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Overview 

The purpose of this communication is to provide you with a 
summary of significant superannuation tax news and 
announcements made as at 31 October 2016.  

Please contact us if you would like to discuss or have any 
questions in respect of the items included in this month’s 
edition of Super Tax News. 
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1. Country-by-country (“CbC”): Exemption guide 
 

Overview 

The ATO has released further guidance for taxpayers 
who are or who will be subject to the CbC Reporting 
(“CbCR”) regime. The guidance outlines how 
taxpayers can apply for a specific exemption from 
some or all of the CbC reporting obligations and the 
general principles the ATO will take into account in 
making its decision.  Key observations with respect to 
the guidance are: 

• Content of the exemption request should include:  

- CbCR obligations that the request is covering; 
- the reporting periods for which an exemption is 

sought (up to 3 years);  
- the entities covered under the exemption; 
- the reasons for seeking the exemption; and 
- documents supporting the request.  

 
• General considerations that the ATO will take into 

account:  
- whether the taxpayer is subject to a risk review 

/ audit;  
- the scale and nature of the taxpayer’s 

international related party dealings (“IRPDs”); 
and  

- the tax jurisdiction of the counterparty to the 
IRPDs.    
 

• Taxpayers with global parent entities exempted 
from CbCR in home jurisdiction: The ATO will not 
exempt taxpayers on this basis alone without 
understanding the reasons for the exemption 
being granted to the global parent entity by the 
respective tax authority.  
 

• Domestic Australian-based MNEs: The ATO is 
concerned to ensure that its obligations to other 
jurisdictions to automatically exchange CbC reports 
will not be impacted by exemptions 
granted.  Conversely, Australian-based entities 
with no overseas operations that would be 
disclosed in the CbC report would have strong 
grounds for an exemption for the CbCR.  
 

• Obligation to notify of changes: Exemptions will be 
granted on the condition that the taxpayer notifies 
the ATO of subsequent changes to facts or 
circumstances that could impact on the 
exemption.   
 

• Timing of exemption: The ATO has recommended 
that an exemption request is made as soon as 
possible in order for a decision to be made prior to 

the statutory due date for the reports (e.g. an 
entity with an income tax year ended 30 June 
2017 would be required to provide the reports by 
30 June 2018). The ATO aims to respond to 
requests within 28 days.  

 
KPMG comments  
 
Impacted taxpayers should consider their facts and 
circumstances and determine whether an exemption 
request would be appropriate, particularly given the 
potential to reduce compliance costs. As the CbCR 
regime commenced from 1 July 2016, the first of the 
reports will be due by 30 June 2018 (i.e 12 months 
after the year ended 30 June 2017). Given the recent 
release of the ATO’s exemption guidance we 
recommend exemption requests be made as soon as 
possible. We would be pleased to assist in this 
process if required. 

 

References 

Country-by-Country reporting: Exemption Guidance 

http://www.kpmg.com.au/newsletters/Tax/2016/Sep/2
7/DailyTaxNews27Sep16.html 
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2. Australian Taxation Office’s focus on foreign income tax offsets 
(“FITO”) 

 
Overview 

The ATO has issued a number of Client Risk Reviews 
and Streamlined Risk Reviews to superannuation 
funds focusing on the application of the original 
version of Taxation Ruling TR 2014/7 (released in 
December 2014) to determine the FITO limit for the 
2015 year. 

Specifically, the ATO’s questions focus on the 
processes used by superannuation funds to determine 
both the source of FX hedging gains and the extent to 
which FX losses are reasonably related to foreign 
income. 

ATO questions have included: 

• An explanation as to whether the FITO limit was 
calculated in accordance with paragraphs 13-24 of 
TR 2014/7 

• Details of foreign taxes paid, including whether 
foreign taxes were paid on realised capital gains 
and whether any refunds of foreign taxes paid in 
prior years have been received 

• Details of large distributions of FITOs from 
Australian listed and unlisted trusts; and 

• An explanation of the superannuation fund’s 
offshore investments in corporate limited 
partnerships and foreign hybrid limited 
partnerships. 

In addition to the above, the ATO has been exploring 
the extent to which superannuation funds have relied 
upon custodian reporting, including the extent to 
which independent testing or verification has been 
undertaken. 

KPMG comments 

Given the ATO’s update to TR 2014/7 in March 2016 
and the release of Practical Compliance Guideline PCG 
2016/6 in April 2016, it is likely that the increased 
focus of the ATO on FITO cap calculations will 
continue in respect of the 2016 income year. 

In preparing 2016 income tax returns, it will be 
important for superannuation funds to work with their 
custodian and/or FX managers to determine what 
information will be available to support the 2016 FITO 
claim in accordance with the principles outlined in the 
PCG 2016/6. 

Superannuation funds should also consider the need 
to document their evidence and position in the form of 
a Reasonably Arguable Position Paper.  We would be 
pleased to assist in this process if required. 

References 

Taxation Ruling TR 2014/7 

Practical Compliance Guidelines PCG 2016/6 
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3. Ward v Commissioner of Taxation: Excess super contributions 
and “special circumstances” 

 
Overview 

The Full Federal Court on 5 October 2016 allowed a 
taxpayer’s appeal after ruling that the Administrative 
Appeal Tribunal (“AAT”) erred by taking too narrow a 
view of what may constitute “special circumstances” 
under section 292-465 of the Income Tax Assessment 
Act 1997 (“ITAA 97”).  

The taxpayer retired in early 2008 due to health 
reasons and together with his wife had a 
superannuation nest egg of approximately $470,000. 
As the global financial crisis began to emerge, they 
became worried and withdrew their superannuation 
and put the money into bank term deposits. 

In July 2008, after receiving financial advice, the 
couple invested the $450,000 into a BT ‘cash only’ 
pension fund with a tax-free interest rate of 7.25%, 
triggering the ‘bring forward rule’ under section 292-85 
of ITAA 97 for the 2008-09 income year. 

The taxpayer sought further financial advice in 2010 
and the couple established a self-managed 
superannuation fund (“SMSF”), with the taxpayer and 
his wife each making a $450,000 non-concessional 
contribution to the SMSF. As the taxpayer had already 
activated the bring forward rule based on the 
contributions in July 2008, this subsequent 
contribution resulted in the taxpayer receiving an 
excess non-concessional contributions tax assessment 
of $209,250 for the 2010-11 income year. 

The AAT ruled at first instance that the taxpayer’s 
situation did not amount to ‘special circumstances’ for 
the purposes of triggering the Commissioner’s 
discretion under section 292-465 of ITAA 97. 

The Full Federal Court in allowing the appeal said the 
AAT’s narrow approach was caused by looking at the 
expressions in other decisions and taking the 
expressions out of their factual context. It also found 
that the AAT had erred in law by proceeding on the 
basis that the imposition of the tax was the natural and 
foreseeable consequence of the decisions of the 
taxpayer so that it was outside the scope of ‘special 
circumstances’.  

Accordingly, the court set the decision aside and 
remitted it to the AAT 

 

 

 

 

 

KPMG comments 

The ATO’s present position on the circumstances that 
would amount to ‘special circumstances’ is briefly 
outlined in Practice Statement Law Administration 
PSLA 2008/1, which adopts a fairly narrow view as to 
what will constitute ‘special circumstances’.   

For this reason, it has been rare than the 
Commissioner has exercised his discretion in section 
292-465, and rarer still that members have 
successfully challenged the Commissioner’s decision 
not to exercise his discretion. 

With the Ward v FCT decision being remitted to the 
AAT, the subsequent decision may provide taxpayers 
with further guidance and understanding as to what 
may constitute ‘special circumstances’. 

 

References 

http://www.judgments.fedcourt.gov.au/judgments/Jud
gments/fca/full/2016/2016fcafc0132 
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4. Departing Australia superannuation payments – proposed change 
to tax treatment 

 
Overview 

On 12 October 2016, the Superannuation (Departing 
Australia Superannuation Payments Tax) Amendment 
Bill 2016 was introduced in parliament as part of a 
package of four bills in relation to tax arrangements for 
working holiday makers. The Bill amends the 
Superannuation (Departing Australia Superannuation 
Payments Tax) Act 2007 to increase the rate of the 
departing Australia superannuation payments 
(“DASPs”) tax to 95 per cent for working holiday 
makers.  The tax withholding rate of 95 per cent will 
apply to any taxable component of a DASP made on or 
after 1 July 2017 if it includes amounts attributable to 
superannuation contributions made while the person 
was a ‘working holiday maker’ – defined as an 
individual who holds a Subclass 417 (Working Holiday) 
visa, a subclass 462 (Work and Holiday) visa, or certain 
related bridging visas. 
 

 

KPMG comments 

The progress of the Bill should be monitored to ensure 
superannuation funds’ systems (including systems at 
outsourced administrators) are updated to apply the 
correct rate of withholding to DASPs from 1 July 2017. 

As at the date of writing, the Bill had passed 
Parliament and was awaiting Royal Assent. 
 

References  

Superannuation (Departing Australia Superannuation 
Payments Tax) Amendment Bill 2016 
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5. Other matters 
 
ATO release of PCG 2016/D16 – Fixed trusts 
The ATO has released draft Practical Compliance Guideline PCG 2016/D16 which sets out the factors that the 
Commissioner will consider when deciding whether to exercise the discretion under subsection 272-5(3) of Schedule 
2F of the Income Tax Assessment Act 1936 to treat an entitlement as being a fixed entitlement which results in a 
trust being treated as a fixed trust under the trust loss provisions. The guidance is limited to the trust loss provisions.  

PCG2016/D16 
 

ATO Superannuation Guide 
On 28 October 2016, the ATO released a guide to help APRA superannuation funds and their administrators to 
prepare for the implementation of the superannuation reforms over the next few years. The guide is based on 
government policy announcements, recent legislative changes and consultative discussions with the superannuation 
industry on changes to the system. The guide will be regularly updated to take any policy or legislative changes into 
account.  

Super reform - a guide for APRA funds 
 

SMSF annual return and contribution reserves: ATO guidance 

The ATO has provided additional guidance in its SMSF annual return instructions for where a SMSF has used a 
superannuation contribution reserve strategy. The ATO requires that contributions paid into the SMSF reserve to be 
disclosed via the SMSF annual return for the financial year in which they are received by the superannuation fund and 
not in a subsequent year where they are allocated from the reserve to the members account in accordance with TD 
2013/22. 

The ATO has further stated that for a superannuation contribution strategy to work effectively, a ‘Request to adjust 
concessional contributions form’ needs to be completed. This is as a result of the SMSF annual return not making a 
provision for contribution reserve strategies and only allowing reporting of contributions already allocated by the 
SMSF and contributed in the same year.  

https://www.ato.gov.au/Forms/Request-to-adjust-concessional-contributions/ 
 

Taxation Determination TD 2016/16 – SMSFs and non-arm’s length income 

The ATO has published Taxation Determination TD 2016/16 setting out when a non-arm’s length limited recourse 
borrowing arrangement will be considered non-arm’s length income under subsection 295-550(1) of ITAA 1997. 
 
In TD 2016/16, the ATO states that when parties to a scheme that include a trustee of a SMSF have entered into a 
limited recourse borrowing arrangement on terms which are not at arm’s length it is necessary to consider whether 
the SMSF has derived more ordinary or statutory income under the scheme than it might have been expected to 
derive if the parties were dealing at arm’s length in relation to the scheme. If the answer to this is affirmative then 
non-arm’s length income will arise.  
 
TD2016/16 
 
 
  

https://www.ato.gov.au/law/view/document?src=hs&pit=99991231235958&arc=false&start=1&pageSize=10&total=3&num=2&docid=COG%2FPCG2016D16%2FNAT%2FATO%2F00001
https://www.ato.gov.au/Super/APRA-regulated-funds/In-detail/APRA-resources/Super-reform---a-guide-for-APRA-funds/
https://www.ato.gov.au/Forms/Request-to-adjust-concessional-contributions/
https://www.ato.gov.au/law/view/pdf/pbr/td2016-016.pdf
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