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PART 1: OVERVIEW OF CASE

The Contradictors’ case is that:

(a) AFP is disentitled from recovering any remuneration (including its claims for
costs) by reason of its dishonesty and misconduct, and the dishonesty and

misconduct of its agents, the Lawyer Parties.

(b) AFP, the Lawyer Parties, Alex Elliott and Mr Trimbos should be ordered to
pay compensation to debenture holders, and to pay full indemnity costs to
indemnify debenture holders in relation to the costs of the remitter incurred
by the Contradictors and the SPR.

The trial was characterised by a process of eleventh-hour capitulation by AFP, Mr
O’Bryan and Mr Symons at the end of an 18 month period of interlocutory contests,
and brazen dishonesty and contempt for the processes of the Court by them,

ranging across a period of several years.

AFP made admissions on 14 July 2020, two weeks prior to trial, but bizarrely
continued to maintain its claim for legal costs and for commission in the sum of
nearly $7 million," only abandoning that claim after Mr O’Bryan and Mr Symons
capitulated.? AFP’s contention that it was entitled to maintain its claim on the basis
of the evidence of Mr O’Bryan and Mr Symons® cannot be accepted in

circumstances where it knew all the facts throughout the remitter.

The Contradictors acknowledge that Mr Zita/Portfolio Law made concessions at an
earlier stage,* albeit concessions which did not fully recognise the complicit nature

of his conduct, and which were made more than 2 years after the events in issue.

After the conclusion of the Contradictors’ opening, Mr O’Bryan, through his senior
counsel, informed the Court that he no longer intended to contest the allegations
made against him, would consent to judgment in accordance with the Revised List
of Issues (RLOI) dated 21 July 2020,° and would not give evidence in his case.b

o g b~ W N =

[SBM.020.002.0001], para [2.1].

Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 665:25-28.
AFP’s opening submissions [SBM.020.002.0001], paras [80] and [89].

Mr Zita’s April 2020 Affidavit [CCW.036.001.0001].

[PLE.010.002.0001].

Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 485:12-486:24.
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Mr Symons followed suit shortly thereafter,” though not before his senior counsel
cross-examined some witnesses,? in what should be characterised as an ill-
conceived and failed attempt to give Mr Symons some unspecified evidentiary
advantage before he too consented to judgment and informed the Court that he no

longer intended to contest the allegations made against him.

Over an 18 month period prior to the trial in this remitter, Mark Elliott/AFP, Mr
O’Bryan and Mr Symons vigorously resisted the Contradictors’ attempts to uncover
the nature and extent of their misconduct and dishonesty, in circumstances where
the full facts were known only to them. This Court should find that all three
attempted to conceal the true facts from the Contradictor, the Court, and their

clients, at every step of the way until the abandonment of their defences.

In addition to putting debenture holders to substantial expense only to capitulate at
trial, Mr O’Bryan sought to collude with Mr Zita® and Mr Trimbos'® about their
evidence; and AFP and Mr Symons made threats of personal costs orders against
the Contradictors and their solicitor in the remitter.'" AFP, Mr O’Bryan, Mr Symons,
Mr Zita and Alex Elliott each involved themselves in threatening Mrs Botsman and
her son Mr Botsman with security for costs and personal costs orders respectively
in what can only be viewed as an attempt to intimidate the Botsmans to prevent
the prosecution of her appeal. AFP commenced a proceeding against Mrs
Botsman seeking to restrain her appeal and claiming damages against her, in
respect of which Mark Elliott outrageously boasted to Mr Lindholm and Alex Elliott:
“I fully expect to own a holiday house in Magill SA in due course, that being
the current home of Wendy Botsman”.'? Such conduct was unbecoming of a
member of the legal profession and the CEO of a litigation funder, particularly when
one considers the fact that Mrs Botsman had signed the Funding Agreement and

was AFP’s client.

Mark Elliott/AFP, Mr O’Bryan and Mr Symons put no evidence before the Court
which could explain, let alone excuse, their conduct. The failure of these three

See [MSC.010.083.0001] and transcript of hearing on 13 August 2020 [TRA.500.007.0001],
660:27-662:8.

Transcript of hearing on 4 August 2020 [TRA.500.006.0001], 597:30-601:11 (Mr Samuel),
634:9-649:20 (Mr Newman).

[CBP.001.002.8464] and Mr Zita’s July 2020 Affidavit [LAY.070.002.0001], paras [9] — [20].
[CCW.016.001.0006] [CCW.016.001.0007].

Letter from King & Collins to Corrs dated 26 April 2019 [AFP.005.001.0434];

Letter from ABL to Corrs dated 24 May 2019 [AFP.005.001.0568].

[NOB.500.004.5426].
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legal practitioners to file honest, frank and truthful affidavits and to take the stand
is indefensible. In the end, the fear of the witness box and the proffering of an
explanation for their conduct which could be tested by cross-examination proved
too much for Mr O’Bryan and Mr Symons. Both withdrew their defences at trial
and acknowledged that their respective names should be struck from the roll of
Supreme Court practitioners and the roll of counsel.’® AFP then abandoned its
claim for any commission, and substantially abandoned its claim for costs.’ Given
the position they held as officers of the Court and members of the legal profession,

the conduct of the litigation by all three individuals was cowardly.

The misconduct at issue in this remitter comprised a calculated pattern of
misconduct over a long period, in complete defiance of AFP and the Lawyer
Parties’ responsibilities. It involved a deliberate scheme of dishonesty by Mark
Elliott/AFP, Mr O’Bryan and Mr Symons, and substantial amounts of money. Their
positions of trust relative to the group members whose claims they represented
made it possible to conceal their misconduct. They assumed that discovery or
proof of their wrongdoing could be avoided. Uncovering the misconduct has been
lengthy and expensive; and in the first instance, that cost has been met by their
former clients. In addition to meeting significant legal costs, debenture holders
have been held out of their settlement funds pending the determination of what

turned out to be an indefensible case by AFP and the Lawyer Parties.

Behaviour by legal practitioners in such complete disregard of their obligations
brings the entire legal profession into disrepute. Throughout the litigation, the
Lawyer Parties engaged in the rank hypocrisy of advocating that other people
should perform their legal obligations,'> while systematically refusing to perform
their own. Their misconduct arose from greed rather than need, and from a belief
that by staring down and dragging out this remitter for nearly two years, they could
bury the enormity of their collective misdeeds. Mark Elliott was a solicitor,
businessman, and CEO of a litigation funder; Mr O’Bryan was a senior member of
the inner Bar and a member of the Order of Australia; and Mr Symons was a well-

educated, intelligent, and financially astute junior counsel.'® All were privileged by

Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 485:28-30; transcript of hearing
on 13 August 2020 [TRA.500.007.0001], 661:21-23.

Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 665:25-666:10.

See eg [NOB.500.009.7870]; [CBP.004.001.9880]; [CBP.004.003.6416]; [SYM.001.002.4224]
[SYM.001.002.4225]; [NOB.500.004.2732]; [NOB.500.003.5728] [NOB.500.003.5729].
[SYM.001.003.2059].
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reason of their legal rank and standing in their profession, their familiarity with class
action litigation, and their understanding of the weaknesses of a system that has
hitherto allowed limited objective and critical investigation of settlements at the time

of their approval.

To his credit, when he finally did capitulate, Mr O’Bryan expressed contrition for his
conduct, in a statement that his senior counsel delivered to the Court on 3 August
2020.77 Mr Symons replicated Mr O’Bryan’s 3 August 2020 statement, almost
verbatim, in an email his senior counsel sent to the Court on 6 August 2020'8 and
which his senior counsel subsequently delivered orally on 13 August 2020."® But
Mr Symons pointedly omitted Mr O’Bryan’s expression of contrition, which is telling,

and reflects poorly on him.

Mr Symons conveyed regret only for “the circumstances that have given rise to
the remitter” and “the allegations in the revised list of issues”.?° It would appear
that Mr Symons most regrets that his misconduct was exposed. Mr Symons has
offered no apology to the Court, his former clients, or his former colleagues,
including his fellow junior counsel who were subjected to the threatening letters he

drafted for others to send,?! or which were sent on his behalf.22

The omission is striking. Mr Symons profited from his misconduct: for his “valuable
contribution’ in securing the approval of costs and commission before Justice
Croft, AFP offered Mr Symons a lucrative retainer deal,?* for which he was paid
approximately $600,000 in 2018.25 He was paid a further $608,031 in January
201926 — a sum he did not earn by honest work on the case. In contrast, Mr

O’Bryan’s receipts from the five year litigation comprised the sum of $800,000 that

22

23

24

25

26

Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 485:9-486:24.
[MSC.010.083.0001].

Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 660:27-662:8.
[MSC.010.083.0001].

See: (1) letter threatening Mr Botsman with personal costs [NOB.500.004.7557]
[NOB.500.004.7560] [SYM.001.002.1758] [SYM.001.002.1759]; (2) letter to the SPR alleging
breach of the Settlement Deed by reason of Mr Redwood’s submissions in the Court of
Appeal [NOB.500.003.9554] [NOB.500.003.9555] [NOB.500.004.6850] [NOB.500.004.6851]
[NOB.500.004.6850] [NOB.500.004.6851]; [SYM.001.002.2297] [SYM.001.002.2299];
[NOB.500.004.6847] [NOB.500.004.6848].

[AFP.005.001.0434] (Letter from King & Collins to Corrs dated 26 April 2019 threatening the
Contradictors and their solicitor with personal costs).

[SYM.008.001.0013].

[SYM.008.001.0013].

[ABL.001.0370.01028]; [SYM.009.001.0003]; [AFP.014.001.0074]; [SYM.009.001.0005];
[AFP.014.001.0080]; [SYM.009.001.0001]; [AFP.014.001.0086].

[SYM.004.001.1206]; [AFP.003.001.0386]; [SYM.004.001.1179]; [AFP.007.001.0003].
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AFP paid to him in December 2016,%” for work which the Contradictors do not
dispute he did. For all his deceit and recklessness, Mr O’Bryan did not prosper
financially from the litigation. This remitter cut short his payday, which was only to
come on the approval of his fees for the period 1 June 2016 to 30 January 2018 in
the sum of approximately $2.5 million, and from the commission that he would
earn by reason of the continuing interest that he and/or his family held in the
litigation funding enterprise conducted by AFP, contrary to the ruling of the Chief
Justice in Bolitho No 4.

In the end, neither counsel were in the virtual courtroom when their respective

senior counsels conveyed their capitulations.

Mr Zita eventually made admissions and concessions in April 2020,28 entered the
witness box to provide the Court with an explanation, and in cross-examination,
publicly apologised to Mrs Botsman?® and Mr Botsman.3® However, his evidence
did not amount to a complete acceptance of his failure to comply with his duties to
the Court and to his clients. He continued to maintain the inexplicable stance that
he had acted “independently” and in the best interests of his clients,3' contrary to
the totality of the evidence which makes it plain that Mr Zita/Portfolio Law
completely abrogated their duties as solicitor for Mr Bolitho and group members,
permitting Mark Elliott to have total control over the litigation. Mr Zita lent his name
and that of his firm to be used by Mark Elliott, Mr O’Bryan and Mr Symons exactly
as they pleased, and he signed, endorsed, sent and/or filed anything that they put
before him, not caring whether there was a proper basis for what he thereby
endorsed.3? He consciously allowed himself to be used as a postbox solicitor, and
relinquished all his duties and responsibilities to his clients and the Court into the
hands of the cabal of lawyers whose directions and bidding he, without questioning,

acceded to.

Mark Elliott’s death in the course of the remitter denied the Court an opportunity to
hear his testimony, and AFP did not call evidence from Alex Elliott, his son and
right hand man.33 It was left to the Court of its own motion, and mid trial, to join

27
28
29
30
31
32

33

[AFP.014.001.0046]; [NOB.503.003.0029] at .0034.

Mr Zita’s April 2020 Affidavit [CCW.036.001.0001].

Transcript of hearing on 17 August 2020 [TRA.500.009.0001], 983:14-15.

Transcript of hearing on 17 August 2020 [TRA.500.009.0001], 986:15-17.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 822:11-830:31, 847:27-852:11.
cf Incorporated Law Institute of New South Wales v Meagher (1909) 9 CLR 655, 669, 675
(‘Meagher’) (addressed further in Part 4, Sections B and J).

Transcript of hearing on 17 August 2020 [TRA.500.009.0001], 934:18-24.
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Alex Elliott,34 following a summons filed by the SPR seeking limited discovery of
financial documents from him,3® where counsel for Alex Elliott objected to the

summons, and in argument found his client joined as a party.

The Court should find that Alex Elliott was complicit in his father’'s wrongdoing. In
the Court’s inquiry, initiated to seek an explanation from him about his role in the
events in issue, he adopted a recalcitrant stance and required the trial of the
allegations against him to be conducted at the greatest possible expense to the

five remaining parties.

Mr Trimbos held himself out to be an expert costs consultant. He provided a report
which was relied upon by the Court at the First Approval Application, purporting to
opine that the claim for costs had been properly scrutinised by him, and was fair
and reasonable.3¢ Contrary to his representations to the Court, he had not properly
scrutinised the claim for costs, and he had ignored every red flag that ought to have
put him on enquiry. He repeated his opinions in a further report filed in March
2019,%7 only retracting them on the eve of trial, in June 2020.38 His death in
September 2020, though tragic, ought not detract from his responsibility for the

events in issue in this remitter or for his serious breach of his duties to the Court.

The comparative responsibility of the wrongdoers ought to inform questions of
contribution that might arise between those wrongdoers in relation to their primary
liabilities arising out of the judgment in this remitter. But they ought not affect the
debenture holders. The debenture holders should be entitled to recover their
losses and costs from AFP, the Lawyer Parties, Alex Elliott and Mr Trimbos jointly
and severally, save that Alex Elliott should bear all the costs of the remitter from
the time he was joined, in circumstances where his joinder and the egregious

conduct of his defence was beyond the control of the other parties.

Issues arising on the Revised List of Issues

21

Following the remittal of this matter by the Court of Appeal, the Court directed that
the parties develop a list of issues. Thereafter, in December 2018, AFP and the

Contradictors submitted a list of issues, which has since undergone numerous

34
35
36
37
38

[ORD.500.040.0001]; Bolitho v Banksia Securities Limited & Ors (No 10) [2020] VSC 524.
[CRT.040.001.0001] [LAY.040.001.0001].

Third Trimbos Report [CBP.001.010.5957].

Fourth Trimbos Report [EXP.020.001.0001].

Fifth Trimbos Report [EXP.020.008.0009].
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revisions. Atthe commencement of the trial, there were 10 issues to be determined
which were set out in the RLOI dated 21 July 2020.3° By the end of the trial, those
issues had substantially evaporated by reason of AFP’s abandonment of its claim

for commission and its substantial abandonment of its claim for costs.
22 Following the joinder of Mr Trimbos and Alex Elliott, the RLOI was further revised.4°

23 The primary issue that arises for the determination by the Court under the RLOI
are the issues of disentitling conduct and breach of the Civil Procedure Act 2010
(Vic) (CPA). There also remains a question about whether AFP should be entitled
to recover the costs of Mr Zita/Portfolio Law and junior counsel fees for Ms

Jacobson and Mr Loxley. Those matters are addressed below.

AFP ought not be permitted to recover the limited costs it now seeks

24 AFP ought not be entitled to recover any of the limited costs it now seeks for the

following reasons.

25 First, in relation to the costs of Mr Zita/Portfolio Law, AFP is disentitled from

recovering those costs in circumstances where:

(a) Following Mr Zita/Portfolio Law’s appointment, Mark Elliott continued to
control the litigation and to act as the real solicitor, contrary to the Court’s
ruling in Bolitho No 4. Mr Zita/Portfolio Law consciously allowed that to
occur, in spite of the ruling in Bolitho No 4 which he conceded he read
shortly after he was retained to act.4! It beggars belief that AFP should be
holding out for the fees of Mr Zita/Portfolio Law, in circumstances where
AFP improperly retained Mr Zita/Portfolio Law as the “post box” solicitor as

a ruse enabling it to defy the Court’s ruling in Bolitho No 4.42

(b) By reason of (1) AFP’s dishonesty and misconduct, especially its defiance
of the ruling in Bolitho No 4; (2) the dishonesty and misconduct of Elliott
Legal, Mr O'Bryan and Mr Symons to whom Mr Zita/Portfolio Law’s
effectively delegated its role; and (3) Mr Zita/Portfolio Law’s own numerous

breaches of the CPA and their fiduciary obligations, all of which were

39 RLOI dated 21 July 2020: [PLE.010.002.0001].
40 The current iteration of the RLOI is dated 27 October 2020: [PLE.010.005.0001].
4“1 Transcript of hearing on 17 August 2020 [TRA.500.007.0001], 767:9-768:27.

42 See Part 4, Section B.
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encouraged and procured by AFP, the Court should exercise its power
under s 28 of the CPA and/or s 33ZF of the Supreme Court Act 1986 (Vic)
(SCA) to disallow AFP to recover any part of Mr Zita/Portfolio Law’s fees

from debenture holders.

Mr Zita/Portfolio Law did not undertake any real valuable legal work on the
matter. Mr Zita was unable to plausibly describe any substantive
contribution he made to the case as solicitor on the record.#® By his own

admission, he exercised no independent judgment on the matter.4

The fees charged by Mr Zita/Portfolio Law were quantified on the basis of
“‘guesswork” after a settlement was reached with Trust Co, and Mr Zita

himself conceded group members ought not be required to pay them.4°

AFP abandoned its application* to refer any part of the costs to taxation,*”
and adduced no evidence as to the quantum of Mr Zita/Portfolio Law’s fees
calculated on the LPRO scale, even though it had ample opportunity to
obtain that evidence from Mr Trimbos, who was provided with Portfolio

Law’s complete file in December 2017.48

That AFP should persist in its claim for Mr Zita/Portfolio Law’s fees is perplexing,

having regard to Mr Zita’s evidence (including his evidence about the conduct of

Mark Elliott) and the provisions of the CPA. It is to be noted that substantially all
of the $377,795 that AFP paid to Portfolio Law is presently held by Portfolio Law in

its trust account and Portfolio Law has agreed not dissipate those funds pending

the resolution of this litigation.

Second, in relation to the costs of Mr Crow, group members should not be asked

to pay the duplicative expense of a private solicitor advising Mr Bolitho, when he

was not required to, and did not, undertake the role of acting as solicitor for the

class.*®

43
44

45

46
47
48
49

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 845:23-846:847:17, 905:28-23.
Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 729:13-16.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 848:10-14.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 880:7-17, 882:4-883:21,
884:28-886:20.

[CRT.020.003.0001].

Transcript of hearing on 4 August 2020 [TRA.500.006.0001], 540:6-20.

Mr Zita’s April 2020 Affidavit [CCW.036.001.0001], para [165].

Transcript of hearing on 3 August 2020 [TRA.500.005.0001], T528:8-12.
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Third, as agent for the group members, AFP is disentitled from recovering any
remuneration for itself or for its agents by reason of its misconduct and dishonesty

and the misconduct and dishonesty for which it is vicariously liable.

Orders should be made for payment of interest and indemnity costs

29

30

31

32

Debenture holders are entitled to the relief sought in respect of the misconduct that
has been established on the evidence. The relief sought is for interest in respect
of the delay in the payment of the settlement proceeds to debenture holders, and
full indemnity costs. The responsibility for the delays lies solely with AFP, the
Lawyer Parties, and Mr Trimbos, who relentlessly frustrated the Contradictors’
enquiries at every step of the way during the course of the remitter. Further, given
his complicity in AFP’s misconduct, Alex Elliott also shares responsibility for the

loss caused to debenture holders.

In the end, extensive admissions and concessions were made by AFP, the Lawyer
Parties and Alex Elliott, all very late in their respective trials (save for Mr

Zita/Portfolio Law, who made concessions in April 2020).

Having regard to the provisions of the CPA, and the stark reality that this remitter
has been conducted at the expense of debenture holders who are and/or were the
clients of AFP and the Lawyer Parties, the Court should not countenance an
approach where a litigation funder and legal practitioners choose to put the
Contradictors to proof without having any evidence to contradict the allegations
made, in circumstances where they were the sole repository of the evidence and
at all times knew the facts. This disgraceful conduct has resulted in over two years
of wasted expense and wasted court time, for which AFP, the Lawyer Parties, Alex
Elliott and Mr Trimbos should be the subject of the harshest criticism. This
inappropriate and scandalous waste of the Court's time and the debenture holders’
precious settlement monies reveals a contemptible arrogance in the mindset of
AFP, the Lawyer Parties, Alex Elliott, and Mr Trimbos, and their disregard of the
privilege of serving as officers of this Court in professional legal practice, which this

Court should publicly condemn.

AFP’s extensive admissions filed two weeks prior to trial®® bring into sharp focus

its aggressive stance throughout the litigation. History records that AFP only

50

[PLE.020.001.0001].
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yielded to a position of concession after facts known only to itself and the Lawyer
Parties were extracted through court orders over the two-year period of the
remitter. This conduct of itself should be the subject of the Court’s rebuke; all the
more so when AFP is a litigation funder (and therefore a professional user of the
Court’s services for its own profit), and its controlling minds at all times have been

legally qualified.
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PART 2: PARTIES AND WITNESSES

A.

Al

AFP, Elliott Legal, Mark Elliott and Alex Elliott

. AFP

33

34

35

36

37

AFP was a litigation funder providing financial assistance or other assistance to Mr
Bolitho and/or exercising control and/or influence over the conduct of the Bolitho
Proceeding or of Mr Bolitho in respect of that proceeding, within the meaning of
section 10 of the CPA.5" It was therefore subject to the CPA.52

AFP initially maintained an application for $20 million in costs and commission,
and strenuously denied the allegations of disentitling conduct that were raised by
the Contradictors for the first time in March/April 2019. On 24 May 2019, AFP’s

solicitors wrote to Corrs:53

“Presently, the Contradictors' allegations are incomplete and subject to
further discovery. Our client will resist any further discovery in relation
to allegations of fraud and breach of trust, which are incomplete and
improperly based, and should never have been made by the
Contradictors.”

As set out in paragraphs 94 to 175 below, the Court should find that, in around
April/lMay 2019, Mark Elliott, the CEO and controlling mind of AFP, deliberately
destroyed documentary evidence from his computer and email accounts, and

thereafter from Alex Elliott’'s computer and email accounts.

Following Mark Elliott’s death on 13 February 2020, AFP filed a fifth expert report
from Mr Peter Trimbos dated 29 June 2020 (Fifth Trimbos Report).5* In the Fifth
Trimbos Report, Mr Trimbos recanted his earlier reports opining that the legal costs

claimed by AFP were fair and reasonable, and said that he had been misled.%

Two weeks later, on 14 July 2020, AFP filed extensive admissions to the
allegations made against it and the Lawyer Parties, including admissions of
dishonesty by AFP, Mr O’Bryan and Mr Symons.%® The documentary evidence

51
52
53
54
55

56

AFP admits this: [PLE.020.001.0001] at .0003, para [8].

AFP admits this: [PLE.020.001.0001] at .0003, para [8].

[AFP.005.001.0568], para [13].

[EXP.020.008.0001].

[EXP.020.008.0001], paras [8.b], [8.h], [8.i], [8.]], [8-K], [8.il, [8.m], [8.n], [8.9], [8.s], [8.], [8.V],
[8.w], [8.x], [8.y], [10], [12].

[PLE.020.001.0001].
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reveals that Alex Elliott was consulted about those AFP admissions, and approved
them.%” Indeed, Alex Elliott filed his own admissions shortly prior to opening his
case which substantially replicated AFP’s admissions as to AFP’s conduct and the

conduct of the Lawyer Parties.%8

AFP, a shell company, made those admissions two week prior to trial, more than
18 months after the remitter commenced, and in circumstances where assembling
the documentary evidence to prove the allegations involved significant expense to
debenture holders. It would appear that AFP’s admissions were driven by a desire
by AFP’s remaining directors and Alex Elliott to mitigate their exposure to non-party

costs orders.%®

At trial, AFP called evidence from two witnesses: Mr Crow (Mr Bolitho’s personal
solicitor at relevant times), and Mr Houston (an expert witness who addressed the
reasonableness of the funding commission then sought by AFP). Their evidence
is addressed in paragraphs 269 to 278 below. AFP did not call Alex Elliott or any
of its current directors to give evidence, and nor did it seek to call evidence from

Mr O’Bryan or Mr Symons following their abandonment of their defences.

Elliott Legal

40

41

42

On 6 May 2014, Elliott Legal Pty Ltd was incorporated, with Mark Elliott as its sole

director.0

From 24 December 2012 to 5 December 2014, Mark Elliott acted as solicitor on

the record for Mr Bolitho and/or group members in the Bolitho Proceeding.®’

In about April 2015, Elliott Legal took over the conduct of Mark Elliott’s private

practice.62

57

58
59

60
61
62

See [AID.010.030.0001_2], and the extensive references to ABL consulting AFP’s directors
and Alex Elliott in relation to “admissions”.

[PAR.080.001.0001].

On 5 August 2020, ABL emailed AFP’s directors and Alex Elliott attaching a “Joint
Memorandum of Advice on Non-Party Costs Orders”, prepared by AFP’s counsel: see
document 75 in Alex Elliott’s discovery list [MSC.010.086.0001] [MSC.010.087.0001].
[CCW.059.001.0001].

First Trimbos Report [SYM.002.001.1890] at .1928, third para.

See Mr Trimbos’s affidavit in the Camping Warehouse v Downer matter dated 16 March
2016, Annexure A [CCW.060.001.0001] at 0020, sixth para.
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From 16 May 2016 to 5 June 2017, Alex Elliott was also a director of Elliott Legal.®3
He worked for Elliott Legal on a full time basis from June 2016, including as a

qualified solicitor from December 2016.
On 13 February 2020, Mark Elliott died.

On 19 February 2020, Alex Elliott and Richard Earl were appointed as directors of
Elliott Legal.

Mark Elliott

46

47

Mr Mark Elliott was AFP’s managing director and secretary, and via entities he
controlled, was its major shareholder. He was the directing mind and will of AFP .64
He was also the controlling mind of Elliott Legal. He, together with his son Alex
Elliott, controlled all of the actions of AFP and Elliott Legal until his death on 13
February 2020.

The Court should find that:

(a) Mark Elliott was the mastermind of the misconduct at issue in this remitter,

together with Mr O’Bryan.%°

(b) After the Court ruled on 26 November 2014 that Mark Elliott could not act
as solicitor for Mr Bolitho and group members having regard to his
substantial financial interest in the outcome of the proceeding, Mark Elliott
arranged for Portfolio Law to be retained and to act as a “post box” solicitor,
thereby enabling Mark Elliott to remain in control of the Bolitho Proceeding,

as alleged in Section B of the Revised List of Issues.?6

(c) Mark Elliott thereafter continued to exercise control over the proceeding,
which extended to directing and controlling the day-to-day aspects of the
conduct of the proceeding.” He considered that AFP was empowered
under the Funding Agreement to “run the litigation” as AFP saw fit.6¢ AFP

63
64
65
66

67
68

[CCW.059.001.0001].

AFP admits this: [PLE.020.001.0001] at .0002, [4].

See eg Part 4, Section C3.6.

Transcript of hearing on 28 July 2020 [TRA.500.002.0001] T132:3-6; 137:10-138:23;
Transcript of hearing on 29 July 2020 [TRA.500.003.0001] T227:4-243:30.

See further Part 4, Section B.

AFP admits this: [PLE.020.001.0001] at .0020, [40.c].

AFP admits this: [PLE.020.001.0001] at .0021, [40.c.iii].
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admits that Mark Elliott controlled all settlement negotiations relating to the
claims of Mr Bolitho and group members, and exercised that control to
refuse to settle the proceeding on otherwise reasonable terms unless the
settling parties (including the SPRs) agreed that AFP would be entitled to
recover substantial sums from the settlement by way of costs and

commission.®°

Elliott Legal was the alter ego of AFP and continued to act as de facto
solicitor for Mr Bolitho and group members from December 2014 until Mr

Zita/Portfolio Law themselves ceased acting in the course of the remitter.”®

Mark Elliott held in contemptuous disregard his clients, the Court, his
colleagues, and the administration of justice. He was driven by greed and
prepared to do anything to obtain financial reward for himself, without

concern as to whether his actions were lawful.”!

Mark Elliott fraudulently inflated his claim for fees at the time of the Partial
Settlement.”? He encouraged Mr O’Bryan and Mr Symons to fraudulently
inflate their claims for fees at the time of the Trust Co Settlement.”> He
destroyed documentary evidence.”* He lied in his affidavit filed in this
remitter in which he claimed that he did not know who stamped Mr
O’Bryan’s invoices as “PAID” or why this was done.” He gave false
information and instructions to AFP’s solicitors which was then conveyed to
the Contradictors in correspondence.”® He was an odious individual who

heaped shame on the legal profession, and the exposure of his conduct

69
70
71
72

73
74
75

76

AFP admits this: [PLE.020.001.0001] at .0021, [40.c.iv].
See further Part 4, Section B.
See especially Part 4, Sections C and F.

Compare [NOB.500.011.8020] with [SYM.002.001.1890] at Annexures D and F, whereby

Mark Elliott’s claim for fees morphed from “$220K” on 8 May 2016 to $797,500 on 4 July
2016, including on the basis of alleged work including “Discovered

documents(Receivers/Liquidators Hearings + other material)-approx:55,000 folios -perusal

(20,000 folios) /scan (25,000 folios) /examine 10,000 pages”.
See Part 4, Section F5.1.
See Part 2, Section A5.

[CBP.004.010.0036] paras [3] to [6]; cf [NOB.500.001.7495] (where Mr O’Bryan said: “/ will

correct my invoices via Florence over the next few days and issue them as ‘paid’ for

Trimbos’s purposes (as per the mini settlement)”; [NOB.500.005.2262] (where Mr O’Bryan

asked: “Do you want the invoices shown as paid or unpaid? I prefer paid & so will

Trimbos”); [SYM.008.001.0022] (where Mr Elliott joked: “All the invoices I got from you

have a paid stamp on them!” and Mr O’Bryan replied: “My clerk must have made a
mistake!”).

See eg [AFP.005.001.0374] and paras 111 - 112 below; [MSC.010.016.0001] and paras 124 -

140 below.
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should act as a lesson to all lawyers that conduct of this kind will be found

out, and will not be countenanced.

Mark Elliott acted so egregiously throughout the litigation as to warrant an

order for indemnity costs against his estate.

Mark Elliott’s affidavits

48

On 29 March 2019, the Court ordered Mark Elliott and the Lawyer Parties to provide
affidavits addressing the following questions (29 March 2019 Affidavit Order):””

(@)

Why was a summons issued in this court on 7 December 2017 seeking

payment out of the settlement to AFP for “reimbursement” of legal costs?

Why did counsel’s invoices in respect of the post-1 July 2016 period have
a “processed date” which made them appear as if they were issued

monthly?

Why were invoices stamped as "PAID" when they had not been paid? Who
stamped them as "PAID"?

Why were invoices stamped as "PAID" provided to the expert witness Mr
Trimbos? Who provided them to Mr Trimbos?

Why did senior counsel for Mr Bolitho inform the expert withess Mr Trimbos

that fees had been duly paid, when they had not been paid?

Why were fee agreements created in December 2017 after Mr Trimbos

asked for them, and why were they provided to Mr Trimbos?

Precisely what discussions occurred at relevant times between AFP and Mr
Bolitho's representatives about the costs incurred and to be incurred in the
proceeding, and the terms upon which Mr Bolitho's representatives were
asked to act, and the terms upon which Mr Bolitho's representatives agreed

to act (Costs Discussion Question)?

Why was the Trimbos Report filed with the court annexing invoices stamped
as "PAID"?

77

[ORD.500.033.0001].
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Why did counsel for Mr Bolitho rely upon and endorse the Trimbos Report,
including the annexures in their confidential counsel opinion dated 19
January 2018 filed with the court?

Why did counsel for Mr Bolitho state in their opinion at para 116 that Mr
Bolitho's solicitors and counsel had been engaged on their usual terms? Do
those terms usually include an arrangement to defer the delivery of invoices

and the payment of fees?

Why did counsel for Mr Bolitho state in their opinion that AFP's commission
was justified by the legal costs it absorbed without informing the court that
most of those costs had not been paid (and in circumstances where the
Trimbos report, which was referred to in the opinion, stated the costs had
been paid, and the summons sought payment of legal costs by way of

"reimbursement")?

Why did Mr Bolitho's representatives and AFP permit the Trimbos Report
and confidential counsel opinion to then be relied upon in the Court of

Appeal?

In response to this order, Mark Elliott swore two affidavits, the first dated 23 April
201978 and at the request of the Contradictors, the second dated 9 May 2019,7°
which were filed by AFP.

The affidavits are telling for their omissions, their admissions, and their statements

which are revealed to have been deliberately false by documentary evidence that

emerged in discovery.

First, in neither affidavit did Mark Elliott attempt to provide the Court with a frank

account in relation to the questions raised by the 29 March 2019 Affidavit Order.

Indeed, the affidavits do not provide any kind of account of what actually occurred.

His affidavits do not directly respond to the questions asked or the issues that had
arisen at the time of the 29 March 2019 Affidavit Order.

78

79

[CBP.004.010.0001]. The Contradictors read paragraphs 10 to 17 of Mark Elliott’s 23 April
2019 Affidavit into evidence.

[CBP.004.010.0033] [CBP.004.010.0036]. The Contradictors read the entirety of the 9 May
2019 Affidavit into evidence.
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Second, a key example of this relates to Mark Elliott’s response to the Costs

Discussion Question. He said:8°

“From March 2014, in my capacity as managing director of AFPL, | regularly
conferred by telephone, at counsel’s chambers and otherwise in
conference, on a privileged and confidential basis, with all of Mr Bolitho’s
representatives on many matters regarding the conduct and settlement of
the Bolitho Proceeding, including the progress of the proceeding, counsel
fee rates, estimates of counsel and solicitor costs incurred and to be
incurred in the conduct of the proceeding, the prospects of success of the
proceeding, settlement discussions, proposed terms of settlement and what
legal resources (in addition to counsel) were necessary to conduct the
proceeding.

After the approval of the partial settlement in August 2016, each of Mr
Bolitho’s legal representatives (being Mr Norman O’Bryan, Mr Michael
Symons and Mr Tony Zita of Portfolio Law) agreed to:

(a) keep contemporaneous records of time spent by each of them, and
detailed descriptions of work performed by each of them, in the conduct of
the Bolitho Proceeding; and

(b) to defer the issue of their invoices seeking payment for their work for an
unspecified period.”

This evidence was so deliberately vague as to be almost meaningless. Critically,
Mark Elliott did not give any evidence of any conversation that was capable of
supporting the thesis that costs had been discussed and/or monitored throughout

the litigation, or that rate increases had been agreed orally.

Third, the only Lawyer Party who gave evidence about paragraph 12 of Mark
Elliott’s 23 April 2019 Affidavit was Mr Zita. He denied the conversation.8' There
is no other evidence to corroborate the conversation, and indeed, AFP now admits
that it did not sufficiently monitor or manage costs on an interim basis throughout

the litigation.8?
Fourth, in his 9 May 2019 affidavit, Mark Elliott claimed:3

“None of the matters referred to in paragraphs 3(b) - (f) and (i) - (k) of the
Orders are within my knowledge.

| do not know why Mr O’Bryan’s invoices were stamped ‘PAID’ when the
invoices had not been paid.
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Mark Elliott’'s 23 April 2019 Affidavit [CBP.004.010.0001], paras [11] —[12].
Mr Zita’s 22 July 2020 Affidavit [LAY.070.002.0001], [7] — [8].
[PLE.020.001.0001], para [47 f].

[CBP.004.010.003] paras [3] to [6].
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I do not know who stamped Mr O’Bryan’s invoices as ‘PAID".

| did not provide the invoices of Mr O’Bryan to Mr Trimbos.”
That was deliberately false evidence:

(a) Mark Elliott knew that Mr O’Bryan had arranged his secretary to stamp his
invoices as “PAID”. They had explicitly discussed Mr O’Bryan stamping his
invoices as “PAID” on several occasions in contemporaneous emails they

exchanged.® They joked with one another about that practice.8

(b) Those contemporaneous emails reveal that Mark Elliott knew that one
reason the invoices were stamped as “PAID” was to conceal from Mr
Trimbos the fact that Mr O’Bryan was retained on a contingent and

conditional fee basis.8¢

(c) Alex Elliott delivered Mr O’Bryan’s invoices to Mr Trimbos at the request of

his father.8”

(d) Mark Elliott suggested to Mr O’Bryan in November 2017 that he should
increase his rates and fabricate a costs agreement containing a cancellation
fee to reach his fee target.28 He knew precisely why fee agreements were

created in December 2017 when Mr Trimbos asked for them.
Fifth, in his 23 April 2019 affidavit, Mark Elliott said:8°

“The commercial advantage, of the deferral of fees, to AFPL, who at all
relevant times was conducting multiple class actions, is that its working
capital requirements were reduced as the deferral of payment to creditors
permits the matching of payments with receipts.”
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[NOB.500.001.7495] (where Mr O’Bryan said: “I will correct my invoices via Florence over the
next few days and issue them as ‘paid’ for Trimbos’s purposes (as per the mini
settlement)”,

[NOB.500.005.2262] (where Mr O’Bryan asked: “Do you want the invoices shown as paid or
unpaid? | prefer paid & so will Trimbos”).

[SYM.008.001.0022] (where Mr Elliott joked: “All the invoices I got from you have a paid
stamp on them!” and Mr O’Bryan replied: “My clerk must have made a mistake!”).

See Mr O’Bryan’s draft affidavit in response to the 29 March 2019 Affidavit Order
[CCW.016.001.0007], para [7].

Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2112:7-9, 2130:8-23,
2135:5-27.

[NOB.500.001.7504]; [NOB.500.001.7495].

Mark Elliott’'s 23 April 2019 Affidavit [CBP.004.010.0001], para [13].
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That evidence confirms that the arrangements AFP struck with the Lawyer Parties
permitted AFP to reduce its funding risk, which was highly relevant to its entitlement

to a funding commission.
Sixth, Mark Elliott also contended:%°

“At no time has AFPL had a contingent or conditional fee arrangement with
any of Mr Bolitho’s legal representatives in the Bolitho Proceeding.”

That was deliberately false evidence. Documentary evidence discovered by AFP
and Mr Symons a short time prior to trial confirmed that Mr O’'Bryan and Mr Symons
were retained on a “no win no fee” arrangement, °" and the evidence confirms
that arrangement to involve a contingency fee.®? Further, for reasons set out in
section C3.4 (paras 678 to 686 below), the Court should find that Mr Zita/Portfolio

Law were also retained on a “no win no fee” arrangement.

Alex Elliott

Basis for liability under the CPA

61

The claim against Alex Elliott is advanced on the basis (and the Court should find)

that Alex Elliott owed overarching obligations as:
(a) a solicitor employed by Elliott Legal who were retained to act for AFP;

(b) a solicitor acting for Mr Bolitho and group members pursuant to the
arrangement by which Portfolio Law effectively sub-contracted its duties to

Elliott Legal; and/or

(c) an employee or agent of AFP.%3

Preliminary facts

62

At all relevant times until mid 2018, Alex Elliott lived with his mother, father and
siblings in East Melbourne.%
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Mark Elliott’'s 23 April 2019 Affidavit [CBP.004.010.0001], para [13].
[ABL.001.0685.00008] [ABL.001.0685.00009]; [AFP.015.001.0001].

See Section C3.6.

Bolitho v Banksia Securities Ltd (No 10) [2020] VSC 524, [13] — [14] (‘Bolitho No 10’).
Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1645:23-29.
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In 2014, while studying law, Alex Elliott commenced employment with AFP.°5 He
assisted AFP with book building activities and “also assisted the solicitors for Mr
Bolitho in the Bolitho Group Proceeding with the management of the process of

sending correspondence to Group Members”.%
In February/March 2015, Alex Elliott said that he ceased employment with AFP.%7

In October 2015, Alex Elliott graduated from Deakin University with a law degree

and a major in accounting.®®

From January 2016 to mid-June 2016, Alex Elliott completed his practical legal

training requirements at Leo Cussen.®®

In February/March 2016, Alex Elliott began working with his father, Mark Elliott on
a “part-timish” basis.'% At that time, the “family business” operated out of a

serviced office in William Street, Melbourne. 01

On 16 May 2016, Alex Elliott was appointed as a director of Elliott Legal.?

In June 2016, Alex Elliott began working with his father on a full-time basis. %3
On 13 December 2016, Alex Elliott was admitted to practice as a solicitor. 04

In early 2017, AFP/Elliott Legal relocated to 41 Exhibition Street, Melbourne.%°
On 11 May 2017, Alex Elliott was granted a practising certificate.%6

On 5 June 2017, Alex Elliott ceased to be a director of Elliott Legal'®” but continued

to be employed by Elliott Legal as a solicitor.1%8
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Alex Elliott’s witness statement in AFP v Botsman [AFP.100.011.0001].

Alex Elliott’s witness statement in AFP v Botsman [AFP.100.011.0001], para [2];
Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2040:31-2041:6.
Transcript of hearing on 1 December 2020 [TRA.500.001.0001], 1659:22-26.
Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1646:2-13.
Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1646:14-17.
Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1646:18-25.
Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1651:21-26.
[CCW.059.001.0001].

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1646:26-30.
Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1646:31-16472.
Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1651:21-23.
Transcript of hearing on 1 December 2020 [TRA.500.001.0001], 1647:3-4.
[CCW.059.001.0001].

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1652:17-20, 25-26.
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The work practices of Mark and Alex Elliott

74

Alex Elliott gave evidence of his own work practices, his father’'s work practices,

and their working relationship generally:

(a) From the start of 2017 until February 2020, it was Mark and Alex Elliott’'s
usual practice to meet together each morning to discuss the work to be done

that day. They usually worked together on those tasks.109

(b) His father expected him to read emails that he was copied into,'"® and he

did in fact read emails that he was copied into.'"!
(c) He discussed with his father the emails that he received.?

(d) He and his father usually “printed off most things we received”for discussion
with each other."'® His father asked him to print things for him “all the

time”."" 1t was Alex Elliott's usual practice to “print out everything for him’

for his father to read and/or discuss with him.11°

(e) It was Mark Elliott’s usual practice to send private/internal emails to Alex
Elliott setting out his thoughts on issues arising in litigation and how those

issues should be addressed.'16

() He accompanied his father to most meetings or conferences that his father

attended."”

(9) It was “usual practice” to have a conference at Mr O’'Bryan’s and Mr

Symons’ chambers before and/or after court hearings in the matter."®

(h) He wanted to be across everything his father wanted him to be across.'®
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Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1651:30-1652:16, 1653:11-
12.

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1675:19-23.

Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2106:19-20.

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1675:15-17.

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1675:24-26.

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1687:7-18.

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1687:19-20.

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1687:21-25;

Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1703:1-5.

See [AEL.100.069.0001] and transcript of hearing on 3 December 2020 [TRA.500.018.0001],
1811:27-1812:15.

Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1768:26-31

Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1767:24-1768:31.
Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2106:13-15.
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(i) He tried to please his father.120
() He worked hard for his father.12!

(k) He did what his father wanted him to do.'??

Alex Elliott’s conduct of his defence in this remitter and his demeanour in
the witness box

75

76
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78

Alex Elliott’s defence to the case against him was conducted as follows.

First, Alex Elliott adopted a defiant stance in the remitter, which informed his
entire approach to this inquiry, which was initiated by the Court acting of its own

motion seeking an explanation from him as an officer of the Court.

Second, that defiant stance saw him pursue numerous interlocutory battles
following his joinder to the proceeding, including a recusal application,'??® a stay
application,’?* an appeal from the dismissal of his recusal application,'?®> and an

appeal from orders requiring him to file an affidavit.126

Third, Alex Elliott’'s combative and recalcitrant attitude was most evident in relation

to his approach to discovery:

(a) Despite consenting to discovery orders on 16 September 2020 requiring
him to provide discovery by 30 September 2020,'>” Alex Elliott refused to

give the Contradictors his list of documents (Elliott List).'2®

(b) Late in the evening of 7 October 2020, after failing to respond to multiple
requests from the solicitors for the Contradictors from 2 October 2020
onwards, the solicitors for Alex Elliott first raised an objection to giving

discovery, including production of the Elliott List.2°
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Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2106:16.

Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2106:17.

Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2106:18.
[CRT.080.005.0001].

[CRT.080.009.0001].

See Elliott v Lindholm [2020] VSCA 260.

See Elliott v Lindholm [2020] VSCA 260.

[ORD.500.045.0001] and [MSC.010.026.0001].

See [MSC.010.030.0001], [MSC.010.035.0001]; [MSC.010.034.0001]; [MSC.010.046.0001]
and [CRT.500.004.0001]; [ORD.500.046.0001]; [CRT.080.011.0001]; [MSC.010.042.0001];
[CRT.080.013.0001].

Bolitho v Banksia Securities Ltd (No 14) [2020] VSC 703, [86.f] (‘Bolitho No 14’) and
[MSC.010.046.0001], [CRT.500.004.0001].
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The Court then ordered him to produce the Elliott List unless an application
to relieve him from doing so was made by a specified date.’3® On that date,
he filed an affidavit from his solicitor asserting that, despite the Court’s
orders, ‘it appears that is not necessary for there to be any formal

application made”. 13

Following correspondence with the Contradictors’ solicitor,32 Alex Elliott

and his advisers changed their minds and filed the application after all.*33

In her reasons delivered on that application, Daly AsJ observed Alex Elliott
had failed to appeal the discovery orders, despite his amended notice of
appeal filed on 18 September 202034 squarely raising issues about the
privilege against self-incrimination and penalty privilege.'3® Her Honour did
not accept Alex Elliott’s attempt to argue that this did not waive the privilege.

Notably, her Honour observed:

“A further explanation proffered on behalf of Alex Elliott is that his
legal team were endeavouring to be helpful and cooperative in
agreeing to orders for discovery on 16 September 2020. Again, such
an explanation carries with it the implication that Alex Elliott always
intended to take an in limine objection to giving discovery, but did
not do so at the time so as not to be perceived to be unhelpful and
uncooperative. Again, such an explanation is not supported by the
by the chronology of events, but if indeed Alex Elliott’s objectives
were to facilitate the expeditious and efficient conduct of the
remitter proceeding, then those objectives have not been
achieved. If the objection had been taken at that point (on 15
September 2020), the argument could have been had on that day,
or shortly thereafter, and if the outcome of the argument had been
decided adversely to Alex Elliott, the issue could have been dealt
with by the Court of Appeal in the hearing on 23 September 2020,
and in its reasons of 2 October 2020. Now that the point has been
taken late, more time and money has been spent, the trial has
been delayed further, and may well be delayed further by further
interlocutory appeals.”

Her Honour was asked to, and did, stay the orders requiring Alex Elliott to
provide the Elliott List until 4pm on Friday 30 October 2020 to permit him
to consider an appeal.'3¢ Alex Elliott did not appeal the order. He delivered
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[ORD.500.046.0001].
[CRT.080.011.0001].
[MSC.010.042.0001].
[CRT.080.013.0001].
Bolitho No 14 at [82].
Bolitho No 14 at [82].
Bolitho No 14 at [122] (Order 6).
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the Elliott List at 5pm on Friday 30 October 2020, thus ensuring that the
Contradictors did not receive it until after they had commenced to open

their case against Alex Elliott.

Fourth, Alex Elliott declined to substantively identify his position on any of the
allegations made against him until after the Contradictors’ opening of the case
against him. The defence his senior counsel then articulated (on 2 November
2020) was that “given the people whom he was being mentored by, given his youth
and inexperience, given his relationships with his father, a fierce litigator on the
evidence presented in this court, and Mr Norman O'Bryan, who until recently was
a very highly regarded leader of this Bar... he may not have understood... that

there was something wrong going on”.'3"

Fifth, Alex Elliott thereafter sought to advance a significantly different defence, in
which he sought to adopt and tender the affidavits filed by Mr O’Bryan and Mr
Symons, which they abandoned when they capitulated, '3 evidently with a view to
running a case that the misconduct alleged by the Contradictors did not occur.'3°
In the pursuit of that strategy, he called Mr O’Bryan as a witness in his defence —
a circus that was ultimately productive of nothing more than mischief and

expense:

(a) On 18 November 2020, Alex Elliott’s solicitors notified the Contradictors of
his intention to call Mr O’Bryan.'¥? That letter asserted that Alex Elliott would
tender the affidavits of Mr O’Bryan dated 7 April 2020 and 16 June 2020 —
both of which Mr O’Bryan had abandoned in the defence of his own case in
favour of a decision to consent to judgment. In this way, Alex Elliott sought

to reopen the entire case conceded by Mr O’Bryan.

(b) Contrary to Court orders made on 2 and 20 November 2020, 4! Alex Elliott
did not provide a proper outline of the evidence to be led from Mr O’Bryan.

Rather, he provided a bullet point list of topics.'42
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Transcript of hearing on 2 November 2020 [TRA.500.011.0001], 1246:30-1247:13.
[MSC.010.100.0001].

See, eg, transcript of hearing on 20 November 2020 [TRA.510.018.0001], 10:27-30, 40:19-
41:29.

[MSC.010.101.0001].

[ORD.500.059.0001], para [1]; [ORD.500.058.0001], para [4.a].

[MSC.010.101.0001]; [MSC.010.105.0001].



33

On 27 November 2020, the Court ruled on the evidence that could be led

from Mr O’Bryan and the use that could be made of that evidence. 3

On 30 November 2020, Mr O’Bryan gave evidence, but not before a further
ruling was required on a new list of topics, this time in the form of questions

that Alex Elliott’s senior counsel wanted to ask Mr O’Bryan.44

Between 18 and 30 November 2020, substantial cost was incurred in
connection with the evidence of Mr O’Bryan, having regard to Alex Elliott’s

express intention to reopen the entire case conceded by Mr O’Bryan.

When Mr O’Bryan eventually entered the witness box, he gave evidence of
Alex Elliott’s attendance at numerous conferences in his chambers,
which he said were recorded in his monthly fee summaries.’#® Under cross-
examination, Mr O’Bryan agreed that the subject matter of those
conferences as set out in his fee summaries related to legal issues'46
— contrary to Alex Elliott’s case that he was not a member of the “legal
team”.’4” When questioned about those conferences by his own senior
counsel, Alex Elliott said he could not recall all of them,#® which was
then used by his senior counsel as a springboard for a submission that Alex
Elliott was suffering from concentration difficulties, and on that basis sought
yet another adjournment of the trial.'*® Alex Elliott took his senior
counsel’s lead and responded: “I’'m quite clouded at the moment... I'm
sort of struggling to concentrate”.’®® The truthful answer, which Alex
Elliott declined to give in examination in chief, was that some of the
conferences referred to in the fee slips could not have occurred,
particularly the conferences involving Mr Redwood and Mr Kingston,
because Alex Elliott had never met Mr Redwood and did not believe
he had ever met Mr Kingston.’>' Indeed, when the trial resumed the

following day, it was suggested by the Court to Alex Elliott’s senior counsel

143
144
145
146
147

148
149
150
151

[ORD.500.061.0001].

Transcript of hearing on 30 November 2020 [TRA.500.015.0001], 1423:12-1426:30.
Transcript of hearing on 30 November 2020 [TRA.500.015.0001], 1457:23-1461:2.
Transcript of hearing on 30 November 2020 [TRA.500.015.0001], 1488:25-1494:19.
Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1303:5-24, 1309:13-14,

1310:25-27, 1312:12-15, 1314:25-31.

Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1770:29-1775:13.
Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1774:31-1775:13.
Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1772:4-9.
Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 2006:8-10.
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that Mr O’Bryan’s fee summaries might be unreliable — a suggestion which
senior counsel was quick to embrace,'®2 underscoring the question as to

why he chose to call Mr O’Bryan as a witness at all.53

Alex Elliott’s senior counsel attempted to elicit evidence from Mr O’Bryan to
prove that, when he copied Alex Elliott into emails, it was in consequence
of using the “reply all” function.’ Mr O’Bryan was asked: “when you sent
emails that copied Alex in as a recipient, do you know why you did that?”5%
But Alex Elliott was privy to hundreds of emails initiated by various people
about various subject matters. The idea that Mr O’Bryan could give a
meaningful answer covering all of those emails was absurd. Alex Elliott’s
senior counsel then took Mr O’Bryan to two particular emails to which Alex
Elliott was copied, containing a reply from Mr O’Bryan copying all
recipients.’%® Mr O’Bryan agreed that, in relation to those particular emails,
he replied using the “reply all” function.'>” Alex Elliott's senior counsel did
not take Mr O’Bryan to any email where Mr O’Bryan added Alex Elliott to
the “cc” list of his own accord.'*® Mr O’Bryan’s cursory evidence on this
issue did not advance Alex Elliott’s case or justify the substantial trouble
and expense associated with Mr O’'Bryan’s re-appearance in the case, and
ought count for nothing more than confirmation that Alex Elliott was in

attendance at conferences as a member of the legal team.

Sixth, Alex Elliott declined to file an affidavit or an outline of evidence in advance

of the trial.’™®® Indeed, he successfully appealed the Court’s order compelling him
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Transcript of hearing on 3 December 2020 [TRA.500.018.0001], 1780:22-1782:3.
See transcript of hearing on 27 November 2020 [TRA.500.014.0001], 1401:30-1402:13,

where Alex Elliott’s senior counsel was asked: “Do you seriously contend that this evidence

will have any credibility at all, Mr Palmer?”, to which the answer was given: “Yes... | wouldn't
be leading it if | didn't contend that it would have some credibility.”

Transcript of hearing on 30 November 2020 [TRA.500.015.0001], 1468:1-1470:21, 1472:2-18.
Transcript of hearing on 30 November 2020 [TRA.500.015.0001], 1470:1-6.

Transcript of hearing on 30 November 2020 [TRA.500.015.0001], 1482:1-1484:25;
[NOB.500.002.2036] and [CBP.004.005.1309].

Transcript of hearing on 30 November 2020 [TRA.500.015.0001], 1482:13-23.

By way of example only, see [SYM.001.003.2062] and [SYM.001.003.2063] (an email chain
between Mark Elliott, Norman O’Bryan and Michael Symons) and [NOB.500.004.2732] (Mr
O’Bryan’s reply to that email, copying in Alex Elliott who was not included in the earlier
email). See also [NOB.500.005.1238] [NOB.500.005.1239] (email from Mr Symons to Mr
O’Bryan, attaching draft submissions to be filed by Mr Bolitho “in reply” to submissions by
AFP in the Botsman Appeal), and [NOB.500.005.1320] [NOB.500.005.1321] (Mr O’Bryan’s
email in response, copying Mark and Alex Elliott and attaching his edits to the draft
submissions).

Transcript of hearing on 2 November 2020 [TRA.500.011.0001], 1246:15-1247:13.



82

35

to file an affidavit,'®° insisting instead upon giving his evidence in chief orally over

several days, 6" at the expense of five other parties and legal teams.

Seventh, despite the vigour with which Alex Elliott fought the Contradictors about

discovery, he inexcusably failed to undertake proper searches to comply with

the discovery orders.'®2 Alex Elliott's conduct with respect to discovery is

considered in further detail at paragraphs 94 to 175 below. Notably:

(@)

New documents emerged on the eve of the opening of Alex Elliott's case.'®3
The trial was adjourned to allow those documents to be considered, and
for further searches to occur.'® Although Alex Elliott provided further
documents to his legal team at about 2pm that day,’®® his legal team did
not produce that further discovery until late that evening, requiring yet

another adjournment of the trial the following morning.1%6

In that context, the Contradictors pressed Alex Elliott to provide an affidavit
of discovery under rule 29.04 verifying “(a) precisely what steps he
undertook to ensure that AFP provided proper discovery prior to his joinder
as a party; (b) precisely what steps he has now undertaken to ensure that
he now provides proper discovery; and (c) the matters required to be
addressed by rule 29.04(1)(c)”.'%” Alex Elliott’s solicitors flatly refused

to provide any such affidavit.'%®

When the trial resumed, senior counsel for Alex Elliott informed the Court
that Alex Elliott had “made efforts” at only some parts of the discovery
order made against him.'%® Critically, and without any explanation, senior
counsel informed the Court that Alex Elliott had made no attempt to
search for “all documents within the scope of the Court’s discovery
orders dated 1 February 2019, 1 March 2019, 20 December 2019, 24 April
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Elliott v Lindholm [2020] VSCA 260, [120] — [121].

Transcript of hearing from 1 to 3 December 2020 [TRA.500.016.0001], [TRA.500.017.0001],
[TRA.500.018.0001].

See transcript of hearing on 25 November 2020 [TRA.500.012.0001], 1271:16-1273:7.
Being the documents listed in [TDL.010.003.0001].

See transcript of hearing on 25 November 2020 [TRA.500.012.0001], 1271:16-1273:7, and
transcript of hearing on 27 November 2020 [TRA.500.014.0001], 1386:18-31.

See transcript of hearing on 25 November 2020 [TRA.500.012.0001], 1293:14-31.

See eg [AEL.100.024.0001].

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1294:1-1299:18.
[MSC.010.113.0001].

[MSC.010.115.0001].

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1300:9-27.
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2020 and 30 June 2020” as required by paragraph 1(a) of the Court’s
16 September 2020 order (Category 1(a) Documents).'”°

Eighth, at the conclusion of his oral evidence in chief on 3 December 2020, Alex
Elliott proffered an affidavit containing, for the first time, a detailed (but

incomplete) narrative of events with respect to the provision of discovery.'”!
The proffering up of that affidavit was astonishing in circumstances where:

(a) Alex Elliott had appealed this Court’s order made on 9 September 2020

requiring him to file an affidavit.'”2

(b) Alex Elliott had insisted upon providing his oral evidence viva voce, and

not by affidavit, and had refused to provide even an outline of evidence.'”3

(c) Alex Elliott bluntly refused to provide an affidavit of discovery when

requested to do so by the Contradictors on 25 November 2020.174

(d) Alex Elliott revealed in the witness box that he was not consulted about
the Contradictors’ request for an affidavit of discovery, and did not
provide the instructions for the letter his solicitors sent in response refusing

that request.'”s

(e) The affidavit that Alex Elliott proffered up was not, in fact, an affidavit of
discovery. It was an extension of his evidence in chief which had been

given orally.

() The affidavit did not address the matters required to be addressed by rule
29.04(1)(c).

(@)  The affidavit confirmed that Alex Elliott did not search for the Category
1(a) Documents, and proffered no explanation for that refusal. Paragraph

20 of the affidavit states that Alex Elliott “continued searching for categories
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[ORD.500.045.0001];

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1300:9-27.

Affidavit of Alex Elliott dated 3 December 2020 [LAY.080.001.0001].

Elliott v Lindholm [2020] VSCA 260.

Transcript of hearing on 2 November 2020 [TRA.500.011.0001], 1243:23-1244:2, 1245:15-
1248:8, 1250:8-28.

25 November 2020 letters between GHB and Corrs [MSC.010.115.0001];
[MSC.010.113.0001].

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1929:3-1930:2.
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(b) — (j)” — ie, he did not continue searching for Category 1(a), being

documents within the scope of all prior discovery orders made by the Court.

(h) The affidavit was provided to the Contradictors in court at 1pm on
3 December 2020, immediately before Alex Elliott’s cross-examination was
due to commence. Alex Elliott’s late proffering up of a substantial affidavit

caused yet another adjournment of the trial.’”®

Ninth, at trial, Alex Elliott denied acting in a professional legal capacity in
connection with the Banksia litigation. He adopted the description of his role
advanced in correspondence from ABL in April 2019, which asserted that he acted
as a “personal assistant” to AFP."”” He sought to characterise his role as an
“administrative” role'’® and as an “errand boy”.'"® It was his case that he did not
provide any substantive legal input in connection with the litigation.'8 The Court
should reject that evidence as set out at paragraphs 176 to 196 below, and
condemn that evidence in the strongest terms, given that it came from a lawyer
and an officer of the Court in the context of the Court’s examination of the role of

its officers in the course of the proceeding and the remitter more generally.

Tenth, following his own late discovery of documents on the eve of the opening of
his own case which revealed him as a bright junior solicitor, closely engaged
in the legal issues in the Botsman Appeal, Alex Elliott sought to adapt his

narrative to those documents:

(a) In his evidence in chief, he claimed that he thought ABL’s description of him
as a “personal assistant” related to the period up to the settlement approval

application (on 30 January 2018).18
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Transcript of hearing on 3 December 2020 [TRA.500.018.0001], 1822:2-1826:29.

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1656:6-1657:6;

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1887:11-23.

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1648:18-24.

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1887:14-17.

Transcript of hearing on 26 November 2020 [TRA.500.013.0001] 1310:28-1311:2;
Transcript of hearing on 30 November 2020 [TRA.500.015.0001], 1500:2-1504:26, transcript
of hearing on 1 December 2020 [TRA.500.016.0001], 1675:15-18, transcript of hearing on 2
December 2020 [TRA.500.017.0011], 1689:10-12, 1708:17-20; 1710:7-8; transcript of hearing
on 10 December 2020 [TRA.500.021.0001], 2078:1-2079:5.

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1655:4-1657:1.
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(b) He claimed that he became engaged with the Botsman Appeal “out of
general interest”'® because ‘it was incredibly novel”.'® Thus, he sought to
promote a story that his level of engagement with the Banksia litigation
radically changed in 2018 in connection with the Botsman Appeal, '8 for no

other reason than his own fascination with the issues.

(c) He remained intent on refuting the proposition that he acted in a
professional legal capacity at any time in connection with the Banksia
litigation. For example, he was taken to an email he sent to his father on
12 June 2018 headed “Botsman appeal submissions - my thoughts”

setting out an analysis of issues arising in the appeal.’® He denied that the

email was his analysis of issues in the appeal.’® He denied having any
independent legal input into his own email — he said “It wasn’t through my
lens. It was just a regurgitation of what was said that day.”’®” He denied
that the email was his account of what happened in the Court of Appeal,
insisting: “I just didn’t really look at it as my account” — despite entitling it

“‘my thoughts”.'8

(d) He conceded that his business card described him as a solicitor, and that
his signature on his emails described him as a solicitor.'®® He conceded
that “1 wasn’t a secretary, | can accept that. | was a lawyer, but |
considered | guess in respect of Banksia that | just came and just assisted
dad with what he required to be done.” % Despite those concessions, he

maintained his denial that he did solicitor's work in the Banksia matter.9"
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Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1758:29-31.

Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1759:1-1761:2; transcript of
hearing on 3 December 2020 [TRA.500.018.0001], 1784:9-15; 1790:9-23; 1811:12-15 and
1819:12-18; transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1987:23-27,
1988:18-1989:7; 1997:6-1998:3.

Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2083:27-31.
[ABL.001.0643.00243];

Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1989:25-1999:25.
Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1989:25-1990:5, 1998:8-
1999:25.

Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1991:15-23, 1992:17-20.
Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1999:6-12.

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1875:20-23.

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1875:13-19.

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1875:24-29.
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Eleventh, Alex Elliott was an unsatisfactory witness. The Court should find that:

(@)

His evidence was self-serving and tailored to accommodate the

documentary evidence and the perceived forensic exigencies of the

moment.

His general demeanour in the witness box was evasive. His evidence was

deliberately vague to avoid it being scrutinised. He appeared to have a very

selective recall of relevant matters and events. He was unable to recall

virtually any of the events in issue in the remitter, even events which had

occurred quite recently. For instance:

(i)

(ii)

(iii)

He was firm in his recollection that he left Court on 8 June 2018
before Mr Redwood’s submissions’? (and presumably he
considered it helpful to his case that he was not in Court for those
submissions), and yet he claimed he could not recall other significant
events around that time, including his conversations with his father
about the drawing of cheques'®® (which he conceded was an
unusual request'®* which made him feel “uneasy”at the time, %% such

that it is unlikely to have been easily forgotten).

He was evasive when pressed about his knowledge of the payment
arrangements between AFP and Mr O’Bryan. It was put to him that
he knew AFP was not paying Mr O’Bryan on a regular basis in
Banksia. He repeatedly offered oblique responses, saying “I'd never
really discussed it with dad”, “I just didn’t deal with that side of the
business”.’® The Court should reject his evidence that he was
unaware that AFP was not paying Mr O’Bryan on a regular basis
throughout the litigation,’®” which was fundamental to the business
model of AFP in which the Elliott family had a substantial interest.

In cross-examination in the morning of 8 December 2020, Alex Elliott
denied that he saw a draft of ABL’s 11 February 2020 letter to Corrs
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Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 2008:25-29.
Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 2016:10-22.
Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1730:2.
Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 2015:5-14.
Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 2023:7-18.
Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2101:19-31.
Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2101:8-2102:25.
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outlining Mark Elliott’'s alleged practice of routinely destroying
emails.’ During the luncheon adjournment, his solicitors were
served with a notice to produce requiring him to produce all iterations
of the 11 February 2020 letter and all emails attaching the letter or
any draft.’%® When court resumed after the luncheon adjournment,
Alex Elliott’s senior counsel drew attention to the notice to produce,
and sought to object to it.2°° Thereafter, in cross-examination, but
before the notice was called upon, Alex Elliott gave different
evidence: he said that his father had “sent a draft | think to ABL that

they'd used or assisted with this letter” and “l saw an ABL draft”.2%1

By reason of the destruction of documents by AFP and Elliott Legal, his
evidence was incapable of corroboration. Only a handful of internal emails
between Mark and Alex Elliott prior to 30 January 2018 were produced in
discovery by AFP and Alex Elliott. In the critical period of 1 November 2017
to 30 January 2018 (“Trust Co Settlement Period”), six emails were
produced.2%2  Alex Elliott declined to provide the Court with specific

evidence beyond what was revealed by documentary evidence.?%3

He refused to make obvious concessions. For example, he refused to
concede that an email which he sent to his father entitled “my thoughts” was
in fact an email setting out his thoughts.?%* He refused to concede that
searching for and locating an authority relating to the security for costs
application in the Botsman Appeal constituted “legal research”2°> He

refused to concede that his father valued his opinion.2%

198
199
200

202

203

204

206

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1844:6-9.

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1897:25-1898:1.
Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1897:25-1898:1.
Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1921:2-7.

(1) [ABL.001.0594.00005] [ABL.001.0594.000086]; (2) [ABL.001.0599.00009]
[ABL.001.0599.00010] [ABL.001.0599.00011]; (3) [AFP.001.001.2548] [AFP.001.001.2549]
[AFP.001.001.2550]; (4) [AFP.001.001.3429] [AFP.001.001.3435]; (5) [AFP.007.001.0001]
[AFP.007.001.0002]; (6) [AEL.100.076.0001].

See transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2084:3-9.

For instance, he denied that he had read and considered the Funding Agreement in Banksia
in any detail, until confronted with documentary evidence of his own detailed analysis of it:
see transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1864:2-5, 1964:22-
1867:7; transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2040:27-2044:29,
2045:26-30, 2048:29-2050:23.

[ABL.001.0643.00243]; transcript of hearing on 9 December 2020 [TRA.500.020.0001],
1989:25-1999:25.

Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1987:3-1988:28.
Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2099:17-18.
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(e) The construct that Alex Elliott suddenly morphed from a “personal assistant”
into a solicitor in early 2018 is artificial, implausible, and inconsistent with
objective facts, including the fact that Alex Elliott was admitted to practice
in December 2016297 and was thereafter involved in all aspects of the work
undertaken by his father,2% including other class actions where Elliott Legal
acted as solicitor. It is not believable that Alex Elliott did “legal” things on
other matters but only did “administrative” things2%® on the Banksia matter.
His own evidence was that he followed his father around,?'° including to
court hearings on the Banksia matter,2'! that his father wanted him to get
exposure to both “the legal world” and ‘the business world”?'? and he did

whatever his father asked him to do.2'3

() Even on Alex Elliott’s own case, the work that he assisted with in the context
of the Banksia litigation was “legal” work and not “administrative” work, such
as reviewing documentation for the settlement deed,?'* collating a brief for

an expert witness,2'® and reviewing documents for privilege.2'6

(9) Alex Elliott’'s demeanour in the witness box displayed a concern for himself
by reason of the circumstances of his joinder to the proceeding, about which
he clearly felt aggrieved, but no concern for the 16,000 debenture holders
who had been adversely affected by the admitted fraudulent conduct of his

father and AFP. He frequently referred to the fact that the remitter had been
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Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1646:31-1647:2.

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1649:15-19; transcript of
hearing on 2 December 2020 [TRA.500.017.0001], 1768:26-1769:25; transcript of hearing on
10 December 2020 [TRA.500.021.0001], 2082:16-21.

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1648:18-24; Transcript of
hearing on 8 December 2020 [TRA.500.019.0001], 1887:14-17.

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1648:21-24.

Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1767:24-1768:31.
Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1650:12-19.

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1649:28-1650:2, 1651:16-20,
1652:14-16.

See eg [SYM.001.001.4697]; [AFP.001.001.2053]; [SYM.001.001.0635];
[SYM.001.001.0894]; [SYM.001.001.8964]; [SYM.001.001.8995]; [SYM.001.002.1383];
[SYM.001.002.1553]; [SPR.500.001.5873]; [AFP.001.001.2141]; [AFP.001.001.2167];
[AFP.001.001.2170]; [SPR.003.013.0138]; [SYM.001.001.4837]; [SYM.001.001.3649].
Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2112:2-9; 2130:14-15

See eg [TRI.001.005.0169] [TRI.001.005.0171] [SYM.001.003.0235] [AFP.001.001.2224]
[AFP.001.001.2225]; [SYM.001.003.3453] [SYM.001.003.3454] [SYM.001.003.3457];
[SYM.001.002.8281]; [SYM.001.002.5447]; [SYM.001.002.5449]; [SYM.002.001.5568];
[AFP.001.001.2531]; [NOB.500.001.7272] [NOB.500.001.7273]; [AFP.001.001.2548]
[AFP.001.001.2550]; [AFP.001.001.3137] [AFP.001.001.3138]; [TRI.001.006.0063]
[TRI1.001.006.0064] [TRI.001.006.0067]; [ABL.001.0602.00009] [ABL.001.0602.00011].

See [MSC.010.072.0001] at page 0009, 0019-0020 and transcript of hearing on 8 December
2020 [TRA.500.019.0001], 1838:17-1840:20.
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traumatic for him,2'” without showing any insight into the gravity of the
events in which he had played a part. He failed to offer up a frank account
of what had occurred. It was not until re-examination that he was prepared
to concede any possible responsibility for any aspect of what had occurred,

and even then, he demonstrated no remorse.218

All these matters call into doubt the credibility of the evidence that Alex Elliott gave,

particularly his evidence about his own role.

Twelfth, Alex Elliott made no admissions until shortly prior to the opening of his
own case. In the litigation, he initially adopted the stance that AFP’s admissions
were not binding on him,2'° despite the fact that ABL had consulted him about them
before they were made.??® On 24 November 2020, he abandoned that position,
substantially adopting AFP’s admissions relevant to its own misconduct and the
misconduct of the Lawyer Parties, but not conceding any complicity in any such

misconduct.22!

Thirteenth, only in re-examination, following eight days of his evidence, and after
being afforded the opportunity to consult with his senior counsel before his re-
examination commenced,??? did Alex Elliott offer the following weak concession
about the 11 June 2018 email?2® from his father asking him to draw cheques to

make sham payments to Mr Symons and Portfolio Law:

‘Do you now accept that what was being suggested here involved a
deception or misleading of the court?---Yes, | do.

Do you accept that in June 2018 if you had looked at things critically, that
you had enough information available to you to identify or at least have a
query about whether there was a deception occurring?---Yes. Yes, | do.

Can | ask you how you feel now about having been drawn into that
deception?---1 don't know. I don’t know.

The final question | want to ask you, Alex, is if you had at that time, or at
any other time thereafter, put two and two together and identified or at least

217

218
219

220
221
222
223

Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1697:9-13;

Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1969:23-27, 1971:6-10;
Alex Elliott's 3 December 2020 affidavit [LAY.080.001.0001], para [17].

Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2186:8-30.

Transcript of hearing before Associate Justice Daly on 15 October 2020
[TRA.550.003.0001_2], 9:30-10:2

Transcript of hearing on 30 October 2020 [TRA.500.010.0001], 1041:11-1044:18.
[PAR.080.001.0001].

Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2185:20-23.
[ABL.001.0601.00003].
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had concerns that there was deception and misleading conduct occurring,
what could you or would you have done?---It's a really hard question.

HIS HONOUR: Think about it. There's two different questions | think. What
could you have done and then you can answer what would you have done.

MR PALMER: Thank you, Your Honour?---I'm not sure | could have done
anything or influenced the outcome. | should, | would have gone and
probably sought advice from a lawyer who was a family friend of mine and
asked what I'm supposed to do, you know, should | remove myself from
the situation, you know, should | try and do something else? But it's an
incredibly difficult situation to be in and | would have had to have sought
aadvice on it | think, Your Honour, as to what | could actually do.”??*

This was puzzling and disturbing evidence. To ask a legal practitioner what they
would have done if they had identified a deception perpetrated on the Court should
not be “a really hard question”. A legal practitioner in that situation ought not need
to ask a friend “should | remove myself from the situation”. No legal practitioner
should ever involve themselves in deceiving the Court. There are no complexities
to that proposition. It has been described as the most fundamental “commandment
of behaviour”and a “beacon of integrity which ought to burn bright in every lawyer,

and should guide the way we think”.225

Alex Elliott’'s concession underscored his moral obtuseness. He offered no
explanation as to why he had fought the case against him with such vigour and at
such expense in circumstances where, at least in hindsight and at a minute to
midnight, he was able to recognise that he had been drawn into a deception
perpetrated on the Court. Significantly, he offered the Court and the class

members no apology.

The relative weight of the evidence relevant to Alex Elliott

93

It is submitted that the evidence?2¢ relevant to Alex Elliott's involvement in the

misconduct in issue in the remitter should be weighed as follows:

(a) The contemporaneous documentary evidence relating to the Botsman
Appeal provides the best insight into Alex Elliott’s role (2018 Emails).

224
225
226

Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2186:8-30.

Morley, 1., 2015. The Devil's Advocate. 3rd ed. London: Sweet & Maxwell, p47.

The evidence relevant to Alex Elliott consists of five primary categories. (1) Contemporaneous
documentary evidence, which in the circumstances of the present case has the curious
feature that few emails actually sent by Alex Elliott remain in existence and/or were
discovered and produced by him, notwithstanding that the documentary evidence reveals that
he was involved in a vast array of activities and communications over the relevant period.

(2) Evidence of surrounding circumstances. (3) Third, Alex Elliott’s direct evidence given in
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Alex Elliott did not provide a frank and credible account of his involvement
in the matter. The Court should reject his self-serving assertion that he was

ignorant of any impropriety.

In circumstances where Alex Elliott was an unsatisfactory witness, the Court
should not rely upon his uncorroborated evidence about contentious issues,
particularly his evidence that he did not know that the Lawyer Parties issued
substantially all their invoices at the end of the matter,%2” and that he did not
know that they had not been paid on a regular basis throughout the

litigation.

Mr Zita, Mr O’Bryan and Mr De Bono had limited ability to observe the
interactions between Mark and Alex Elliott at the Elliott Legal office, at the
homes they shared, or in the emails they exchanged privately with one

another.

The most compelling evidence that Mr Zita gave about Alex Elliott was his
unrehearsed evidence in cross-examination, where he agreed that Alex
Elliott was his father's “right hand man”.?22® The Court should find that
evidence was based on his overall assessment of the relationship between
Mark and Alex Elliott. The attempt by Alex Elliott’s senior counsel to confine

that evidence in his later cross-examination of Mr Zita was unpersuasive.?2°

Mr De Bono’s evidence was significant insofar as he confirmed that Alex
Elliott attended a meeting on 20 November 2017 about lining up AFP’s
accounts with the claim for costs that AFP wanted to advance.?3® Mr De
Bono made it plain in an email he sent to Mark and Alex Elliott in advance
of that meeting that the only costs of the Lawyer Parties that had been

expensed (paid) in FY2017 were the costs billed up to the time of the Partial

227
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229

the witness box and in the affidavit he adopted on 3 December 2020. (4) The evidence given
by Mr Zita, Mr O’Bryan, and Mr De Bono. (5) Inferences which can be drawn by reason of
Alex Elliott’'s conduct in the litigation.

Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2127:11-20, 2128:8-11,
2132:10-30, 2135:15-2136:1.

Transcript of hearing on 17 August 2020 [TRA.500.009.0001], 934:18-24.

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1315:14 — 1316:7, 1317:19
—1318:14..

[ABL.001.0599.00008]; [MAZ.001.001.0021]; [AEL.100.065.0001].

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1603:29-1611:26.
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Settlement.23'  Alex Elliott did not deny that the meeting occurred, but

claimed he could not recall it.232

Mr O’Bryan’s evidence was significant insofar as he said that Alex Elliott
attended numerous conferences in his chambers?33 which were held for the
purpose of discussing legal issues.?3* That evidence is corroborated to the
extent that Alex Elliott had an independent recollection of some of those
conferences?®® and confirmed that it was “usual practice” to have a
conference at Dawson Chambers before and/or after all directions hearings

in the matter.236

If the internal emails between Mark and Alex Elliott in the Trust Co
Settlement Period provided support for the thesis that Alex Elliott acted in
an administrative, non-legal capacity and/or that he had little to no
involvement with or knowledge of the misconduct in issue in this remitter,
they would not have been destroyed by AFP and Mark Elliott and
suppressed by Alex Elliott’s failure to conduct proper searches, comply with
the Court’s orders, and reveal the existence of the documents and his belief

as to what happened to them.

The Court should infer that those emails would have supported the thesis
that Alex Elliott was involved, in a professional legal capacity, in the Trust
Co Settlement, the Third Trimbos Report, and the First Approval
Application, in a manner that was consistent with his role as revealed by the
2018 Emails.
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[ABL.001.0599.00008]; [AEL.100.065.0001]; [MAZ.001.001.0021] at .0024;

Transcript of hearing on 30 November 2020 [TRA.500.015.0001], 1511:15-1513:26;
Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1697:1-8, 1701:4-28;
Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2108:17-2110:30.
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1461:4.

Transcript of hearing on 30 November 2020 [TRA.500.015.0001], 1488:15-1494:19.
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A5. Deliberate destruction of documents and withholding of evidence by
AFP, Elliott Legal, Mark Elliott and Alex Elliott
94 The Court should find that:

(@)

Mark Elliott’s typical style was aptly characterised by his son and right hand
man as “don’t give anyone anything unless they, you know, claw it from
you”.23" His modus operandi was that “He just wasn't going to give anyone

a leg up if they didn't, you know, absolutely try really hard to get it”.?%8

Mark Elliott was revealed by the totality of the evidence to be a highly
unethical and dishonest person with a “win at all costs” mentality, who
evidently held little regard for his professional obligations, and ultimately,
was a disgraceful stain on the profession of which he was a member, and

the Court he purported to serve as an officer.

In reaction to discovery requests by the Contradictors in April/May 2019,
Mark Elliott/AFP deliberately destroyed documentary evidence relating to
the Trust Co Settlement Period, especially Mark Elliott’s internal emails

exchanged with Alex Elliott over that period.

Mark Elliott’s destruction of documents explains why only six internal emails
exchanged between Mark and Alex Elliott over the Trust Co Settlement
Period were produced in discovery.2®® This was a very busy period in the
litigation24® during which one would expect Mark and Alex Elliott to have

exchanged a large number of emails.

Alex Elliott knew of his father’s deliberate destruction of evidence by no later
than February/March 2020 (see paragraphs 124 to 140 below), and had
probably discussed it with his father by no later than early February 2020.

Against a background of acquiescence in, or at least knowledge of, his
father's deliberate destruction of evidence, Alex Elliott's own failure to

search for documents as required by the 16 September 2020 Orders was a
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Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1744:18-20

Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1744:21-23.

(1) [ABL.001.0594.00005] [ABL.001.0594.00006]; (2) [ABL.001.0599.00009]
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flagrant and continuing affront to the Court. To this day, Alex Elliott has
not searched for all the documents he has been ordered to discover,?*! and
has not provided an affidavit addressing the matters in rule 29.04(1)(c) — in
particular, his views as to the documents that once existed within the scope
of the Court’s discovery orders and his belief as to what happened to those
documents. He has provided no explanation for his continuing flagrant
disregard of the Court’s orders. Such contumelious behaviour by an officer

of this Court should be condemned in the strongest possible terms.

The destruction of emails by Mark Elliott permits the Court to infer his
consciousness of his own guilt, and thereby permits the Court to more
confidently make findings of dishonesty against him and AFP (which are
otherwise overwhelmingly available on the contemporaneous documentary

evidence discovered by the Lawyer Parties, particularly Mr O’Bryan).

Alex Elliott’s own conduct with respect to failing to search for and discover
documents in defiance of the Court’s orders was a serious breach of his
professional obligations and his duties to the Court. That conduct highlights

his lack of understanding of the gravity of the events in issue in this remitter.

Alex Elliott’s conduct with respect to discovery emerged in the course of the
running of the case against him. It was revealed in oral submissions made
by his senior counsel,?*> and outlined in the affidavit he proffered on
3 December 2020,243 neither of which is protected by any certificate under
section 128 of the Evidence Act 2008 (Vic).

The evidence establishing these findings is set out below.

November 2018 — March 2019: Issues raised and discovery sought in the remitter

96

97

In November 2018, the remitter commenced.

In December 2018, the Contradictors submitted their List of Issues for

determination in the remitter, which included the following issues:

241
242

243

Alex Elliott’'s 3 December 2020 affidavit [LAY.080.001.0001], para [18.a] and [20].
Transcript of hearing on 25 November 2020 [TRA.500.012.0001], 1271:16-1273:7;
Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1300:9-27.

Alex Elliott’'s 3 December 2020 affidavit [LAY.080.001.0001].
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(a) With respect to the legal costs and disbursements that AFP seeks to
recover (Legal Costs), are they supported by valid and enforceable costs

agreements and disclosure statements?244
(b) With respect to AFP ’s application for a common fund order:

(i) What were the risks and expenses to which AFP exposed itself in
this case by agreeing to fund the Bolitho Proceeding pursuant to the

Funding Agreement?24

(i) What financing obligations did AFP undertake and perform in

relation to the Bolitho Proceeding?246

(i) Has AFP paid the Legal Costs in respect of which it claims

reimbursement, and if so, when?247

98 In late January 2019, the Contradictors sought orders for discovery of

documents.?*® Those orders were largely consented to in the terms sought.?4°

99 On 1 February 2019, the Court made orders for discovery, including orders for
discovery of “all communications between Mr O'Bryan or Mr Symons and AFPL or
the solicitors for Mr Bolitho relating to the costs incurred by counsel or expected to

be incurred by counsel in conducting the Bolitho Proceeding”.2%°

100 In February 2019, the Contradictors pressed AFP and the Lawyer Parties for

additional documents relating to the claims for costs and commission.251

101 On 1 March 2019, the Court made orders for discovery of further documents,
including documents relating to counsel’'s fee agreements, fee quotes, case

budgets, and information provided to Mr Trimbos for his report.252

244 [SYM.001.003.1799], para [1.d].

245 [SYM.001.003.1799], para [5.b].

246 [SYM.001.003.1799], para [5.b.i].

247 [SYM.001.003.1799], para [5.b.v].

248 [SYM.001.001.5424], [SYM.001.001.5425].

249 [CBP.001.002.1745]; transcript of hearing on 1 February 2019 [TRA.510.017.0001], 2:21-23.
250 [ORD.500.005.0001] at 0003, [11.c].

251 [SYM.002.002.8565].

252 [ORD.500.031.0001].



49

27 March 2019: Revised List of Issues raising disentitling conduct

102 On 27 March 2019, the Contradictors filed a RLOI which raised, for the first time,
the issue of disentitling conduct affecting AFP’s entitlement to succeed on its

application for costs and commission.253

29 March 2019: Affidavit order

103 On 29 March 2019, the Court made orders requiring Mark Elliott and the Lawyer
Parties to file affidavits answering questions about irregularities identified by the

Contradictors up to that time.2%*

3 and 5 April 2019: Letters from Corrs focusing on Alex Elliott’s role

104  On 3 April 2019, Corrs wrote to ABL seeking documents and information about

Alex Elliott’s involvement and role in the litigation.?%> That letter:

(a) summarised discovery provided by the SPRs on 2 April 2019 relating to the
settlement negotiations between Mr Bolitho/AFP and the SPRs;

(b) alleged that the Lawyer Parties had assisted to procure a settlement
containing terms that were adverse to the interests of AFP and the Lawyer
Parties, which terms had led directly to AFP’s special leave application

which threatened the settlement;

(c) said that the settlement negotiation conduct would be included in the

Contradictors’ particulars of disentitling conduct; and

(d) requested production of “all documents held by Mr Alex Elliott and Mr
Robert Murray-Crow recording or evidencing communications in connection

with the settlement” (the Paragraph 31 Request).
105 Alex Elliott:

(a) conceded that he likely would have printed the letter off for discussion with

his father, and would have read it;2%

253 [CBP.001.002.3065] and [CBP.001.002.3071].

254 [ORD.500.033.0001], para [2].

255 [AFP.005.001.0345].

256 Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1868:20-22.
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refused to concede that he understood from the 3 April 2019 that an issue

had arisen in the remitter about the negotiation of the settlement deed;25”

denied that he understood that the Contradictors were beginning to focus

on his own role in connection with the litigation;2%® and

said that he could not recall any discussion with his father about how the
two of them were going to approach the Paragraph 31 Request for

documents.2%9

On 5 April 2019, Corrs wrote again to ABL and Portfolio Law.2%0 That letter:

(@)

summarised documentary references to communications between Mr
O’Bryan, Mr Symons, Mr Mark Elliott, Mr Alex Elliott, Mr Zita and Mr Trimbos
about the Third Trimbos Report;

sought production of those communications;

identified (under the heading “Role of Alex Elliott and Elliott Legal”)
numerous references to Alex Elliott’s involvement in the litigation from the

fee slips of Mr O’Bryan and Mr Symons;

noted that, on 26 November 2014 Justice Ferguson ruled that Mr Mark
Elliott could not continue to act for Mr Bolitho in this litigation, and said: “In
light of her Honour’s ruling, could you please provide full details of the
respective roles of Mr Alex Elliott and Elliott Legal in this proceeding after
26 November 2014, particularly having regard to the matters recorded in

the fee slips referred to above. 261

Alex Elliott:

(@)
(b)

agreed that he would have printed off the letter for his father at the time;262

denied any recollection of reading the letter;263

257
258
259

261
262
263

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1863:16-28.
Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1860:1-6.
Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1868:27-31.
[AFP.005.001.0354].

[AFP.005.001.0354], para [13].

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1869:15-20.
Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1869:15-17.
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denied that the letter caused him any concerns about being drawn into the
allegations in the remitter, and denied any discussions with his father about

that matter;264

implausibly claimed that he could not recall there “ever being an issue” as

to his role in the litigation;26°

asserted that “it didn’t cross my mind” to consider the issue raised in the

letter about the ruling in Bolitho No 4 and the role of Elliott Legal; 256

claimed that he relied on his father as to how to deal with the 5 April 2019

letter and that he “didn’t really think about it too much”.267

The Court should reject Alex Elliott’s evidence about the 3 and 5 April 2019 letters,

for the following seven reasons:

(@)

Alex Elliott was assisting his father with the conduct of the remitter at the
time of those letters, and he knew that the focus of the remitter had turned
to allegations of serious misconduct which the Contradictors were

pursuing.268

The gravity of the situation was underscored by the fact that, four days
earlier, the Court had made orders requiring Mark Elliott and the Lawyer
Parties to file affidavits explaining matters that amounted to serious
misconduct,?%° which the Contradictors were pursuing as a basis for
defeating AFP’s claim for funding commission and costs totalling nearly $20

million.

It is not plausible that Alex Elliott could have been so cavalier about the
prospect of becoming embroiled with serious allegations of the kind that
were then being pursued by the Contradictors. Any legal practitioner would

have been deeply troubled about becoming drawn into such a scandal.

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1870:8-20.
Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1870:27-30.
Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1871:4-12.
Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1871:13-18.
Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1903:26-28.
[ORD.500.033.0001], para [3].
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On 4 April 2019, Mark Elliott sent an email to ABL, copied to Alex Elliott,27°
in which he referred to the prospect that the debenture holders would be
“ultimately worse off” if AFP’s special leave application were to succeed.?”!
Accordingly, Mark Elliott was in no doubt that the Contradictors were
asserting impropriety in connection with the settlement negotiations, and he
involved his son in his communications with ABL, Mr O’Bryan, and Mr

Symons about responding to this allegation.

Alex Elliott would have readily understood the allegation of impropriety that
the Contradictors were making in the 3 and 5 April 2019 letters. The
concerns raised by the Contradictors were similar to the concerns he
himself had voiced in his 14 June 2018 emails with his father,2’? in which
he expressed reservations about his father's decision to terminate the
Settlement Deed. Those emails show that Alex Elliott knew that it was
contrary to the interests of the debenture holders for AFP to terminate the
Settlement Deed.?”® He likewise must have understood that the terms of
the Settlement Deed which purported to entitle AFP to terminate were not
in the interests of debenture holders, and the Court should reject his
evidence to the contrary.?’# Alex Elliott also knew that there were provisions
of the Funding Agreement that permitted “the Lawyers” to protect the
interests of the debenture holders in the event of conflicts of interest.?’> He
knew that the Lawyer Parties owed duties to all group members276 and that
they had not sought to activate those clauses during the settlement

negotiations.

Alex Elliott conceded that he “became more interested and more actively
involved in what was happening” with AFP in connection with the litigation
from mid 2018 in connection with the appeal,?’” particularly when he “had
the benefit of, | guess, a counter argument from another party?’® (namely
Mrs Botsman and her son Mr Botsman who acted for her). Yet he asks the

270
271
272
273
274
275

276
277
278

[NOB.500.007.2075_R]; [NOB.500.007.2078].

[NOB.500.007.2075_R].

[AEL.100.058.0001].

Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2034:12-2037:15.
Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2075:14-2078:30.
[AEL.100.030.00017;

Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2048:29-2050:23.
Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2037:20-27.
Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2081:6-21.
Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2081:6-9.
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Court to believe that, having grasped the ethical issues that affected the
Trust Co Settlement when Mrs Botsman raised them in 2018, he reverted
to a state of ignorance when similar issues were raised by the Contradictor
in 2019. That is implausible. It is also inconsistent with his evidence that
he became even more involved with the litigation in the course of the

remitter.27°

(9) Against this background, it was patently false for Alex Elliott to say that he
did not understand that the Contradictors had alleged any impropriety in
relation to the negotiation of the Settlement Deed in April 2019.280 That
allegation was clearly and unmistakeably asserted in the 3 April 2019 letter,
which Alex Elliott received. The Court should find that Mark and Alex Elliott
were in no doubt that grave issues had arisen with respect to their conduct
and the conduct of the Lawyer Parties during the Trust Co Settlement
Period, and these were the subject of the Contradictors’ allegations and

inquiries.

5 April 2019: Mr Symons drafts response to Corrs

109

On 5 April 2019, Mr Symons drafted a letter to be sent by ABL to Corrs in response
to the 3 April 2019 letter, which he sent to Mark Elliott and copied to Mr O’Bryan.281
That letter stated:

“(a)  we are instructed that Mr Alexander Elliott was at relevant times a
law graduate. Mr Alexander Elliott was copied to emails for
education purposes and did not originate any relevant documents.
Mr Alexander Elliott does not hold any documents relevant to
the request made in paragraph 31 of the letter which have not
already been produced;

(b) our client has complied with all existing discovery orders. The
documents which are now sought are subject to claims of privilege
and are not relevant to any matter in dispute. Should the
Contradictor seek orders for discovery, they will be opposed on
the grounds that they are a speculative fishing exercise.”

279

281

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1873:4-7.
Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1863:16-28.
[NOB.500.007.2075_R]; [NOB.500.007.2078].
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10 April 2019: Corrs reiterates request for information and documents

110

On 10 April 2019, Corrs sent a further letter to ABL, reiterating the request for

information about Alex Elliott’s role and for documents held by Alex Elliott.22

12 April 2019: ABL write to Corrs describing Alex Elliott as a “personal assistant” and

conveying AFP’s instructions that there are no further documents

111

112

On 12 April 2019, ABL wrote a letter to Corrs which was substantially based on

the letter that Mr Symons had drafted on 5 April 2019, except, in the space of one

week, Alex Elliott was now described as a “personal assistant”.283

Alex Elliott:

(@)

received at least two drafts of the 12 April 2019 letter, as well as the final

version of the letter once it had been sent by ABL ;28

claimed that he could not recall a discussion about the reference in the letter
to him as a “law graduate”,?® but he confirmed that he recalled the phrase
“‘personal assistant” being used in the letter, and he “thought it was a proper

description”;286

said that he did not give the instructions that he held no documents relevant
to the request for documents held by him,287 and that, since he did not give

those instructions, they must have been given by his father;288

said that he did not speak with his father about whether he held any
documents before the 12 April 2019 letter was sent,2%° and nor did he look
at his own documents to satisfy himself that there was a proper basis for

the statement that he did not hold any documents;2%°

282
283
284

[AFP.005.001.0360].

[AFP.005.001.0374].

See [MSC.010.135.0001], being Alex Elliott’s list of documents in response to a notice to
produce issued by the Contradictors to him during the trial, in respect of which AFP claimed
privilege, and transcript of hearing on 8 December 2020, [TRA.500.019.0001], 1890:18-
1891:10.

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1884:18-22.

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1886:30-1887:23.
Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1887:24-1888:20.
Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1888:24-25.

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1888:26-1889:1.
Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1889:2-5.
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was shown examples of communications to which he was privy that were
within the scope of the request in paragraph 31 of the 3 April 2019 letter
and/or within the scope of existing discovery orders, which had not been
produced by AFP at the time of the 12 April 2019 letter,2%' and agreed that
those emails would have been readily identifiable on his computer at the
time of the 12 April 2019 letter;

did not accept that there was any need for him to apply his own independent
mind to issues of discovery,?°2 notwithstanding that the focus of the remitter
had turned to allegations of misconduct,?®3 and inquiries were being made
as to his role (see the 3 and 5 April 2019 letters).

16 April 2019 — 14 May 2019: Particulars of disentitling conduct

113

114

115

On 16 April 2019, the Contradictors filed detailed particulars of the allegations of

disentitling conduct.

On 30 April 2019, ABL wrote to Corrs seeking further and better particulars of the

allegations of disentitling conduct.?%*

On 14 May 2019, Corrs wrote to ABL providing further and better particulars of the
allegations of disentitling conduct.2°® That letter stated that, in relation to a number

of matters, further particulars would be provided following further discovery.

24 May 2019: ABL'’s letter advising that AFP would resist any further discovery

116

On 24 May 2019, ABL wrote to Corrs stating:

“Presently, the Contradictors' allegations are incomplete and subject to
further discovery. Our client will resist any further discovery in relation
to allegations of fraud and breach of trust, which are incomplete and
improperly based, and should never have been made by the
Contradictors. 2%

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1892:16-1894:24, 1898:26-

1902:21 and [SYM.001.001.0894], [SYM.001.002.1536], [ABL.001.0601.00003].

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1903:29-31.
Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1903:26-28.
[MSC.010.120.0001].

[MSC.010.119.0001].

[AFP.005.001.0568], para [13].
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Mark Elliott was concerned about the Contradictors’ quest for documents

117

In relation to the position as at April/May 2019, the Court should find as follows:

(@)

Mark Elliott was concerned about the Contradictors’ enquiries about the role
of Alex Elliott in the litigation. He wanted to deflect the Contradictors’
attention on his son, and minimise his role. For that reason he altered the
description of Alex Elliott’s role in the draft letter prepared by Mr Symons on

5 April 2019 from “law graduate”to “personal assistant”.

Alex Elliott must have had some anxiety about becoming embroiled in the
scandal. Indeed, in the witness box he said that he had “an incredibly
traumatic year™®” which he attributed in part to “Mr Trimbos and his death

and everything else that was going on with my joinder”.?%®

Mark Elliott was concerned in April and May 2019 about the Contradictors’

quest for documents.

The further discovery that the Contradictors were seeking was the subject
of discussion between Mark Elliott and ABL, who would have been
concerned to understand what documents AFP held that might affect its

interests in the litigation.

Mark Elliott was determined that the Contradictors should not obtain further
documents to substantiate their allegations (hence his instructions to ABL,
reflected in the letters of 12 April 2019 and 24 May 2019 that AFP would

resist providing any further discovery).

In April and May 2019, the Contradictors’ quest for documents principally
related to the Trust Co Settlement, the Third Trimbos Report, and the
Settlement Approval Application (ie, the period from 1 November 2017 to
30 January 2018). The Contradictors had not expressly sought
documents in connection with Botsman Appeal.

297
298

Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1697:9-13.
Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1968:8-11.
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May — November 2019: Strike out applications and joinder of Lawyer Parties

118 In May 2019, the Lawyer Parties filed applications to strike out the allegation of

disentitling conduct and the particulars thereto.
119 In September 2019, the Court dismissed the Lawyer Parties’ applications.
120 In October 2019, the Contradictors filed a further Revised List of Issues.
121  In November 2019, the Lawyer Parties were joined as parties to the proceeding.

20 December 2019: Discovery order

122 On 20 December 2019, the Court made orders requiring AFP and the Lawyer

Parties to discover documents in various categories,?% including:

(a) documents in the Trust Co Settlement Period (from November 2017 to
January 2018) relating to the Trust Co Settlement, the costs and
disbursements to be recovered from the settlement, and the Third Trimbos
Report, which the Contradictors had been seeking in correspondence since
April 2019; and

(b) documents in the period from 20 March 2018 to 1 November 2018 relating
to the Botsman Appeal.

123 The discovery order extended to communications between the “Relevant
Individuals”, defined to include Mark Elliott and Alex Elliott.

Early February 2020: AFP’s discovery and the “searches” of Alex Elliott’'s computer

124  From about 16 or 17 January 2020 until about 1 or 2 February 2020, Mark Elliott

was overseas on holiday.30

299 [ORD.500.013.0001].
300 Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1836:1-5; 1837:17-21.



125

126

58

In or around early February 2020, Mark Elliott informed ABL that AFP had limited

documents to discover because he had deleted most of his relevant emails.3°! In

the context of that revelation:

(@)

(c)

Mark Elliott informed ABL that he had a “long standing and invariable
practice (which he observed at all relevant times during this proceeding)” of

routinely deleting most of his emails.392

Alex Elliott said that was the first time he had ever heard about his father’s
alleged “long standing” practice of routinely deleting most of his emails.303
That was despite the fact that Alex Elliott had worked in his father’s office
continuously since February/March 2016 and had been a director of Elliott
Legal from 16 May 2016 until 5 June 2017.

In response to that revelation, ABL requested Mark and/or Alex Elliott to

discover documents held by Alex Elliott.304

Alex Elliott gave two different versions of what thereafter occurred:

(@)

In the affidavit that he proffered at the conclusion of his evidence in chief,305
Alex Elliott asserted that: “Prior to my father’s death on 13 February 2020,
my father told me that he undertook all of the searches in response to
discovery orders, including undertaking any searches of my computer.
None of those searches were done in my presence” (Affidavit Version of
Events).3% The Affidavit Version of Events involved Mark Elliott informing
Alex Elliott after-the-event that searches had been undertaken of Alex

Elliott’s computer.

Under cross-examination, Alex Elliott said that the conversation with his
father occurred “some time in early February”.3” He was evasive as to
the specific details of the conversation. When asked whether the

conversation occurred at the Elliott Legal office, he answered: “It may have

301
302

303

304
305

306
307

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1834:18-22, 1925:16-26.
See transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1834:18-22, 1925:16-26;
[MSC.010.016.0001] (ABL’s 11 February 2020 letter).

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1906:13-31;

transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1939:14-1940:1.

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1834:18-22 and 1925:16-26.
Transcript of hearing on 3 December 2020 [TRA.500.018.0001], 1778:12-1779:13, 1882:9-
1826:29.

Alex Elliott’'s 3 December 2020 affidavit [LAY.080.001.0001], para [2].

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1831:27-1832:25.
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been... | can’t remember exactly where it was™% Yet a short time later in
his evidence, he elaborated that the context was that his father “took the
driver’s seat”in his office to undertake the searches, “because I've only got
one seat in my office”. Thus, under cross-examination, Alex Elliott gave a
different version of events, in which Mark Elliott asked Alex Elliott to move
away from Alex Elliott’'s own computer while he sat down at that computer

to do the searches (Cross-Examination Version of Events).309

The evidence that Alex Elliott gave in cross-examination revealed that Mark Elliott

had ample opportunity in February 2020 and prior to that time to delete

emails from Alex Elliott’s email account and/or computer. Alex Elliott said:

(@)

He did not regard his computer at Elliott Legal’s office as his “personal”
computer,3'9 although he agreed that it was in his office,3'" that he used it
to send both work emails and personal emails,3'? and that it was “mostly”

used exclusively by him.313

“We all had our pass codes on pieces of paper just at the base of our

screen”314
His father could have deleted emails from his email account.3'5

His father was “across all the passwords” which were all written down in

a list, and his father could access his email account.316

His father had Alex Elliott’s email account on his own computer for a

period of time.317

Alex Elliott claimed that:

(@)

He had no idea what searches his father had undertaken.318

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1834:15-17.
Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1832:14-15; 1849:16-27.
Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1846:12-28.
Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1846:31.
Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1846:18-21.
Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1846:19-30.
Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1835:24-31.
Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2123:27-30.
Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2123:31-2124:4.
Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2124:6-9.
Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1968:12-13.
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(b)

60

“I thought that because my father was an experienced lawyer, and was
being assisted by ABL, that the search of my computer and email

account was comprehensive and done correctly.”®'°

The Court should reject Alex Elliott’'s evidence that he believed his father had

approached discovery comprehensively and correctly, for the following reasons.

(@)

The narrative that Alex Elliott sought to promote in his evidence was
one of blind faith in his father’s integrity, and complete ignorance of any
possibility of impropriety by his father.320 That narrative was fundamental
to Alex Elliott’s evidence that he believed that his father's search of his

computer and email account was comprehensive and done correctly.

That narrative is not plausible. By the time AFP provided discovery in
February 2020, the Contradictors had made very serious allegations of

impropriety amounting to criminal wrongdoing against Mark Elliott.

Even accepting Alex Elliott's evidence that he ‘“idolised” his father,3?! it is
not plausible that Alex Elliott could have blindly trusted in his father to
undertake “comprehensive” and “correct” searches of Alex Elliott’'s own
personal computer for discovery purposes when his father had such a

significant personal stake in the litigation.

That was particularly so in the highly suspicious circumstances of Mark
Elliott’s revelation a short time before his death that he had destroyed most
of his relevant emails in accordance with an alleged “long standing
and invariable practice” which Alex Elliott had never heard of before,

despite working continuously in his father’s legal office since early 2016.

The fact that Alex Elliott gave two different versions of events in relation
to his father's searches of his computer reveals that he felt he had
something to hide in relation to the searches his father had undertaken of

his computer.

Alex Elliott was not in the ordinary position of a junior solicitor vis a vis
managing partner. He was Mark Elliott's son, and he was at various

[LAY.080.001.0001], para [2].
Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1669:14-1670:23
Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1668:5-9
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relevant times a co-director with his father of Elliott Legal. Mark Elliott had
not sought to limit Alex Elliott’s exposure to Mark Elliott’s dubious business
practices. To the contrary, he had drawn Alex Elliott into those practices.32?
The more probable scenario is that Mark Elliott joked with his son about
deleting his emails, in the same way that he joked with Mr O’Bryan about

inflating his fees32% and falsely stamping his invoices as “PAID”.324

Mark Elliott could not conceal from his son that he planned to destroy (or
had destroyed) emails exchanged between the two of them in connection
with the Banksia matter. It would have been obvious to Alex Elliott that their
private emails were missing from the discovery and from his own computer.
Accordingly, it was not logical for Mark Elliott to exclude Alex Elliott from his
plan. The more logical and probable course was for Mark Elliott to inform
his son of what he had done or planned to do, to ensure that he was “on
board” and did not (for example) make any statements to ABL that might
invite scrutiny about the deletion of the emails. The Court should find that
Alex Elliott acquiesced in his father’s destruction of documents when he sat
back and allowed his father to take control of his computer in February
2020, in circumstances where Alex Elliott was evasive about that event and
provided this Court with two different accounts of what had occurred, neither

of which was credible.

In the end, the Court should find that the description that Alex Elliott gave
of his father — “don’t give anyone anything unless they, you know, claw it
from you” — is an apt descriptor of the litigation practices of Mark Elliott

which Alex Elliott learned at the seat of his father.

ABL’s 11 February 2020 letter about discovery and events that follows

130

On 11 February 2020, ABL wrote to Corrs on behalf of AFP providing discovery in

response to the 20 December 2019 discovery orders and setting out their

instructions with respect to Mark Elliott’'s alleged practice of routinely deleting

documents.325

322

324
325

[ABL.001.0601.00003]; [AEL.100.013.0001]; Transcript of hearing on 9 December 2020
[TRA.500.020.0001], 2011:6-2023:31; Transcript of hearing on 11 December 2020
[TRA.500.022.0001], 2186:8-30.

[NOB.500.001.7495].

[SYM.008.001.00171].

[MSC.010.016.0001].
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The following matters relating to the letter are noteworthy:

(@)

On 10 February 2020, Alex Elliott, together with his father, attended a
meeting with ABL at their offices and separately spoke to ABL on the
telephone.3?® He claimed that he could not recall any discussion at that
meeting with respect to AFP’s instructions concerning discovery and the
destruction of documents,3?” but there must have been such a discussion,
given the letter that ABL sent out the following day, on 11 February 2020.
Alex Elliott’s evidence that the meeting related to issues of privilege and did
not relate to the letter about the destruction policy lacks credibility,328 not
least because he claimed to have no recollection of other more recent

events in the course of this remitter.32°

The document ID of that letter allocated by ABL’s internal document
management system is “ABL/7702991v5”, suggesting that the letter
underwent five iterations before it was finalised. The Court should find
that it was the subject of much discussion between ABL and AFP. Given
the close working relationship between Mark and Alex Elliott, and Alex
Elliott’s involvement with the remitter, and given the contents of the letter,

the Court should find that Alex Elliott was involved in those discussions.

Under cross-examination in the morning of 8 December 2020, Alex Elliott
initially denied that he saw a copy of the 11 February 2020 letter before it
was sent.33° During the luncheon adjournment, his solicitors were served
with a notice to produce requiring him to produce all versions and iterations
of the 11 February 2020 letter and all emails attaching the letter and any
prior drafts of it.33' When court resumed after the luncheon adjournment,
Alex Elliott’s senior counsel drew attention to the notice to produce, and
sought to object to it.332 Thereafter, in cross-examination, but before the

notice was called upon, Alex Elliott gave different evidence: he said that his

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1844:10-1845:4
[ABL.901.0001.00002] at p3.

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1844:16-1845:4.
Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1844:26-1845:4.
Eg, transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1970:7-1971:29
Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1844:6-9.
Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1897:25-1898:1.
Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1897:25-1898:1.
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father had “sent a draft | think to ABL that they'd used or assisted with this

letter” and “I saw an ABL draft”.333

On 12 February 2020, Corrs wrote to ABL, seeking an affidavit from Mark Elliott
to verify AFP’s discovery and his alleged practice of routinely deleting

documents.334
On 13 February 2020, Mark Elliott died.
Alex Elliott:

(a) agreed that, following his father’s death, he was the only person left with

any knowledge of the day-to-day running of the Banksia litigation;33%

(b) said that he at no stage revisited the discovery that had been provided or
undertook any searches to ensure that all relevant documents on his own

computer had been discovered.336

5 March 2020: Alex Elliott meets with John White in relation to Webster v Murray Goulburn,

and produces more than 11,000 emails and documents

135

136

On about 5 March 2020, less than a month after ABL's 11 February 2020 letter,
Alex Elliott met with John White, the expert costs consultant appointed by the
Federal Court to assess Elliott Legal’s claim for costs on the Webster v Murray
Goulburn matter,337 and provided him with emails relating to that matter from his

computer and from his father’'s computer.338

Alex Elliott did not tell Mr White about his father’s alleged invariable practice of
deleting emails.339 It would have been highly relevant for Mr White to know about
any such practice, which could explain any gaps in the evidence supporting Elliott

Legal’s claim for costs.

333
334
335
336

338
339

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1921:2-7.
[MSC.010.131.0001] [MSC.010.132.0001].

Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1957:24-27.

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1900:2-18; 1926:2-1927:26.
Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1940:23-1942:13.
Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1946:15-1948:4

Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1940:23-1941:4, 1942:16-
1843:2, 1945:15-19.
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The volume of documents that Alex Elliott provided to Mr White (more than 11,000
documents)3# is inconsistent with Mark Elliott's alleged practice of routinely
deleting most of his emails, and stands in sharp contrast to the 197 documents
that AFP discovered in February 2020 in this remitter.34'

Alex Elliott confirmed in his evidence that the file in relation to the Murray Goulburn
matter appeared to be “quite a complete file” and he could see no evidence that

documents had been deleted.342

When Alex Elliott was asked how he could explain the discrepancy between the
volume of documents he was able to provide in the Murray Goulburn matter and
the small number of documents AFP was able to provide in February 2020 in the
Banksia matter, Alex Elliott said: “/ can’t explain it.”*** The Court should find that
it was clear from his demeanour in the witness box that he did not believe that there
was a practice of the kind described in the 11 February 2020 letter, and that he
knew that his father’s deliberate destruction of documents was confined to the
Banksia matter and was brought about by the ongoing requests of the

Contradictors.

It was telling that the alleged practice was disclosed two days prior to Mark Elliott’s
death, and approximately one week after the incident in which Mark Elliott sat at
Alex Elliott’'s computer. If Mark Elliott had not already deleted relevant emails from
Alex Elliott's computer in April/May 2019, the Court should find that was the

occasion on which he undertook and/or completed that process.

6-25 March 2020: Forensic search of Mark Elliott’'s devices

141

On 6 and 25 March 2020, the Court made orders requiring ABL to secure all
computer devices used by Mark Elliott, and for the hard drives to be forensically
examined for the purposes of discovery.?#* Those orders were limited to Mark

Elliott’'s email accounts.

340

341

342

344

[CCW.018.004.0065], ltem 3;

Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1948:6-24.
[CCW.013.001.0001] at 0027;

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1919:26-1920:14.
Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1943:17-1944:16.
Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1948:30-1949:5.
[ORD.500.015.0001], [ORD.500.017.0001].
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20 — 24 April 2020: Correspondence and orders about discovery

142

143

144

145
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On 20 April 2020, the Court made orders requiring AFP to discover relevant

documents on Mark Elliott’s devices.34°

On 21 April 2020, Corrs wrote to ABL,346 stating:

‘[W]e note that, from the Contradictor’s review of documents recently
discovered by the parties, it appears that Alex Elliott was copied to most
emails that were sent between AFPL and the Lawyer Parties. You have
aavised that Alex Elliott acted as an assistant to Mark Elliott in his capacity
as director of AFPL. Would you please confirm that, in complying with
its discovery obligations in this proceeding, AFPL has secured all of
the documents and communications of Alex Elliott (and has not limited
itself to the documents and communications of Mark Elliott).”

On 22 April 2020, ABL responded,3*’ stating that:

“Mr Elliott, on behalf of our client, arranged for Mr Alex Elliott’s emails to
be reviewed for the purposes of discovery. Further, we advise that our
client has arranged for Mr Alex Elliott's emails to be searched for the
‘Banksia expenses’ spreadsheets sought by the contradictor.”

In relation to this letter, Alex Elliott said in his affidavit:348

“As far as | was aware, AFPL and ABL had arranged for all of my emails to
be searched and that any of my emails that were discoverable had been
discovered through that process.”

On 24 April 2020, the Court made orders requiring AFP to discover:

(@)

all versions of Mark Elliott's “Banksia expenses” spreadsheet, and all
communications about the spreadsheet or the costs / expenses /
disbursements recorded therein created in the period of 1 November 2017
to 4 January 2018;

all communications between any two or more of Mark Elliott, Norman
O’Bryan, Michael Symons, Alex Elliott and Max Elliott about the “Banksia
expenses” spreadsheet, and all communications about the spreadsheet or
the costs/expenses/disbursements recorded therein made in the period of
1 November 2017 to 4 January 2018;

[ORD.500.019.0001].
[MSC.010.010.0001].
[MSC.010.011.0001] at page 3, para [21].
[LAY.080.001.0001], para [11].
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the email from Mark Elliott to Norman O’Bryan and Michael Symons copied
to Alex Elliott dated 21 November 2017 (being an email sent at 4.07pm that
day) re “Banksia costs”, with its attachments (4.07pm Banksia Expenses

Email).

Under cross-examination, Alex Elliott gave the following evidence:

(@)

He claimed that he did not know on 21 and 22 April 2020 that the
Contradictors had sought confirmation from ABL that, in complying with its
discovery obligations, AFP had secured all of the documents and

communications of Alex Elliott.34°

He claimed that he could not recall ABL drawing that request to his

attention.3%0

He agreed that it was ABL’s usual practice to copy him into drafts of letters
and the final versions of letters that were sent on the matter,3%' but he would

only reluctantly concede that he “may have read” the letters.352

Somewhat inconsistently, he claimed that “there are some facts out of that
letter that | remember”, being the statement in the letter that Forensic IT had
extracted 30,000 documents from Mark Elliott's devices.3%® On that basis,
he claimed that he did not do a wholesale review of what was on his
computer because ‘I just recall thinking at the time that Forensic IT had
recovered 30 or 40,000 documents and all the other lawyer parties were
subject to the same discovery and | expected that everything would be, |

guess, captured.”3%

He confirmed that he knew that Forensic IT’s searches were confined to his

father’'s computers and accounts.3%

Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1961:14-1962:2.
Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1962:3-4.
Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1962:10-12.
Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1963:3-9.
Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1960:20-25.
Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1965:14-24.
Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1965:28-1966:5.
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He claimed that, at the time in late April 2020, he did not realise that
Forensic IT could not recover any documents that had been permanently
deleted by Mark Elliott.3%6

He said that the 21 and 22 April 2020 letters and 24 April 2020 discovery
order did not prompt him to go back and check his computer himself to see

whether his father’s searches had been comprehensive.3%”

He agreed that, at that time, he was the only person in the office of AFP and

Elliott Legal with knowledge about what was on his computer.358

He agreed that any email communications between himself and his father
which were on his computer but not his father's computer would have been

relevant and discoverable.3%9

He said that, in relation to the 24 April 2020 discovery order, ABL asked him
to conduct specific searches for documents such as the Banksia expenses
spreadsheet and other financial information,369 and he conducted those

searches in around late April/early May 2020.36"

He said that, from those searches, he located the email from Max Elliott to
Mark Elliott and Alex Elliott dated 21 November 2017 at 4.05pm attaching
the Banksia Expenses Spreadsheet (4.05pm Banksia Expenses

Email).362

He said he found the 4.05pm Banksia Expenses Email on “a work computer
we had at home”.383 He said that he, his brother Max and his father used

that computer interchangeably.364

356
357
358
359
360
361
362

363
364

Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1966:6-8.
Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1962:21-23.
Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1963:24-27.
Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1966:10-13.
[LAY.080.001.0001], para [13].

Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1964:14-16.
[AFP.007.001.0002]; Transcript of hearing on 11 December 2020 [TRA.500.022.0001],
2121:8-18

Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2121:8-18.
Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2122:3-5.
Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2122:9-10.
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He agreed that he knew that neither he nor AFP was able to produce the
4.07pm Banksia Expenses Email®%° - ie, because it had been deleted from

all email accounts and devices.

He agreed that the 4.07pm Banksia Expenses Email should have been on

his computer, because he was copied to the email.366

He confirmed that he never provided his computer to ABL for them to

undertake their own searches of his emails.367

He implausibly contended that he formed the view that all of his emails had
been discovered because of ABL “putting, | guess, their — | don’t know, their
services over it, over the documents and deciding what’s relevant and

what’s not relevant”.368

The Court should find that:

(@)

The 4.07pm Banksia Expenses Email was deleted by everyone who was
privy to it because it was a damaging document which revealed the process

by which the fees had been quantified.

Mark Elliott deleted virtually all the emails between himself and Alex Elliott
from his own computer and from Alex Elliott's computer. If the 4.05pm
Banksia Expenses Email remained in Alex Elliott’s email account, it would

have been destroyed by his father in or before early February 2020.

Alex Elliott found the 4.05pm Banksia Expenses Email on the work

computer that was located at home.

The only rational inference is that the email was found on the computer
largely used by Max Elliott and on Max Elliott’s email account. That
document had not been destroyed by Mark Elliott, because the
Contradictors had never sought documents held by Max Elliott, and
therefore Mark Elliott had not examined that account or the home computer.

365
366

368

Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2121:19-21.
Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2121:22-23.
Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1857:23-1858:3.
Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1858:4-15.
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The Court should reject Alex Elliott's evidence that he thought all relevant

documents were recovered by Forensic IT or had been discovered by the Lawyer

Parties, because:

(@)

It is more likely than not that ABL would have informed Alex Elliott about the
results of the process undertaken by Forensic IT, given the timing of the
Court’s orders in that regard, and Alex Elliott’s interest and ongoing role in

the litigation following his father’s death.

If Forensic IT had been able to recover deleted documents from Mark
Elliott’s devices, it would have been unnecessary for Alex Elliott to search
for such documents. Why would Alex Elliott need to search through multiple
computers to find communications with his father relating to the Banksia
Expenses Spreadsheet if those communications had been recovered from

his father’s email account?

Alex Elliott knew that neither he nor AFP could locate the 4.07pm Banksia
Expenses Email. Again, this showed that Forensic IT had been unable to

restore deleted emails from his father’s devices.

The fact that Forensic IT had identified more than 30,000 documents on
Mark Elliott’s devices did not support the thesis that they had recovered
deleted items. Rather, it supported a thesis that Mark Elliott had only
destroyed documents on the Banksia matter, which Corrs expressly noted
in the 21 April 2020 letter.36°

Alex Elliott already knew that Mark Elliott’s devices contained thousands of
documents relating to other matters, because he had produced more than
11,000 documents to Mr White in connection with the Murray Goulbourn
matter a month earlier. He saw no evidence that Mark Elliott had deleted

emails in relation to that matter.

Alex Elliott knew that private emails exchanged only between himself and

his father would not be discovered by the Lawyer Parties.

Alex Elliott is a practising solicitor. He therefore had a heightened

understanding of the rules in relation to discovery. The Contradictors were

369

[MSC.010.010.0001].
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pressing the issue of discovery of Alex Elliott’s emails. No legal practitioner
in Alex Elliott’s position would think it sufficient to rely upon an unverified
belief in the adequacy of his father's searches undertaken a short time
before his death in a case primarily concerned with his father’s serious
misconduct, particularly in circumstances where Alex Elliott had only
recently examined his father’'s computer to produce documents on the
Webster v Murray Goulburn matter, and had seen no evidence that his
father had deleted emails relating to that matter, and had therefore seen no

evidence of a longstanding destruction policy.

The weak explanations Alex Elliott gave as to why he did not revisit the documents

on his computer are consistent with an approach of seeking to maintain plausible
deniability. The Court should find that:

(@)

By February 2020, the Lawyer Parties had discovered documents providing
compelling evidence of the very serious misconduct alleged by the
Contradictors,3’° being documents which AFP had not discovered and
which Mark Elliott had evidently destroyed.3""

There was no basis for Alex Elliott to believe that his father’s searches of
his computer were properly done, and he did not in fact hold such a belief

as he asserted in his evidence.

He did not revisit the documents on his computer, because he knew or
believed that Mark Elliott had deleted the documents the
Contradictors had been seeking from April 2019 onwards, for which

orders for discovery were eventually made.

He was wilfully blind to the previous discovery orders and the documents

on his computer, because he hoped he could fly under the radar and:

(i) avoid having to disclose to ABL what he knew about the deletion of

emails from his own computer and email account; and

370

371

Many of these documents were summarised in the Contradictors’ submissions dated

27 March 2020 filed in connection with a privilege dispute with AFP and Mr O’Bryan: see Mr
Zita’s April 2020 Affidavit [CCW.036.001.0001], para [172] —[173].

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1910:25 — 1914:31 (referring
to particular examples: [SYM.001.001.6715], [NOB.500.001.7516], [NOB.500.001.7504],
[NOB.500.001.7495], [NOB.500.001.7493]).
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(i) avoid having to discover any relevant emails that might remain on
his computer, which might draw greater attention to him and his role

in connection with the matters in issue in the remitter.

30 June 2020: Further discovery orders

151

152

On 30 June 2020, the Court made orders requiring AFP to discover documents in

specified categories.3"2

Alex Elliott said that “In complying with the Order of 30 June 2020, | conducted
specific searches at the request of ABL”.373 He said he did not revisit his emails or

the previous discover orders at that time.374

20 August 2020: Joinder of Alex Elliott

153

On 20 August 2020, Alex Elliott was joined to the proceeding.37>

September — October 2020: Discovery orders against Alex Elliott and the approach Alex

Elliott thereafter took to providing discovery

154

155

On 8 September 2020, Corrs wrote to the parties proposing orders, including

orders for discovery to be provided by Alex Elliott.376

On 9 September 2020, there was a directions hearing in the matter. Counsel who
was then acting for Alex Elliott resisted the discovery order, including on the

following basis:%7”

‘W]hen one writes to an instructing solicitor and says make discovery to
the extent it has not already been discovered, that involves the following.
First, one has to get all the documents from their client and then they
must cross-reference it to what's been discovered. That is the only way
one could check independently. That is the only way one could check
independently.

If what Mr Jopling is asking for is for my instructor to pick up the phone and
call Mr Horgan's instructor and say, 'Did you make discovery,’ well, yes,
that's not a particularly difficult task... But the task involved is to get all
the documents from our client, identify what is discoverable and then
cross-check it against what has been discovered to see what has and

[ORD.500.030.0001].

[LAY.080.001.0001], para [15].

Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1966:27-1967:2.
[ORD.500.040.0001].

[MSC.010.026.0001].

Transcript of hearing on 9 September 2020 [TRA.510.008.0001], 18:1-20.
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has not been discovered. That's the process, your Honour, and it will
take time.”

Alex Elliott gave inconsistent accounts of his knowledge of the submission made
to the Court on his behalf on 9 September 2020:

(@)

He initially said he could not recall being told about the discussion that had
taken place in Court,3”® and could not recall giving instructions to his

solicitors or counsel about the work involved in providing discovery.379

He then conceded he “may have” told his solicitor that it was going to take

a lot of time to do the work.380

Later, when pressed about whether he had been told the substance of what
his counsel submitted to the Court on 9 September 2020, he conceded

“I recall — | do recall | guess the concept of it, yes. 81

On 16 September 2020, the Court ordered Alex Elliott to discover documents in

the following categories, to the extent not already discovered:382

(@)

All documents within the scope of the Court's discovery orders dated
1 February 2019, 1 March 2019, 20 December 2019, 24 April 2020 and 30
June 2020 (Category 1(a) Documents).

All documents which record or evidence communications between Mark
Elliott and Alex Elliott, and which directly relate to Alex Elliott's role and
responsibilities in connection with the conduct of the Bolitho Proceeding,
from 1 March 2016 to 20 August 2020.

All documents which record or evidence communications between Alex
Elliott and any other person about the terms on which Mr O'Bryan, Mr
Symons and/or Portfolio Law were retained by AFP, either generally, or

specifically in the Bolitho Proceeding, from 1 March 2016 to 30 June 2019.

Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1971:4-10.
Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1971:11-20.
Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1971:21-22.
Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1975:11-15.
[ORD.500.045.0001].
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All documents which record or evidence communications between Alex
Elliott and any other person in relation to the "Banksia Expenses"
spreadsheet, from 1 November 2017 to 27 July 2020.

All documents which record or evidence communications between Alex
Elliott and Peter Trimbos in relation to any or all of the First to Fifth Trimbos
Reports, from 1 June 2016 to 30 June 2020.

All documents which record or evidence communications between Alex
Elliott and any other person about the payment of fees to Mr O'Bryan, Mr
Symons and/or Portfolio Law, and/or the terms of any such payment and/or
the reason/s for making any such payment, from 1 June 2018 to 1 February
2019, including:

(i) all communications relating to the cheques that Alex Elliott was
asked to prepare by Mark Elliott in the email dated 11 June 2018
[ABL.001.0601.00003] (Cheques) in respect of the fees of Mr

Symons and Portfolio Law (Fees) (or either one of those Cheques);

(i) all communications relating to Mr Symons and/or Portfolio Law

presenting their Cheques in January 2019; and

(iii) all communications relating to any arrangement or understanding in

respect of the payment of the Fees.

All documents which record or evidence communications between Alex
Elliott and any other person about the response to be provided to the
questions asked by Corrs on behalf of the Contradictor in February and
March 2019 relating to the fees and fee arrangements in place with Mr
O'Bryan, Mr Symons and/or Portfolio Law, from 1 February 2019 to 10 April
2019.

All documents which record or evidence communications between Alex
Elliott and any other person about the deletion or destruction of emails or
other documents by Mark Elliott/AFP in the course of the remitter, from 1
February 2019 to 20 August 2020.

All documents which record or evidence communications between Alex

Elliott and any officer or agent of AFP (including its legal representatives) in
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relation to the admissions to be made by AFP in response to allegations
made in the various iterations of the Contradictors’ RLOI filed in the
proceeding, from 1 June 2020 to 14 July 2020.

() All documents which record or evidence communications between Alex
Elliott and any officer or agent of AFP in relation to the trial of this
proceeding, from 27 July 2020 to 20 August 2020.

(k) All documents evidencing or recording Alex Elliott’s direct or indirect

financial interest in AFP and its shareholders and/or in Elliott Legal.

On or about 1 October 2020, Alex Elliott produced 146 documents to ABL in
response to the 16 September 2020 Orders.383

On 7 October 2020 at 9.32pm, after failing to respond to requests from the
solicitors for the Contradictors from 2 October 2020,38* the solicitors for Alex Elliott
raised, for the first time, an objection to giving discovery, including production of
the Elliott List.38°

That objection carried the obvious prospect that the Contradictors might never
learn precisely what Alex Elliott had or had not discovered, or might only learn what
had discovered late in the trial, when there was less opportunity for further
interlocutory applications to be made about discovery (which is in fact what

occurred).
Alex Elliott said that he approached the 16 September 2020 Orders as follows:326

“(a) In relation to order (a), | considered that discovery already made in
the proceeding, including searches of my accounts, together with the
discovery made by the other Lawyer Parties, meant that there would
not be any further documents to be found in this category, and so ‘to
the extent that it had not already been discovered’ qualified this category
entirely. I did not search in this category.

(c) In relation to order (c), | relied on the same analysis as with order (a).

(d) In relation to order (d), | relied on the same analysis as with order (a).

383

385

386

[MSC.010.032.0001]; [MSC.010.045.0001].

[MSC.010.030.0001], [MSC.010.035.0001]; [MSC.010.034.0001].

Bolitho v Banksia Securities Ltd (No 14) [2020] VSC 703, [86.f] and [MSC.010.046.0001],
[CRT.500.004.0001].

[LAY.080.001.0001], para [18].
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(e) In relation to order (e), | relied on the same analysis as with order (a).
(f) In relation to order (f), | relied on the same analysis as with order (a).

(g9) In relation to order (g), | relied on the same analysis as with order (a).”

When he was pressed about his approach to discovery in cross-examination, Alex

Elliott said: “I thought | had a reasonable expectation that they'd been produced

and that's what | ran with at the time”.38

Alex Elliott further claimed that his approach to discovery was somehow affected

by the fact that he was “greatly saddened” by the death of Mr Trimbos, “particularly

given that Mr Trimbos had been added as a party at the same time as me”.

» 388

The Court should find that:

(@)

Alex Elliott could not have, and did not, honestly believe that “dad had
undertaken proper searches for the previous period”,38° given what he knew
about the destruction of documents, his father’s personality, and the volume
of documents he was later to make available to Mr White in the Murray

Goulburn matter.

Alex Elliott therefore could not on that basis have believed that “discovery
already made in the proceeding, including searches of my accounts,
together with the discovery made by the other Lawyer Parties, meant

that there would not be any further documents to be found”.3%°

Rather, Alex Elliott believed that his father had deleted most of the relevant
internal emails exchanged between them, which the Contradictors had

been seeking.

In circumstances where Alex Elliott knew or believed that there had been
impropriety with respect to discovery, he should have:

(i) undertaken very thorough searches of his own computer;

388
389
390

Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1973:4-8.
[LAY.080.001.0001], para [17].

Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1967:25-1968:11.
[LAY.080.001.0001], para [18.a]
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(i) disclosed or identified those documents which were no longer in his
possession and his belief as to when he parted with those

documents, and what became of them.

Alex Elliott’'s excuse for his inadequate discovery was disingenuous, and
the Court should reject it. The death of Mr Trimbos was totally irrelevant to

his approach to discovery.

Alex Elliott’s own legal advisers had told him around 9 September 2020 that
he needed to undertake a wholesale review of what was on his computer
for the purposes of providing discovery. His failure to do so did not reflect
an honest mistake, but rather a deliberate stance of wilful blindness and of
seeking to maintain plausible deniability. He “ran with” what he thought was
a defensible story, but which was indefensible in circumstances where he
knew that his father had deliberately destroyed the documents on his

computer in either April/May 2019 or early February 2020.

Alex Elliott’s approach to discovery amounted to a serious breach of his

duties as a litigant and as an officer of the Court.

To this day, Alex Elliott has not searched for the Category 1(a)
Documents®®! or explained his failure to search those documents, and has

not disclosed the matters required to be addressed by rule 29.04(1)(c).

8 October 2020: Subpoena to Elliott Legal

165 On 8 October 2020, after Alex Elliott adopted the stance of refusing to provide his

discovery list, the Contradictors served a subpoena on Elliott Legal seeking the

same documents as those specified in the discovery order.3%?

166  There were lengthy delays in complying with that subpoena.3%3

167 On 21 October 2020, Garland Hawthorn Brahe (who acted for both Alex Elliott and

Elliott Legal) wrote to Corrs, seeking to clarify the scope of the subpoena and

stating:3%4

391 Alex Elliott’s 3 December 2020 affidavit [LAY.080.001.0001], para [18.a] and [20].
392 [ORD.500.046.0001].

393 See Transcript of directions hearing on 19 October 2020 [TRA.510.013.0001], 2-6.
394 [MSC.080.003.0001].
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‘ELPL's response to the subpoena to date has been predicated on its
natural reading of the subpoena, including communicating with Mr
Brendan McCreesh, the IT expert previously retained in the
proceeding, and with Arnold Bloch Leibler regarding efficient methods
of access to and review of responsive documents.”

The fact that Alex Elliott’s solicitors conferred with ABL and Forensic IT in October
2020 about discovery and the extraction of emails from Alex Elliott's devices
underscores the improbability that Alex Elliott had any misconception about what

Forensic IT had been able to recover from Mark Elliott’s devices.

30 October 2020 — 2 November 2020: Opening of case against Alex Elliott

169

On 30 October 2020 and 2 November 2020, the Contradictors opened their case
against Alex Elliott.

24-25 November 2020: Late discovery of documents

170

171

On 24 November 2020 (the night before the trial was to resume) and
25 November 2020, Alex Elliott discovered and produced a number of highly
significant documents, being internal emails between himself and his father in 2018
in the context of the Botsman Appeal.3®> These documents had not previously

been discovered by any party.

On 3 December 2020, Alex Elliott proffered his affidavit to the Court which

purported to explain his approach to discovery.3%

Implications of deliberate destruction of documents

172

In Allen v Tobias,?¥" the High Court adopted the exposition in The Ophelia3% of the

maxim omnia praesumuntur contra spoliatorem:

“If any one by a deliberate act destroys a document which, according
to what its contents may have been, would have told strongly either
for him or against him, the strongest possible presumption arises that
if it had been produced it would have told against him; and even if the
document is destroyed by his own act, but under circumstances in which
the intention to destroy evidence may fairly be considered rebutted, still he

395
396

398

[LAY.080.001.0001], para [19]; [TDL.010.003.0001].
[LAY.080.001.0001].

(1958) 98 CLR 367, 375.

(1916) 2 AC 206.



173

174

175

78

has to suffer. He is in the position that he is without the corroboration which
might have been expected in his case.”

Similarly, in Katsilis v Broken Hill Pty Co Ltd,3%° Barwick CJ said that:

“Ordinarily, though a case is normally better tried on the evidence which is
produced than on that which is not, it can properly be said that the failure of
a party to give or produce evidence which, in the circumstances of the case,
that party in its own interest would be expected to give or produce, warrants
the conclusion that, if given or produced, the evidence would not support
that party’s case. Indeed, in some circumstances it might be inferred
that it would support the opponent’s case; but, if so, it must depend very
much on the circumstances. But, in any case, the inference would depend
upon some element of conscious repression or withholding of the evidence.
The warrant for the inference must depend upon the deliberation with which
the evidence is withheld and the appreciation or likely appreciation of the
party of its significance in the case.”

The deliberate destruction of documents may permit the Court to infer

consciousness of guilt.#00

The Court should find that:

(@)

Mark Elliott’s typical style was “don’t give anyone anything unless they, you
know, claw it from you”.*®' His modus operandi was that “/hje just wasn't
going to give anyone a leg up if they didn't, you know, absolutely try really
hard to get it”.#%2

Mark Elliott was revealed by the totality of the evidence to be a highly
unethical and dishonest person with a “win at all costs” mentality, who
evidently held little regard for his professional obligations or his duties as an

officer of the Court.

In reaction to the Contradictors’ requests for documents in April/May 2019
about the Trust Co Settlement, the Third Trimbos Report, the First Approval
Application, and the role of Alex Elliott, Mark Elliott deliberately destroyed

inculpatory documents which the Contradictors were seeking, from his own

399
400
401
402

(1978) 52 ALJR 189, 197.

Micheletto (Trustee), El-Debel (Bankrupt) v El-Debel [2020] FCA 1031, [130].
Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1744:18-20
Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1744:21-23.
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computer and from Alex Elliott’'s computer, with the intention of destroying

evidence.403

As the Contradictors were at that time focused on obtaining documents in
the Trust Co Settlement Period, Mark Elliott also focused on deleting

documents in that same time period. That explains why:

(i) virtually no private/internal emails between Mark and Alex Elliott in

the Trust Co Settlement Period were discovered;4%4

(i) internal emails exchanged between Mark and Alex Elliott about the

Botsman Appeal in 2018 remained on Alex Elliott's computer.

Alex Elliott’s evidence that he believed his father had undertaken thorough
and complete searches of his computer is not credible in the circumstances.
Rather, his own failure to undertake thorough and complete searches is
consistent with a concrete belief that his father had deleted all the relevant
emails between father and son relating to the Banksia matter, from both of
their computers. If Alex Elliott did not know that his father had deleted
documents from his computer, or was uncertain as to what his father had
or had not deleted, he would have reviewed his own emails against the
discovery orders. The fact that he never did that is consistent with a
definitive belief that all evidence had been erased. That suggests his father
expressly informed him what documents he planned to destroy or had
destroyed and/or that they had an understanding about the specific

documents that had been destroyed.

Alex Elliott’s lack of any belief in a long standing destruction policy is
evidenced by the fact that three weeks later, he produced up to Mr White in
relation to the Murray Goulburn matter “quite a complete file” comprising
more than 11,000 documents, and made no reference to any long standing

destruction policy.

404

See Research in Motion Ltd v Samsung Electronics Australia Pty Ltd (2009) 176 FCR 66,
[30]-[34], where it was suggested that such intention must be shown; cf MCT Dairies Inc v
Probiotec Ltd [2009] FCA 1385, [36], where Rares J considered that the presumption arises
even if no intention to destroy evidence has been shown.

The emails that have been discovered in the Trust Co Settlement Period are: (1)
[ABL.001.0594.00005] [ABL.001.0594.00006]; (2) [ABL.001.0599.00009]
[ABL.001.0599.00010] [ABL.001.0599.00011]; (3) [AFP.001.001.2548] [AFP.001.001.2549]
[AFP.001.001.2550]; (4) [AFP.001.001.3429] [AFP.001.001.3435]; (5) [AFP.007.001.0001]
[AFP.007.001.0002].
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Against a background of knowledge of and/or acquiescence in the
deliberate destruction of evidence, Alex Elliott’'s own failure to search for
documents as required by the 16 September 2020 Orders was a flagrant
and continuing affront to the Court. To this day, Alex Elliott has not
searched for the Category 1(a) Documents*%® or provided an affidavit

addressing the matters in rule 29.04(1)(c).

The conduct in the litigation of Mark and Alex Elliott in the concealment,
suppression, and/or destruction of evidence permits the Court to infer their
“consciousness of guilt, and [their] desire to evade the pressure of facts

tending to establish it”.406

If the internal emails between Mark and Alex Elliott in the Trust Co
Settlement Period provided support for the thesis that Alex Elliott acted in
an administrative, non-legal capacity and/or that he had little to no
involvement with the events in issue in this remitter, they would not have
been suppressed by AFP, Mark Elliott, and Alex Elliott.

The Court should infer that if those emails had been available to the Court
they would have supported the thesis that Alex Elliott was involved, in a
professional legal capacity, in the Trust Co Settlement, the Third Trimbos
Report, and the First Approval Application, in a manner that was consistent
with his role as revealed by 2018 Emails which he discovered on 24 and 25

November 2020 in connection with the Botsman Appeal.

A6. Alex Elliott and Elliott Legal acted in a professional legal capacity in
the Banksia litigation
176  Alex Elliott claimed that he had no “substantive”97 involvement in the Banksia

litigation, and that his role was purely administrative.4%®

405

407

408

Alex Elliott's 3 December 2020 affidavit [LAY.080.001.0001], para [18.a] and [20].
Amalgamated Television Services Pty Ltd v Marsden [2002] NSWCA 419, [81].
Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1675:17-18;

Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 168910-12, 1708:17-20,
1710:7-8, 2078:31-2079:5, 2083:11-13.

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1648:18-24.
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He sought to characterise his role as follows:

“It was mainly administrative sort of things, | was just sort of following him
around to meetings and attending court with him and a few other sort of

things here and there. ™%

“Dad was just trying to give me exposure” and “he was just trying to show

me how things got done. 10

“I never really saw myself sitting there as a solicitor trying to | guess provide

services or anything”.41!

“l always looked at it as just sort of helping dad and just doing whatever he

wanted in his direction. 2

“I never saw myself as the solicitor, | was just helping dad. ™3

He sought to distinguish his role on the Webster v Murray Goulburn matter (where

Elliott Legal was solicitor on the record) from his work on the Banksia matter in the

“Well | wasn't solicitor in Banksia so | didn't do any of those solicitor type
things of, | guess filing affidavits or instructing counsel or anything like that.
| did a lot more work in Murray Goulburn in respect of, | just guess reviewing
and considering documents, researching, you know, attending to the client,
going to court, instructing, that sort of stuff.”

The Court should reject Alex Elliott's evidence that he had a “non-legal” or

“administrative” role in the Banksia matter, and that there was any relevant

distinction between the roles of Elliott Legal in the Murray Goulburn matter as

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1648:18-24.
Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1675:9-12.
Transcript of hearing on 3 December 2020 [TRA.500.018.0001], 1819:28-1820:7.
Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1658:28-1820:7.
Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1657:5-6.

177
(a)
(b)
(c)
(d)
(e)
178
following way:#14
179
opposed to the Banksia matter.
180 On the Banksia matter, Alex Elliott:
(@)  filed documents;*15
409
410
411
412
413
414
415

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1654:15-28.
[CBP.004.004.1652] [CBP.004.004.1653].
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regularly attended court;*16

was included in emails as if he was another solicitor acting on the matter,*'”

which emails his father expected him to read,*'® and which he did read;*'°

assisted with the establishment of the “Bolitho Class Action Email
Account” (BolithoClassAction@portfoliolaw.net.au) and the “General
Class Action Email Account” (classactions@portfoliolaw.net.au) to which
he thereafter had access,*?° by which third parties were led to believe they
were corresponding with Portfolio Law, when in fact, those email accounts
were established to allow the litigation to be conducted with minimal reliance

on Portfolio Law;42

had a general practice of printing most correspondence that was sent to the
Bolitho Class Action Email Account and the General Class Action Email

Account for discussion with his father;422

reviewed and considered documents, such as the Trust Co Settlement
Deed,*23 the Third Trimbos Report (which he received in both draft and final
form),*24 and the First Bolitho Opinion (though he denied that he read them

in any detail, or that he did so in a professional legal capacity);*%°

416

418

419

420

421

422

423
424

425

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1329:4-6; 1333:13-20;
Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1648:21-24;

Transcript of hearing on 3 December 2020 [TRA.500.018.0001] 1788:2-3;

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1915:24-1916:13;
Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1989:10-19;

Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2058:3-24, 2075:5-25.
See the hundreds of emails referred to in [AID.010.026.0001_3]. By way of example only see
[CBP.004.004.7694]; [CBP.004.006.9410]; [CBP.001.006.0292]; [CBP.001.006.4026];
[CBP.004.004.3691].

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1675:19-23;

Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2106:19-20.

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1675:15-17.
[CBP.001.001.6342]; [CBP.001.001.6345]; [CBP.001.001.5820]; [CBP.001.007.3869];
[CBP.001.008.1167]; Transcript of hearing on 1 December 2020 [TRA.500.016.0001],
1684:12-1686:27

See Mr Zita’s April 2020 Affidavit [CCW.036.001.0001], paras [47] — [50] and transcript of
hearing on 14 August 2020 [TRA.500.008.0001], 868:27-869:19.

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1687:7-18.

Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2075:5-13.
[NOB.500.005.2485] [NOB.500.005.2487]; [NOB.500.005.2312] [NOB.500.005.2314]
[NOB.500.005.2354] [NOB.500.005.2457] [NOB.500.005.2458].

Transcript of hearing on 11 December 2020, [TRA.500.022.0001], 2095:11-13.
Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1689:6-20, 1707:18-1709:3;
Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2054:13-18, 2075:5-13.
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(9) was involved in procuring evidence from Mr Trimbos to support the fee and
commission claims advanced by Mr Bolitho/AFP at the time of the Partial
Settlement and the Trust Co Settlement,*26 including collating the folder of
invoices for Mr Trimbos for the Third Trimbos Report*?” and delivering that

folder to him;428

(h) understood the difference between a funding equalisation order and a
common fund order, and was across the principles in Money Max Int Pty
Ltd v QBE Insurance Group Ltd*?° (‘Money Max’);43°

(1) was invited to the “Banksia Wrap Up Meeting” on 14 November 2017 with
Mark Elliott, Mr O’Bryan and Mr Symons, which the Court should find he

attended;*31

() worked up the script for Mr Zita/Portfolio Law to follow in their dealings with

group members;*32

(k) received enquiries from group members, who were told in the opt out notice
issued to them and in other written communications to contact “Portfolio
Law” using contact details which were in fact routed directly or indirectly
to Elliott Legal;*33

()] critically analysed legal issues and expressed his own independent views,

and conferred with his father about his father’s views on legal issues;*34

426

428

429
430

432

433

434

See eg [TRI.001.005.0169] [TRI.001.005.0171] [SYM.001.003.0235] [AFP.001.001.2224]
[AFP.001.001.2225]; [SYM.001.003.3453] [SYM.001.003.3454] [SYM.001.003.3457];
[SYM.001.002.8281]; [SYM.001.002.5447]; [SYM.001.002.5449]; [SYM.002.001.5568];
[AFP.001.001.2531]; [NOB.500.001.7272] [NOB.500.001.7273]; [AFP.001.001.2548]
[AFP.001.001.2550]; [AFP.001.001.3137] [AFP.001.001.3138]; [TRI.001.006.0063]
[TRI.001.006.0064] [TRI.001.006.0067]; [ABL.001.0602.00009] [ABL.001.0602.00011].
Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2112:2-9; 2130:14-15.
[TRI.001.006.0001];

Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2133:7-27.

(2016) 245 FCR 191.

Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2087:11-2094:21.
[SYM.001.001.4401].

[ABL.001.0594.00005] [ABL.001.0594.00006]; [ABL.001.0627.00038] [ABL.001.0627.00039]
[ABL.001.0627.00040].

[CCW.061.001.0001], [MSC.020.014.0001]; Transcript of hearing on 26 November 2020
[TRA.500.013.0001], 1336:7-1337:21.

[AEL.100.058.0001]; [AEL.100.030.0001]; [ABL.001.0643.00243]; [ABL.001.0615.00020];
[AEL.100.038.0001]; [AEL.100.066.0001]; [AEL.100.069.0001]; [AEL.100.032.0001];
[AEL.100.041.0001]; [AEL.100.043.0001]; [AEL.100.056.0001];

Transcript of hearing on 3 December 2020 [TRA.500.018.0001], 1784:1-1786:20, 1787:19-
1803:15, 1806:16-1807:9, 1809:1- 1820:13;

Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1986:24-2033:7;
Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2034:4-2073:11.
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(m)  undertook legal research;*3%
(n) attended conferences in counsel’s chambers to discuss legal issues.*3¢
By way of contrast, Mr Zita/Portfolio Law:

(a) often forgot to promptly attend to correspondence and court documents,
which prompted Mr O’Bryan and Mark Elliott to set up the Bolitho Class
Action Email Account and the General Class Action Email Account which
could be monitored by them with minimal reliance on Mr Zita/Portfolio

Law:437

(b) drafted no correspondence of any substance, but rather, sent
correspondence that was drafted by others (which he did not carefully read

or check before sending);+38

(c) accordingly, cannot have spent the significant time that he claimed to have
spent reading correspondence that was sent to the Bolitho Class Action

Email Account and the General Class Action Email Account;

(d) was often excluded from analytical discussions about legal issues which
were conducted between Mark Elliott, Alex Elliott, Mr O’'Bryan, and Mr

Symons;*3°

436

437

438

439

[AEL.100.048.0001]; Transcript of hearing on 3 December 2020 [TRA.500.018.0001], 1784:1-
31; Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1987:3-1988:28.
Transcript of hearing on 30 November 2020 [TRA.500.015.0001], 1457:23-1461:2, 1488:25-
1494:19; Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1767:24 — 1770:3,
1772:19-1774:10.

Mr Zita’s April 2020 affidavit [CCW.036.001.0001], paras [47] - [50];

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1684:28-1685:6;

See also [CBP.004.001.1833] (“These important things are taking us far too long to
progress”); [SYM.001.002.3761] (“Why are we receiving this 4 days later via the judge and
not directly? What is wrong with our communication system?”); [CBP.001.007.0001];
[SYM.002.002.9133] (“Tony, Why am I receiving the letter from Corrs of 25/3 today for the
first time?”).

Mr Zita’s April 2020 affidavit [CCW.036.001.0001], paras [91], [141], [154] — [164] (referring to
[CBP.001.013.0245], [CBP.001.002.2929], [CBP.001.013.0245], [CBP.001.013.0245],
[CBP.001.013.0252], [CBP.001.011.5727], [CBP.001.011.5729] [CBP.001.011.3217],
[CBP.001.011.3218], [CBP.001.012.0165]); [CBP.004.007.2195] [CBP.004.006.6990] and
Transcript of hearing 13 August 2020 [TRA.500.007.0001], 777:7-778:29, 780:6-9.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001] T869:11-13, 17-19.

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1307:16-18.

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1356:15-1357:22.
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(e) was left out of communications about the terms of the Trust Co Settlement

Deed, and did not seek to involve himself in those communications;44°
() on his own admission, only “skim read” the Third Trimbos Report;*4

(9) was not provided with the various drafts of the First Bolitho Opinion, save

for the final version when he was asked to file it;442

(h) on his own admission, did not read the First Bolitho Opinion before he filed

it;443

(i) had no skills or experience in class actions;*4

() was unfamiliar with the Money Max principles referred to in the First Bolitho
Opinion;#4%

(k) was not invited to the “Banksia Wrap Up Meeting” on 14 November 2017;446

()] was told what to say in his dealings with group members in a script drafted
for him by Alex Elliott,*4” and/or was told to direct such enquiries to Alex
Elliott;*48

(m) undertook no legal research or analysis at all;*4°
(n) prepared no memorandum of advice*%° or other legal analysis;*5'

(0) by his own admission, exercised no independent judgment on the matter;*52
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Mr Zita’s April 2020 affidavit [CCW.036.001.0001], [207] — [228], [442]-[443];

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 821:16-828:10, 851:25-30;
Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1348:24-1349:23

Mr Zita’s April 2020 affidavit [CCW.036.001.0001], paras [168] and [243];

transcript of hearing on 14 August 2020 [TRA.500.008.0001], 889:21-22, 893:23-25.

Mr Zita’s April 2020 affidavit [CCW.036.001.0001], paras [303] — [307], [320], [323] — [324],
[333].

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 845:23-846:2.

Mr Zita’s April 2020 affidavit [CCW.036.001.0001], paras [91] - [93].

Mr Zita’s April 2020 affidavit [CCW.036.001.0001], para [310].

[SYM.001.001.4401].

[ABL.001.0594.00005] [ABL.001.0594.00006]; [ABL.001.0627.00038] [ABL.001.0627.00039]
[ABL.001.0627.00040].

[CBP.001.006.4733]; Transcript of hearing on 26 November 2020 [TRA.500.013.0001],
1334:6-1339:22.

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1351:23-1352:10.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 906:10.

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1355:25-1356:14.
Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 729:13-16.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 848:10-14.
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A7.

86

(p) was unable to plausibly describe any substantive contribution he made to

the case as solicitor on the record.453

Notably, Mr Zita was directed to send enquiries received from group members
to Alex Elliott, and in written communications, group members were provided with
contact details for “Portfolio Law”, but their telephone calls and emails were in fact
routed directly or indirectly to Elliott Legal.*®* In cross-examination, Mr Zita was
taken to documentary evidence of enquiries that were received at Portfolio Law’s
own offices, which were sent to him by administrative staff, and which he
forwarded to Alex Elliott.**®* When asked why one of his administrative
employees did not handle those enquiries, Mr Zita said: “that wasn’t her role, she
was just the receptionist’**® He agreed that group members expected their
queries to be handled by someone from Portfolio Law*57 within the legal team?% —

not by a “personal assistant”.*>°

Alex Elliott was a solicitor for and/or officer or agent of AFP

183

The Court should find that:
(a) Alex Elliott was his father’s “right hand man”;
(b) he provided support and assistance to both AFP and Elliott Legal;

(c) he thereby provided support and assistance to Mr Bolitho and group
members, and exercised control or influence over the conduct of the Bolitho
Proceeding or of Mr Bolitho and group members in respect of that

proceeding (within the meaning of s10(1)(d) of the CPA); and

(d) in assisting with the affairs of AFP and Elliott Legal, he thereby acted as a
legal representative or other representative for or on behalf of Mr Bolitho

and group members (within the meaning of s10(1)(d) of the CPA).

453
454

455

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 845:23-846:847:17, 905:28-23.
Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1334:6-1338:23, 1343:1-
1344:31.

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1337:8-1344:31;
[CBP.001.006.4734] [CBP.001.006.5841] [CBP.001.006.5815] [CBP.001.006.8095]
[CBP.001.006.7752] [CBP.001.006.4725] [CBP.001.006.8056] [CBP.001.006.5844]
[CBP.001.006.5845] [CBP.001.006.7200] [CBP.001.006.8220].

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1340:2-6.

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1344:28-31.

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1344:10-13.

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1344:7-9.
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87
The following matters are noteworthy.

First, Mr Zita’s evidence under cross-examination in August 2020 was that Alex
Elliott was his father’s “right hand man”.460 The attempt by Alex Elliott’s senior
counsel to qualify his evidence given under cross-examination as limited to “the
involvement that you described in your affidavits” was unconvincing.#¢’ The Court
should find that Mr Zita’s evidence under cross-examination about Alex Elliott’s role
was given on the basis of his own recollection of events, informed by his own direct
observation of the totality of the interactions between Mark and Alex Elliott, and not
through the narrow prism of what he had described in an affidavit he swore many

months earlier.

Second, incontrovertible facts reveal that Alex Elliott was his father’s “right hand
man”. On his own evidence, he went along with his father to all meetings his father

attended, and assisted his father in all his various businesses.

The best example of Alex Elliott’s role as his father’s “right hand man” relates to
the drawing of the cheques in June 2018. Following the first day of hearing in the
Botsman Appeal on 8 June 2018, Whelan JA asked pointed questions of Mr
O’Bryan about Third Trimbos Report and the fee notes attached to that report,
which he said he had read. Mark Elliott went on holiday that night. On 10 June
2018, Mr O’Bryan sent an email to Mark Elliott stating:462

“Having regard to what Whelan said on Friday about our bills & legal
costs, | think it is vitally important that AFP pays MS & PL in respect of
the accounts that Trimbos has opined on, so that | can confirm to the
court when asked (which | now think highly probable) that they have
been paid. If | am asked on 19/6, | will need to be able to answer yes very
quickly, since MS & TZ will be in court. Let me know if this causes any
problem.”

On 11 June 2018, Mark Elliott forwarded that email to Alex Elliott, stating:463

“Alex, | think we should draw cheques to MS and PL. Use old BSL cheque
book. Date cheques 1 August 2018. Use Trimbos report to get $ amounts
correct. Put in envelopes marked ‘do not open until you talk to MEE".
Give to each of TZ and MS before 19 June. Let's discuss.”

460
461

462
463

Transcript of hearing on 17 August 2020 [TRA.500.009.0001], 934:18-24.

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1315:14 — 1316:7, 1317:19
—1318:14..

[ABL.001.0601.00003].

[ABL.001.0601.00003].
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Alex Elliott thereafter drew cheques for nearly $1 million and signed them with his
father’s signature at his father’s direction. Contrary to Alex Elliott’s denial in the

witness box, that was the job of a “right hand man”.464

Third, Alex Elliott gave evidence in AFP v Botsman that he “commenced
employment with [AFP] in 2014”465 In his evidence in this proceeding, he sought
to qualify the evidence he gave in AFP v Botsman: he said that he ceased
employment with AFP in around February or March 2015,46¢ when the book
building activities were completed. But he did not qualify his witness statement in
that way. And even on his own case, he continued to assist AFP in its dealings
with debenture holders throughout the litigation. It was unclear why, on his case,
he should be treated as an “employee” of AFP for the 2014/15 period, but not in

any later period.

Fourth, the documentary evidence reveals (and the Court should find) that Mark
Elliott routinely consulted Alex Elliott about the conduct of the affairs of AFP and
Elliott Legal, including in relation to the Bolitho Proceeding, and that Mark Elliott
valued his son’s opinion. The best example of this relates to their 14 June 2018
email exchange about the letter Mark Elliott wanted to send to the SPRs
terminating the Settlement Deed.*6” Alex Elliott cautioned his father not to
terminate the Settlement Deed, and queried whether AFP could do so in
circumstances where it represented 5,600 group members pursuant to the Funding
Agreement.#68 It is evident from this exchange that Alex Elliott was exercising
control or influence over the conduct of the Bolitho Proceeding, and was exercising
an active role in seeking to influence the conduct of AFP who acted as

representative for Mr Bolitho and group members in that proceeding.

Alex Elliott’s complicity in the misconduct of AFP and the Lawyer

192

Parties in connection with the Trust Co Settlement

The case that Alex Elliott sought to advance at trial was that he was unaware of

any impropriety in connection with the Trust Co Settlement, and that he positively

Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 2025:9-2026:27.
[AFP.100.011.0001].

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1659:19-26.
[AEL.100.058.0001].

[AEL.100.058.0001].
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believed in the integrity of his father, Mr O’Bryan, and Mr Symons in relation to the

Trust Co Settlement.469

The Court should reject that evidence, and should find that Alex Elliott subjectively

intended to assist his father in a course of conduct that was objectively dishonest

according to the standards of ordinary and reasonable people. In particular, the
Court should find that:

(@)

On 18-20 November 2017, Alex Elliott was involved in discussions with
AFP’s accountant Mr De Bono from which he knew that the only invoices
recognised in AFP’s draft FY2017 accounts were those issued by the

Lawyer Parties at the time of the Partial Settlement.47°

Alex Elliott thereafter assisted his father to prepare the “Banksia Expenses
Spreadsheet”,*”" which included an “INVOICE YES/NO” column which
stated that no invoices had been received for Mr O’'Bryan, Mr Symons and
Mr Zita/Portfolio Law.

On 24 November 2017, Alex Elliott emailed his father about chasing

Portfolio Law for invoices.472

On 24 November 2017, Alex Elliott updated the Banksia Expenses
Spreadsheet to record Mr O’Bryan’s fees in a sum that was quite different
from that shown in the first iteration of the Banksia Expenses Spreadsheet,
and thus knew that the figure inserted in the 21 November 2017 version of

the spreadsheet was not the final figure and had changed since then.*”3

On 24 November 2017, Alex Elliott was copied to an email from Mr O’Bryan
in which he said he would ask his secretary to “amend accounts

accordingly”.47

469

470

471
472
473
474

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1665:1-1666:8, 1668:5-13,
1670:18-23.

[ABL.001.0600.00007]; [ABL.001.0599.00008]; [AEL.100.065.0001]; [MAZ.001.001.0021] at
.0024; Transcript of hearing on 30 November 2020 [TRA.500.015.0001], 1511:15-1513:26;
Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1697:1-8, 1701:20-28;
Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2108:21-2110:30 (Alex
Elliott did not deny that the meeting occurred, but said he could not recall it).
[AFP.007.001.0001] [AFP.007.001.0002].

[ABL.001.0599.00009].

[ABL.001.0599.00009] [ABL.001.0599.00010] [ABL.001.0599.00011].

[SYM.001.001.4890].
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() All this time, Alex Elliott was preparing a tabulated, hard copy folder
of invoices*’> to brief to Mr Trimbos.47¢ He therefore knew which invoices

were missing and when they were received.

(9) On 29 November 2017, Alex Elliott was copied into another email with Mr
De Bono and Mark Elliott, forwarding an email from the auditor, in which the
auditor referred to the “no win no fee” agreements received from Mr O’'Bryan
and Mr Symons and sought confirmation that those arrangements remained
in place, and Mr De Bono advised: “I expect the arrangements to stay in
place as was last year”.*’” Alex Elliott claimed to have no recollection of the
email and inexplicably contended that “/ didn’t think Michael or Norman

were on a no win no fee” 478

(h) As late as 8 December 2017, Mark Elliott copied Alex Elliott to an email in

which he pressed Mr Symons, Mr Zita and Mr O’Bryan for their invoices.4"®

(i) On about 11 December 2017, Alex Elliott finally received invoices for Mr
O’Bryan*® and Portfolio Law,*8" and on 12 or 13 December 2017, he

delivered the folder to Mr Trimbos,*8? as soon as it was complete.

() It follows (and the Court should find) that Alex Elliott knew that the Lawyer
Parties issued their invoices in respect of the Relevant Period only in
November/December 2017. The Court should reject Alex Elliott's

evidence to the contrary.483

475

477
478
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480
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482

Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2112:2-9; 2130:14-15.
Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2130:8-13.
[ABL.001.0703.00068]; [MAZ.004.001.0423].

Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1698:1-1701:3; Transcript of
hearing on 11 December 2020 [TRA.500.022.0001], 2105:6-2108:16.

[SYM.001.002.8281]; Transcript of hearing on 11 December 2020 [TRA.500.022.0001],
2154:29-2155:24 (Alex Elliott only conceded that it was “possible” that his father was pressing
for the invoices in that email, but the Court should find that is the plain meaning of the email).
Alex Elliott said he received Mr O’Bryan’s invoices that he gave to Mr Trimbos “some time in
early or mid-December” (transcript of hearing on 11 December 2020 [TRA.500.022.0001],
2133:15-18). Metadata shows that Mr O’Bryan finalised his invoices on 11 December 2017:
[NOB.503.001.0162] [NOB.503.001.0159] [NOB.503.001.0154] [NOB.503.001.0148]
[NOB.503.001.0142] [NOB.503.001.0139] [NOB.503.001.0138] [NOB.503.001.0130]
[NOB.503.001.0128] [NOB.503.001.0125] [NOB.500.001.7273] [NOB.500.001.7272].
[SYM.001.002.5447] [SYM.001.002.5449];

Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2152:3-26.
[TRI.001.006.0001].

Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2127:11-20, 2128:8-11,
2132:10-30, 2135:15-2136:1.
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(k) Alex Elliott therefore knew that AFP had first, agreed to a total figure in
respect of legal costs with Mr Lindholm;*8 second, prepared a spreadsheet
with a list of expenses which together matched that agreed figure,*8® third,
sent that spreadsheet to Mr O’Bryan and Mr Symons for their “information”
and “comments”, and fourth, received invoices from the service providers
closely proximate to the final figures used in the spreadsheet. An honest
solicitor in Alex Elliott’s position would think that this sequence of

events was highly irregular.

(h Alex Elliott conceded the obvious point that AFP had a duty to group
members to scrutinise the legal costs.*8 But he did not scrutinise the fee
slips himself,*8” and was completely indifferent to whether there was a
proper basis for the costs sought to be recovered,*8 in circumstances
where it must have been obvious to him that his father was, at best, likewise
indifferent to the scrutiny of the costs. Indeed, he knew that his father had
invited counsel to maximise their fees by charging cancellation fees, to the
detriment of group members.#8% An honest solicitor in Alex Elliott’s position
would have thought it irregular and improper for AFP to support a

cancellation fee which was not provided for in counsel’s fee agreements.

(m)  Alex Elliott said that he regarded it as the role of the expert cost assessor
to determine whether the fees were fair and reasonable.*® But he knew
that the cost assessor relied upon the integrity of the invoices and fee slips
provided to him.#°1 Alex Elliott provided the cost assessor with the invoices
and fee slips in circumstances where he knew there were irregularities in
the way those fees had been quantified, and where neither he nor his
father cared about the veracity of those fees, because (as he knew) AFP

had not been required to pay them.4%?

484
485
486
487
488
489
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491
492

Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2073:21-25.

Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2118:2-16.

Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2131:20-21.

Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2164:25-2165:16.

See eg transcript of hearing on 11 December 2020, [TRA.500.022.0001], 2171:14-21.
[TRI.001.006.0072];

Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1741:29-1742:10;
Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2144:21-2145:10.
Transcript of hearing on 11 December 2020, [TRA.500.022.0001], 2171:14-21.

Transcript of hearing on 11 December 2020, [TRA.500.022.0001], 2171:22-24.

The Court should find that Alex Elliott knew that AFP had not paid the costs in circumstances
where: (1) he knew the invoices were issued only in November/December 2017; (2) he was
involved in discussions with Mr De Bono on 18-20 November 2017 in which Mr De Bono
made it plain that the only costs that had been expensed (paid) in FY2017 were the costs
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Alex Elliott read the Third Trimbos Report.#?3 He must therefore be taken
to have read the statements in the Third Trimbos Report about Mr O’Bryan
charging 65 days in trial preparation time. He knew that the Lawyer Parties
had begun their trial preparation work only in the second half of 2017.4%
He did not seek to critically examine Mr O’Bryan’s trial preparation

charges at that time,*® or indeed, at any time.*%¢

The funding commission sought by AFP was a very good outcome for
AFP, and indeed, for the Elliott family,*°” which held 76 per cent of the
shares in AFP via corporate entities including Decoland Holdings Pty Ltd
(Decoland), which was the trustee of two trusts*%® of which Alex Elliott was

and remains a beneficiary.4%°

Alex Elliott knew that AFP was seeking a common fund order5° and that
funding risk was relevant to the Court’s assessment of that claim.®°' He had
read the decision in Money Max®%? and other relevant decisions.?%® He
described the Money Max decision as “a big moment in time”in the litigation
funding industry.5% He can therefore be taken to have known that one of
the Money Max factors was “the legal costs expended and to be

expended... by the funder”.5%

It cannot have escaped Alex Elliott’s attention that Mr O’Bryan and Mr
Symons produced all of their invoices to appear as if they had been issued

monthly.5% He likewise must have noticed that Mr O’Bryan’s invoices were

493
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495
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500
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billed up to the time of the Partial Settlement; (3) he was his father’s right hand man and
would have been privy to the details of his father’s business model, which affected the
financial interests of his whole family; and (4) his evidence that he did not know whether or
not the Lawyer Parties had been paid was given evasively and lacked credibility. These
matters are addressed in Part 4, section F5.2 below.

Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1689:10-12.

Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1738:19-23.

Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2164:25-2165:15.
Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2165:12-16.

Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2074:6-15.

Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2074:16-31.

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1599:3-12, 1601:23-1602:1;
[MAZ.005.001.0001].

Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2088:1-11.

Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2090:12-23.

Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2088:30-31.

Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2088:16-2089:7.
Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2089:14-22.

Money Max at [80.1].

[CBP.001.010.5957] at .6155 - .6282.
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stamped as “PAID”.5%7 He therefore knew that the invoices conveyed a

false impression. He was completely indifferent to these irregularities.

Alex Elliott must also be taken to have read the statements in the Third
Trimbos Report drawing a distinction between “costs incurred to date” or
“fees marked to date” (on the one hand), and “anticipated” or “prospective”
fees “to finalise the matter” (on the other),%® and the statements in the First
Bolitho Opinion (which he also read)°®® which implied that AFP had paid
those costs apart from the “anticipated” or “prospective” costs of attending
to the settlement approval.5'© He must be taken to have read the
statements in the First Bolitho Opinion that the legal costs were ‘a
significant expense to [AFP]” and that “the magnitude of this funding

risk justifies the Funder's Commission now sought.”"

Alex Elliott read the summons seeking approval of the settlement in draft
form, and therefore must be taken to have known that it referred to a claim
for “reimbursement” of legal costs.®'> He conceded that, at least in

hindsight, the summons was misleading.>'3

Alex Elliott knew that the First Bolitho Opinion opined that AFP’s funding
commission should be assessed on the basis that the total settlement value
was $75 million, including an asserted value for the release of the Trust Co
Remuneration Claim of $11 million.5"* That figure conflicted with
information that his father had given him about the value of the claim.5'> He

was indifferent to resolving the discrepancy.5'®

In short, Alex Elliott was indifferent to whether the Court was presented with

accurate and correct information about the claims for costs and
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[CBP.001.010.5957] at .6155 - .6244.

[CBP.001.010.59571], paras [55], [71], [82], [100]-[101], [121]-[122], [164]-[168].
Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2052:11-14 (he only
conceded that he read “parts” of the opinion).

[SYM.005.001.1400], paras [134], [145], [183].

[SYM.005.001.1400], para [183].

[SYM.001.001.8817] [SYM.001.001.8840].

Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2173:12-14.
Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2052:6-22; First Bolitho
Opinion [SYM.005.001.1400], paras [55.b], [84.d], [85], [87] — [88], [120].
[ABL.001.0627.00039] (third page);

Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2053:2-9.
Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2054:3-31, 2056:29-
2057:23.
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commission, and indeed, he knew there were irregularities in the

presentation of those claims, but chose to do nothing.

This conclusion is fortified by reference to the evidence of Alex Elliott’s state
of mind and conduct after the First Approval Application. For instance, Alex
Elliott was in Court while Whelan JA pointedly questioned Mr O’Bryan about
the fee notes annexed to the Third Trimbos Report. In that context, his
father sent him Mr O’Bryan’s emails conveying his concern that, having
regard to Whelan JA’s questions, it was “vitally important that AFP pays MS
& PL”5"7 His father asked Alex Elliott to address those concerns by drawing
sham cheques to Mr Symons and Portfolio Law — a highly irregular
request®'8 about which he rightly felt uneasy.®'® An honest solicitor would
at that point revisit the fee notes annexed to the Third Trimbos Report
to form their own view about whether there was any substance to the
issue raised by Mrs Botsman. Yet on Alex Elliott’'s own evidence, he did
not do so at that time,’?° even though he had to consult the Third
Trimbos Report anyway, for the purpose of identifying the sum for
which he should draw the sham cheques.?'" His actions are not
consistent with his position that he held an honest belief in the veracity of
the claim for costs and commission advanced at the time of the First
Approval Application. Rather, they are consistent with an unwavering
indifference to the veracity of that claim. On his own concession, he had
enough information to identify that there had been a deception on the

Court.522 His actions reveal, and the Court should find, that he did not care.

At its base, Alex Elliott’s case appears to be that he should be permitted by this

Court to engage in the wrongs alleged because he was a junior lawyer overborne,

not by his duties to the Court and the debenture holders, but by his father and the

Lawyer Parties whose conduct he admired.%23
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[ABL.001.0601.00003].

Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1730:2.

Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 2015:5-14.

Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 2023:7-18.

Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1994:13-29.

Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1728:22-31.

Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2186:8-30.

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1664:23-1665:19, 1665:25-
1666:8, 1667:10-21, 1668:5-13, 1670:6-23, 1774:17-23.
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The Court should not permit Alex Elliott to escape responsibility under the rubric of
an excuse that he was a junior solicitor being mentored by his father who was his
principal solicitor, and by an unsavoury silk and junior counsel. All officers of the
Court are trained in their professional duties, and their paramount duty to the Court
is not diminished by their seniority or experience, or lack thereof. To countenance
the submission that his youth diminished his responsibilities is offensive to the
overwhelming majority of junior practitioners who take their oath of office with the
gravity that it warrants, and who show themselves capable of adhering to the

ethical standards demanded by that office.

Findings the Court should make

196

The Court should find that, at all relevant times from about 13 December 2016

when he was admitted to practise:

(a) Alex Elliott worked as Mark Elliott’s “right hand man” for both AFP and Elliott

Legal.5%*

(b) Alex Elliott was involved in the conduct of the Bolitho Proceeding in his
professional capacity as a solicitor and director of Elliott Legal,?® as was
Mark Elliott, despite the Court having ruled that Mark Elliott could no longer
act as solicitor on the record, and despite Mark Elliott filing a notice of

ceasing to act.

(c) Alex Elliott knew that Mr Zita/Portfolio Law acted as little more than a “post

box” solicitor.

(d) In addition to acting in the capacity as a junior solicitor on the Banksia
litigation, Alex Elliott acted as a solicitor for AFP in the pursuit of its financial
interests, which were practically indistinguishable from his own interests

given his family’s significant financial stake in the litigation,52¢ his beneficial

524
525

Transcript of hearing on 17 August 2020 [TRA.500.009.0001] T934:18-935:2.

Alex Elliott was copied to emails about the Partial Settlement from March/April 2016 onwards
[CBP.004.003.6080] [CBP.001.006.6606]. The summons seeking approval of the Partial
Settlement was filed on 2 June 2016 by Alex Elliott on behalf of AFP and Portfolio Law
[CBP.004.004.1652] [CBP.004.004.1653]; see AFP’s admissions [PLE.020.001.0001], para
[31]. Thereafter Alex Elliott was copied extensively to emails, and these are readily
identifiable by conducting a search of the Contradictors’ chronologies. See further Alex
Elliott’s admissions [PAR.080.001.0001], para [40.b.ii].

Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2074:14-15 (Alex Elliott
confirmed that the settlement was a good outcome for his family).
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interest in the Elliott Equity Investment Trust in which a large part of his
family’s shares in AFP were held,5” and his father’s effective control of the

litigation.

(e) Although Alex Elliott acted under the direction of his father, he was capable
of identifying ethical problems with the course charted by his father, Mr
O’Bryan and Mr Symons in the conduct of the litigation, such as those he
raised for discussion with his father in June 2018,528 but he chose to ignore
such problems and his professional duties at the expense of his own

professional integrity.
Mr O’'Bryan and Mr Symons

From about December 2012 to 29 March 2019, Mr O’Bryan acted as senior counsel
for Mr Bolitho and/or group members in the Bolitho Proceeding. He was throughout
that period a senior counsel of many years standing. He had a pedigreed and
privileged background, and was steeped in understanding of legal practice and

professional duties. He was a member of the Order of Australia.

From about September 2014 to about April 2019, Mr Symons acted as junior
counsel for Mr Bolitho and/or group members in the Bolitho Proceeding. He was
an astute junior barrister with a financial background.®?®* He had served as an

associate in this Court.530

In light of the 29 March 2019 Affidavit Order, Mr O’'Bryan and Mr Symons returned
their briefs.53' Despite that, documentary evidence revealed that they continued to
consult with Mark Elliott and Alex Elliott about the strategic course of this

remitter.532 They were thoroughly entwined with the affairs of Mark Elliott and AFP.

The first move of Mr O’Bryan and Mr Symons in response to the 29 March 2019
Affidavit Order and the allegations raised was to seek to defeat those allegations
on technical and procedural grounds, and to set aside the order requiring them to

provide the Court with an explanation for their conduct.

Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2074:15-31.
[AEL.100.058.0001]; Transcript of hearing on 10 December 2020 [TRA.500.021.0001],
2034:5 — 2040:26.

[SYM.001.003.2057] [SYM.001.003.2059].

[SYM.001.003.2059].

Transcript of hearing on 29 March 2019 [TRA.510.015.0001].

[NOB.500.007.0275] [NOB.500.007.2078].
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Incongruously and disingenuously, at that hearing, Mr Symons, though his senior
counsel, submitted that Mr Symons “recognises his duty to the court and seeks to
ensure that the court is in possession of all the assistance reasonably required for
the conduct of the remitter.”®3® In defiance of that assurance, Mr Symons never
provided the Court with a frank explanation of the events in issue in this remitter,
and never offered the Court or the debenture holders any apology. The Court

should find that Mr Symons’ only regret was that he got caught out.

The Court should find that both Mr O’Bryan and Mr Symons knew throughout the
remitter that the facts were against them. In the meantime, they put their former
clients, the debenture holders, to the expense of proving that they had not
undertaken the work to justify the fees they had charged, and that they had
deceived the Court in their effort to recover exorbitant sums for their real client,
AFP.

Following their joinder to the proceeding, Mr O’'Bryan and Mr Symons filed several
affidavits purporting to advance their defences, only to abandon their affidavits and
their defences midway through the trial, after substantially all the expense of the
remitter had been incurred. They did not offer any explanation for the conduct
alleged against them or why they held out until the very end, at such expense to
the 16,000 debenture holders who were their former clients. It should be
remembered that these men are no ordinary litigants. They are men well versed
in the processes and intricacies of the law and class actions in particular. That
knowledge and understanding makes their conduct all the more galling and
egregious. Their conduct has to be viewed from the prism of an insider, who
deceived the Court and their clients in the arrogant and defiant belief, until the

eleventh hour, that their conduct would go undetected.

Mr O’Bryan’s conduct as senior counsel, a member of the inner Bar, and an officer
of the Order of Australia deserves the strongest condemnation, as it has the effect
of undermining the public’s confidence in the integrity of legal practitioners, who
are afforded the privilege of acting as fiduciaries for their clients, and who enjoy a
special relationship of trust with the Court by virtue of their position as lawyers. His
breach of trust is all the more egregious because of his seniority, and his standing

and influence over all those lawyers in the Banksia Proceeding, whom he sought

533

Transcript of hearing on 29 May 2019 [TRA.510.001.0001], 155:22-25.
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to influence with the force of his demeanour and standing. The scale and the

brazenness of his conduct was breathtaking.

It should also be noted that the cross-examination of Mr Newman and Mr Samuel
by Mr Symons’ senior counsel on 4 August 202053 (the day after Mr O’Bryan’s
capitulation)53® was presumably advanced on the basis of Mr Symons’ instructions
set out in his affidavits which he expressly abandoned and did not tender when
conceding the case against him two days later.536 In those circumstances, the

cross-examination of both witnesses should be entirely disregarded.

The failure of Mr O’Bryan and Mr Symons to give evidence provides a strong basis
for the Court to:

(a) infer that any evidence they might have given would not have assisted them
or AFP; and

(b) more confidently draw against them adverse inferences that are available

from other evidence tendered in the case.

Mr O’'Bryan’s discovery affidavit

207

208

209

On 24 April 2020, Mr O’'Bryan was ordered to discover evidence of his work
product. That led to his discovery affidavit sworn on 20 May 2020,%3” two months
prior to the commencement of trial. In that affidavit, Mr O’'Bryan purported to assert
that his work product in the period from 1 June 2016 to 30 January 2018 (Relevant
Period) was evidenced by 46 hard copy folders.>38 That was the first occasion

on which that evidence was revealed.

In circumstances where Mr O’Bryan ultimately did not give evidence in his own
defence, Mr O’Bryan’s attempt to confront the question of his work product is

confined to the discovery affidavit that he swore.

The Court should find that Mr O’Bryan’s evidence in that affidavit was false, for the

following reasons.

534
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Transcript of hearing on 4 August 2020 [TRA.500.006.0001], 597:31-601:24 (Mr Samuel),
634:9-649:19 (Mr Newman).

Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 485:9-486:24.
[MSC.010.083.0001].

[CCW.016.001.0013].

[CCW.016.001.0013] at .0032 (Schedule 1, Part 2).
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First, if the 46 volumes had supported Mr O’'Bryan’s case, it beggars belief that
they would not have been discovered two years earlier, in an endeavour to

promptly answer the serious allegations levelled against him.

Second, the case as opened by the Contradictors53® was that the 46 folders
largely existed prior to the Relevant Period, and largely comprised evidence of
work product in the period prior to 1 July 2016. The case as opened by the

Contradictors was that:

(a) Mr O’Bryan had done a significant amount of work on the case prior to 1 July
2016.540

(b) Mr O’Bryan had about 49 folders in his chambers as at 1 July 2016.541

(c) Many of the documents in the 46 folders were included in the materials
briefed to Mr Trimbos in July and August 2016.542

Third, Mr O’Bryan ultimately did not seek to tender any of the 46 folders into

evidence.

Fourth, following the Contradictors’ opening, Mr O’'Bryan abandoned his affidavits
and his defence to the Contradictors’ allegations of overcharging. He expressly
abandoned any claim for unpaid fees. He did not seek to rely upon his affidavits,

and did not make himself available for cross-examination in his case.

The Court should find that Mr O’Bryan’s claim for fees for “trial preparation” work
in the Relevant Period had no basis in work he undertook in the Relevant Period.
Mr O’Bryan’s conduct with respect to the 46 hard copy folders provides yet a
further example of the defiant tone he adopted until the end of the Contradictors’
opening of the case against him. He was content to put the Contradictors (and
thereby his former clients) to the expense of trawling through those folders on the
premise that they offered proof of the work allegedly done, when it is plain that they

did not, and which he must have always known.

539
540

541
542

[TRA.500.004.0001] T341:10-348:16.

See [SYM.002.001.2040] [SYM.002.001.2014], being a Dropbox listing of documents briefed
to Mr Trimbos on 30 June 2016 evidencing that Mr O’Bryan and his juniors had undertaken
significant work on the matter up to that time.

[NOB.500.012.3839]; [TRA.500.004.0001] 347:8-26.

See [SYM.002.001.2040] [SYM.002.001.2014] and [TRA.500.004.0001] 345:6-347:7.
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Mr O’Bryan’s evidence in Alex Elliott’s case

215

216

217

218

219

Following the joinder of Alex Elliott to the proceeding, Mr O’Bryan gave evidence

in Alex Elliott’'s defence.

It is noteworthy that Mr O'Bryan did not enter the witness box as an unwilling
witness. Senior counsel for Alex Elliott had conferred with Mr O'Bryan on
5 November 2020, prior to serving a subpoena on him requiring him to attend.5+3
There was a close friendship between Mr O'Bryan and Mark Elliott, cemented in
their time as partners at Minter Ellison, and those bonds of friendship extended to
Mr O'Bryan's son clerking at Elliott Legal.>** The Court should find that Mr O'Bryan

was a witness who was willing to assist the cause of Alex Elliott.

In this context it should be recalled that there was debate about the evidence that
Alex Elliott sought to lead from Mr O'Bryan,®*> much of which appeared to be an
attempt to substantially if not completely reopen the case that Mr O'Bryan had

conceded.546

Those background matters contextualise Mr O'Bryan's evidence and inform the
weight to be afforded to his efforts to confine Alex Elliott’s role to “the interactions

between the litigation funding company and the debenture holders”.>*’

However, Mr O’Bryan’s evidence was significant insofar as he said that Alex Elliott
attended numerous conferences in his chambers®® which were held for the
purpose of discussing legal issues.®*® That evidence is corroborated to the
extent that Alex Elliott had an independent recollection of some of those
conferences®®? and confirmed that it was “usual practice” to have a conference at

Dawson Chambers before and/or after all directions hearings in the matter.55’

543
544

545

547
548

550
551

[MSC.010.105.0001].

See: (1) John White Report in the Webster v Murray Goulburn class action
[CCW.018.004.0001] at .0028, .0030 (para [136.iii]), .0038, .0050 (para [228]); and (2)
[MAZ.002.001.0083] at .0094 (AFP’s “Class Action Account List” for the Myer class action).
Transcript of hearing on 27 November 2020 [TRA.500.014.0001], 1397:22-1471:17;
Transcript of hearing on 30 November 2020 [TRA.500.015.0001], 1423:12-1433:31.
[MSC.010.101.0001] (“The Fifth Defendant will tender the affidavits of Mr O'Bryan in this
matter dated 7 April 2020 (CCW.034.003.0284) and 16 June 2020 (CCW.035.001.0001)”;
Transcript of hearing on 27 November 2020 [TRA.500.014.0001], 1397:22-1471:17;
Transcript of hearing on 30 November 2020 [TRA.500.015.0001], 1425:27-1426:30.
Transcript of hearing on 30 November 2020 [TRA.500.015.0001], 1457:23-1458:9.
Transcript of hearing on 30 November 2020 [TRA.500.015.0001], 1457:23-31, 1460:14-
1461:4.

Transcript of hearing on 30 November 2020 [TRA.500.015.0001], 1488:15-1494:19.
Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1770:29-1775:13.
Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1767:24-1768:31.
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In short, the Court should find that Mr O’Bryan’s evidence did not advance Alex

Elliott’'s case.

The application to recall Mr O’'Bryan

221

222

223

224

Near the conclusion of Alex Elliott’s evidence, his senior counsel applied to reopen
his case and recall Mr O’'Bryan as a witness, on the premise that Alex Elliott had
suffered some prejudice or unfairness because Mr O’Bryan had not been asked
about an email Mr O’Bryan sent to Mr Symons, Mark Elliott and Alex Elliott on 17
January 2018 regarding the First Bolitho Opinion in which he said: “How is this

progressing, lads?552
Alex Elliott’s senior counsel said:

“[l]f the inference [is] that Mr O'Bryan is distinctly choosing to email to Alex
Elliott, among the other ones, that's again a matter, Your Honour, on which,
in my submission Mr O'Bryan could give evidence.... | would prefer not to,
but if submissions are going to be made that Mr O'Bryan intended to ask
my client to carry out particular work, or that Mr O'Bryan deliberately chose
to include my client in email threads because he wanted something from
him and because it was a particular work, or that Mr O'Bryan deliberately
chose to include my client in email threads because he wanted something
from him... it's just a matter of fairness that | should be permitted to ask Mr
O'Bryan that.”53

Alex Elliott's senior counsel developed that application a short time later,5%*
submitting that “It’s unfair to my client that Mr Jopling didn’t cross-examine Mr

O’Bryan on these matters when he was in court and could have. %%

The application to recall Mr O’'Bryan was misconceived as set out below.

Evidence Act, section 46

225

Section 46 provides that the court may give leave to a party to recall a witness to
give evidence about a matter raised by evidence adduced by another party, being
a matter on which the witness was not cross-examined, if the evidence has been

admitted and:

(a) it contradicts evidence about the matter given by the witness in examination

in chief; or

[SYM.001.002.3778].

Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2157:19-2158:4.
Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2187:20-
Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 218913-15.
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(b) the witness could have given evidence about the matter in examination in

chief.

No inconsistency with Mr O’Bryan’s evidence (section 46(a))

226

227

228

229

The finding sought by the Contradictors on the basis of the 17 January 2018 email
is that Alex Elliott reviewed the First Bolitho Opinion in a professional legal capacity
and provided comments.5%¢ The 17 January 2018 email is expressly referred to in
the RLOI dated 27 October 2020 in support of that allegation, and was expressly

referred to in the Contradictors’ opening.%%”
The 17 January 2018 email supports those findings, because:

(a) Mr O’Bryan collectively addressed the email to Mr Symons, Mark Elliott and
Alex Elliott, and asked them: “How is this progressing, lads?” “Lads” can

only be understood to refer to all three recipients of the email.

(b) Mark Elliott replied to that email stating: “MS has done a great job. We have
provided minor comments.” “We” can only be understood to refer to

both him and his son.

These obvious and inevitable conclusions about the 17 January 2018 email are not
inconsistent with any evidence that Mr O’Bryan gave in examination in chief.

Indeed, he was not asked about the 17 January 2018 email in examination in chief.

Mr O’Bryan’s oral evidence in chief was given in terms of sweeping generality,
because he was asked questions in terms of sweeping generality, and not taken
to particular documents by Alex Elliott’'s senior counsel. = Mr O’Bryan gave

evidence as follows:5%8

“My best recollection is that Alex Elliott was not involved in any respect prior
to the partial settlement in 2016 and that he thereafter became involved in
the class action in the sense that he certainly attended a number of
conferences in my chambers, which | shared with Mr Symons and based
on what | observed of him and what he was doing, his involvement
seemed mostly to have to do with communications between the litigation
funding company and the debenture holders, and he - the comments that
he made when he attended those conferences related to topics to do
with the interactions between the litigation funding company and the

556

558

[PLE.010.005.0001], paras [30A.b], [30B], [30C], particular (H) and [102].
Transcript of hearing on 2 November 2020 [TRA.500.011.0001], 1179:14-26.
Transcript of hearing on 30 November 2020 [TRA.500.015.0001], 1457:23-1458:9.
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debenture holders, things like the notices that were being sent, the
enquiries that were being received.”

The questions that Alex Elliott’s senior counsel thereafter directed to Mr O’Bryan
in his evidence in chief related to Alex Elliott’s attendances at conferences,>%® save
for two emails56° he asked Mr O’Bryan about, which did not include the 17 January
2018 email. The 17 January 2018 email relates to a task discussed via email,

and not to a conference.

Alex Elliott’'s senior counsel also asked Mr O’'Bryan “to characterise his (Alex
Elliott’s) role”. Mr O’Bryan said that, based on his direct observation of what he
observed Alex Elliott saying and doing, “my observation was that he was assisting
the funder in its business, in particular in relation to its communications with

debenture holders”.

It is conceded by all parties, including Alex Elliott, that Mr O’'Bryan and Mr Symons
acted for AFP in recovering the costs and commission it claimed from the Trust Co
Settlement, and the First Bolitho Opinion supported those payments to AFP.56
The 17 January 2018 email relates to “assisting the funder in its business”,

and it does not contradict any evidence that Mr O’Bryan gave.

No relevant evidence could have been qgiven (section 46(b))

233

Mr O’Bryan could not have given relevant evidence about whether or not Alex
Elliott reviewed the First Bolitho Opinion and provided comments to Mark Elliott
and/or to Mr Symons. He could only give evidence about what he directly

observed. Section 46(b) is therefore not enlivened.

No unfairness

234

Section 46 is a rule of fairness which reflects or overlaps with the common law rule

in Browne v Dunn.562

559

560
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Transcript of hearing on 30 November 2020 [TRA.500.015.0001], 1460:14-17, 1461:3-4,
1461:10-17, 1462:10-12, 1463:16-1464:27, 1464:30-1465:7, 1465:21-25, 1478:16-1479:17.
[NOB.500.002.2036] and [CBP.004.005.1309].

See [PAR.080.001.0001] at page 0046-0048, para [51.a], [51.n] and page [0100], para [101].
(1893) 6 R 67.
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As Mason P explained in Scalise v Bezzina:563

“The rule does not undermine the adversary nature of proceedings or make
one party the other’s keeper. Thus, a party who proves facts sufficient to
establish a cause of action or a defence upon which that party bears the
onus does not have to confront the other side’s witnesses with the issue if
they do not address it in their own evidence. To require this would invert
that aspect of the rule grounded in what | have described as judicial
economy. There is no unfairness in letting the sleeping dog lie and also
invoking Jones v Dunkel (1959) 101 CLR 298 so long as the moving party
has by pleadings or otherwise signalled the matter sought to be proved and
led necessary evidence on the topic. There is no need to confront an
opponent’s witnesses by cross-examination if they fail to contradict
evidence earlier called by the moving party in support of an issue raised in
the pleadings or otherwise.”

The Contradictors expressly alleged that:

(a) Alex Elliott was included in emails as if he was another solicitor acting on

the matter.564
(b) Alex Elliott provided comments on the First Bolitho Opinion.565

Both allegations were proved by the documentary evidence tendered by the
Contradictors, including the 17 January 2018 email, which is itself expressly

referred to in the Revised List of Issues.

Alex Elliott’s senior counsel chose to ask Mr O’Bryan about only two emails®%6 that
he sent to Alex Elliott, which were email chains initiated by others. Mr O’Bryan said
that he presumably replied to those emails using the “reply all” function.%%” Alex
Elliott’s senior counsel did not ask Mr O’Bryan about the 17 January 2018 email,
or about the preceding email from Mr O’Bryan to Mr Symons copied to Mark and
Alex Elliott on 12 January 2018 attaching a draft of the First Bolitho Opinion, where
Alex Elliott was copied as a result of a deliberate action by Mr O’Bryan,®%® which is

also referenced in the RLOI.5% |t was for Alex Elliott’'s senior counsel to lead

563

564
565
566

568
569

[2003] NSWCA 362, citing Flower v Hart (a firm) v White Industries (Qld) Pty Ltd (1999) 87
FCR 134 at 148-9; Stern & Anor v National Australia Bank Ltd (2000) 171 ALR 192 at 203
[42].

[PLE.010.005.0001] at 0024, para [30A.c].

Transcript of hearing on 2 November 2020 [TRA.500.011.0001], 1179:14-26.
[NOB.500.002.2036] and [CBP.004.005.1309].

Transcript of hearing on 30 November 2020 [TRA.500.015.0001], 1468:1-1470:21, 1472:2-18.
[NOB.500.005.2485].

[PLE.010.005.0001], para [30C] particular (H) and [102].
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evidence from Mr O’Bryan to contradict what had already been established by the

Contradictors; not the other way around.

Indeed, it must be recalled that Alex Elliott’s senior counsel told the Court that he
had conferred with Mr O’'Bryan on 5 November 2020, prior to serving a subpoena
on him.50  Alex Elliott was not prevented from asking questions of Mr O’Bryan
about his observations of Alex Elliott’'s engagement in the matter.5”" It is open to
the Court to infer that any evidence Mr O’Bryan might have given about emails that
he deliberately sent to Alex Elliott (as distinct from emails he sent using the “reply

all” function) would not have assisted Alex Elliott’s case.
Mr Zita/Portfolio Law

From about December 2014 to about May 2019, Mr Zita/Portfolio Law acted as

solicitor for Mr Bolitho and/or group members in the Bolitho Proceeding.

Mr Zita swore three affidavits for the purposes of setting out his defence in this
remitter.5’2 He was cross-examined on 13, 14 and 17 August 2020, prior to the

joinder of Alex Elliott, and on 26 November 2020, after Alex Elliott’s joinder.

Mr Zita is a solicitor of many years standing. When giving evidence in his own
case, he showed an appreciation of the gravity of the matters in issue in this
remitter and his own errors. His evidence was in many respects unsatisfactory,

but concessions were given, both before trial and in cross-examination.

The critical fact to emerge from Mr Zita’s evidence is that Mr Zita/Portfolio Law
completely abrogated their duties as solicitor for Mr Bolitho and group members,
permitting Mark Elliott to have complete control over the litigation. Mr Zita lent his
name and that of his firm to be used by Mark Elliott, Mr O’'Bryan and Mr Symons
exactly as they pleased, and he signed, endorsed, sent and/or filed anything that
they put before him, not caring whether there was a proper basis for what he
thereby endorsed.5”® He consciously allowed himself to be used as a postbox

solicitor, and relinquished all his duties and responsibilities to his clients and the

570
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[MSC.010.105.0001].

Order dated 27 November 2020 [ORD.500.061.0001], para [3].

Mr Zita’s affidavits dated April 2020 [CCW.036.001.0001], June 2020 [CCW.034.006.0001]
and July 2020 [LAY.070.002.0001].

cf Meagher at 675 (addressed further in Part 4, Sections B and J).
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Court into the hands of the cabal of lawyers whose directions and bidding he,

without questioning, acceded to.

In cross-examination on 17 August 2020, Mr Zita agreed that Alex Elliott was his
father’s “right hand man”.5’4 The attempt by Alex Elliott’s senior counsel to qualify
Mr Zita’s evidence given under cross-examination as limited to “the involvement
that you described in your affidavits” was unconvincing.5”®> The Court should find
that Mr Zita’s evidence under cross-examination about Alex Elliott’s role was given
on the basis of his own recollection of events, informed by his own direct
observation of the totality of the interactions between Mark and Alex Elliott, and not
through the narrow prism of what he had described in an affidavit he swore many

months earlier.

When giving evidence in Alex Elliott's case, Mr Zita appeared reluctant to
acknowledge that Alex Elliott had a role as a solicitor on the case. For instance, in
relation to the 24 June 2018 meeting at the Elliott family home (which was attended
by Mark and Alex Elliott and the Lawyer Parties), Mr Zita initially said that Alex
Elliott was there “pouring the wines”.>’® He then changed his answer to: “He was
just sitting there like he usually does in a meeting”.5’” Oddly, Mr Zita then
changed his answer again — when asked whether it was Mr Zita’s evidence that
Alex Elliott: “just poured the wine and thereafter he just sat there” he answered:
“No.”57® This puzzling and equivocal exchange demonstrates that the Court should
treat Mr Zita’s evidence in the case against Alex Elliott with some caution,
particularly the evidence given when he was recalled and cross-examined by Alex

Elliott’'s senior counsel, several months after his first cross-examination.

Mr Zita gave the following evidence about objective facts which are relevant to Alex

Elliott’s role:

(a) He said that Alex Elliott attended “a number of meetings that we had”.5"®

Transcript of hearing on 17 August 2020 [TRA.500.009.0001], 934:18-24.

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1315:14 — 1316:7, 1317:19
—-1318:14.

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1324:25-26.

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1324:27-28.

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1324:29-31.

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1326:2-4.
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He said that Mark Elliott frequently brought Alex Elliott along with him to

court hearings in connection with the Banksia litigation.580

He said he was “helping his father” to “keep on top of things | suppose”,58
those things being ‘the Banksia matter and the class action™8 and

“whatever else they were doing”.583

He was shown numerous communications between Mark Elliott, Alex Elliott,
Mr O’Bryan and Mr Symons in which they discussed legal issues relating to
the Bolitho Proceeding. He agreed that he was not consulted about any of

those communications, and was not aware of them at the time.584

Mr Crow

From about December 2012 onwards, Mr Robert Crow also acted as a solicitor for

Mr Bolitho in connection with the Bolitho Proceeding (but was not solicitor on the
record for Mr Bolitho).

AFP tendered two affidavits sworn by Mr Crow.585 He was cross-examined on his

affidavits by counsel for the SPR. Mr Crow gave the following relevant evidence:

(@)

He attended the mediation on 9 November 2017 and left late in the day

when discussions were ongoing.586

On 10 November 2017 he spoke with Mark Elliott twice by telephone. In
the first call, Mark Elliott said that negotiations were continuing and there
was a possibility of a settlement which would represent 10 cents in the
dollar for each debenture holder. Mr Crow said he thought Mr Bolitho

would give instructions to settle on that basis.%®” In the second call, Mark

580

582

583
584

585

586
587

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1329:4-6.

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1326:10-16.
Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1326:19-20.
Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1326:17-18.
[SYM.001.001.8023], [ABL.001.0643.0024 3] [AEL.100.048.0001], [AEL.100.058.0001],
[AEL.100.068.0001], [AEL.100.032.0001], [AEL.100.041.0001], [AEL.100.043.0001];
Transcript of hearing on 26/27 November 2020 [TRA.500.013.0001] [TRA.500.014.0001],
1347:7 — 1367:12.

Mr Crow’s 12 May 2020 Affidavit: [CCW.036.001.0098_2].

Mr Crow’s 22 July 2020 Affidavit: [LAY.020.006.0001].

Mr Crow’s 12 May 2020 Affidavit: [CCW.036.001.0098_2], para [16].

Mr Crow’s 12 May 2020 Affidavit: [CCW.036.001.0098_2], para [17].
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Elliott said that a settlement looked likely and Mark Elliott would seek

instructions from Mr Bolitho before agreeing to the settlement.588

On 10 November 2017 at 5.20pm, Mark Elliott emailed Mr Crow stating:
“We are agreed, its just come through. The headline figure is approx.$85
M and the debenture holders will get at least 10 cents each (possibly
by Xmas). Can you please let LB know about the terms (and about his
fee!)”. He forwarded an earlier email chain setting out the terms agreed
with Trust Co, including “Trust Co will support the application for
approval, including the plaintiffs’ claims for legal fees and the litigation
funder’s fee as agreed between the plaintiffs”.58° Mr Crow agreed that one
cent in the dollar translated to a settlement of approximately $6.6
million%°° and that he did not know what Mark Elliott meant by referring to
a settlement of $85 million.5®" He thought that it might have included the

Partial Settlement.5%2

On 13 November 2017, Mr Crow spoke to Mr Bolitho. Mr Bolitho told Mr
Crow that he had received a telephone call from Mr O’Bryan over the
weekend to tell him that they had reached an agreement for settlement. Mr
Bolitho also said that Mr O'Bryan had explained the terms of the proposed
settlement to him, and, according to Mr Crow, “he confirmed to me that
he was happy to settle on the basis that the settlement sum
represented not less than 10 cents in the dollar for all debenture
holders”.5% Mr Crow confirmed that 10 cents in the dollar translates

to a settlement of about $65 million.5%*

On 16 November 2017, Mr Crow called Mark Elliott, “who then told me that
the SPRs still wanted to proceed against Insurance House, who had been
Banksia's insurance brokers, and explained how the settlement would work
if that claim did not settle. He told me that in those circumstances the class
action would receive its share of the Trustee settlement, pay associated

costs and expenses and then distribute to debenture holders 6 to 7 cents in

Mr Crow’s 12 May 2020 Affidavit: [CCW.036.001.0098 2], para [18].
[BOL.001.001.0004].

Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 520:11-13.
Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 520:14-17.
Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 520:17-19.
Mr Crow’s 12 May 2020 Affidavit: [CCW.036.001.0098_2], para [20].
Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 520:25-26.
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the dollar and the liquidator would then keep his part of the money until
settled with Insurance House and then distribute another 3 to 4 cents in the
dollar”5% Mr Crow said that he thought Mark Elliott explained the

settlement was apportioned 80:20 in favour of the Bolitho Proceeding.5%¢

Under cross-examination, Mr Crow confirmed that Mark Elliott did not tell
him that out of the settlement of 10 cents in the dollar he was seeking

3 cents in the dollar in costs and commission.597

On 17 November 2017, Mark Elliott sent Mr Crow a draft Settlement

Deed.%98

Mr Crow said he knew that there was a provision in the settlement deed
which said that the claim for costs had to be supported by an independent
cost consultant, but he did not know (because nobody told him) that the

SPRs had insisted upon that clause.?%°

On 1 December 2017, Mark Elliott sent Mr Crow a revised draft Settlement

Deed.600

On 4 December 2017, Mr Crow met with Mr Bolitho to review the
Settlement Deed, and Mr Bolitho signed it.60

On 18 January 2018 at 7.59am, Mark Elliott asked Mr Crow to contact Mr
Pitman to persuade him to withdraw his objection to the Trust Co
Settlement, and forwarded emails from Mr O’Bryan setting out 10 points to
be covered in the telephone call directed at persuading Mr Pitman to

withdraw his objection.02

On 18 January 2018 following receipt of Mark Elliott’s email, Mr Crow called

Mr Pitman and spoke to him at length to attempt to persuade him to

Mr Crow’s 12 May 2020 Affidavit: [CCW.036.001.0098 2], para [21].

Mr Crow’s 12 May 2020 Affidavit: [CCW.036.001.0098 2], para [22].
Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 522:16-20.

Mr Crow’s 12 May 2020 Affidavit: [CCW.036.001.0098 2], para [23].
Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 529:8-15.

Mr Crow’s 12 May 2020 Affidavit: [CCW.036.001.0098 2], para [24].

Mr Crow’s 12 May 2020 Affidavit: [CCW.036.001.0098_2], paras [27] — [30];
Trust Co Settlement Deed [SYM.002.001.4695].

[BOL.001.001.0050];

Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 507:1-11.



110

withdraw his objection.6%3 Mr Crow gave the following explanation, which
was in several respects internally inconsistent, as to why he thought it was
in the best interests of debenture holders to persuade Mr Pitman to

withdraw his objection:

(i) He said that he understood that if Mr Pitman maintained the
objection and the settlement fell over, then the matter would proceed

to trial.604

(i) He said that he explained to Mr Pitman that the commission “would
be the subject of an inquiry by the court and ultimately the court
would determine whether or not that was a reasonable
commission’% and that “ultimately the fact that we were agreeing to
this settlement didn’t necessarily mean that AFP would receive a
commission of $12.8 million, that ultimately was a matter for the

court,’s06

(i) He said that “f the commission could not be supported by AFP
before the court, then the court would take care of that”, because he
was satisfied that “if the court scrutinised the commission and
considered it wasn't fair and reasonable, [then] it had the power to

reduce it”.607

(iv)  He agreed that he understood that Mr Pitman was not objecting to
the Trust Co Settlement; he was objecting solely to the amount of
the commission and costs,®®® and that he was exercising his
statutory right to object.?%® He agreed that, in assessing the
commission, it would be relevant to the Court to hear the views of Mr

Pitman.610

603
604
605
606

608
609
610

[LAY.020.007.0001]; Mr Crow’s 22 July 2020 Affidavit: [LAY.020.006.0001], paras [3] — [8].
Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 509:25-27.

Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 510:3-7.

Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 510:31-511:3.

Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 516:8-20.

Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 509:23-25.

Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 513:23-26.

Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 516:21-25.
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He said he attempted to explain to Mr Pitman that “the claim for
commission appeared to me to be within the terms of the litigation

funding agreement”.61

He said he had studied the terms of the Funding Agreement®'2 and
knew that the commission rate specified in the Funding Agreement
was a maximum of 30 per cent and that the commission rate only
applied in respect of those that had signed a Funding Agreement
which AFP had asserted to be 55 per cent of the class.®'3

He said he knew that the Funding Agreement provided that the
consideration for the commission was in return for the financing by

AFP in the conduct of the case.4

He said he knew that Mark Elliott had acted on the basis of a “no
win/no fee” agreement, and that he assumed Mr O’Bryan acted on

the same basis.61°

He said he thought that the funding commission was calculated by
apportioning the settlement sum 80:20 in favour of the Bolitho

Proceeding, and by applying a commission rate of 25%.616

He said that he thought the 80:20 apportionment was justified
because the Bolitho Proceeding was a stronger claim.6'” He agreed
that this view was based solely on what he had been told by Mr
O’Bryan.6'®

On 18 January 2018, Mark Elliott emailed Mr Crow attaching a draft of the
First Bolitho Opinion and stating: “Rob, As discussed, draft opinion
attached. Share it with Hines(?). Whatever it takes to get Pitman to FO is

approved”%'9 (“Hines” was a reference to Peter Heinz, Mr Pitman’s

solicitor). Mr Crow said that he paid no attention to the direction that he was

611

Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 509:29-30, 510:27-31.
Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 511:5-8.

Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 511:9-14.

Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 511:15-18.

Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 503:27-504:4.
Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 524:3-11.

Mr Crow’s 12 May 2020 Affidavit: [CCW.036.001.0098_2], para [22].

Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 526:28-527:4.
[BOL.001.001.0054].
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to do “whatever it takes to get Pitman to FO’2° but that he did speak with

Mr Heinz.

Mr Crow said he did not seek instructions from Mr Bolitho prior to speaking

with Mr Pitman and Mr Heinz.%2"

Mr Crow said that he was not provided with a breakdown of the claim for
$4.75 million plus GST in legal costs, and that it did not occur to him to ask
for a breakdown because he was not the solicitor on the record. Mr

Bolitho was represented by Mr Zita.t2?

Mr Crow said that nobody told him that most of the evidence had been

provided by the SPR and not by the class action.623

Mr Crow conceded that AFP paid Mr Bolitho a sum of $25,000 in December
2016 for his services in acting as representative plaintiff. Mr Crow conceded
that the Court should have been informed of that payment at the time of
approving the Trust Co Settlement and the further payment of $75,000 to
Mr Bolitho.624

Mr Crow’s evidence therefore confirms that:

(@)

Mr Bolitho did not give instructions to permit his representatives to pursue
a settlement that was conditional upon deductions of $20 million in costs
and commission. To the contrary, his instructions were to settle on a basis
that represented not less than 10 cents in the dollar for each debenture

holder (ie, approximately $65 million, without deductions).

Mr Bolitho was not informed of the settlement negotiations conducted
between his own representatives and the SPRs between 12 and 16
November 2017. In particular, Mr Bolitho was not consulted about his
representatives’ decision to insist upon terms that were adverse to the
interests of group members, and to refuse the more favourable terms

proposed by the SPRs over that period.

620
621
622

624

Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 513:3-22, 514:14-17.
Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 514:18-24.

Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 528:2-12.

Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 529:2-7.

Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 530:1-17; [BOL.001.004.0001].
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(c) The actions of Mark Elliott, Alex Elliott, Mr O’'Bryan and Mr Symons in
relation to procuring and documenting terms of settlement that were
adverse to the interests of Mr Bolitho and group members (Adverse

Settlement Terms)%25 were conducted without his authority.

The Court should find that Mr Crow was unwittingly used by Mark Elliott and Mr
O’Bryan to achieve their own commercial objectives, including by failing to inform
him of critical facts relevant to the assessment of the settlement, and most notably,
by failing to consult him about the settlement terms proposed by the SPRs which
were more favourable to the interests of debenture holders than the terms that they

insisted upon instead.
Peter Trimbos

Mr Trimbos was an expert costs consultant who was retained by AFP to prepare
five reports in relation to the costs and expenses claimed by AFP in this

proceeding, being the following:

(a) First Trimbos Report dated 8 July 2016.6%6

(b)  Second Trimbos Report dated 18 August 2016.627
(c) Third Trimbos Report dated 4 January 2018.628
(d)  Fourth Trimbos Report dated 12 March 2019.629
(e) Fifth Trimbos Report dated 29 June 2020.630

The First and Second Trimbos Reports were filed in connection with the application
for approval of the Partial Settlement. At that time, AFP claimed to have incurred
costs of $3.53 million in respect of the proceeding up to about 1 July 2016 (Pre-
July 2016 Costs).5%"

625
626
627
628

630
631

See Section E below.

[SYM.002.001.1890].

[CCW.031.001.0047].

[CBP.001.010.6230]

[EXP.020.001.0001] [EXP.020.001.0003] [EXP.020.002.0001] [EXP.020.003.0001];
[EXP.020.004.0001] [EXP.020.005.0001] [EXP.020.006.0001].

[EXP.020.007.0001] [EXP.020.008.0001].

See the First Trimbos Report, [SYM.002.001.1890] at .1918, paras [120] — [121].
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AFP, Mr O’Bryan and Mr Symons told the Court that 75% of the Pre-July 2016

Costs had been incurred in respect of the claims against the settling defendants.532

AFP sought 30% of the Pre-July 2016 Costs from the Trust Co Settlement, and
continued to rely upon the First and Second Trimbos Reports for that purpose. It

has since abandoned that claim.

The Third Trimbos Report was filed in the First Approval Application for approval
of the Trust Co Settlement before Justice Croft. It opined that the legal costs
sought to be recovered by AFP were fair and reasonable, including $3.5 million in
fees charged by the Lawyer Parties since the Partial Settlement. It was a highly
misleading report which was the focus of much of this remitter. Notably, it exhibited

all of Mr O’Bryan’s invoices which were stamped as “PAID”.633

The Fourth Trimbos Report was filed by AFP early in this remitter.634 In that report,
Mr Trimbos substantially reiterated the opinions he had expressed in the Third
Trimbos Report. Notably, his report exhibited a substitute set of Mr O’Bryan’s

invoices, which were not stamped as “PAID”.635

In the Fifth Trimbos Report, Mr Trimbos recanted the opinions expressed in his

earlier reports, and said that he had been misled.3

Mr Trimbos gave evidence on 13 August 2020.5%” He was an unsatisfactory
witness. His evidence is substantively addressed at paragraphs 1121 to 1169

below.
On 20 August 2020, Mr Trimbos was joined to the proceeding.

On 21 September 2020, Mr Trimbos filed an affidavit, which was tendered

following his death on 23 September 2020 with some limited exceptions.%38

632

633
634
635
636

637
638

See the confidential opinion of Mr O’'Bryan and Mr Symons dated 8 July 2016
[CCW.032.001.0001] at .0053, para [129], and see also the First Trimbos Report,
[SYM.002.001.1890] at .1918, paras [123] — [126].

[CBP.001.010.5957] at .6155 - .6244.

EXP.020.001.0001]

[EXP.020.004.0001] at .0003.

[EXP.020.008.0001], paras [8.b], [8.h], [8.i], [8.j], [8.K], [8.i], [8.m], [8.n], [8.9], [8.s], [8.1], [8.V],
[8.w], [8.x], [8.y], [10], [12].

Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 668:18-726:7.
[LAY.090.001.0001] (the exceptions are: the second sentence of para [90], from “moreover”
to the end of the paragraph; the sentence “I was shocked and dumbfounded when | read the
Contradictor’s list of issues; and “I could not believe what was reading”. See Transcript of
hearing on 11 December 2020 [TRA.500.022.0001], 2191-2194).
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The factual issues relating to the claim against the estate of Mr Trimbos are

addressed separately in paragraphs 1121 to 1169 below.

Subject to any points of clarification or reply that might appropriately be made by
the Contradictors in oral closing address, the legal issues relating to the survival
of the cause of action against Mr Trimbos'’s estate are to be addressed by the SPR,
and the Contradictors reserve their rights to respond to that submission in the

unlikely event that there is a need to.
SPR witnesses

The SPR called evidence from Mr Lindholm,83° Mr Newman,%4° and Mr Kingston.54

Their evidence was relevant to:

(a) the relative contributions of the Bolitho team and the SPR team to the
practical, evidentiary, and financial burden of conducting the two

proceedings;
(b) the negotiation of the Trust Co Settlement; and

(c) the McKenzie Group Proceeding and the negotiation of the Partial

Settlement.

Mr Lindholm and Mr Newman were cross-examined by counsel for AFP and Mr
Symons respectively. Their evidence was not disturbed in cross-examination and
should be accepted by the Court. Mr Kingston was not cross-examined, and his

evidence should be accepted by the Court.

The SPR also tendered two counsel opinions,®42 prepared in response to the
Court’s orders dated 1 February 2019, containing thorough analysis of the legal
issues in the Bolitho Proceeding and the SPR Proceeding, the relative merits of
the two proceedings (which was relevant to AFP’s commission claim, which it has

since abandoned), and the cooperation between the two legal teams.

639

640

641
642

Mr Lindholm’s 29 March 2019 Affidavit [SPR.006.001.0005];

Mr Lindholm’s 3 June 2020 Affidavit [SPR.006.001.0003].

Mr Newman'’s 29 March 2019 Affidavit [SPR.006.001.0001];

Mr Newman’s 3 June 2020 Affidavit [SPR.006.001.0002].

Mr Kingston’s 3 June 2020 Affidavit [SPR.006.001.0004].

Further SPR Opinion [CCW.032.001.0287] [CCW.032.001.0287] [CCW.022.001.0541];
Responsive SPR Opinion [CCW.032.001.0287].
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Keith Pitman

The Contradictors tendered an affidavit from Mr Pitman.643 Mr Pitman is a

debenture holder in Banksia and a group member in the proceeding.%** He is a

retired farmer and licensed post office operator and was aged 84 at the time of

swearing his affidavit.64

Mr Pitman gave the following evidence:

(@)
(b)

He was a member of the debenture holder committee (Committee).

Mark Elliott was also a member of the Committee in 2013 and 2014, and in
that context received information about the Trust Co Remuneration
Claim.%%¢ That documentary material shows that Mark Elliott knew that the
Trust Co Remuneration Claim could not be worth $11 million as asserted in
the First Bolitho Opinion.

The Committee thought the Trust Co Remuneration Claim was egregious,
and would not support it.?#” That too shows that Mark Elliott knew that the

claim was not worth $11 million as asserted in the First Bolitho Opinion.

When the Committee decided to support the Trust Co Settlement on 30
November 2017, the Committee was not informed of (and Mr Pitman did not
know or suspect) any of the matters forming the substance of the allegations
in this remitter.64® If he had known of such conduct, he would have made
sure the Committee was aware of it, and he would have recommended that
the Committee object to any commission and payment of legal fees to AFP

as a component of the settlement "package".%4°

Mr Pitman made numerous attempts to access the Trimbos Report and
other documents at Portfolio Law’s offices, but he was not permitted to

access them.6%0

[CCW.036.001.0395].
[CCW.036.001.0395], para [1].
[CCW.036.001.0395], para [1].
[CCW.036.001.0395], paras [9] — [18].
[CCW.036.001.0395], paras [19] — [22].
[CCW.036.001.0395], para [68].
[CCW.036.001.0395], para [70].
[CCW.036.001.0395], paras [30] — [40].
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() After Mr Pitman objected to the settlement, he was subject to a concerted
campaign by Mark Elliott, Mr O’'Bryan and Mr Crow in an effort to persuade

him to withdraw his objection.%"

(9) Mr Pitman appeared at the hearing before Justice Croft. At that hearing, he

said:

“In my letter | said | would reluctantly withdraw my objection if | had,
if it had the effect of delaying payment to debenture holders. | wish
to take the opportunity to vary that position. The position | take today
is that | will withdraw my objection and Mr Botsman will too, if a
contradictor considers that the settlement is fair and reasonable to

debenture holders.” 52

“The payment of $4.75m in fees to the lawyers for the class action
plaintiff seems excessive when the lawyers for the liquidator/special
purpose receiver are likely to have made most of the money in

progress in the pleadings and the proceedings generally.”®%3

“The arithmetic of this settlement compared with the [partial]
settlement suggests that either one, the special purpose receiver
has agreed to the class action funder receiving the windfall of about
$7.52m, or two, the special purpose receiver has agreed to the class
action plaintiff receiving more than 50 per cent of the settlement

sum. 765

“I wish to conclude by noting that as | said in my letter, about 80 per
cent of the bank's investors are over 55 years of age. |, myself are
nearly 82, and most are in their 70s or 80s. In an age where income
and equality is making news all over the world, it beggars belief that
already wealthy lawyers should profit at the expense of retirees who
stand to receive a partial return on investments that in many cases
they could not afford to lose. The unfairness is all the more stark
when one considers that it would have been an easy matter, based

on established precedents in this case, to appoint a contradictor to

[CCW.036.001.0395], paras [41] — [62].

Transcript of hearing on 30 January 2018 [SYM.001.001.5149], 27:17-23.
Transcript of hearing on 30 January 2018 [SYM.001.001.5149], 28:14-18.
Transcript of hearing on 30 January 2018 [SYM.001.001.5149], 29:1-7.
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provide some comfort to debenture holders and the court, that the
settlement is fair and reasonable. As matters stand, the only
independent lawyer who has an opportunity to consider the notice is
Mr Botsman. And as | have already explained, Mr Botsman has been

prevented from reviewing the deed of settlement.”®%5

Mr Pitman was not cross-examined, and his evidence should be accepted by the
Court.

Mr Houston and Mr McGing

Expert evidence was given by Mr Houston®® and Mr McGing,%%7 in reports filed
prior to trial, as to the reasonableness of the funding commission sought by AFP.

Mr Houston and Mr McGing gave oral evidence concurrently.58

Following the abandonment of AFP’s claim for a funding commission, their
evidence may be relevant to the question of damages, for the reasons that follow.
The Contradictors’ damages claim is quantified in Annexure A, which sets out how
the interest claim should be calculated having regard to the sum of money that

debenture holders have been held out of for each relevant time period.

Annexure A has been prepared to reflect a counterfactual where AFP is assumed

not to have engaged in misconduct as at the First Approval Application.

Clause 12 of the Funding Agreement®® provides that AFP is entitled to recover
from the Resolution Sum “a further amount, as Consideration for the financing of
the Case and performance by [AFP] of its various obligations under this [Funding

Agreement] up to a maximum of 30% from that Resolution Sum”.

In assessing AFP’s commission, the Funding Agreement directs attention to two
criteria: (1) the extent of “financing of the Case” undertaken by AFP (“the financing
criterion”) and (2) performance by AFP of its various obligations under the Funding

Agreement (“the performance criterion”).

655
656

658
659

Transcript of hearing on 30 January 2018 [SYM.001.001.5149], 29:9-26.
[EXP.020.009.0001] [EXP.020.010.0001] (Mr Houston’s 13 March 2019 and 6 May 2020
reports); [EXP.500.001.0001] (joint report of Houston/McGing dated 5 July 2020).
[EXP.010.015.0001] (Mr McGing’s 28 February 2020 report).

Transcript of hearing on 4 August 2020 [TRA.500.006.0001], 545:8 — 595:15.
[AFP.006.001.0014].
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Mr McGing’s report is relevant to the application of these criteria.®6® Mr McGing’s
evidence is that a fair and reasonable return for a litigation funder should be driven
by the inputs specific to the litigation funder, and no more: certainly not some pre-
determined “maximum rate”, without further consideration of specific inputs and
entitlements identified by the Funding Agreement and without regard to the risk
actually taken by the funder. Mr McGing opined that it was not fair to group
members, and therefore not reasonable, to determine a funding commission by
reference to the funding commissions awarded in other cases (a methodology
advanced by Professor Morabito, adopted by Mr Houston in his report, and

implicitly accepted without analysis in numerous class action cases).

Mr McGing prepared his report on the assumption that the Lawyer Parties acted
on a deferred fee arrangement rather than on the basis of no win no fee. Mr
McGing’s report discloses the adjustments that should be made if that assumption
were incorrect.%%" In light of the documentary evidence which emerged shortly
before trial confirming that Mr O’Bryan and Mr Symons acted on a no win no fee
basis,?%2 Mr McGing’s evidence is to the effect that a return of approximately
$959,000 is reasonable.®63

The Contradictors’ primary position is that, in assessing interest on the sum that
debenture holders have been held out of by reason of the misconduct in issue in
this remitter, no allowance should be made for any funding commission that
might have been awarded to AFP absent that misconduct (“the Counterfactual”),
because AFP failed to prove that it had entered into Funding Agreements
with the group members (apart from Mr Bolitho and Mrs Botsman). Indeed,
midway through the trial, AFP sought to introduce evidence of Mr Horne, and when
that evidence was put in issue,%%* AFP declined to call Mr Horne and shortly
thereafter abandoned its claim for commission.%%5 It should be inferred that the

evidence would not have assisted AFP.

If, contrary to the Contradictors’ primary position — and indeed AFP’s position,
having regard to the abandonment of its claim for commission — the Court was

660
661
662
663

665

[EXP.010.015.0001].

[EXP.010.015.0001] at p.0005 (Table 1.2).

[ABL.001.0685.00008] [ABL.001.0685.00009].

[EXP.010.015.0001] at p.0005 (Table 1.2) (ie, excluding any return to AFPL in relation to
“lawyer costs/fee arrangements”, given that AFPL took no risk in relation to those fees).
[OBJ.040.001.0001]; transcript of hearing on 4 August 2020 [TRA.500.006.0001], 608:19-
622:17.

Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 665:25-28.



278

279

280

120

minded to make some allowance for AFP’s funding commission in the
Counterfactual, that allowance should be assessed on the basis of Mr McGing’s

evidence, and not on the basis of Mr Houston’s evidence.

Thus, the Court should find that, absent misconduct, if any funding commission
would have been approved to AFP at all, it would have been necessary to
deploy a methodology akin to that advanced by Mr McGing, and the funding
commission thus approved would have been limited to an amount of about
$959,000.

Mr Samuel

The Contradictors called evidence from Mr Samuel, an expert accountant,®6¢ to
establish that AFP’s accounts disclosed no liability for the Lawyer Parties’ fees for
the Relevant Period and that they were therefore retained on a “no win no fee”

basis.

Mr Samuel was briefed to prepare his report in late 2019, and issued two reports
in January/February 2020. In July 2020,%7 AFP and Mr Symons discovered the
“no win no fee” letters that Mr O’'Bryan and Mr Symons issued in March/April 2017
in which they expressly confirmed they were retained on a “no win no fee” basis in
all matters funded by AFP.%%8 Those letters offer direct proof of the “no win no fee”
terms upon which Mr O’'Bryan and Mr Symons were retained. It is therefore
unnecessary to further address Mr Samuel’s evidence, save to comment on the
wasted expense associated with the battle of tactics that AFP, Mr O’'Bryan and Mr
Symons deployed by withholding the “no win no fee” letters, which should have
been discovered in response to the Court’s 1 February 2019 discovery orders®6°

and pursuant to section 26 of the CPA.

666

668
669

[EXP.010.001.0001] [EXP.010.013.0001_2] [EXP.010.016.0001].

[MSC.010.018.0001].

[SYM.008.001.0017]; [ABL.001.0685.00008] [ABL.001.0685.00009]; [AFP.015.001.0001].
[ORD.500.005.0001], para [11.a].
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PART 3: LEGAL PRINCIPLES FOR LIABILITY

Each of AFP, Mr O’Bryan, Mr Symons, Mr Zita/Portfolio Law, Mr Trimbos, and Alex

Elliott were subject to the paramount duty and overarching obligations imposed

The overarching obligations apply to—

any person who is a party;

any legal practitioner or other representative acting for or
on behalf of a party;

any law practice acting for or on behalf of a party;

any person who provides financial assistance or other
assistance to any party in so far as that person exercises
any direct control, indirect control or any influence over
the conduct of the civil proceeding or of a party in respect
of that civil proceeding, including, but not limited to—

(i) an insurer;

(i) a provider of funding or financial support, including
any litigation funder.

Subject to subsection (3), the overarching obligations do not apply
to any witness in a civil proceeding.

The overarching obligations (other than the overarching obligations
specified in sections 18, 19, 22 and 26) apply to any expert witness
in a civil proceeding.

Subsection (3) is in addition to, and not in derogation of, any existing
duties applying to expert witnesses.”

“Party” is defined in section 3 of the CPA to mean “party to a civil proceeding”.

A. Civil Procedure Act
281
under the CPA.
Al. Scope of application
282  Section 10 of the CPA provides:
“(1)
(@)
(b)
(c)
(d)
(2)
(3)
(4)
283
284

Accordingly, on the express terms of section 10, the overarching obligations apply

to AFP, the Lawyer Parties and Mr Trimbos (who was an expert witness in relation

to the First Approval Application before Justice Croft).
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It is submitted that Alex Elliott is likewise subject to the overarching obligations, on

(a) a legal practitioner or other representative acting for or on behalf of a party

(Mr Bolitho and group members);

(b) a person providing assistance to any party, insofar as he exercised indirect
control and/or influence over the conduct of the Bolitho Proceeding or the

conduct of Mr Bolitho in respect of that proceeding;

(c) a legal practitioner or other representative acting for or on behalf of AFP,

which was joined to the Bolitho Proceeding on 18 July 2018.

“Each person to whom the overarching obligations apply has a paramount
duty to the court to further the administration of justice in relation to any civil
proceeding in which that person is involved, including, but not limited to—

(a) any interlocutory application or interlocutory proceeding;
(b) any appeal from an order or a judgment in a civil proceeding;

(c) any appropriate dispute resolution undertaken in relation to a civil
proceeding.”

285
the basis that he was:
A2. Paramount Duty
286  Section 16 of the CPA provides:
287

The concept of the lawyer’s paramount duty to the court as an officer of the court
has existed for 800 years. It emerged simultaneously with the legal profession. An
early example of statutory regulation of the legal profession is chapter 29 of the
Statute of Westminster | (1275), in which “deceit or collusion” by lawyers was
forbidden.6’° The legal profession was also regulated by the lawyers’ oath, a

“condensed code of legal ethics”,6”! by which lawyers were required to swear that

671

Benton, J H. (1909). The lawyer's official oath and office. Boston: Boston Book Co.
Rice Andrews, C. (2004) Standards of Conduct for Lawyers: An 800-Year Evolution, 57 SMU
L. Rev. 1385, 1388.
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they would “not themselves, or by means of others, suborn witnesses, or instruct

the parties to give false evidence, or to suppress the truth”.572

The legal profession has long required the highest standards of integrity.6”3 There
are four interrelated interests involved. Clients must feel secure in confiding their
secrets and entrusting their most personal affairs to lawyers. Fellow practitioners
must be able to depend implicitly on the word and the behaviour of their colleagues.
The judiciary must have confidence in those who appear before the courts. The
public must have confidence in the legal profession by reason of the central role
the profession plays in the administration of justice. Many aspects of the
administration of justice depend on the trust by the judiciary and the public in the

performance of professional obligations by professional people.674

The CPA was enacted in the context of existing principles, developed over
centuries, as to the lawyer’s duty to and relationship with the Court. The unifying
force of these principles is the need to serve and protect the justice system by
requiring lawyers to act with honesty, fairness, expedition, efficiency and

restraint.675

The CPA does not merely reaffirm the existing inherent powers of the Court, but
provides a powerful indication of the will of the Parliament about the values sought
to be achieved by the way in which cases are managed in the courts and the
balances that have to be struck.5’® Parties to a civil proceeding are under a strict,
positive duty to ensure that they comply with each of the overarching obligations

and the Court is obliged to enforce these duties.®””

Existing principles continue to provide guidance as to the paramount duty as
reflected in the CPA. At common law, a lawyer’s paramount duty encompasses all

of the following:

(a) Lawyers must be candid with the Court and not mislead the Court in any

Benton, J H. (1909). The lawyer's official oath and office. Boston: Boston Book Co, p 15.
New South Wales Bar Association v Cummins (2001) 52 NSWLR 279, [19] (‘Cummins’).
Cummins at [20].

DA Ipp "Lawyers' Duties to the Court" (1998) 114 LQR 63, 106.

Yara Australia Pty Ltd v Oswal (2013) 41 VR 302, 311 [26] (‘Yara’); Dura (Australia)
Constructions Pty Ltd v Hue Boutique Living Pty Ltd (No 5) (2014) 48 VR 1, 36 [92] (‘Dura No
5).

Dura No 5 at 36 [92].

DA Ipp "Lawyers' Duties to the Court” (1998) 114 LQR 63, 105.
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Lawyers must not corrupt the administration of justice, and this requires
lawyers to conduct cases with due propriety and not to further dishonest
conduct on the part of the client. A lawyer must not assert a case he knows
is false, nor connive at or attempt to substantiate a fraud, nor assist in any
way in dishonourable or improper conduct.’”® If the client insists on the

lawyer conducting the case improperly, the lawyer must withdraw. 680

If a lawyer discovers that a witness intends or is likely to give false
testimony, he is duty bound not to produce that individual as a credible
witness. A lawyer must not produce a witness statement which the lawyer
knows to be false or where the lawyer knows that the witness does not
believe the statement to be true in all respects. If the lawyer is put on inquiry
as to the truth of the facts stated in the statement, the lawyer should, where
practicable, check whether those facts are true. If a lawyer discovers that
a witness statement served by the lawyer is incorrect, the lawyer must

inform the other parties immediately.8

For a lawyer to have a conflict of interest in representing a client is a breach
of duty, not only in respect of the fiduciary relationship with the client, but
also to the Court. The duty to the Court arises from the Court's concern that
it should have the assistance of independent legal representation for the
litigating parties. The integrity of the justice system is dependent on lawyers
acting with perfect good faith, untainted by divided loyalties of any kind.
This is central to the preservation of public confidence in the administration

of justice.682

Lawyers must exercise judgment in the presentation of cases. They must

advance only those points that are reasonably arguable.683

683

DA Ipp "Lawyers' Duties to the Court" (1998) 114 LQR 63, 89, 104.
DA Ipp "Lawyers' Duties to the Court"” (1998) 114 LQR 63, 105.
DA Ipp "Lawyers' Duties to the Court" (1998) 114 LQR 63, 92.

DA Ipp "Lawyers’ Duties to the Court" (1998) 114 LQR 63, 93, 104, citing Kooky Garments
Ltd v Charlton [1994] 1 NZLR 587; Black v Taylor [1993] 3 NZLR 403; Murray v Macquarie
Bank Ltd (1991) 33 FCR 46; Keys v Boulter [1971] 1 QB 300 at pp 306, 309; Everingham v
Ontario (1992) 88 DLR (4th) 755.

DA Ipp "Lawyers' Duties to the Court” (1998) 114 LQR 63, 104.
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() Mere mistake or error of judgment is not a breach of duty to the Court. But
misconduct, default or negligence of a serious nature may be a breach of

the paramount duty sufficient to justify an appropriate order.58

(9) A solicitor cannot escape liability for lack of diligence on the ground that
counsel has been briefed. Although, in general, a solicitor is entitled to rely
on the advice of counsel properly instructed, he is not entitled to follow such
advice blindly and must apply his own professional mind to the issue. The
solicitor is expected to be experienced in his particular legal fields and the

briefing of counsel does not operate so as to give automatic immunity.85

The CPA has extended the compass of the paramount duty to other participants in
civil proceedings, including parties, litigation funders, expert witnesses, and others
who exercise influence over the conduct of a civil proceeding.%® Accordingly, the

principles set out above apply, where relevant, to such persons.

The obligations imposed by the CPA ought be regarded as non-delegable.®8’

“A person to whom the overarching obligations apply must not, in respect
of a civil proceeding, engage in conduct which is—

292
293
A3. Duty not to mislead or deceive
294  Section 21 of the CPA provides:
(a) misleading or deceptive; or
(b) likely to mislead or deceive.”
295

The content of the obligation in section 21 is informed by jurisprudence on
section 18 of the Australian Consumer Law in the context of trade or commerce.

Intention to mislead is irrelevant for the purposes of section 21.688

685

686
687
688

Hudspeth v Scholastic Cleaning and Consultancy Services Pty Ltd (No 8) [2014] VSC 567
(‘Hudspeth No 8’), [166]; DA Ipp "Lawyers' Duties to the Court" (1998) 114 LQR 63, 95, citing
Ridehalgh v Horsefield [1994] Ch 205; Myers v ElIman [1940] AC 282; Cassidy v Murray
(1995) FLC 92-633.

DA Ipp "Lawyers' Duties to the Court" (1998) 114 LQR 63, 95, citing Davy-Chiesman v Davy-
Chiesman [1984] Fam 48.

CPA s 10.

Dura No 5 at [131] — [132].

Hudspeth No 8 at [177] — [194]; Brown v Guss [2015] VSC 57 [171].
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It is necessary to begin consideration of the application of section 21 by identifying
the conduct that is said to meet the statutory description of “misleading or deceptive
or... likely to mislead or deceive”. The first question for consideration is always:

“What did the alleged contravener do (or not do)?”68°

Duty to act honestly

297

298

299

Section 17 of the CPA provides:

“A person to whom the overarching obligations apply must act honestly at
all times in relation to a civil proceeding.”

Dishonesty is assessed by reference to the standard of ordinary, honest persons
and is not a term of art.?% |t is to be determined by reference to the mental state
of the person whose conduct is in issue.?%' In most cases where the question is
whether some positive act was dishonest, the question is whether the act was done
with knowledge or belief of some specific thing or with some specific

intent.92

A conclusion that something is said dishonestly cannot be reached if they believe
in the truth of the statement. 6% A person is deceitful if they know or believe that
that which they say is false.®®* Itis not however necessary that the person making
the false statement understood it to be dishonest by that standard. In McCarthy,

Kiefel J said:%9

‘it is incongruous to ask whether a person accused of dishonesty
appreciated that to be the case. Ordinary honest persons determine
whether a person’s act is dishonest by reference to that person’s knowledge
or belief as to some fact relevant to the act in question, or the intention
with which it was done. They do not enquire whether the accused must
have realised the act was dishonest. The ordinary person would consider
it to be dishonest to assert as true something which is known to be false.”

689
690

692
693
694
695

Hudspeth No 8 at [195], referring to Google [2013] HCA 1, [89].

McCarthy v St Paul International Insurance Co Ltd (2007) 157 FCR 402, [34] (‘McCarthy’),
citing Peters at [15] and [18], McCann at [55], Comino v Manettas (1993) 7 ANZ Insurance
Cases 61-162, 77,869 and Harle v Legal Practitioners Liability Committee (2004) 13 ANZ
Insurance Cases 61-605, 77,302.

McCarthy at [34]; McCann v Switzerland Insurance Australia Ltd (2000) 203 CLR 579, [55]
(‘McCann’).

McCann at [55], citing Peters v R (1998) 192 CLR 493 (‘Peters’), [16].

McCarthy at [34], citing Derry v Peek (1889) 14 App Cas 337, 361 (‘Derry v Peek’).
McCarthy at [34], citing Derry v Peek at 343, 351, 374.

McCarthy at [34], citing Peters at [15].
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Thus, what must be established is that the person subjectively intended to do the
acts which are said to be objectively dishonest by the ordinary standards of

reasonable and honest people.5%

There is little, if any, difference between failing to act honestly and engaging in

conduct that knowingly misleads or deceives.5°7

The question whether a failure to act is dishonest is usually answered by
considering whether that failure was motivated by a desire to conceal the truth
or to obtain an advantage to which the person concerned knew he or she was

not entitled.698

Dishonesty encompasses recklessness — that is, a statement made not caring
whether it be true or false, or without an honest belief as to its truth;%%°® an

indifference to, or disregard of, whether a statement be true or false.”®

A dishonest state of mind may be inferred from wilful blindness or from dishonest
or deliberate ignorance.’®" “Wilful blindness, the deliberate shutting of one’s eyes
to what is going on, is equivalent to knowledge.””%? In Pereira v Director of Public
Prosecutions,’® in dealing with knowledge proved by inference from surrounding

circumstances, the High Court said:

"... a combination of suspicious circumstances and failure to make enquiry
may sustain an inference of knowledge of the actual or likely existence of
the relevant matter."

Where, in a civil case, knowledge is to be inferred from the surrounding

circumstances, it must be the more probable inference available.”%4

696

698

699

701
702

704

SAJ v R [2012] VSCA 243 [6], [56]-[57]; Farah Constructions Pty Ltd v Say-Dee Pty Ltd
(2007) 230 CLR 89, 162 [173] per Gleeson CJ, Gummow, Callinan, Heydon and Crennan JJ.
Hudspeth No 8 at [192].

McCann at [56].

Derry v Peek.

R v Staines (1974) 60 Cr App R 160.

ASIC v Rent 2 Own Cars Australia Pty Ltd (2020) 147 ACSR 598, [372].

Giorgianni v R (1985) 156 CLR 473, 482.

(1988) 82 ALR 217, 220.

Amalgamated Television Services Pty Ltd v Marsden [2002] NSWCA 419 [88], [373].
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A5. Duty to ensure that legal costs are reasonable and proportionate

306 Section 24 of the CPA provides:

“A person to whom the overarching obligations apply must use reasonable
endeavours to ensure that legal costs and other costs incurred in
connection with the civil proceeding are reasonable and proportionate to—
(a) the complexity or importance of the issues in dispute; and

(b) the amount in dispute.”

307 Section 24 imposes a positive obligation to take steps to ensure that costs are not
excessive.’% Parties and their legal representatives are each obliged to comply
with the overarching obligation.”®® The legal practitioners’ duty is non-delegable.”?”

A6. Duty not to make claims that lack a proper basis

308 Section 18 of the CPA provides:

“A person to whom the overarching obligations apply must not make any

claim or make a response to any claim in a civil proceeding that—

(a) is frivolous; or

(b) is vexatious; or

(c) is an abuse of process; or

(d) does not, on the factual and legal material available to the person at
the time of making the claim or responding to the claim, as the case
requires, have a proper basis.”

309 “Claim” refers to a cause of action or the assertion of a right that entitled the

asserting party to relief from the court.”® Section 18 applies equally to claims for
interlocutory relief.”%® An assessment of proper basis must be made at the time of
filing a document to advance the claim or the response to the claim, or at the time
of making or responding to an oral application. The overarching obligation requires

that, at that time, the claim or response to a claim has a proper basis, assessed on

706
707
708
709

Yara at [12].
Yara at [14].
Yara at [14].
Dura No 5 at [88].
Dura No 5 at [88].
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the factual and legal material available to the person making the claim or

response.”10

Where a solicitor has arranged matters so that the retained counsel undertakes the
conduct of the proceeding with respect to matters ordinarily managed by the
solicitor, the solicitor not only authorises the barrister to perform all necessary steps
but also places the barrister in the position of acquiring firsthand knowledge of
relevant facts; and the solicitor is to be fixed with knowledge acquired by the

barrister.”
Agency

AFP acted as agent for the group members. AFP’s claim against Mrs Botsman

was brought on that express premise.”2

A principal is entitled to have an honest agent, and it is only the honest agent who
is entitled to any commission.”'3 If an agent directly or indirectly colludes with the
other side, and so acts in opposition to the interest of his principal, he is not entitled

to any fee.”14

Once a conflict of interest is shown, “the right to remuneration goes”.”'®> The
remuneration is forfeited because it has not been earned by good faith

performance in relation to a completed transaction.”'6

There is no inconsistency in awarding the principal both damages and the refund
of the commission.”'” The agent has no right to be paid or to retain any commission
and must also compensate the principal for any loss which the agent has

caused.”'8

This rule operates as a deterrent to betrayal by the agent.”"®

710
711
712

713
714
715
716
77
718
719

Dura No 5 at [88].

Hudspeth No 8 at [226].

See the transcript of the hearing in AFP v Botsman, [NOB.500.004.4522] at page .4542 (lines
19 — 24), page .4558 (lines 12-30); page .4605 (lines 3-5 & 22-23); [CCW.005.003.0001],
page .0007 (lines 16-20 & 30-31); page .0008 (lines 15-16).

Andrews v Ramsay & Co [1903] 2 KB 635, 638.

Andrews v Ramsay & Co [1903] 2 KB 635, 638.

Imageview Management Ltd v Jack [2009] Bus LR 1034, [43] — [44], [50].

Premium Real Estate Ltd v Stevens [2009] 2 NZLR 384, [90].

Premium Real Estate Ltd v Stevens [2009] 2 NZLR 384, [90].

Premium Real Estate Ltd v Stevens [2009] 2 NZLR 384, [90].

Imageview Management Ltd v Jack [2009] Bus LR 1034, [50].
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A solicitor’'s entitlement to costs where the solicitor has been

negligent

Claim for costs where solicitor has been negligent

316

317

318

319

320

A solicitor is generally not entitled to costs for work that is useless.”20
In addition, rule 63.23(1) provides:

“‘Where a solicitor for a party, whether personally or through a servant or
agent, has caused costs to be incurred improperly or without reasonable
cause or to be wasted by a failure to act with reasonable competence and
expedition, the Court may make an order that—

(a) all or any of the costs between the solicitor and the client be
disallowed or that the solicitor repay to the client the whole or part of
any money paid on account of costs;

(b) the solicitor pay to the solicitor's client all or any of the costs which
the client has been ordered to pay to any party;

(c) the solicitor pay all or any of the costs payable by any party other
than the client.”

Pursuant to this rule, costs may be disallowed if they have been incurred
improperly, or without reasonable cause. That encompasses expenditure incurred
through a solicitor's negligence or ignorance, or costs wasted by undue delay or

other misconduct or default on the part of the solicitor.”2!

The primary object of r 63.23(1) is not punitive or disciplinary but compensatory,
enabling reimbursement of a party’s costs incurred because of the default of the
solicitor.”?2 The primary object of the Rule is not to punish the solicitor, but to
protect the client who has suffered and to indemnify the party who has been injured.
Rule 63.23(1) also protects solicitors from the negligence or incompetence of

counsel.

The words “reasonable competence and expedition” invoke a standard capable of
being satisfied on proof of a failure to act with the standard of competence expected

of ordinary members of the legal profession”?® - acting “in a way no reasonably

720
721

722

723

Re Windeyer, Fawl & Co; Ex parte Foley (1930) 31 SR (NSW) 145, 149.

Ryan v Hansen t/as Hansens Solicitors (2000) 49 NSWLR 184, [71], citing Re Massey and
Carey (1884) 26 Ch D 459, 464.

Yara at [18], citing White Industries (Qld) Pty Ltd v Flower & Hart (a firm) (1998) 156 ALR
169, 229.

Dura No 5 at 20-21, referring to Ridehalgh v Horsefield [1994] Ch 205, 232.
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well-informed and competent ordinary member of the profession would have
done”.’? |tis a lower threshold than gross negligence or dereliction of duty.”?> The
standard may be assessed by reference to any special qualifications, experience,
or attributes possessed by the legal practitioner, such as a speciality area of

practice or field of law.7%6

A solicitor, who has been found to be negligent, may nonetheless recover from his
client those costs which are severable, untainted by negligence and which relate
to matters distinct from those upon which the solicitor has been found negligent.”?”
He may not recover fees in respect of the very proceedings in which he has been
found negligent, unless he can show (the onus being on him) that, despite the
negligence, some real advantage has accrued to the client from those services, or
some of them, which would render it unjust for the client to escape liability for those

fees or part of those fees.”28

It is submitted that all of those principles are relevant to AFP’s claim for the Court’s
approval to recover Portfolio Law’s costs from the settlement fund, particularly
having regard to the concessions and admissions by AFP and Mr Zita/Portfolio Law
about Mr Zita/Portfolio Law’s carelessness and failure to exercise independent

judgment, namely that:

(a) Mr Zita/Portfolio Law were careless in numerous respects,’?® including in

failing to monitor counsel’s fees and retainer arrangements;”3¢

(b) Mr Zita/Portfolio Law failed to exercise sufficient independent judgment

when acting for Mr Bolitho;"3"

724
725
726
727

728

729

731

Dura No 5 at 22 [57.b].

Dura No 5 at 20-21.

Dura No 5 at 20-21.

Ryan v Hansen t/as Hansens Solicitors (2000) 49 NSWLR 184, [71]; Cachia v Isaacs (1985) 3
NSWLR 366, 371.

Ryan v Hansen t/as Hansens Solicitors (2000) 49 NSWLR 184, [71]; Cachia v Isaacs (1985) 3
NSWLR 366, 371.

Mr Zita’'s April 2020 Affidavit [CCW.036.001.0001], paras [92], [164], [204];

Transcript of hearing on 17 August 2020 [TRA.500.009.0001], 954:11-16.

Mr Zita’s April 2020 Affidavit [CCW.036.001.0001], paras [38], [42], [281], [288] — [289]; see
also [PLE.020.001.0001] & [PAR.080.001.0001], para [72.d] and [PLE.070.001.0001_2].
Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 729:13-16.
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the Bolitho Class Action Email Account and the General Class Action Email
Account were established to reduce the need for Mr Zita/Portfolio Law to

attend to correspondence;32

nearly all the correspondence that Mr Zita/Portfolio Law sent was authored

by others;733

Mr Zita/Portfolio Law sent out correspondence that was factually wrong

and/or misleading;”3*

much of the work that Mr Zita allegedly did on the matter was of no utility,
including reading witness statements and expert reports without annotating

them or taking any notes of what he had allegedly read; and

Mr Zita did not involve himself in the documentation of the Trust Co
Settlement and did not provide Mr Bolitho with any advice about the Trust

Co Settlement.”35

Abrogation of duties

323

The Court relies upon the solicitor on the record for a party on the basis that legal

practitioners have a duty to the Court as well as a duty to their clients.”3¢ In

Wentworth v Rogers,”3" the Court of Appeal said:

“‘Mr Russo lent himself to a situation in which he allowed himself to be
controlled by his client. It is one thing to take instructions but it is another
thing to allow the client to have complete control of the litigation in the way
that Ms Wentworth had control of this litigation. We do not mean to be
unkind but the objective facts of the matter are open to the inference that
Mr Russo acted as Ms Wentworth's lackey. He did her bidding and allowed
her to conduct the various applications which were before the Court in
whatever way she chose. He had no control over her and, if what she was
doing would have amounted to misconduct by a practitioner, he must
bear responsibility for what she did.”

732

733

734

736
737

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 869:14-16.

Mr Zita’s April 2020 Affidavit [CCW.036.001.0001], para [91];

transcript of hearing on 14 August 2020 [TRA.500.008.0001] 869:11-19;

see also [PLE.020.001.0001] & [PAR.080.001.0001], para [62] & [PLE.070.001.0001_2].
Mr Zita’s April 2020 Affidavit [CCW.036.001.0001], paras [164]

Mr Zita’s April 2020 Affidavit [CCW.036.001.0001], para [207].

Wentworth v Rogers [1999] NSWCA 403, [43].

[1999] NSWCA 403, [46].
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It is submitted that this principle is relevant to AFP’s claim for Portfolio Law’s costs
in circumstances where Mr Zita relinquished his responsibilities as solicitor on the
record in favour of Mark Elliott, Alex Elliott, Mr O’Bryan and Mr Symons. Mr
Zita/Portfolio Law must bear responsibility for the way in which the proceedings
were conducted by them. This, in turn, informs the Court’s assessment of AFP’s

claim to recover the fees of Mr Zita/Portfolio Law.
Funding Agreement

The Corporations Regulations 2001 (Cth) specify that the providers of litigation
funding schemes and arrangements are exempt from the requirement to hold an
Australian Financial Services Licence as long as they have appropriate processes

in place to manage conflicts of interest.”38

Clause 7.3 of the Funding Agreement provides:
“For the duration of this... Agreement, [AFPL] will:

7.3.1. by implementing the Conflicts Management Policy, comply with the
requirements of the Regulations; and

7.3.2. provide timely and clear disclosure to the Plaintiff of any material
breach of the Regulations by [AFPL] in relation to the subject matter
of this... Agreement.”

AFP provided group members with copies of its Conflict Management Policy dated
16 March 2014 (Conflict Management Policy) and Disclosure Statement dated

2 June 2014 (Disclosure Statement).”3°
The Conflicts Management Policy’# includes the following provisions:

(a) “Our standard agreement with the Lawyers (Standard Lawyers Terms)
requires the Lawyers to disclose to each member of the group which has
entered into a funding agreement with [AFP] (Funded Person) the sources
of all fees or other income they may receive in relation to the litigation being
funded by [AFP], including providing a budget for all estimated costs and

expenses up to the conclusion of a trial in any funded Proceedings”.”#!

Regs 7.1.04N, 7.6.01(1)(x), 7.6.01(1)(y), 7.6.01AB.
[MSC.020.012.0001]; [AFP.006.001.0001].
[AFP.006.001.0001].

[AFP.006.001.0001], Conflicts Management Policy, para [4].
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“‘We will appoint the lawyers to work for you on the terms of an agreement,
known as the Standard Lawyers Terms, between us and the lawyers. The
lawyers may also have a retainer agreement directly with you. The lawyers’
retainer agreement explains in detail how the lawyers are paid and how their

fees are calculated.”742

“As well as providing funding for the claim, we usually also investigate the
claim and provide project management services, which include discussing
strategy with the lawyers and monitoring costs and budgets. We will also
provide any other non legal assistance which you or your lawyers may

reasonably request.”743

“ASIC considers that a divergence of interests may arise because (1) [AFP]
wishes to keep the legal and administrative costs of the funded litigation low
to maximize its return; (2) the lawyers may be seen to have an interest in
maximizing their fees; and (3) you have an interest in minimizing the returns
of both [AFP] and the lawyers.”744

“If we identify a conflict which arises during the course of your funded
litigation which has not been disclosed to you, we will bring it to your

attention.”745

AFP seeks to ensure that the interests of group members are adequately

protected by (amongst other things):
(i) carrying out its Conflicts Management Policy;”46

(i) appointing a “Senior Officer” who is responsible for implementing,
monitoring, and managing the Policy (the Conflicts Management

Policy states that the Senior Officer is “Diane Jones”);’4"

(i)  seeking to identify actual or potential conflicts in relation to the
litigation in a timely manner and disclosing them to group

members;748

742
743
744
745
746
747
748

[AFP.006.001.0001], Disclosure Statement, para [3.8].
[AFP.006.001.0001], Disclosure Statement, para [3.10].
[AFP.006.001.0001], Disclosure Statement, para [4.2].
[AFP.006.001.0001], Disclosure Statement, para [4.4].
[AFP.006.001.0001], Disclosure Statement, para [4.27.b].
[AFP.006.001.0001], Disclosure Statement, para [4.27.c].
[AFP.006.001.0001], Disclosure Statement, para [4.27.d].



329

330

135

(iv)  “acknowledging and accepting that the professional and fiduciary
duties owed to you by the lawyers (being funded by [AFP] to pursue
your claim) take precedence over any duties or obligations those

lawyers may owe to AFP”;749

(v) “disclosing the sources of all fees or other income [AFP] and the

lawyers may receive in relation to your funded litigation”;750

(vi)  “disclosing any material relationship between [AFP] and the lawyers
or any claimant in accordance with the Conflicts Management

Policy; >

(vii)  “providing, in the funding agreement, the procedure that will be
applied in deciding whether to accept any settlement offer in relation

to your claims”.752

Clause 13.3 of the Funding Agreement’>3 provides:

“Except in relation to Settlement, which is dealt with below, if the Lawyers
notify [AFP] and the Plaintiff that the Lawyers believe that circumstances
have arisen such that they may be in a position of conflict with respect to
any obligations they owe to [AFP] and those they owe to the Plaintiff, the
Plaintiff and [AFP] agree that, in order to resolve that conflict, the Lawyers
may:

13.3.1 seek instructions from the Plaintiff, whose instructions will override
those that may be given by [AFP];

13.3.2 give advice to the Plaintiff and take instructions from the Plaintiff,
even though that advice is, and instructions are, or may be, contrary to
[AFPL’s] interests; and

13.3.3 refrain from giving [AFP] advice and acting on [AFP’s] instructions,

where that advice is, or those instructions are, or may be, contrary to the
Plaintiff’s interests.”

Clause 13.5 of the Funding Agreement”* provides:

“In recognition of the fact that [AFP] has an interest in the Resolution Sum,
if the Plaintiff:

749
750
751
752

754

[AFP.006.001.0001], Disclosure Statement, para [4.27.€].
[AFP.006.001.0001], Disclosure Statement, para [4.27 .f].
[AFP.006.001.0001], Disclosure Statement, para [4.27.9].
[AFP.006.001.0001], Disclosure Statement, para [4.27.h].
[AFP.006.001.0014].
[AFP.006.001.0014].
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13.5.1 wants to Settle the Class Action for less than [AFP] considers
appropriate; or

13.5.2 does not want to Settle the Class Action when [AFP] considers it
appropriate to do so,

then the Plaintiff agrees that [AFPL] and Plaintiff must seek to resolve their
difference of opinion by referring it to counsel for advice on whether, in
counsel’s opinion, Settlement of the Class Action on the terms and in the
circumstances is fair and reasonable in all of the circumstances.”

Clause 13.6 of the Funding Agreement’>S provides:

“If Counsel's opinion is that the Settlement is fair and reasonable then the
Plaintiff and [AFPL] agree that the Lawyers will be instructed to do all that
is necessary to settle the Class Action provided that the approval of the
Court is sought and obtained.”

The following contextual matters are noteworthy:

(@)

The Funding Agreement, Conflicts Management Policy and Disclosure
Statement prescribed processes for managing conflicts of interest (Conflict
Policies) as part of a statutory scheme which exempted AFP from the need
to hold an Australian Financial Services Licence, provided it had adequate

processes for managing conflicts.

The Conflict Policies existed to protect Mr Bolitho and other group

members.

Mr Bolitho and the Lawyer Parties represented (and owed duties to) all

group members, only some of whom had signed the Funding Agreement.

The Funding Agreement purported to empower AFP to give instructions in
the litigation which affected the rights of all group members (including group

members who did not sign the Funding Agreement).

The Funding Agreement, and particularly the Conflict Policies, were therefore a

critical component of the Lawyer Parties’ retainer agreements. Notably, Mr

755

[AFP.006.001.0014].
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Zita/Portfolio Law appeared to concede as much in their opening, having regard to

the submission by their counsel that: 756

“although Mr Zita did act and doesn't seek to shy away from the fact that he
acted on the instructions of Mr Elliott, he did that in his view based on Mr
Elliott wearing the hat of the funder pursuant to his contractual right, and in
fact we would say that if Mr Zita refused to follow a direction of Mr
Elliott that would have given rise to a contractual breach of the funding
agreement, and provided that Mr Zita felt that the instructions provided to
him by Mr Elliott were not inconsistent with his duties to Mr Bolitho or his
duties to the court there was no reason for him not to follow those
instructions.”

In that context, it is submitted that the Court should find that:

(@)
(b)

AFP owed a duty to group members to monitor costs and budgets.

Each of AFP, the Lawyer Parties and Alex Elliott owed a duty to Mr Bolitho

and/or other group members to:

(1) provide budgets for all estimated costs and expenses up to the

conclusion of the trial in the Bolitho Proceeding;

(i) bring to the attention of AFP, Mr Bolitho and group members
conflicts of interest which arose during the course of the Bolitho

Proceeding;

(iii) inform Mr Bolitho and group members of their rights when conflicts

of interest arose during the course of the Bolitho Proceeding.

The Lawyer Parties owed duties to advise Mr Bolitho and/or other group
members in a manner that was consistent with the Lawyers’ Duties and the
Paramount Duty in relation to all such matters, including in relation to any
settlement of the claims in the Bolitho Proceeding and the terms of any such

settlement.”®’

756
757

Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 738:30-739:10.
RLOI [PLE.010.002.0001] and [PLE.010.005.0001], paras [27] and [178A].



E1l.

138

Inferences available from the manner in which AFP, Mr

O’Bryan, Mr Symons and Alex Elliott conducted the case

Jones v Dunkel inferences from failure to give evidence

335

336

E2.

An unexplained failure by a party to call a witness in appropriate circumstances will

permit the following inferences to be drawn:

(@)  that the uncalled evidence would not have assisted the party's case;’%8

and/or

(b) any inference unfavourable to the party that failed to call the witness, if that
uncalled witness appears to be in a position to cast light on whether the

inference should be drawn.72°

The failure by a party to deny or explain facts which it is within that party’s power
to explain or deny “gives a colour to the other evidence against him”.7¢® Further,
‘when circumstances are proved indicating a conclusion and the only party who
can give direct evidence of the matter prefers the well of the court to the witness

box, a court is entitled to be bold”.761

Failure to provide an explanation or answer

337

E3.

The Court may draw adverse inferences from the failure of a party to provide an
“‘explanation or answer” as might be expected if the truth were consistent with

innocence.’62

Lies as admissions by conduct

338

Lies may amount to an admission by conduct.”®® In a civil case, a lie may be used

as evidence in that way if that is the more probable inference to be drawn.”64

Jones v Dunkel (1959) 101 CLR 298 at 308, 312 and 320-1.

See eg ASIC v Fortescue Metals Group Ltd (No 5) (2009) 264 ALR 201, [102].

Boyle v Wiseman (1855) 156 ER 598, 600 per Baron Alderson.

Insurance Commissioner v Joyce (1948) 77 CLR 39, 49 per Rich J.

Council of the NSW Bar Association v Power (2008) 71 NSWLR 451, [20] — [26], citing
Azzopardi v The Queen (2001) 205 CLR 50.

Amalgamated Television Services Pty Ltd v Marsden [2002] NSWCA 419, [82].
Amalgamated Television Services Pty Ltd v Marsden [2002] NSWCA 419, [88].
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Conduct in the litigation as admissions by conduct

339

ES.

In Amalgamated Television Services Pty Ltd v Marsden,’®> the NSW Court of

Appeal endorsed the following statement of principle:

“... the conduct in the litigation of a party to it, if it is such as to lead to
the reasonable inference that he disbelieved in his own case, may be
proved and used as evidence against him.

The principle is well stated by Sir Alfred Wills, until lately Wills J, in his
edition of his father's work upon circumstantial evidence, '[a]jmongst the
most forcible of presumptive indications may be more than all attempts to
pollute or distort the current of truth and justice or to prevent a fair and
impartial trial, by endeavours to intimidate, suborn, bribe, or otherwise
tamper with the prosecutor, or the witnesses, or the officers or ministers of
justice, the concealment, suppression, destruction, or alteration of any
article of real evidence; any of which acts clearly brought home to the
prisoner or his agents, are of a more prejudicial effect as denoting on his
part a consciousness of guilt, and a desire to evade the pressure of facts
tending to establish it'.”

Duty of candour

340

341

The CPA imposes strict, positive obligations on the participants in a civil
proceeding, including parties, lawyers, and litigation funders. Those duties

intersect with the existing duty of candour owed by legal practitioners.

The duty of candour fortifies the inferences that may be drawn by the Court in
circumstances where persons subject to that duty fail to give evidence when a
prima facie case is established. If a legal practitioner wishes the Court to accept
some explanation for their conduct, then “he has an obligation to meet the situation
by explanation on oath” and should enter the witness box at the hearing.”% If a
legal practitioner declines to give an explanation on oath of the matters raised
against him, he cannot complain if the Court holds against him that the facts as
alleged are substantially true.”®” The duty of candour is thus part of the evidentiary
matrix which informs the fact-finding exercise of the Court. A legal practitioner can
be expected to provide a full and frank explanation for apparent irregularities in the

course of practice, particularly if an innocent explanation exists.

766

767

[2002] NSWCA 419, [81].

New South Wales Bar Assn v Meakes [2006] NSWCA 340, [70], citing Coe v NSW Bar
Association [2000] NSWCA 13 at [21].

Re Veron; Ex parte Law Society of New South Wales (1966) 84 WN(NSW) (Part 1) 136, 141.
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The duty to the Court in relation to discovery

A solicitor has a duty to the Court to ensure that their client makes proper discovery.
In Guss v Law Institute of Victoria Ltd,”%® a case concerning a solicitor’s deliberate

failure to discover a relevant document, Maxwell P said:

“It is difficult to overstate the importance to the administration of justice of
the paramount duty of a legal practitioner not to mislead the court. Where
there is any conflict, or risk of conflict, between that duty and what the
practitioner perceives to be his/her duty to the client, the duty to the court
must always prevail. Nowhere is the risk of conflict more likely to arise than
in relation to the obligation to make discovery. Discovery is, of course, the
obligation of the client, but the client inevitably depends upon the advice of
the legal practitioner as to what is, and what is not, discoverable and as to
the availability of any claim for privilege. As Giles A.J.A. said in Law Society
of New South Wales v Foreman:

"It is of the greatest importance in the conduct of the profession of a
solicitor, and never more so than in relation to litigation where the
court relies upon the solicitor in matters such as discovery of
documents, that other legal practitioners should be able to accept
without question the honesty of their colleagues and the court should

be able to accept without question the honesty of its officers'.

The solicitor's duty to the Court requires the solicitor to advise their client as to
what documents are material and must therefore be disclosed to the adversary.
The obligation is a heavy one.”®® In Myers v ElIman,’’® Lord Myers described it as

follows:

“The order for discovery requires the client to give information in writing on
oath of all documents which are or have been in his corporeal possession
or power, whether he is bound to produce them or not. A client cannot be
expected to realize the whole scope of that obligation without the aid and
advice of his solicitor, who therefore has a peculiar duty in these matters as
an officer of the Court carefully to investigate the position and as far as
possible see that the order is complied with. A client left to himself could
not know what is relevant, nor is he likely to realize that it is his obligation
to disclose every relevant document, even a document which would
establish, or go far to establish, against him his opponent's case. The
solicitor cannot simply allow the client to make whatever affidavit of
documents he thinks fit nor can he escape the responsibility of careful
investigation or supervision. If the client will not give him the information
he is entitled to require or if he insists on swearing an affidavit which
the solicitor knows to be imperfect or which he has every reason to
think is imperfect, then the solicitor's proper course is to withdraw

769

770

[2006] VSCA 88, [39] - [40].

Rockwell Machine Tool Co Ltd v FP Barrus (Concessionaires) Ltd [1968] 1 WLR 693; E/ Du
Pont De Nemours & Co v Cmr of Patents (1987) 16 FCR 423, 425-6.

[1940] AC 282 at 322.
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from the case. He does not discharge his duty in such a case by requesting
the client to make a proper affidavit and then filing whatever affidavit the
client thinks fit to swear to.”

The solicitor is obliged to make an appraisal of the case and form an opinion as to
what documents probably are in existence and actively to seek out from the client

whether or not those documents exist.””"

A party and their solicitor are not entitled to rely on their unrefreshed recollection
of the existence and whereabouts of relevant documents. Both are required to
undertake appropriate searches and make appropriate inquires for documents that

would assist the case for the party as well as for those that would not.”"?

The solicitor for a party also has a duty to advise the client not to lose or destroy

relevant documents which might need to be disclosed.””3
These principles are fortified by section 26 of the CPA, which provides:

“(1)  Subject to subsection (3), a person to whom the overarching
obligations apply must disclose to each party the existence of all
documents that are, or have been, in that person's possession,
custody or control—

(a) of which the person is aware; and

(b) which the person considers, or ought reasonably consider,
are critical to the resolution of the dispute.

(2) Disclosure under subsection (1) must occur at—

(a) the earliest reasonable time after the person becomes aware
of the existence of the document; or

(b) such other time as a court may direct.

(4) The overarching obligation imposed by this section—

(a) is an ongoing obligation for the duration of the civil
proceeding; and

(b) does not limit or affect a party's obligations in relation to
discovery.”

771

772
773

Furguson v Mackaness Produce Pty Ltd [1970] 2 NSWR 66; Idoport Pty Ltd v National
Australia Bank Ltd [2001] NSWSC 435, [8].

Preston v Harbour Pacific Underwriting Management Pty Ltd [2008] NSWCA 216, [41]
Rockwell Machine Tool Co Ltd v FP Barrus (Concessionaires) Ltd [1968] 1 WLR 693, 694.
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G. Standard of proof

348 There should be clear and cogent proof of serious allegations.”’# This does not
change the standard of proof, but merely reflects the perception that members of

the community do not ordinarily engage in serious misconduct.””®

774 See Evidence Act 2008 (Vic), s 140 and Briginshaw v Briginshaw (1938) 60 CLR 336.
775 Neat Holdings Pty Ltd v Karajan Holdings Pty Ltd (1992) 110 ALR 449, [2].
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PART 4: CONTRAVENTIONS AND RELIEF

A.

Al.

349

350

A2.

351

A3.

352

BACKGROUND FACTS

Commencement of proceedings

In October 2012, Banksia Securities Limited (Banksia) collapsed, owing

debenture holders more than $600 million. Receivers were appointed.

In November 2012, Mr Mark Elliott (who was a solicitor) and Mr Norman O’Bryan
(who was a senior counsel) decided to commence a class action against various
defendants arising out of the collapse. Mark Elliott and Mr O’Bryan travelled to
Kyabram and found a representative plaintiff (Mr Bolitho). On 24 December 2012,
Mark Elliott filed the writ, with Bolitho representing the interests of the 16,000

debenture holders who suffered losses arising from Banksia’s collapse.
Receivers’ examinations

In July, August and December 2013, September 2014, and March 2015, the
Receivers conducted examinations of 21 individuals and sought production of
documents from various persons,’’® generating 21 volumes of documents (the

Receivers’ Court Book).”’”

Incorporation of AFP and Bolitho No 4 Decision

In December 2013, Mark Elliott and Mr O’Bryan decided to incorporate a litigation
funder in connection with the class action. On 20 January 2014, the second named
plaintiff in this remitter proceeding (AFP) was incorporated, with entities associated
with Mark Elliott (AMEO Investments Pty Ltd) and Mr O’Bryan (Noysue Pty Ltd)
each subscribing for 500,000 shares at $1 per share.”’”® Subsequently, Mr
O’Bryan identified””® some additional investors, Willjo Pty Ltd (associated with Will

Crothers), 4Tops Investments Pty Ltd (associated with Simon Tan) and Fleming

776
77
778
779

[SPR.005.001.2499] at .2503, para [16.b].
See [NOB.500.012.3839].
[AID.010.027.0001]; [AID.010.021.0001_2].
[NOB.500.009.7870].
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International (associated with Stephen Hill), each of which subscribed for small

shareholdings at $10 per share.’8°

Immediately after AFP was incorporated, Mark Elliott and Mr O’Bryan drafted a
litigation funding agreement between AFP and Mr Bolitho (Funding
Agreement),”8' which they provided to Mr Crow, personal solicitor for Mr Bolitho.”82
Mr Bolitho signed the Funding Agreement on 6 February 2014,78% and immediately
thereafter, on 7 February 2014, Noysy Pty Ltd"®* (another entity associated with
Mr O’Bryan) invested $500,000 in AFP by way of subscription of the shares taken

by Noysue.”85
SPR Proceeding and McKenzie Proceeding

In June 2014, liquidators were appointed to Banksia to investigate claims against

Trust Co.786

In September, October and November 2014, the liquidators examined various
officers of Trust Co.”8” Three volumes of documents were produced in

connection with those examinations (the Liquidators’ Court Book).”88

In March 2015, the liquidators of Banksia issued writs to commence the SPR

Proceeding and the McKenzie Group Proceeding against Trust Co.”8°

The McKenzie Group Proceeding was a group proceeding that substantially
mirrored the claims in the Bolitho Proceeding. It was commenced by the SPRs as
they were concerned about the ability of the Bolitho camp to properly manage the

Bolitho Proceeding.”9°

780
781
782

783
784
785
786

[AID.010.027.0001]; [AID.010.021.0001_2].

[NOB.500.009.7697] [NOB.500.009.7698] [NOB.500.009.7719].

Email from Mr Elliott to Mr Crow dated 22 January 2014, with attachments
[NOB.500.009.7657] [NOB.500.009.7659] [NOB.500.009.7661], which was settled by Mr
O’Bryan [NOB.500.009.7657].

[NOB.500.009.7049].

See company search [CCW.025.001.0098] and relevant Trust Deed [NOB.503.011.0008].
[NOB.501.001.00086].

Mr Sloan’s 8 September 2015 Affidavit [SPR.005.001.2499] at .2504, para [22], referring to
Mr Hayes’ 11 June 2014 Affidavit [SPR.005.001.2499] at .2702, .2709 — .2711 [27.b] — [32];
Further SPR Opinion [CCW.022.001.0460], para [29.c]; see also Mr Crow’s fee entry for

27 June 2014 [CCW.031.001.0047] at ._0796 (“Banksia now in liquidation. Liquidator
threatening to sue Harwood Andrews and Morrison & Sawers, and also Trustco as well as
other defendants.”)

Mr Newman’s 25 March 2019 Affidavit [SPR.006.001.0001], [37].

Mr Newman’s 25 March 2019 Affidavit [SPR.006.001.0001], [37.b].

Mr Newman’s 25 March 2019 Affidavit [SPR.006.001.0001], [36], [74].

Mr Newman’s 25 March 2019 Affidavit [SPR.006.001.0001], [42] — [44].
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Mark Elliott, Mr O’Bryan and Mr Symons saw the liquidators’

358

359

360

A4.2

proceedings as a threat to AFP’'s commercial interests

Mark Elliott, Mr O’Bryan and Mr Symons saw the proceedings commenced by the
liquidators as a potential threat to AFP’s commercial interests in their conduct of
the Bolitho Proceeding. They knew that a competing proceeding could erode
AFP’s funding commission from any settlement or judgment in relation to the claims

against Trust Co, the defendant with the “deep pockets”.

Mark Elliott said to Mr Symons (in an email that was also copied to Mr O’Bryan):
“Liquidator will arm wrestle us for any $ recovered from Trustco but we get all the
interest.ie $70M. We will claim our 30% on all proceeds received from all
defendants we have sued (but particularly Trustco) and will try and resist

sharing with anyone else particularly the Liquidator re Trustco receipts”.”"

Mr Zita conceded in cross-examination that he knew that Mark Elliott and Mr
O’Bryan were not happy about the McKenzie Proceeding.”®? He did not agree that
he knew Mark Elliott and Mr O’Bryan saw it as a threat to AFP’s commercial
interests or that he knew AFP’s commercial interests lay in obtaining the highest
commission as it could,”®? but the Court should reject that evidence as implausible

and contrary to common sense.

Mark Elliott, Mr O’'Bryan and Mr Symons also saw the liguidators’

361

362

proceedings as an opportunity to mitigate AFP’s funding risk

Although Mark Elliott and Mr O’Bryan saw the liquidators’ claims against Trust Co
as a threat, they also saw an opportunity: namely, the opportunity to shift the

expenses of the litigation to the liquidators/SPRs, which AFP embraced.

Mr O’Bryan arranged for Portfolio Law to brief counsel to appear for Mr Bolitho in

support of the SPRs’ application to Justice Black for funds to be set aside for the

791
792

[SYM.002.001.0566].

Transcript of hearing on 14 August 2020 [TRA.500.008.0001] T794:18-24.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001] T795:31-796-2; see also
T849:28-850:6.
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conduct of the SPR Proceeding.”®* Justice Black made orders setting aside

$10 million of Banksia’s funds for that purpose.”%

Thereafter, the SPRs undertook substantially all the work to progress the two
proceedings to trial. The Court should accept the unchallenged evidence of Mr

Kingston and Mr Newman that:

(a) The evidence preparation work was undertaken by Maddocks and their

counsel with assistance from the SPRs themselves.”%

(b) The extent of the assistance provided by the Bolitho team was limited to
some comments provided by Mr O’Bryan on advanced drafts on 3 witness
outlines and 5 expert reports,’®” and attendance at 2 of the 145 expert
conferrals conducted by Maddocks, both of which occurred in September
2015,798 prior to the Relevant Period.

The evidence shows that Mr Symons, who was Mr O’Bryan’s junior, was not
involved in evidence preparation at all. Mr O’Bryan did not confer with Mr Symons
about the comments he provided on advanced drafts of the evidence that Mr

Redwood sent to him.”®® He conferred only with Mr Redwood.

Mr Zita conceded that the SPRs had ‘the infrastructure to do the evidence”,

including expert witnesses, whereas Portfolio Law did not have that capacity.8

In internal emails exchanged between Mark Elliott, Mr O’Bryan, Mr Zita, Alex Elliott,

and Mr Symons in October 2017, Mark Elliott said: “Do we need to follow up on the

794
795

796

797

798

800

[CBP.004.001.4549].

Mr Newman’s 25 March 2019 Affidavit [SPR.006.001.0001], para [94]; In the matter of
Banksia Securities Limited (in liquidation) (receivers and managers appointed) [2016]
NSWSC 357 [SPR.005.001.0676].

Mr Kingston’s 2 June 2020 Affidavit [SPR.006.001.0004], paras 10-15; Mr Newman’s 25
March 2019 Affidavit [SPR.006.001.0001] at paras [60.€], [61] — [71], [81] — [91].

Mr Newman’s 25 March 2019 Affidavit [SPR.006.001.0001], para [89] (namely, the outlines of
Mr Smoker [NOB.500.013.2098] [NOB.500.013.2099], Mr Silavecky [NOB.500.013.1507]
[NOB.500.013.1508] and Mr Britton [NOB.500.013.1522], the two expert reports of Mr Hardy
[NOB.500.002.2786] [NOB.500.002.2787] [NOB.500.002.0639] [NOB.500.002.0640], the first
expert report of Mr Story [NOB.500.002.0192], and the first and third expert reports of Mr Hall
[NOB.500.001.8278] [NOB.500.007.7166] [NOB.500.007.71671]).

The two expert conferrals attended by Mr O’Bryan are identified in Mr Kingston’s
“Consolidated Chronology” [SPR.100.001.0001] at .0018 - .0019. They occurred on 10 and
29 September 2015.

[NOB.500.002.0612] [NOB.500.002.0640]; [NOB.500.002.0612] [NOB.500.002.0640];

Mr Zita’s April 2020 Affidavit [CCW.036.001.0001], para [104].
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progress of our reply evidence?” and Mr O’Bryan replied: “Redwood tells me it is

all in hand.’8%1

In internal emails exchanged between Mark Elliott and Mr O’Bryan on 15 May
2018, Mr O’Bryan said that “the bulk of all legal work done” comprised ‘the expert
evidence for trial”.82 His contention in that email exchange that “Michael & |
contributed fully”to that work8% is no longer maintained by him or anyone else, and
is contrary to the evidence in the remitter. Critically, in that email exchange, Mr

O’Bryan conceded:804

“JL paid for most of it, but that was only because he had got $10M of
debentureholders’ money from Black J and it made perfect sense to
spend that money first, rather than AFP’s money, since AFP would
simply ask for a much larger lit. fund. fee if it had had to spend those
additional $millions.”

This admission confirms that Mr O’Bryan and Mark Elliott were keenly aware that:

(a) the SPRs had assisted to significantly defray AFP’s litigation funding risk by

paying for most of the evidence;
(b) this was directly relevant to its commission; and

(c) the claim for excessive legal costs was intended to bolster AFP’s claim for

its commission.

Section 14.7 below (paragraphs 1277 to 1283) addresses the fact that AFP could
not possibly have sought a “much larger [litigation funding fee]”, and that Mark
Elliott had in fact sought the full 30% that he felt he was entitled to under the

Funding Agreement.

[NOB.500.001.8590].
[NOB.500.004.6582].
[NOB.500.004.6582].
[NOB.500.004.6582].
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CIRCUMVENTING THE RULING IN BOLITHO NO 4

Overview of contraventions

The Court should find that AFP, Mr O’Bryan, Mr Symons, Mr Zita/Portfolio Law and

Alex Elliott contravened:

(a) the overarching obligation not to engage in conduct which is misleading or

deceptive or likely to mislead or deceive; and
(b) the Paramount Duty,

by their conduct in connection with the arrangements they made and thereafter
implemented by which Mark Elliott/AFP, Alex Elliott and Mr O’Bryan continued to
maintain the dual interests of funder and legal representative, and which
circumvented the Bolitho No 4 Decision and the assurances they had provided to
the Court that those conflicts had been resolved (Continuing Conflict

Contraventions).80°
Concessions and admissions

Mr O’Bryan and Mr Symons offer no defence to the allegations in the RLOI dated
21 July 2020,8% and do not contest findings being made against them on the basis

of those allegations.8%7
AFP admits the following:

(a) AFP’s Register of Members records that, on 14 December 2014, following
the Bolitho No 4 Decision, Noysue (the entity through which Mr O’Bryan’s
spouse held shares in AFP) transferred its shares in AFP to an entity
controlled by Mark Elliott, Regent Support Pty Ltd (how MCM (Mt Buller)
Developments Pty Ltd) (Regent Support).8%® A share transfer form was
executed by Noysue and Mark Elliott dated 14 December 2014.8%° The

805
806
807
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809

RLOI [PLE.010.002.0001] and [PLE.010.005.0001], para [39].

RLOI dated 21 July 2020: [PLE.010.002.0001].

[MSC.050.005.0001] Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 485:12-
486:24; [MSC.010.083.0001] and transcript of hearing on 13 August 2020
[TRA.500.007.0001], 660:27-662:8.

[AFP.003.001.1062].

[AFP.003.001.1061].
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Register of Members and share transfer form record that the consideration
for the transfer was $500,000.81°

Following the Partial Settlement of Mr Bolitho’s claims against certain
defendants which was approved by the Court on 25 August 2016, AFP
received a proportion of the settlement proceeds and paid various service
providers, but paid Mr O’Bryan only $800,000 of the $1.7 million that Mr
O’Bryan had charged up to that time.8"" AFP’s financial statements do not

record any liability in respect of this sum.812

Mr O’Bryan acted in the proceeding without seeking payment in respect of

his fees until settlements were reached.8'3

Mark Elliott/AFP arranged for Mr Bolitho and group members to be
represented by a solicitor on the record, namely Portfolio Law. Mr Zita and

Portfolio Law had no experience in class actions.8'4

Alex Elliott was copied to a large number of emails exchanged between
AFP and the Bolitho Lawyers in the Relevant Period, provided instructions
to Mr Zita,8'® operated an email address and telephone line established to
receive enquiries from group members,?'6 and filed some documents that
were said to have been filed by Portfolio Law.8'” Sometimes, Mr Zita

referred enquiries from group members to Alex Elliott.8'®

In around April 2017, at Mark Elliott’s and/or Mr O’Bryan’s direction, Mr Zita
arranged for the General Class Action Email Account the Bolitho Class
Action Email Account to be created, to which each of Mark Elliott, Mr

O’Bryan, Mr Symons, Mr Zita and Alex Elliott had access (directly or

810
811

[PLE.020.001.0001], para [40.a.i].
[PLE.020.001.0001], para [40.a.i]. See RLOI dated 21 July 2020: [PLE.010.002.0001], para
[37] and [AFP.005.001.0296] [SYM.002.004.3331] [SYM.002.004.3332] [CBP.001.012.0164]
[CBP.001.012.0165].

[PLE.020.001.0001], para [40.a.iil.

[PLE.020.001.0001], para [40.a.iil].

[PLE.020.001.0001], para [40.b.i].

[CBP.001.006.5811].

[CBP.001.006.4733] [CBP.001.006.4734].

[PLE.020.001.0001], para [40.b.ii] (see [CBP.004.004.1652]).

[PLE.020.001.0001], para [40.b.ii] (see eg [CBP.001.006.5815] [CBP.001.006.7752],
[CBP.001.006.4725] [CBP.001.013.3413 and attachments]).
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indirectly) and through which they corresponded with each other for the

purposes of conducting the litigation.819

Mark Elliott continued to direct and control the day-to-day aspects of the
conduct of the Bolitho Proceeding, such as giving instructions as to what

correspondence was to be drafted and sent.820

Mark Elliott required Mr Zita/Portfolio Law to copy Mark Elliott on all
correspondence or forward on to Mark Elliott all correspondence that Mr

Zita/Portfolio Law received.82!

Mark Elliott considered that AFP was empowered under the Funding

Agreement to "run the litigation” as AFP saw fit.822

Mark Elliott controlled all settlement negotiations relating to the claims of Mr
Bolitho and group members, and exercised that control to refuse to settle
the Bolitho Proceeding on otherwise reasonable terms unless the settling
parties (including the SPRs) agreed that AFP would be entitled to recover

substantial sums from the settlement by way of costs and commission.823

Prior to opening their case, Mr Zita/Portfolio Law adopted AFP’s admissions.824

During the opening of their case, Mr Zita/Portfolio Law relevantly offered the

following further concession:825

“‘We say that the principal failing of Mr Zita was his failure to exercise
sufficient independent judgment when acting for Mr Bolitho. He
acknowledges, and the documentary record clearly shows, that he was
guided and followed the instructions of Mr Elliott, Mr O'Bryan and Mr
Symons.

The contradictors describe that conduct as that of a postbox. Your Honour,
the expression 'postbox' has no fixed meaning, but insofar as the
contradictors use that expression to contend that Mr Zita dutifully followed

819
820

821

822
823

824
825

[PLE.020.001.0001], para [40.b.iv].

[PLE.020.001.0001], para [40.c.i] (see for example [CBP.004.005.5544], [CBP.001.006.4733]
[CBP.004.001.0237] [CBP.004.001.0238] [CBP.001.006.3311]).

[PLE.020.001.0001], para [40.c.ii] (see for example [CBP.004.003.5364] [CBP.004.005.7912]
[CBP.004.005.5544]).

[PLE.020.001.0001], para [40.c.iii] [NOB.500.004.4522 at page 36].

[PLE.020.001.0001], para [40.c.iv] (see eg [CBP.004.004.8528], [CBP.004.005.5249],
[CBP.004.008.4529], [CBP.004.004.6285], [CBP.004.008.4451], [CBP.004.006.2249],
[CBP.004.008.0837], [CBP.004.001.9880], [CBP.004.007.8528], [CBP.004.007.5344],

[CBP.004.007.0707]; [CBP.004.008.0851]; see also [NOB.500.004.4522 at pages 36, 48-

50]).
[PLE.070.001.0001_2].
Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 729:13-730:9.
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the directions of other members of the Bolitho legal team, which included
Mr Elliott, Mr Zita does not resist that characterisation.

That said, Mr Zita never considered himself limited in his role as that of a
postbox, and to be clear, your Honour, Mr Zita certainly had no intention
when he became involved in this proceeding to provide postbox-like
services to the other members of the litigation team...

But it is acknowledged, your Honour, that Mr Zita made no substantive,
independent forensic decisions. He worked as directed by other members
of the Bolitho legal team, and that is acknowledged.”

Under cross-examination, Mr Zita gave the following evidence:826

“But you accept you were the postbox lawyer; is that right?---No, | accept
in_hindsight looking at what's happened | accept that, but that wasn't
my intention at the time. And | wasn't a postbox lawyer; | did work in this
matter.”

Prior to opening his case, Alex Elliott made similar admissions to those made by

AFP, including the admissions that:

(a) he was copied to a large number of emails exchanged between AFP and

the Bolitho Lawyers in the Relevant Period; and
(b) sometimes, Mr Zita referred enquiries from group members to Alex Elliott,827

but curiously did not adopt the admission that he operated an email address and
telephone line established to receive enquiries from group members, despite then

conceding in his evidence in chief that he did handle those enquiries.828

Alex Elliott further admits that he knew of the Bolitho No 4 Decision “in general

terms”.829
The Bolitho No 4 Decision

In June 2014, one of the defendants to the proceeding (Mr Godfrey) filed an
application to restrain Mr Bolitho from retaining Mark Elliott and Mr O’Bryan on the
basis that they had a conflict of interest by reason of their financial interest in AFP

and in the outcome of the proceeding.830

Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 769:4-8.
[PAR.080.001.0001], para [40.b.ii].

Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1734:31-1736:20.
[PAR.080.001.0001], para [42A.a].

Mr Newman’s 25 March 2019 Affidavit [SPR.006.001.0001], para [21.a].
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On 26 November 2014, the Court found that Mark Elliott and Mr O’Bryan should

not continue to act for Mr Bolitho as solicitor and counsel respectively in

circumstances where they each had an interest in AFP,8" including by reason of

the following findings:

(@)

The fair-minded, reasonably informed member of the public (the Observer)
would form the view that it was important for the proper administration of
justice and the judicial process that the Court can rely upon the
independence of the lawyers for the parties and that the lawyers will bring
a degree of objectivity to the task when advising their clients and presenting

the case to the Court.832

The Observer would know that the legislature has seen fit to place a 25 per
cent limit on the uplift fee that may be charged by solicitors acting on a “no
win no fee* basis and has banned contingency fees, such that a solicitor
may not charge as a fee a percentage of the amount obtained by the client

from the litigation.833

Although the litigation funding agreement success fee payable under the
Funding Agreement would not be payable to Mark Elliott in his capacity as
a solicitor, nevertheless it is a contingency fee that would benefit him. The
Observer would likely take the view that where the legal practitioner’s
interest in the funder is sizeable, it would be inimical to the appearance of
justice for lawyers to skirt around the prohibition on contingency fees by this

means.834

The Observer would note that there was a greater likelihood for conflict
because of the numerous capacities in which Mark Elliott acted. He was
the solicitor for Mr Bolitho. He was a director and secretary of AFP. AFP
stood to make a substantial gain or loss from the litigation. Whilst the CPA
requires parties, litigation funders and the court to deal with litigation
efficiently and cost effectively, another key requirement is the just resolution
of disputes. Justice requires practitioners to observe their ethical duties and

obligations to the Court. The Court relies upon practitioners to apply an

832
833
834

Bolitho v Banksia Securities Limited (No 4) [2014] VSC 582 [ATH.600.006.0001] (‘Bolitho No
4’) [ATH.600.006.0001].

Bolitho No 4 at [48.z].

Bolitho No 4 at [50].

Bolitho No 4 at [51].
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independent and objective mind when conducting a case on behalf of the
client. There is a risk that that objectivity might be compromised to some
degree where there is a “no win no fee” arrangement because of the fees
which the practitioner may have at stake. The more that was at stake, the
greater the risk that the lawyer will not bring or will not be seen to be bringing

to bear the requisite degree of objectivity that the role of lawyer demands.835

(e) Similarly, the Observer would form the view that Mr O’'Bryan may be
influenced by his family’s substantial financial interest in the outcome of the

case, which might be seen to colour his ability to perform his obligations.836

() Although the evidence disclosed that AFP was paying Mr O’Bryan’s fees,
his family had a significant interest in AFP that placed Mr O’Bryan in a
compromised position so that the Observer would consider there was a risk
that he would be perceived to be unable to apply the necessary

independence required as an officer of the Court.83”

(9) The prospect of Mr O’Bryan’s stance that he would not take any part in

advising about settlement did not diminish the risk sufficiently.838

The Court found that the appropriate orders were ones directed towards Mark
Elliott and Mr O’Bryan, but that because no relief had been sought against them,
and because they were not represented at the hearing, the Court would initially
refrain from making orders, and the Court directed that a copy of the reasons be

provided to them for their consideration.
Events following the Bolitho No 4 Decision

On around 3 or 4 December 2014, Mark Elliott met with Mr Zita, a university
acquaintance, to discuss Mr Zita’s firm Portfolio Law being retained as solicitor on
the record. Mr Zita told Mark Elliott he had no experience in class actions.83° Mark
Elliott told Mr Zita that counsel were retained and would be “on tap for you”.840 Mr

Zita agreed to act,?*' and the implication was that Mark Elliott would still be there

835
836

838
839

841

Bolitho No 4 at [53].

Bolitho No 4 at [62].

Bolitho No 4 at [62].

Bolitho No 4 at [62].

Mr Zita’s April 2020 affidavit [CCW.036.001.0001], para [20.g].
Mr Zita’'s April 2020 affidavit [CCW.036.001.0001], para [20.i].
Mr Zita’s April 2020 affidavit [CCW.036.001.0001], para [24].
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to help out if Mr Zita needed his help, and all correspondence needed to be sent

to Mark Elliott for his information and approval.842

On around 5 December 2014, a number of the defendants to the Bolitho

Proceeding made a settlement offer of $11 million.843

On 7 December 2014, Mark Elliott emailed Mr Zita with a draft letter to the settling
defendants,®** which he instructed Mr Zita to send “blind copying” Mark Elliott,845
and Mr Zita confirmed in cross-examination that he complied with that
instruction.846 The letter was set out in an indented style and in such a way as to
suggest it was drafted by O’'Bryan. The letter referred to a “number of concerns
arising out of these documents”, which included: “why is no allowance made for
the plaintiff's costs to date (in excess of $2M)”, and “why is no allowance made
for the litigation funder's fee (up to 30% of the settlement sum) and for the
parties to covenant to support the necessary application to Court for approval to its

payment’.

The draft letter concluded: “I will need to seek instructions from Mr Bolitho and give
him advice about all these matters.” On 8 December 2014, Portfolio Law filed a
notice of change of solicitor.84” Later on 8 December 2014, Portfolio Law sent the
letter in the terms drafted by Mark Elliott and Mr O’Bryan.®48 Mr Zita confirmed in
cross-examination that he did not seek to verify any of the statements in the
letter,84° and did not seek any instructions from Mr Bolitho or give him any advice

about the matters set out in the letter.850

At that time in December 2014, Mr O’Bryan drafted various other correspondence
and orders for Portfolio Law to issue.®5' He instructed Portfolio Law to conceal his
involvement in drafting those documents behind the scenes; and he was evidently

frustrated when Portfolio Law provided draft orders to Court in a word format that

AFP’s admissions [PLE.020.001.0001], para [40.c.ii] (see for example [CBP.004.003.5364]
[CBP.004.005.7912] [CBP.004.005.5544]).

[CBP.004.005.7912].

[CBP.004.007.2195].

[CBP.004.005.7912].

Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 774:31-775:12.
[CBP.004.001.0599].

[CBP.004.006.6990].

Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 778:21-780:5.
Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 780:6-9.
[CBP.004.007.9352] [CBP.004.007.9353].
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revealed Mr O’Bryan as the author, scolding Mr Mizzi, “This was supposed not to

show me as the author but it does!"852
Orders consequent on the Bolitho No 4 Decision

On 11 December 2014, the legal representatives for Mr Godfrey conferred with Mr
O’Bryan and Portfolio Law about the orders they would seek arising from the
Bolitho No 4 Ruling.8%3

On 11 December 2014, Mr O’Bryan drafted a letter for Mr Zita/Portfolio Law to
send to the parties which stated: “Noysue Pty Ltd has disposed of its shares in the
litigation funder. Accordingly the plaintiff does not consider your proposed orders
necessary and will oppose them”.85* Portfolio Law sent a letter in those terms.8%5
Mr Zita conceded that he did not undertake any independent enquiries to satisfy

himself as to the truthfulness of the letter.8%

In response, on 11 December 2014, the solicitors for Mr Godfrey wrote to Portfolio
Law requesting “a copy of all written contracts, transfers and communications
evidencing the disposal by Noysue Pty Ltd (‘Noysue’) of its shares in the litigation

funder”.857
On 12 December 2014, Mr O’'Bryan warned counsel for Mr Godfrey that:88

“If any party wants me joined to an application or seeks any other relief
affecting me, | will insist on being properly served and given an
opportunity to defend the application. | will also have to engage my own
solicitors and counsel. As | also confirmed a few minutes ago, last night,
after she returned from Borneo (where she has been in the jungle &
uncontactable for the past three weeks), my wife agreed to sell her
interest in the litigation funder. That has now occurred. Having regard to
Justice Ferguson's reasons for decision, my wife will not again fund any
action in which | appear as counsel. Mark Elliott has been replaced as
solicitor by Portfolio Law (Tony Zita). Accordingly | do not consider there is
any need for orders joining Elliott or me, or granting injunctions against
either of us.”

852
853
854
855
856

858

[CBP.004.007.1831].

[CBP.004.005.8721] [CBP.004.005.8723] [CBP.004.005.8726].
[CBP.004.007.8509].

[CBP.004.001.4217] [CBP.004.001.4218].

Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 769:30-772:27.
[CBP.004.008.6236].

[CBP.004.001.9616].
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The intimation of this message was plain: those acting for Mr Godfrey were told to
accept the word of senior counsel that he had disposed of any interest in the

litigation funder, and on that basis, to let the matter go.

Notwithstanding that invitation, Mr Godfrey persisted with seeking some orders to
give effect to the Bolitho No 4 Decision.8%® Accordingly, Mr O’Bryan instructed Mr
Symons to draft submissions resisting the orders, and to appear at a hearing before
Justice Ferguson and make those submissions.8  Mr Symons drafted
submissions and provided them to Mark Elliott and Mr O’Bryan to review and

settle.®¢' Portfolio Law filed the submissions.862
Those submissions stated:863

“Upon delivery of the Ruling, Mr Elliott and Mr O’Bryan ceased to act for the
plaintiff... Mr O’Bryan’s wife has now disposed of her interest in the
Litigation Funder. As Mr O’Bryan has no ongoing financial interest in
the proceeding, beyond his fees, there is no reason why the plaintiff’s
new solicitor should be restrained from engaging Mr O’Bryan as
counsel in the proceeding’.

On 14 December 2014, Mark Elliott and Ms Sue Noy, the director of Noysue Pty
Ltd (the entity through which the O’Bryan family interests held shares in AFP)
executed a share transfer form to transfer the 500,000 shares in AFP held by
Noysue Pty Ltd to Regent Support Pty Ltd — an entity associated with Mark
Elliott.864 The consideration for the transfer was recorded on the form as $500,000.
Nothing was paid by Regent Support Pty Ltd or any other entity associated with
Mark Elliott to Noysue Pty Ltd at that time. Indeed, there is no evidence of any

payment at any time in respect of that transfer of shares.

On 15 December 2014, the parties appeared before Justice Ferguson. Mr
Symons appeared for Mr Bolitho. Counsel for Mr Godfrey informed her Honour
what he had been told by Mr O’Bryan: namely, that Noysue had disposed of its
interest in the funder.86% On that basis, Justice Ferguson concluded that there was

no utility in making the orders.866

859
860
861
862
863

865
866

[CBP.004.005.8721] [CBP.004.005.8723] [CBP.004.005.8726] [CBP.004.002.2620].
[CBP.004.002.0943].

[CBP.004.002.0943].

[CBP.004.004.1384] [CBP.004.004.1385].

[CBP.004.004.1384] [CBP.004.004.1385].

[AFP.003.001.1062] [AFP.003.001.1061].

[CCW.004.001.0001] at p 0016 (lines 23 — 27).

[CCW.004.001.0001] at p 0017 (lines 9 — 12).
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The transcript of the hearing provides a useful illustration as to the Court’s reliance
upon the honesty and integrity of legal practitioners. Countless judicial acts, many
of them important, are daily done by the courts upon unsupported statements of
fact by lawyers; and the business of the courts could be done in no other way.7
Time does not permit proof by writing or by witness of every fact upon which the
courts must act.88® Courts must be able to rely upon counsel, and they do so,
because the lawyer is acting as an officer of the Court under the sanction and

responsibilities of an official oath, mindful of their paramount duty to the Court.869
Mr O’Bryan retained a stake in AFP

The Court should find that Mr O’Bryan did not dispose of his stake in AFP, but
rather, had an arrangement or understanding with Mark Elliott pursuant to which
he continued to maintain an interest in AFP and/or the litigation funding enterprise

conducted by AFP, pursuant to which:
(a) Regent Support held the shares as bare trustee for Noysue; and

(b) Mr O’Bryan had an ongoing financial interest in the litigation (over and

above the legal fees that he was properly entitled to charge).87°
That is evident from the following matters.

First, Mr O'Bryan (via Noysy Pty Ltd) invested $500,000 of real money into
AFP;#"1 yet Noysue Pty Ltd and Noysy Pty Ltd received nothing for the shares that
were transferred to Regent Support Pty Ltd on 14 December 2014.

Second, Mr O'Bryan's original investment came at a cheaper price compared with
other investors — a price that recognised the intellectual capital he was
contributing.872 If he really divested his interest, he would have sought the higher

price paid by Mr Crothers, Mr Tan and Mr Hill.

867
868
869
870
871
872

Benton, J. H. (1909). The Lawyer's Official Oath and Office. Boston: Boston Book Co, p 7.
Benton, J. H. (1909). The Lawyer's Official Oath and Office. Boston: Boston Book Co, p 7.
Benton, J. H. (1909). The Lawyer's Official Oath and Office. Boston: Boston Book Co, p 7.
RLOI [PLE.010.002.0001] and [PLE.010.005.0001], paras [39] and [40.a].
[NOB.501.001.00086].

Noysue’s subscription of shares is recorded in AFP’s share register [AFP.003.001.1062]. The
register shows that, on 20 January 2014, Noysue Pty Ltd subscribed for 500,000 shares at $1
each. Noysue is a company of which Mr O’Bryan’s wife Ms Noy is the sole shareholder
[CCW.025.001.0045]. AMEO Investments Pty Ltd and Decoland Holdings Pty Ltd, referred to
in the register as the trustee for the MEE Superannuation Trust, together subscribed for
500,000 shares at $1 each. The other shareholders which subscribed for shares at the start
of 2014 paid a higher price. For example: 4Tops Investments subscribed for 20,000 shares at
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Third, the purported transaction involved Mr O’Bryan divesting a valuable interest
in the litigation funder, apparently for the same price that Mr O’Bryan paid for his
original investment, mere days after an $11 million settlement offer was received
in respect of which Mark Elliott and Mr O’Bryan considered AFP was entitled to
30%.87 In view of the settlement offer, the value of the shareholding had
increased. It is highly improbable that Mr O’Bryan relinquished that significant
value for nothing, or for his entry price, in order to benefit Mark Elliott, merely so
that Mr O’Bryan could continue to act as senior counsel in the case, earning

counsel’s fees — particularly when he was not paid the full fees that he charged.8#

Fourth, in relation to the Camping Warehouse v Downer class action, in May 2016,
AFP paid Mr O’Bryan only $1 million of the $1.32 million in fees that he billed to
the matter,®”5 despite fully recovering Mr O’Bryan’s $1.32 million in fees from the
settlement.876 In that matter, as in Banksia, Mr O’Bryan stamped all of his invoices
as “PAID”.877 On 1 March 2017, Mark Elliott emailed Mr O’Bryan stating:878

“Hi Norman,

Can | please trouble you for a statement re your Downer fees showing me
that you billed $1.32m incl GST on 4/3/2016.

$1M has been paid and $320K is owing.
You are a creditor as at 30/06/2016.

All the invoices I got from you have a paid stamp on them!”

874

875

876

877

878

$10 per share, and therefore invested $200,000. The differential investments are referred to
in AFP’s FY2015 accounts [CCW.022.001.0100] at .0113.

AFP’s admissions [PLE.020.001.0001], para [68.b].

AFP’s admissions [PLE.020.001.0001], para [40.a.ii];

[AFP.014.001.0046]; [NOB.503.003.0029] at .0034.

See [CCW.038.001.0005_2], being the Contradictors’ summary of Mr O’'Bryan’s bills in other
matters, which can be filtered for the Camping Warehouse matter, and his invoices at
[ABL.001.0312.00096], and a bank statement for Noysy Pty Ltd which received the payment
of $1 million on 26 May 2016: [NOB.503.003.0029].

See the Trimbos Report in the Camping Warehouse matter [CCW.060.001.0001], the
decision in Camping Warehouse v Downer EDI (Approval of Settlement) [2016] VSC 784,
[182] — [187] [ATH.600.007.0001]; and the order dated 3 May 2016 attaching terms of
settlement [CCW.007.001.0001]. Note that, under the terms of settlement, the settlement
sum was to be paid within 21 days (ie, 24 May 2016).

See [CCW.038.001.0005_2], being the Contradictors’ summary of Mr O’'Bryan’s bills in other
matters, which can be filtered for the Camping Warehouse matter, and his invoices at
[ABL.001.0312.00096].

[SYM.008.001.0022].
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On 1 March 2017 at 9.51am, Mr O’Bryan replied, copying Florence Koh and Alex

Elliott, stating: “My clerk must have made a mistake!”87°

In cross-examination, Alex Elliott conceded that it did “look a little bit odd” that
only $1 million had been paid to Mr O’Bryan when his invoices were all stamped
as “PAID” and his fees had been fully recovered.880 He said that he had no
recollection of the email, and that he “only realised that $320,000 was still

outstanding this year”.881

Tellingly, two days prior to the $1 million payment in respect of fees, Decoland
made a separate and additional payment of $300,000 to Ms Sue Noy.882 The Court
should infer that this $300,000 payment was Mr O’Bryan’s share of the funding
commission, to which he was entitled by reason of his secret arrangement with
Mark Elliott.

Fifth, Mr O'Bryan had been acting without receiving payment of fees, and
continued to do so;83 an arrangement which is commercially inexplicable in
circumstances where (1) AFP was a litigation funder; (2) the purpose of a litigation
funder is to pay litigation costs; and (3) Mr O'Bryan did not have any agreement to

charge an uplift fee.

Sixth, there is some evidence that, at the time of preparing his bills in around 1
July 2016, Mr O'Bryan reduced his daily rate from the fees he had planned to
charge at some earlier point in time, in order to ensure that his fees would be

approved by Trimbos and the Court.884

Seventh, at the reduced rate of $9,900 per day including GST which Mr O’Bryan
thought would be approved by Mr Trimbos, Mr O’Bryan issued bills for
$1.7 million.88 AFP recovered a sum of approximately $1.2 million in respect of
the fees of Mr O'Bryan. Yet it paid him the sum of only $800,000, which was
$900,000 less than the amount he charged.?8 And at AFP’s request,?® in
November 2017, Mr O’Bryan issued an invoice to AFP to match that sum,

879
880
881
882
883

885
886
887

[SYM.008.001.0022].

Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2114:13-20.
Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2114:5-12.
[NOB.503.010.0001].

AFP’s admissions [PLE.020.001.0001], para [40.a.iii].

[AFP.001.001.14785].

Second Trimbos Report [CCW.031.001.0047], para 56.

AFP’s admissions [PLE.020.001.0001] at [40.a.ii].

[NOB.500.001.7342].
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backdated to 1 July 2016 and described as “Counsel's fees for the period ended
30 June 2016”.888

On any view, this arrangement bespeaks a wider business relationship between
Mark Elliott, Mr O'Bryan and AFP, the full extent of which Mr O’Bryan chose not to
explain in evidence. It does not reflect a normal fee arrangement between a
litigation funder and senior counsel. The Court should find that Mr O’Bryan
accepted payment of a lower sum than the amount charged in order to provide

working capital for AFP, in which he continued to hold an interest.

AFP, Mr O’'Bryan, Mr Symons and Mr Zita/Portfolio Law misled

Justice Ferguson

The Court should find that the position that was conveyed to the Court on 15
December 2014 was misleading. Justice Ferguson was led to believe that the
conflicts of interest identified in the Bolitho No 4 Decision and the Bolitho Court
Undertakings had been properly addressed, when in fact they had not been
properly addressed, and two of the Court’s officers, namely Mr O’'Bryan and Mark
Elliott, had deliberately set about to deceive the Court that they had acted in

accordance with the Court’s ruling in Bolitho No 4.88°

Mr Zita/Portfolio Law contend that they were entitled to rely upon the instructions
provided to them by Mr O’Bryan that Noysue Pty Ltd had disposed of its interest in
AFP and the conflict of interest had been resolved. But while Mr Zita/Portfolio Law
asked Mr O’Bryan for a copy of the share transfer form, it does not appear that Mr
O’Bryan provided them with a copy of it,2®® and nor did Mr Zita/Portfolio Law
undertake any critical inquiries to satisfy themselves that the commercial
arrangements between AFP and Mr O’Bryan had in fact been properly resolved."
It was incumbent on Mr Zita/Portfolio Law to make proper inquiries about these
matters before assuring the parties and the Court that the matter had been

addressed.

Equally, one can accept that Mr Symons relied upon the instructions provided to
him by Mr O’Bryan and Mark Elliott that Noysue Pty Ltd had disposed of its interest

888
889
890

891

[CCW.019.001.0001].

RLOI [PLE.010.002.0001] and [PLE.010.005.0001], para, [43.a].

Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 770:13-30;
Mr Zita’'s June 2020 Affidavit [CCW.034.006.0001], para [15].

Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 771:2-772:27.
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in AFP.8%2 But there is also no evidence that Mr Symons sought to verify that for
himself. His submissions also asserted that Mr O’Bryan and Mark Elliott had
ceased to act in the matter following the Bolitho No 4 Decision,8% in circumstances
where Mr O’Bryan and Mark Elliott had not ceased acting and in fact settled those

submissions.8%

Section 21 of the CPA establishes a norm of conduct in the conduct of civil
proceedings that persons to whom the overarching obligations are owed shall not
engage in misleading or deceptive conduct, whether or not that was their

intention.8%

The Court should find that AFP, Mr O’'Bryan, Mr Symons and Mr Zita/Portfolio Law
contravened the overarching obligation not to engage in conduct that was

misleading or deceptive or likely to mislead or deceive.

Mark Elliott, Alex Elliott and Elliott Legal acted as the “real”

solicitor
The Court should find that:

(a) Mark Elliott/AFP arranged for Mr Bolitho and group members to be
represented by a solicitor on the record, namely Portfolio Law, who would
not (and did not) independently represent the interests of Mr Bolitho and
group members, but rather, permitted Mark Elliott/AFP and Mr O’Bryan to

continue doing s0;8%
(b) Mark Elliott, Alex Elliott and Elliott Legal acted as the “de facto” solicitor.
That is evident from the following matters.

First, Mark Elliott arranged for Mr Zita/Portfolio Law to commence acting for Mr
Bolitho as solicitor on the record in circumstances where they had no experience
in class actions and had inadequate resources, skills, and experience.?% Mr Zita’s
inexperience and ineptitude commended him to Mark Elliott, because Mark Elliott

892
893
894
895
896

[CBP.004.002.0943].

[CBP.004.004.1384] [CBP.004.004.1385].

[CBP.004.002.0943].

Hudspeth No 8 at [190], [194].

RLOI [PLE.010.002.0001] and [PLE.010.005.0001], para [40.b].

Mr Zita’s April 2020 affidavit [CCW.036.001.0001], paras [91] — [95]; see also
[SYM.002.001.6176] [TRI.001.006.1912] [TRI.001.006.1914] [TRI.001.006.1916].
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wanted a solicitor who would not bring an independent judgment to bear in the

conduct of the litigation.8%

Second, Mr Zita/Portfolio Law permitted Mark Elliott to retain control of the
litigation, particularly when it mattered the most for Mr Bolitho and group members
to have independent representation — namely, in relation to the two settlements
reached in the proceeding.8%® Mr Zita conceded that he did whatever Mark Elliott,
Mr O’Bryan and Mr Symons told him to do, all the way through the litigation, and

did not exercise any independent judgment.200

Third, in about March 2016, Mark Elliott involved his son Alex Elliott in the conduct
of the matter. Alex Elliott was a solicitor employed by (and at various times has
been a director of) Elliott Legal, Mark Elliott’'s incorporated legal practice. Alex
Elliott was involved in providing legal services in connection with the Bolitho
Proceeding. The Court should find that he was at all times a lawyer, and not a
“‘personal assistant”, that he attended conferences, and was part of the legal team,
albeit a junior solicitor on that team, and was involved in providing legal services in
connection with the proceeding (see paragraphs 176 to 196 above). The Court
should find that the attempt to define him as a “personal assistant”, both in ABL’s
12 April 2019 letter®' and in evidence to this Court,°%? was a ruse designed to
divert the Contradictors’ gaze away from his engagement in the matter. The Court
should find that the intention was for Mark Elliott and his firm Elliott Legal to
continue to act as the “real” solicitor, and that Alex Elliott was the junior solicitor

acting under the direction of his father on the matter.

Fourth, Mr Zita/Portfolio Law established email accounts under the domain of
‘portfoliolaw.net.au” (compared to his firm’s domain, “portfoliolaw.com.au”). Those
addresses were deceptive; they were not truly “Portfolio Law” email accounts, but
in fact were accessed by Mark Elliott, Alex Elliott, Mr O’'Bryan and Mr Symons.
This facilitated Mark Elliott/AFP, Mr O’Bryan, Mr Symons and/or Alex Elliott in
controlling the litigation by ensuring that they each received all correspondence in
connection with the litigation without the need for Mr Zita/Portfolio Law to

See transcript of hearing on 14 August 2020 [TRA.500.007.0001], 728:16-27.

Transcript of hearing on 14 August 2020 [TRA.500.007.0001], 788:4-813:19 (Partial
Settlement); transcript of hearing on 17 August 2020 [TRA.500.008.0001], 813-852 (Trust Co
Settlement).

Transcript of hearing on 17 August 2020 [TRA.500.008.0001], 848:10-14.
[AFP.005.001.0374].

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1656:6-1657:6;

transcript of hearing on 8 December 2020 [TRA.500.001.0001], 1887:11-23.
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independently and without direction from one or other of them take charge of that

correspondence.

Fifth, Mr Zita did not seek to involve himself in discussions around the terms of the
Trust Co Settlement.®%3 |n contrast, Alex Elliott was involved in those discussions

and in examining the terms of the Trust Co Settlement.9%4

Sixth, the totality of the evidence supports the conclusion that Mr Zita/Portfolio Law
acted virtually as a “post box”.%%5 They were not expected to, and did not, discharge

the function of an independent and competent solicitor.906

Mr Zita/Portfolio Law lacked relevant skKills, resources and experience

421

422

423

Mr Zita concedes that he and Portfolio Law lacked experience in class actions and
the practical resources to attend to evidence preparation for trial,°®” and that he

was largely dependent on Mark Elliott, Mr O’'Bryan and Mr Symons.%%8
Mr Zita said in his April 2020 affidavit:%%°

“In this remitter proceeding, | have spent a lot of time reflecting on my
involvement in the Bolitho Group Proceeding. | say that because Mark
offered me the opportunity to become involved as solicitor on the record for
Bolitho after he could no longer act in circumstances where:

(a) | had no experience in class actions and was therefore reliant on
experienced class action barristers (which | told Mark at our meeting at
Syracuse restaurant on 4 December 2014);

(b) Mark had not previously asked me to do any legal work for him; and

(c) there were many experienced class action solicitors out there who could
have taken over and who would have been far more qualified than me.”

The clear implication is that Mark Elliott arranged for Mr Zita to act by virtue of his

inexperience and ineptitude. Mark Elliott and Mr O’Bryan wanted a solicitor who

903

904
905

906

908
909

Mr Zita’s April 2020 affidavit [CCW.036.001.0001], [207] — [228], [442]-[443];
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 821:16-828:10, 851:25-30;
Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1348:24-1349:23
Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2075:5-13.

See eg Mr Zita’s April 2020 affidavit [CCW.036.001.0001], paras [91] — [95];
Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 729:20-730:9;
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 813:11-15;
Transcript of hearing on 17 August 2020 [TRA.500.009.0001], 968:28-6.

Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 728:2-5; 730:6-7.
Mr Zita’s April 2020 affidavit [CCW.036.001.0001], paras [20.g], [42], [93], [104].
Mr Zita’s April 2020 affidavit [CCW.036.001.0001], para [92].

Mr Zita’s April 2020 affidavit [CCW.036.001.0001], para [93].
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would do as he was told. Mr Zita conceded in cross-examination that Mark Elliott
and Mr O’Bryan adopted a strong and demanding approach to their dealings with

him 910

Mark Elliott and Mr O’Bryan used Mr Zita to advance AFP’s interests

424

and their own interests in connection with the Partial Settlement

Mark Elliott and Mr O’Bryan directed Mr Zita to make unsubstantiated and/or
unwarranted demands for costs and commission, and to demand that the SPRs
agree never to serve the writ in the McKenzie Group Proceeding or apply for its
renewal, as conditions of Mr Bolitho agreeing to the Partial Settlement, as set out

below.

Unsubstantiated and unwarranted demands for costs and commission

425

426

On 7 December 2014, the day before Portfolio Law filed a notice of solicitor acting,
Mark Elliott directed Mr Zita to send a letter in relation to a settlement offer which
stated: “Why is no allowance made for payment of the plaintiffs costs to date (in
excess of $2M)?°"1 Mr Zita sent that letter®'? without asking to see evidence of
those costs,®'3 and without seeking instructions from Mr Bolitho or providing him

with any advice.%'4

On 15 April 2015, following a mediation, Mr Newman emailed Mr Zita copied to
Mark Elliott raising for discussion various considerations relating to any funding
commission that might be payable to AFP from any settlement.®’> His email
flagged the prospect that there would need to be consideration both of “costs
incurred to date and the commission”, noting his view that AFP was likely to be
entitled to “a fee much less than the maximum 30% or a lesser percentage of the
overall settlement sum being applied to settlement of the class action claim”. Mr
Newman noted that AFP was only entitled to a funding commission from those
group members who had signed the funding agreement. Notably, in this trial, AFP
ultimately never sought the prove the proportion of group member who signed the

funding agreement, despite expressing an intention to call Mr Ben Horne of

910
911
912

914
915

[TRA.500.008.0001] T792:22-26.
[CBP.004.007.2195].
[CBP.004.006.6990].
[TRA.500.007.0001] T777:7-778:29.
[TRA.500.007.0001] T780:6-9.
[CBP.004.003.0631].
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Georgeson to give evidence about that issue. The Court should find that the

evidence would not have assisted AFP.

On 27 April 2015 at 5.39pm, Mr Newman sent an email to Mr Zita and Mr Sloan
(Ashurst, solicitor for the receiver) relating to settlement discussions with RSD.%16
At 8.35pm, Mr O’Bryan replied to Mr Zita and Mark Elliott, stating: “No dialogue:
$1M by way of costs or no deal”.®'" At 9.02pm, Mr Zita replied to Mr O’Bryan
and Mark Elliott, stating: “/ did say a ‘bit of dialogue’ and I think ‘$1M by way of
costs or no deal’ qualifies. | am happy to communicate our position subject
to what you guys say. We can discuss the matter in the morning.”°'® At10.20pm,
Mr O’Bryan replied: “I am in court tomorrow. We should not compromise our
$1M by one cent.”°'® On 28 April 2015 at 8.39am, Mark Elliott replied: “I was

thinking that we should ask for more!®?°

Mr Zita conceded that he had not seen any invoices or documentation to verify the
$1 million in costs.??" It is also noteworthy that, 5 months earlier, Mr O’'Bryan
and Mark Elliott drafted a letter for Mr Zita that demanded $2 million in costs.%??
Mr Zita said that he did not turn his mind to the discrepancy between those

demands, %% though he conceded he should have.%*

It is clear on the evidence (and the Court should find) that Mr Zita did not challenge
Mr O’Bryan and Mark Elliott about the arbitrary demands they instructed him to
make for legal costs.%?> The Court should reject Mr Zita’s suggestion that he might
have done so orally.926 The Court should prefer the documentary evidence which
shows that Mr Zita’s invariable practice was to send without question the

correspondence that Mark Elliott and Mr O’Bryan drafted for him to send.®?”

916
917
918
919

[CBP.004.004.8528].

[CBP.004.005.5249].

[CBP.004.005.5249].

[CBP.004.005.5249].

[CBP.004.005.5249].

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 790:20-791:17.
[CBP.004.007.2195].

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 791:18-792:1.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 792:2-4.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 793:6-794:17.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 794:3-17.
[CBP.004.008.4451]; [CBP.004.006.2249]; [CBP.004.008.0837]; [CBP.004.007.5344];
[SPR.005.001.0190]; [CBP.004.007.0707],
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Mr Zita also conceded that he never asked to see evidence to verify the proportion

of group members who had signed the Funding Agreement.®28

On 8 March 2016, Mark Elliott and Mr O’Bryan instructed Mr Zita/Portfolio Law to
demand that the SPRs support Mr Bolitho’s application for “reimbursement” of legal
costs and disbursements of $2.55 million, and his application for a funding

commission to AFP of 25% of the settlement proceeds.%2°

Mr Zita made those demands without requesting a breakdown of the costs claimed

or asking to see evidence of them.930

In contrast, Mr Newman did ask to see evidence of the legal costs and
disbursements. Mark Elliott instructed Mr Zita to respond to that request in the

following way:931

“Dear Mr Newman

Our client will accept the position of your client that it does not/will not
oppose his application for reimbursement of legal costs and disbursements
on the basis that he will provide the necessary supporting material to the
court.

Our client requires the suggested wording in clause 7.5.3 in respect of the
reduced litigation funding fee of 26% payable to BSLLP.

Up yours
PL, TZ”

The extent of independent judgment that Mr Zita brought to bear in the matter was
to omit Mark Elliott’s proposed closing salutation from the email, otherwise sending
it in the terms drafted for him by Mark Elliott.®3?> Mr Zita conceded that he did not
seek instructions from Mr Bolitho, even though he knew that Mr Bolitho and the
group members had an interest in ensuring the legal costs were properly
substantiated.%33

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 788:13-790:14.
[CBP.004.003.6578] [CBP.004.005.4636];

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 797:5-24; 798:11-30.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 798:9-802:10.
[CBP.004.001.3635].

[CBP.004.006.6135];

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 798:31-801:20.
Transcript of hearing on 14 August 2020 [TRA.500.008.00001], 801:24-802:10.
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McKenzie Group Proceeding

435

436

437

Mark Elliott instructed Mr Zita/Portfolio Law to adopt the position that Mr Bolitho
would not agree to settle unless the SPRs agreed (in the settlement deed) never

to serve the writ in the McKenzie Group Proceeding or apply for its renewal.93*

Mr Zita/Portfolio Law obligingly sent the communications that Mark Elliott instructed
them to send adopting that position,?3® without considering the interests of Mr

Bolitho or other group members,®3 and without seeking Mr Bolitho’s instructions.

On 16 March 2016, Mark Elliott and Mr Zita exchanged text messages about Mr

Zita’s communications with Mr Newman on this topic:

(a) At 6.35pm Mr Zita sent a text message to Mark Elliott: “Mark exchange of

text messages with Newman:

Dave that Mckenzie claim is going to be an issue. It must be agreed
that it will lapse and not be revived by any application to extend the
time for service. Sorry to text you as | know you are at a function.
However | thought | should let you know so you can at least address

this issue overnight. Cheers Tony Zita.

I'll need you to explain why it's an issue - | can't see how it's an issue

for Bolitho.”937

(b) At 6.35pm Mark Elliott sent a text message to Mr Zita in response: “Get

fucked”.938 A short time later he sent a further text, stating: “Call me”.93°

(c) At 6.56pm Mark Elliott sent an email to Mr Zita stating: “Tell him the deal is

off”. 940

(d) At 7.20pm Mr Zita sent a text message to Mark Elliott in response: “It would

still assist me if | understood why this issue is non-negotiable ?"%41

934

935

936

937

938

939

941

[CBP.004.003.6080];

Transcript of hearing on 14 August 2020 [TRA.500.008.0001] 796:31-798:10.
[CBP.004.002.5550];

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 802:28-803:804:6; 806:14-20.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 804:7-805:24.
[CBP.004.010.0170]; and see also [TRA.500.008.0001] T809:11-810:24.
[CBP.004.010.0170].

[CBP.004.010.0170].

[CBP.004.002.5550].

[CBP.004.010.0170].



438

439

440

441

168

(e) At 8.32pm, Mark Elliott sent an email to Mr Zita instructing him to “issue
summons first thing tomorrow™®*? (namely, a summons drafted by Mr
O’Bryan on around 2 March 201693 to strike out the McKenzie Proceeding

as an abuse of process).%*4

Despite the erratic and aggressive nature of these instructions and the fact that Mr
Zita himself evidently did not understand their rationale, it never occurred to Mr Zita
that he ought to critically examine Mark Elliott’s instructions, or exercise his own

independent judgment in the interests of his clients.®4%

The interests of Mr Zita’s clients were better served by the SPRs and their legal
team taking responsibility for the legal actions that were underway, without

exposure to duplicative legal costs and deduction of a funding commission.

Mr Zita was unable to offer any sensible explanation as to why it was in the interests
of Mr Bolitho or group members for him to demand that the McKenzie Proceeding
be abandoned in favour of the Bolitho Proceeding,%4¢ particularly in circumstances
where Mr Zita conceded that he lacked expertise, experience, and resources,®’
and the SPRs were doing the heavy lifting with respect to evidence preparation

anyway.%8

Mr Zita’s contention that the claim in the Bolitho Proceeding was preferable to the
claim in the McKenzie Proceeding because it included the former holders of

debentures in Statewide®?® ought not be accepted in circumstances where:

(a) the Statewide debenture holders appear to have suffered no loss and
accordingly would have been unable to recover in any judgment obtained

in the Bolitho Proceeding;%®° and

942
943
944
945
946
047

948

949
950

[CBP.004.003.0089].

[CBP.004.003.0603] [CBP.004.003.0604].

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 812:30-813:4.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 810:29-812:14.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 807:13-808:3

Mr Zita’'s April 2020 Affidavit [CCW.036.001.0001], paras [20.g] and [93];

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 806:21-807:2.

Mr Zita’'s April 2020 Affidavit [CCW.036.001.0001], paras [102] — [104];

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 807:3-12.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001, 806:9-11, T807:22-808:1.
Further SPR Opinion [CCW.022.001.0460] paras [165], [170]. Note that this complication
arguably affected the direct claims by the debenture holders themselves in the group
proceeding, though it may not have prevented Statewide debenture holders from participating
in the proceeds of a distribution from a settlement of a claim brought by Banksia as a
separate entity against Trust Co.
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(b) having regard to all of the evidence, the Court should find that Mr Zita did
not bring to bear on the proceeding any independent thought or judgment
at the relevant time, but rather, simply did as he was told to do by Mark
Elliott.®5

Alex Elliott was involved in providing legal services

442

443

444

Mark Elliott's son Alex Elliott, a legal practitioner and director of Elliott Legal,®%?

became involved in the conduct of the Bolitho Proceeding from about March 2016.

The Court should reject Alex Elliott's evidence that he had a “non-legal” or
“administrative” role in the Banksia matter, and that there was any relevant
distinction between the roles of Elliott Legal in the Murray Goulburn matter as

opposed to the Banksia matter.
On the Banksia matter, Alex Elliott:
(@) filed documents;953

(b)  regularly attended court;%*

(c) was included in emails as if he was another solicitor acting on the matter, %%

which emails his father expected him to read,?%® and which he did read;%”

(d) assisted with the establishment of the Bolitho Class Action Email Account
and the General Class Action Email Account to which he thereafter had
access,®8 by which third parties were led to believe they were

corresponding with Portfolio Law, when in fact, those email accounts were

955

956

958

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 808:4-809:9; 813:5-10.
[CCW.025.001.0010].

[CBP.004.004.1652] [CBP.004.004.1653].

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1329:4-6; 1333:13-20;
Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1648:21-24;

Transcript of hearing on 3 December 2020 [TRA.500.018.0001] 1788:2-3;

Transcript of hearing on 8 December 2020 [TRA.500.019.0001], 1915:24-1916:13;
Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1989:10-19;

Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2058:3-24, 2075:5-25.
See the hundreds of emails referred to in [AID.010.026.0001_3]. By way of example only see
[CBP.004.004.7694]; [CBP.004.006.9410]; [CBP.001.006.0292]; [CBP.001.006.4026];
[CBP.004.004.3691].

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1675:19-23;

Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2106:19-20.
Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1675:15-17.
[CBP.001.001.6342]; [CBP.001.001.6345]; [CBP.001.001.5820]; [CBP.001.007.3869];
[CBP.001.008.1167];

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1684:12-1686:27.



170

established to allow the litigation to be conducted with minimal reliance on

Portfolio Law;%%

(e) had a general practice of printing most correspondence that was sent to the
Bolitho Class Action Email Account and the General Class Action Email

Account for discussion with his father;9°

() reviewed and considered documents, such as the Trust Co Settlement
Deed,%" the Third Trimbos Report (which he received in both draft and final
form),%62 and the First Bolitho Opinion (though he denied that he read them

in any detail, or that he did so in a professional legal capacity); 63

(9) was involved in procuring evidence from Mr Trimbos to support the fee and
commission claims advanced by Mr Bolitho/AFP at the time of the Partial
Settlement and the Trust Co Settlement,®* including collating the folder of

invoices for Mr Trimbos for the Third Trimbos Report;®65

(h) understood the difference between a funding equalisation order and a

common fund order, and was across the principles in Money Max;%66

(i) was invited to the “Banksia Wrap Up Meeting” on 14 November 2017 with
Mark Elliott, Mr O’Bryan and Mr Symons, which the Court should find he

attended; %67

() worked up the script for Mr Zita/Portfolio Law to follow in their dealings with

group members;°68

960

961

962

963

964

965
966

968

See Mr Zita’s April 2020 Affidavit [CCW.036.001.0001], paras [47] — [50];

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 868:27-869:19.

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1687:7-18.

Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2075:5-13.
[NOB.500.005.2485] [NOB.500.005.2487]; [NOB.500.005.2312] [NOB.500.005.2314]
[NOB.500.005.2354] [NOB.500.005.2457] [NOB.500.005.2458].

Transcript of hearing on 11 December 2020, [TRA.500.001.0001], 2095:11-13.

Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1689:6-20, 1707:18-1709:3;
Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2054:13-18, 2075:5-13.
See eg [TRI.001.005.0169] [TRI.001.005.0171] [SYM.001.003.0235] [AFP.001.001.2224]
[AFP.001.001.2225]; [SYM.001.003.3453] [SYM.001.003.3454] [SYM.001.003.3457];
[SYM.001.002.8281]; [SYM.001.002.5447]; [SYM.001.002.5449]; [SYM.002.001.5568];
[AFP.001.001.2531]; [NOB.500.001.7272] [NOB.500.001.7273]; [AFP.001.001.2548]
[AFP.001.001.2550]; [AFP.001.001.3137] [AFP.001.001.3138]; [TRI.001.006.0063]
[TRI.001.006.0064] [TRI.001.006.0067]; [ABL.001.0602.00009] [ABL.001.0602.00011].
[TRI.001.006.0001].

Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2087:11-2094:21.
[SYM.001.001.4401].

[ABL.001.0594.00005] [ABL.001.0594.00006]; [ABL.001.0627.00038] [ABL.001.0627.00039]
[ABL.001.0627.00040].
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(k) received enquiries from group members, who were told in the opt out notice
issued to them and in other written communications to contact “Portfolio
Law” using contact details which were in fact contact details for Alex
Elliott;6°

(h critically analysed legal issues and expressed his own independent views,

and conferred with his father about his father’s views on legal issues;%"°
(m)  undertook legal research;%""
(n) attended conferences in counsel’s chambers to discuss legal issues.®72
By way of contrast, Mr Zita/Portfolio Law:

(a) often forgot to promptly attend to correspondence and court documents,
which prompted Mr O’'Bryan and Mark Elliott to set up the Bolitho Class
Action Email Account and the General Class Action Email Account which
could be monitored by them with minimal reliance on Mr Zita/Portfolio

LaW-973

(b) drafted no correspondence of any substance, but rather, sent
correspondence that was drafted by others (which he did not carefully read

or check before sending);®"4

969

970

972

973

974

[CCW.061.001.0001], [MSC.020.014.0001]; Transcript of hearing on 26 November 2020
[TRA.500.013.0001], 1336:7-1337:21.

[AEL.100.058.0001]; [AEL.100.030.0001]; [ABL.001.0643.00243]; [ABL.001.0615.00020];
[AEL.100.038.0001]; [AEL.100.066.0001]; [AEL.100.069.0001]; [AEL.100.032.0001];
[AEL.100.041.0001]; [AEL.100.043.0001]; [AEL.100.056.0001];

Transcript of hearing on 3 December 2020 [TRA.500.018.0001], 1784:1-1786:20, 1787:19-
1803:15, 1806:16-1807:9, 1809:1- 1820:13;

Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1986:24-2033:7;

Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2034:4-2073:11.
[AEL.100.048.0001]; transcript of hearing on 3 December 2020 [TRA.500.018.0001], 1784:1-
31; Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1987:3-1988:28.
Transcript of hearing on 30 November 2020 [TRA.500.015.0001], 1457:23-1461:2, 1488:25-
1494:19; Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1767:24 — 1770:3,
1772:19-1774:10.

Mr Zita’s April 2020 affidavit [CCW.036.001.0001], paras [47] - [50];

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1684:28-1685:6;

See also [CBP.004.001.1833] (“These important things are taking us far too long to
progress”); [SYM.001.002.3761] (“Why are we receiving this 4 days later via the judge and
not directly? What is wrong with our communication system?”); [CBP.001.007.0001];
[SYM.002.002.9133] (“Tony, Why am I receiving the letter from Corrs of 25/3 today for the
first time?”).

Mr Zita’s April 2020 affidavit [CCW.036.001.0001], paras [91], [141], [154] — [164] (referring to
[CBP.001.013.0245], [CBP.001.002.2929], [CBP.001.013.0245], [CBP.001.013.0245],
[CBP.001.013.0252], [CBP.001.011.5727], [CBP.001.011.5729] [CBP.001.011.3217],
[CBP.001.011.3218], [CBP.001.012.0165]); [CBP.004.007.2195] [CBP.004.006.6990] and
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accordingly, cannot have spent the significant time that he claimed to have
spent reading correspondence that was sent to the Bolitho Class Action

Email Account and the General Class Action Email Account;

was often excluded from analytical discussions about legal issues which
were conducted between Mark Elliott, Alex Elliott, Mr O’Bryan, and Mr

Symons;975

was left out of communications about the terms of the Trust Co Settlement

Deed, and did not seek to involve himself in those communications;°76
on his own admission, only “skim read” the Third Trimbos Report;%’”

was not provided with the various drafts of the First Bolitho Opinion, save

for the final version when he was asked to file it;978

on his own admission, did not read the First Bolitho Opinion before he filed
it;979

had no skills or experience in class actions;?80

was unfamiliar with the Money Max principles referred to in the First Bolitho

Opinion; 8

was not invited to the “Banksia Wrap Up Meeting” on 14 November 2017982

975
976

977

Transcript of hearing 13 August 2020 [TRA.500.007.0001], 777:7-778:29, 780:6-9;
Transcript of hearing on 14 August 2020 [TRA.500.008.0001] T869:11-13, 17-19;
Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1307:16-18.

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1356:15-1357:22.

Mr Zita’s April 2020 affidavit [CCW.036.001.0001], [207] — [228], [442]-[443];

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 821:16-828:10, 851:25-30;
Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1348:24-1349:23

Mr Zita’'s April 2020 affidavit [CCW.036.001.0001], paras [168] and [243];

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 889:21-22, 893:23-25.

Mr Zita’'s April 2020 affidavit [CCW.036.001.0001], paras [303] — [307], [320], [323] — [324],

[333].

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 845:23-846:2.
Mr Zita’s April 2020 affidavit [CCW.036.001.0001], paras [91] - [93].

Mr Zita’s April 2020 affidavit [CCW.036.001.0001], para [310].
[SYM.001.001.4401].



446

173

( was told what to say in his dealings with group members in a script drafted
for him by Alex Elliott,?8% and/or was told to direct such enquiries to Alex
Elliott; %84

(m) undertook no legal research or analysis at all;%5
(n)  prepared no memorandum of advice?8® or other legal analysis;®¢’
(0) by his own admission, exercised no independent judgment on the matter;°88

(p) was unable to plausibly describe any substantive contribution he made to

the case as solicitor on the record.®8°

Notably, Mr Zita was directed to send enquiries received from group members
to Alex Elliott, and in written communications, group members were provided with
contact details for “Portfolio Law”, but their telephone calls and emails were in fact
routed directly or indirectly to Elliott Legal.®®® In cross-examination, Mr Zita was
taken to documentary evidence of enquiries that were received at Portfolio Law’s
own offices, which were sent to him by administrative staff, and which he
forwarded to Alex Elliott.®®? When asked why one of his administrative
employees did not handle those enquiries, Mr Zita said: “that wasn’t her role, she
was just the receptionist’%? He agreed that group members expected their
queries to be handled by someone from Portfolio Law®® within the legal team®% —

not by a “personal assistant”.%%

983

984

986

987

988

989
990

991

[ABL.001.0594.00005] [ABL.001.0594.00006]; [ABL.001.0627.00038] [ABL.001.0627.00039]
[ABL.001.0627.00040].

[CBP.001.006.4733];

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1334:6-1339:22.
Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1351:23-1352:10.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 906:10.

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1355:25-1356:14.
Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 729:13-16.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 848:10-14.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 845:23-846:847:17, 905:28-23.
Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1334:6-1338:23, 1343:1-
1344:31.

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1337:8-1344:31;
[CBP.001.006.4734] [CBP.001.006.5841] [CBP.001.006.5815] [CBP.001.006.8095]
[CBP.001.006.7752] [CBP.001.006.4725] [CBP.001.006.8056] [CBP.001.006.5844]
[CBP.001.006.5845] [CBP.001.006.7200] [CBP.001.006.8220].

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1340:2-6.

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1344:28-31.

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1344:10-13.

Transcript of hearing on 26 November 2020 [TRA.500.013.0001], 1344:7-9.
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B8.4 The “Portfolio Law” Email Accounts
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448
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The most striking example of Mark Elliott’s control over Mr Zita is the use of the
“Portfolio Law” email accounts, which allowed the rest of the team to undertake the
solicitor role, and to give the impression to the parties and the Court that Portfolio

Law was the plaintiff's solicitor in charge of the proceeding.

Mr Zita gave evidence that, in April 2017, at the suggestion of Mark Elliott and/or
Mr O’Bryan,®% and with Alex Elliott's assistance,®’ he established the Bolitho
Class Action Email Account and the General Class Action Email Account, which
were operated under the guise of “Portfolio Law”, but which were also controlled
by Mark Elliott, Alex Elliott, Mr O’'Bryan and Mr Symons.%%

This assisted Mark Elliott/AFP, Mr O'Bryan, Mr Symons and Alex Elliott to control
the litigation by ensuring that they each received all correspondence without the
need for Mr Zita/Portfolio Law to independently and without direction from one or

other of them take charge of that correspondence.%%°

Alex Elliott conceded that he assisted to create the email accounts,’9 and that
they were created because of Mr Zita’s inattention to correspondence and
documents he received.’' Alex Elliott confirmed that he had access to both
accounts.’02 He thought that only Mr Zita could send emails from the Bolitho Class
Action Email Account,'93 but conceded that anyone with access to the General

Class Action Email Account could send emails from it.’%% He thought that “no one

sent emails from the General Class Action Email Account, but he was mistaken;

996

998

999

1000
1001
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Mr Zita’s April 2020 affidavit [CCW.036.001.0001], para [50].

[CBP.001.001.5820]; [CBP.001.007.3869]; [CBP.001.008.1167].

Mr Zita’s April 2020 affidavit [CCW.036.001.0001], paras [47] — [50] and AFP and Alex Elliott’s
admissions, [PLE.020.001.0001] & [PAR.080.001.0001], paras [40.a.iii]. AFP and Mr Symons
have also admitted in correspondence that Mr Elliott, Mr O’'Bryan, Mr Symons, Mr Zita, and
Alex Elliott had “read and write” access to the General Class Action Email, and that Portfolio
Law’s email system was set up so that emails sent to or from the Bolitho Class Action Email
were automatically replicated in and/or forwarded to the inbox or sent items of the General
Class Action Email, so that Mr Elliott, Mr O’'Bryan, Mr Symons and Alex Elliott had immediate
access to such emails: see [AFP.005.001.1394]; [CCW.005.001.0001].

See transcript of hearing on 14 August 2020 [TRA.500.008.0001], 868:27-869:19, 872:4-
873:4.

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1685:10-1686:16..
Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1684:23-1685:6.

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1686:17-27.

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1686:28-1687:1.

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1687:2-5.
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the documentary evidence shows that Mark Elliott and Mr O’Bryan both sent emails

from that account.905

The Court should find that the purpose of the email accounts was to bypass the
need for Mr Zita to deal with the correspondence on the matter at all, beyond
sending the letters, emails and other documents he was told to send, virtually all

of which were drafted by Mark Elliott, Mr O'Bryan and Mr Symons.

This practice highlights the lengths to which Mark Elliott and Mr O’Bryan went in
order to conceal their control over the litigation, in spite of the ruling in Bolitho No
4. It also shows the complicity of Mr Zita, Mr Symons and Alex Elliott in this

deceptive arrangement.

Mr Zita was excluded from discussions about the Trust Co Settlement

453

454

Mr Zita did not seek to involve himself in the discussions about the terms of the
Trust Co Settlement.’%® He did not seek to satisfy himself that the terms sought
reflected Mr Bolitho’s instructions, or that they were in the interests of Mr Bolitho
and other group members. He did not seek to provide Mr Bolitho with any

advice. 1007

In cross-examination, Mr Zita agreed that the Court had expressed concerns in the
Bolitho No 4 Decision about Mark Elliott having too much control over the
settlement negotiations as both solicitor and funder.'%%® Mr Zita acknowledged he
read the judgment shortly after he commenced acting as solicitor on the record.00°
His attention was drawn to passages of the judgment which revealed the Court’s
concern that Mr Bolitho and group members should have the benefit of
independent, objective advice in connection with any settlement,''® and that it
would be inappropriate for Mark Elliott to provide such advice having regard to his
interest as funder.’"" In that context, Mr Zita was asked how he could have

thought it was appropriate for him to leave Mark Elliott in charge of the settlement
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1007
1008
1009
1010

1011

See eg [CBP.001.003.3487]; [CBP.001.007.0857]; [CBP.001.001.2902].

Mr Zita’s April 2020 affidavit [CCW.036.001.0001], paras [207] — [228], [443].
Mr Zita’s April 2020 affidavit [CCW.036.001.0001], paras [228], [442] — [443].
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 823:19-22.
Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 767:9-768:27.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001] 823:23-826:13;
Bolitho No 4 at [23], [42].

Bolitho No 4 at [53].
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negotiations and to not seek to involve himself in those discussions.'0'2 Mr Zita

was unable to provide a satisfactory answer.1013

Mr Zita conceded that Mr Bolitho and group members expected him to bring an
independent and objective mind to bear in the proceeding,'®* and that he was
charged with the responsibility of safeguarding their interests.'9'> Though he
accepted that he allowed Mark Elliott, Mr O'Bryan and Mr Symons to manipulate
him, 1916 he did not concede that he was a convenient front for Mark Elliott and Mr
O’Bryan to get around the Court’s ruling that Mark Elliott should cease to be the

solicitor.017 But that is precisely what he was and the Court should so find.

Mr Zita also said that he was not aware of any conflict between the interests of
Mark Elliott/AFP and the interests of group members in connection with the Trust
Co settlement.’'® He claimed not to have appreciated that Mark Elliott was
seeking to maximise AFP’s funding commission.'0'® Mr Zita’s evidence on this
point was contradictory and unsatisfactory and should not be accepted as reliable

in circumstances where:

(a) He conceded that he knew that AFP was seeking a commission on the
whole settlement sum, which related to both the Bolitho Proceeding and the
SPR Proceeding.020

(b) He said that he did not turn his mind to the fact that AFP was only entitled
to claim commission on the proceeds of the case it had funded (and not on

the proceeds of the SPR Proceeding).0%!

(c) He said that he thought AFP was seeking only to enforce its contractual
rights under the Funding Agreement to a 30 per cent funding

commission. 1022
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1015
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1018
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1022

Transcript of hearing on 14 August 2020 [TRA.500.008.0001] 826:14-827:8.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001] 826:17-19; 827:7-831:31.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001] 831:28-31.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001] 832:1-5.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001] 831:25-27.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001] 831:12-16.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001] 848:18-849:11.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001] 849:28-850:6.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001] 850:12-13.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001] 850:14-18.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001] 850:7-11.
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(d) He conceded that the Funding Agreement conferred rights on AFP to
recover a funding commission only from group members who signed it, 1923
and he acknowledged that AFP was seeking its commission by way of a
common fund order.'%24 |n the face of those concessions, he nonetheless
maintained that AFP was seeking to enforce its contractual rights, rather

than seeking to maximise its profits.025

The Court should reject Mr Zita’s evidence that he thought that he was acting in
the best interests of Mr Bolitho and group members in connection with the Trust

Co settlement.1026

No self-respecting solicitor mindful of his paramount duty to the Court and his
duties to his clients should have allowed himself to be controlled by Mark Elliott,
AFP, Mr O’Bryan and Mr Symons as Mr Zita so obviously was. Mr Zita brought no
independent or reflective mind to his role as a solicitor on the record in this
proceeding, and his abrogation of his duty to the Court and to his clients should be
strongly condemned. One asks rhetorically: what value did Mr Zita’'s engagement
bring to this case on behalf of his clients. The Contradictors would respectfully
submit: none whatsoever, other than to line his own pockets with money for the
little or no work that he performed in the interests of those clients, and in breach of
his paramount duty to the Court to properly conduct himself in the practice of the

law.

Mr Zita virtually conceded that he acted as a postbox solicitor

459

Mr Zita said in his first affidavit: 1027

"The dynamic of Norman and/or Mark making decisions persisted for the
entire time of me acting as solicitor on the record for Laurie in the Bolitho
Group Proceeding. Either Norman or Mark would work out the strategy and
tell me what to do, when to do it and how to do it. | did not make any strategic
decisions. A large part of the correspondence | sent was authored by Mark,
Norman or Michael.

1023
1024
1025
1026

1027

Transcript of hearing on 14 August 2020 [TRA.500.008.0001] 850:24-27.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001] 851:13-17.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001] 851:18-852:11.

Mr Zita’s April 2020 affidavit [CCW.036.001.0001], paras [425], [447].

Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 751:2-8;

Transcript of hearing on 14 August 2020 [TRA.500.008.0001] 848:15-17; 851:25-852:14.
cf Transcript of hearing on 17 August 2020 [TRA.500.009.0001], 987:27-990:27
[CBP.001.011.2154].

Mr Zita’s April 2020 affidavit [CCW.036.001.0001], paras [91], [93], [95].
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...I effectively provided Mark, Norman and Michael with the ability to have
a solicitor on the record and undertake the work they instructed the firm to
do, but without taking charge of the case and making them accountable to
me. | know now that | did not act with sufficient rigour as solicitor on the
record for Laurie in the Bolitho Group Proceeding.”

The clear implication of this evidence is that Portfolio Law’s role was to act as a
postbox solicitor. Mark Elliott, Mr O’Bryan and Mr Symons told Mr Zita what to do,
and he did it.1922 He sent the letters they asked him to send, even when the letters
were factually wrong or misleading,’?® and even when they asserted a position

that was contrary to the interests of Mr Bolitho and group members.

Mr Zita said that he became aware that Mark Elliott was seeking $4.75 million plus
GST for legal costs and $12.8 million plus GST for commission “at about the time
of the mediation”.1%3° He did not ask Mark Elliott to provide documentation to
substantiate those claims.'®' Mr Zita did not raise any questions when he was
asked to file the Third Trimbos Report, which annexed all the invoices of Mr
O’Bryan and Mr Symons and marked to the attention of Mr Zita and which
appeared to have been issued monthly. He did not query the fact that he had never
seen those invoices, or that the fees charged by Mr O’'Bryan and Mr Symons were
charged at rates that had never been disclosed to him or to Mr Bolitho; indeed, Mr
Zita said that he did not even look at the cost disclosure documents that Mr O’Bryan
and Mr Symons sent to Mr Trimbos copied to him in December 2017.1932 Nor did
Mr Zita raise any concerns about Portfolio Law’s own failure to comply with its costs
agreement by failing to inform Mr Bolitho of the counsel fees charged to his

account.1033

At best, Mr Zita and Portfolio Law demonstrated a wilful blindness to the
misconduct of Mark Elliott, Mr O’'Bryan, and Mr Symons. Mr Zita never questioned
Mr O’Bryan or Mr Symons when he was asked to send letters that contained
statements that he knew were untrue. He simply sent out the letters that they
drafted for him.1034
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Mr Zita’'s April 2020 affidavit [CCW.036.001.0001], para [94].

Mr Zita’'s April 2020 affidavit [CCW.036.001.0001], paras [142], [154] — [164].

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 832:14-17.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 832:18-19.

Transcript of hearing on 17 August 2020 [TRA.500.009.0001], 958:10-960:10.

Transcript of hearing on 13 August 2020 [TRA.500.007.0001] T745:9-13 (Mr Zita/Portfolio
Law conceded in opening that Mr Zita did not discuss counsel's fees with Mr Bolitho, he did
not obtain Mr Bolitho's permission before engaging counsel, and he did not consult with Mr
Bolitho about the terms on which counsel were retained).

Mr Zita’s April 2020 affidavit [CCW.036.001.0001], paras [142], [154] — [164].
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In cross-examination, Mr Zita conceded that he could not point to a single instance

in the course of the whole proceeding where he stood up to Mark Elliott in the

interests of his clients and told Mark Elliott he wouldn’t go along with his

instructions.'935 The Court should reject Mr Zita’s suggestion that he might have

done so orally,'9% and should prefer the documentary evidence which reveals that

Mr Zita’s invariable practice was to do as he was told by Mark Elliott, Mr O’Bryan

and Mr Symons.

A striking example of Mr Zita’s acquiescent and compliant demeanour is his

involvement in Mrs Botsman’s appeal. Mr Zita’s evidence was as follows:

(@)

He disavowed every aspect of the strategy pursued by AFP and the Lawyer
Parties in respect of Mrs Botsman’s appeal, yet conceded that he readily
went along with the strategy devised by Mark Elliott, Mr O’'Bryan and Mr

Symons without questioning them. 1037

He conceded that he knew that Mark Elliott had a personal interest in AFP’s
commission claim'9® and that Mr O’Bryan had a personal interest in his
claim for fees.'93® And yet he said it never occurred to him to exercise his

independent judgment or to question the instructions provided to him.1040

He agreed that it was for that very reason that the Court had ruled in Bolitho
No 4 that Mr Bolitho and group members needed to be represented by an

independent solicitor.1041

He said he never turned his mind to Mark Elliott’s and Mr O’Bryan’s obvious
conflicts of interest,'%42 even though his attention was specifically drawn to
those conflicts in an email from Mr Botsman on 29 May 2018,7%43 which
invited Mr Zita to explain “on what basis the approach taken by the applicant
at the approval hearing and on appeal is considered by your firm and your

counsel to be appropriate and consistent with their obligations,

1035
1036
1037

1038
1039
1040
1041
1042
1043

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 813:11-15.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 813:14-15.

Transcript of hearing on 17 August 2020 [TRA.500.009.0001] 979:23-980:4, 980:19-29,
983:9-15, 984:4-985:1, 986:4-17, 990:15-991:16, 992:14-993:7, 994:17-996:31.
Transcript of hearing on 17 August 2020 [TRA.500.009.0001], 986:18-20.

Transcript of hearing on 17 August 2020 [TRA.500.009.0001], 986:23-29.

Transcript of hearing on 17 August 2020 [TRA.500.009.0001], 986:30-987:15.
Transcript of hearing on 17 August 2020 [TRA.500.009.0001], 987:16-18.

Transcript of hearing on 17 August 2020 [TRA.500.009.0001], 987:19-22.
[CBP.001.011.2154]; [TRA.500.009.0001] T987:23-988:14, 991:17-31.
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acknowledged by Mr Bolitho to Ferguson JA, to act in the best interests of
the Applicant and group members?” Mr Zita dealt with that email in the
same way he dealt with all other emails: by deferring to Mark Elliott, Mr
O’Bryan and Mr Symons, and sending the response they drafted for him1044
without reflecting on whether it was appropriate,'%45 and without exercising

any independent judgment.’046

And in connection with the remitter, Mark Elliott instructed Mr Symons to draft an
email for Mr Zita to send to the Court attaching the Contradictors’ invoices.'%4” Mr
O’Bryan expressly agreed.'%*® Mr Symons presumably drafted that email for Mr
Zita to send. Mr Zita conceded that he agreed with the course proposed by Mark
Elliott and sent the email.’®° He conceded that Mark Elliott told him that he hoped
by sending the Contradictors’ invoices to the Court it would assist in shutting down
the Contradictors.°%0 [t was highly improper for Mr Zita to involve himself in such
an underhand communication to the Court. Mr Zita said that his complicity in that

course was “an absolute error of judgment which | regret”.1°5
Breach of the Paramount Duty

The arrangements that Mark Elliott and Mr O’Bryan implemented were designed
to ensure that they could both continue acting as solicitor and counsel for the class,
while also continuing to maintain their financial interest in the litigation above the
fees they were properly entitled to charge. They pursued this course in the face of
the Court’s ruling that they could not act. The Court should find, on the evidence,
that they refused to stand down because to do so would have compromised their

control over the case and their ability to seek excessive profits for themselves.

Mr Zita/Portfolio Law

467

Mr Zita claimed to have read the judgment in Bolitho No 4 shortly after he was
retained to act.'%? He therefore knew that the Court was concerned about

prejudice to the administration of justice arising from Mr O’Bryan’s and Mark

1044
1045
1046
1047
1048
1049
1050
1051
1052

Transcript of hearing on 17 August 2020 [TRA.500.009.0001], 990:15-991:16.
Transcript of hearing on 17 August 2020 [TRA.500.009.0001], 992:15-16.
Transcript of hearing on 17 August 2020 [TRA.500.009.0001], 992:20-993:7.
[CBP.001.002.1745].

[CBP.001.002.1745].

Transcript of hearing on 17 August 2020 [TRA.500.009.0001], 997:19-28.
Transcript of hearing on 17 August 2020 [TRA.500.009.0001], 998:3-8.
Transcript of hearing on 17 August 2020 [TRA.500.009.0001], 998:9-10.
Transcript of hearing on 17 August 2020 [TRA.500.007.0001], 767:9-768:27.
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Elliott’s financial interests in the outcome of the case, which could conflict with the
interests of their clients or their duties to the court in respect of any settlement or
trial of the proceeding.’®3 Justice Ferguson said: “the Court relies upon
practitioners to apply an independent and objective mind when conducting

a case on behalf of a client.”10%4

Mr Zita/Portfolio Law never made any attempt to apply an independent and
objective mind to the case. Mr Zita/Portfolio Law acted as a puppet solicitor who
did the bidding of Mark Elliott, Mr O’'Bryan and Mr Symons. They used him to their
full advantage, knowing that Mr Bolitho and group members were thereby deprived

of the benefit of an independent solicitor acting in their interests.

The use of a “post box” solicitor to enable a conflicted solicitor to remain in control
behind the scenes constitutes a breach of the paramount duty to the Court and
warrants strong condemnation. That is illustrated by the High Court’s decision in
Incorporated Law Institute of New South Wales v Meagher.'%% That case
concerned Mr Meagher’s application for readmission to practice as a solicitor after
being struck off the role. There was evidence that Mr Meagher had been involved
in corrupt dealings with one Mr Willis, both of them being members of the
Legislative Assembly, involving them as “land agents” accepting bribes to procure

favourable leases from the Minister for Lands.

Letters signed by Mr Meagher in connection with land matters were frequently sent
from Mr Willis’s office at 21 Bligh Street, Sydney. Mr Meagher’s explanation was

as follows:

“In reference to letters addressed from 21 Bligh Street | unreservedly say
that | cannot call to mind actually writing a letter from Bligh Street in my life.
Mr McNair, Willis’s manager, has on several occasions presented written or
typed letters to me for signature on matters where | consented to appear as
agent. In most instances | have appended my signature to letters purporting
to be addressed from Bligh Street in the writing room for members at
Parliament House. In the afternoon, while attending to heavy
correspondence with Progress Associations and country constituents, Mr
Willis has approached me with typewritten communications on land matters
wishing me to act as agent. In the pressure of business | have merely asked
him for a verbal precis of such communications, and have signed them in
good faith and without the slightest suspicion of any mala fides, and kept no

1053
1054
1055

Bolitho No 4, [6], [8], [12], [23], [42], [48.x], [48.y], [53], [57.s], [57.], [57.v], [57.W].
Bolitho No 4, [19].
(1909) 9 CLR 655 (‘Meagher’).
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record or note of such communications which probably were headed Bligh
St.”

This and other evidence invited the conclusion that Mr Meagher “lent his name to
be used by Wiillis exactly as the latter pleased, and signed anything that Willis

put before him”. 1056

There was evidence that, in some instances, Mr Willis asked Mr Meagher to sign
his name to a lease application in order to “deceive future possible clients by
making it appear” that Mr Willis was not acting in the transaction, and Mr Meagher
abetted Mr Willis in this attempt to deceive.'%" Griffiths CJ said:10%8

‘In my opinion the word ‘reprehensible’ is not adequate to describe
the conduct of a man who deliberately lends his name for the purpose
of putting the man to whom it is lent in a position to deceive intending
clients. According to Meagher's version of the facts, Willis, who had
received a fee of £1000 for services of some extraordinary and unexplained
nature to be rendered desired to be in a position to obtain further fees from
other persons who would employ him to take action in conflict with the
interests of his client, and Meagher assented. This explanation is cynically
offered to the court, not as accounting for an error into which he fell many
years ago, and of which he has now repented, but as a vindication of his
action as he now regards it. This, to my mind, is the worst feature of the
matter, for it shows the respondent's notion of the moral obligations of a
practitioner of the class to which Willis and he belonged in 1903, and which
he obviously regards as equally applicable to the honourable obligations of
a solicitor.”

On another occasion, Mr Meagher signed a letter asking the Minister for Lands to
accept security from a person whom he had never met and about whom Mr

Meagher had made no enquiries. Griffiths CJ said: 1059

“Without the bonds this transaction could not have been carried through. It
is plain that the letter of 24th July was written that it might be acted upon as
a personal assurance by Meagher, a member of the Legislature, that Scott
was a proper person to be accepted as surety. It is equally manifest that
he did not know whether what he said about him was true or false, and
in my opinion it is equally clear that he did not care whether it was true
or not... In any view of the facts the frequent dating of his letters from that
office leads to only one conclusion — that he was in these transactions a
tool of Willis, to whom he lent his name, and his signature when
desired, to carry out Willis' projects, of whatever nature. The
explanation that he was a simple innocent person who unwittingly

1056
1057
1058
1059

Meagher at 669.
Meagher at 672.
Meagher at 673.
Meagher at 675.
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allowed himself to be made use of as an instrument of fraud cannot
be accepted.”

Mr Meagher’s application for restoration to the roll of solicitors failed. Higgins J

said:1060

“If it be said that the respondent's admissions are a sign of frankness, | must
say they are to me a sign of moral atrophy. The respondent seems to
be unconscious of anything wrong or dangerous in such transactions;
and how then can it be said, in the words of the Charter of Justice, that
he — this ‘dummy’ of Willis — is a ‘fit and proper’ person to be a
solicitor, stamped by the court with its approval, put by the court into
a position of privilege, held out as being worthy of the confidence of
clients, and fitted to assist in the administration of justice?”

Isaacs J said:1961

“The errors to which human tribunals are inevitably exposed, even when
aided by all the ability, all the candour, and all the loyalty of those who assist
them, whether as advocates, solicitors or withesses, are proverbially great.
But, if added to the imperfections inherent in our nature, there be deliberate
misleading, or reckless laxity of attention to necessary principles of
honesty on the part of those the Courts trust to prepare the essential
materials for doing justice, these tribunals are likely to become mere
instruments of oppression, and the creator of greater evils than those
they are appointed to cure. There is therefore a serious responsibility on
the court — a duty to itself, to the rest of the profession, to its suitors, and
to the whole of the community to be careful not to accredit any person as
worthy of public confidence who cannot satisfactorily establish his right to
that credential. It is not a question of what he has suffered in the past, it is
a question of his worthiness and reliability for the future.”

Similarly here, Mr Zita was the “dummy” of Mark Elliott, Mr O’'Bryan and Mr
Symons. He lent his name to be used by them, exactly as they pleased, and he
signed anything that they put before him. His evidence, at best, demonstrated
moral atrophy. Until he was exposed to a substantial liability in this remitter, he
seemed unconscious of anything wrong or dangerous in allowing himself to be
used in this way. He was recklessly lax in his attention to the accuracy of the
documents that went out under his hand. He did not know whether the letters he
sent and the documents he filed were true or false; and it is equally plain he did not

care whether they were true or false.

1060
1061

Meagher at 681.
Meagher at 691.
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B9.2 Alex Elliott
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Alex Elliott claimed he did not read the Bolitho No 4 decision, but he conceded he
was aware of it. He knew that the Court had ruled that he could not act as the
solicitor in the Bolitho Proceeding in circumstances where he had a significant

financial interest in AFP.
By virtue of Alex Elliott’s position as:

(a) a solicitor employed by Elliott Legal working under the direction of his father,
copied into most correspondence exchanged between AFP and the Lawyer

Parties on the matter; and
(b) his father’s right hand man,

the Court should find that Alex Elliott knew that his father continued to act, in
substance, as the solicitor on the matter, concealing that role from the parties and
the Court, including by means of the “Portfolio Law” email accounts. Alex Elliott
was a party to all the email traffic in and out of those accounts, and therefore saw
first-hand the control exercised over Mr Zita, and Mr Zita’s willingness to act as the
postbox solicitor, merely sending the letters that were written for him to send, and

otherwise providing no substantive legal input into the matter.

Alex Elliott permitted himself to be drawn into that scenario. A short time after his
admission to practise, he assisted Mr Zita to create the deceptive “Portfolio Law”
email accounts. That was itself a highly irregular arrangement, which permitted Mr
Zita/Portfolio Law to pay even less attention to the matter than they had paid to it
up to that time, and to become even more dependent upon Elliott Legal/AFP, Mr
O’Bryan and Mr Symons to run the litigation without intervention or oversight by Mr
Zita/Portfolio Law.

Alex Elliott saw how that scenario played out in the context of the Trust Co
Settlement, where Alex Elliott provided assistance in reviewing the settlement
documentation, and Mr Zita/Portfolio Law did not. Alex Elliott said that he thought
the agreement to make the whole settlement conditional upon the approval of
AFP’s commission was ‘just a robust negotiation between grown men”.%2 But he

knew that Mr Zita was not involved in those negotiations, because Alex Elliott was

1062

Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2078:2-6.
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copied to the emails, whereas Mr Zita was not.%3 Alex Elliott saw first-hand how

Mr Zita permitted himself to be bypassed.

The Court should find that Alex Elliott breached his Paramount Duty to the Court
by allowing himself to become involved in a situation where a “dummy” solicitor'064
was installed to overcome the Court’s ruling in Bolitho No 4, while his father, Mr
O’Bryan, Mr Symons and himself provided the real substantive legal input into the

litigation behind the scenes.

Conclusion

482

The Court should find that Mark Elliott/AFP, Alex Elliott, Mr O’Bryan, Mr Symons
and Mr Zita/Portfolio Law all breached their Paramount Duty to the Court by their

respective involvement in the matters set out above.

1063

1064

[SYM.001.001.0894]; [SYM.001.003.1463] [SYM.001.003.1467]; [AFP.001.001.2053]
[AFP.001.001.2057]; [SYM.001.003.0920] [SYM.001.003.0925] [SYM.001.003.0942].
Meagher at 681.
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FEE ARRANGEMENT CONTRAVENTIONS

Overview of contraventions

The Contradictors allege that, by their conduct in connection with entering into and
documenting their arrangements in relation to fees, and by failing to ensure that

the fees claimed were properly incurred:

(a) AFP, Mr O’'Bryan and Mr Symons contravened the overarching obligation

to act honestly;

(b) AFP, Mr O’Bryan, Mr Symons and Mr Zita/Portfolio Law contravened the
overarching obligation not to engage in conduct which is misleading or

deceptive or likely to mislead or deceive;

(c) AFP, Mr O’Bryan, Mr Symons and Mr Zita/Portfolio Law contravened the
overarching obligation to ensure that costs were reasonable and

proportionate; and

(d) AFP, Mr O’Bryan, Mr Symons and Mr Zita/Portfolio Law contravened the

Paramount Duty.

The essence of the claim is that AFP and the Lawyer Parties entered into irregular
arrangements to recover fees from group members, and which involved each of
them, to varying degrees, in creating or proffering sham documentation to recover
those fees. This was unfair and improper. Legal practitioners owe fiduciary duties
both in respect of making a costs agreement, and in carrying out a costs agreement
already made.'96% |n the context of a representative proceeding where costs were
sought to be recovered from the whole class, the Fee Arrangement conduct
amounted to a breach of the Paramount Duty and the relevant Overarching
Obligations by AFP and each of the Lawyer Parties.

The fee arrangement conduct involved the following eight elements.

First, Mr O’Bryan, Mr Symons and Mr Zita/Portfolio Law did not disclose to Mr
Bolitho or group members their costs or the basis upon which they would charge

their fees. Although they did create costs agreements and disclosure statements

1065

Law Society of New South Wales v Foreman (1994) 34 NSWLR 408, 435E.
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at various times, they charged their costs on a basis that was different from the

basis specified in each of those documents.

Second, the fee arrangements of Mr O’Bryan and Mr Symons were not accurately
recorded in the costs agreements and cost disclosure documents which they
created for the purpose of obtaining approval of their costs. Mr O’Bryan, Mr
Symons and Mr Zita/Portfolio Law did not adhere to their costs agreements or
disclosure documents, and they quantified and charged the substantial majority of

their costs only when there was a settlement.

Third, Mr O’Bryan and Mr Symons created invoices that did not accurately reflect
the liability of Mr Bolitho, Mr Zita/Portfolio Law and/or AFP for the fees of O’Bryan
and Mr Symons. Mr O’'Bryan and Mr Symons made out their invoices to Mr
Zita/Portfolio Law, but they did not issue those invoices to Mr Zita/Portfolio Law.
All of the invoices of Mr O’Bryan, and most of the invoices of Mr Symons, were (1)
marked with the words “Processed Date” and stated a particular date therein
identified, and the date generally suggested that the invoice was issued at or
around the end of the month after the work was undertaken;'%%¢ and (2) marked
with the words “Due By” and stated a particular date therein identified, being a date
that generally suggested that the invoice was due for payment a month after it was

issued (Monthly Invoice Representation).

Fourth, Mr O’Bryan and Mr Symons agreed with AFP not to issue regular interim
invoices, and did not provide AFP, Portfolio Law or Mr Bolitho with regular interim

statements of the costs they had incurred.

Fifth, AFP did not monitor or manage the costs incurred on the Bolitho Proceeding
by the Bolitho Lawyers as required by the Funding Agreement, and Mr O’Bryan,
Mr Symons and Mr Zita/Portfolio Law did not maintain proper records of the time
they spent on the matter.

Sixth, there was an arrangement or understanding between AFP and each of Mr
O’Bryan, Mr Symons and Mr Zita/Portfolio Law with respect to AFP’s liability for
their fees, which in substance or effect meant that AFP would not be liable to pay
some or all of their fees unless there was a successful financial outcome in the

proceeding and their fees were approved by the Court.

1066

Save for one of Mr Symons’ invoices, which related to a three-month period from September
2016 to November 2016.
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Seventh, Mr O’Bryan and Mr Symons determined the rates at which they would

charge their fees after an “in principle” settlement with Trust Co was reached.

Eighth, the fee arrangements of Mr O’Bryan and Mr Symons were, in substance
or effect, illegal contingency fee arrangements, whereby part of the amount
payable to each of Mr O’Bryan and Mr Symons was referable to the payments to

be received by AFP from the Trust Co Settlement.
Concessions and admissions

Mr O’Bryan and Mr Symons offer no defence to the allegations in the RLOI dated
21 July 2020,1%7 and do not contest findings being made against them on the basis

of those allegations.068
AFP admits the following:

(a) Mr O’Bryan, Mr Symons and Mr Zita/Portfolio Law did not disclose to Mr
Bolitho or group members their costs or the basis upon which they would
charge their fees. Although they did create costs agreements and
disclosure statements at various times, they charged their costs on a basis
that was different from the basis specified in each of those documents (Para
47(a) Allegation).069

(b) The fee arrangements of Mr O’Bryan and Mr Symons were not accurately
recorded in costs agreements and cost disclosure documents which they

created for the purpose of obtaining approval of their costs. 1970

(c) Mr O’Bryan, Mr Symons and Mr Zita/Portfolio Law did not adhere to their
costs agreements or disclosure documents, and they charged the

substantial majority of their costs only when there was a settlement.07"

(d) Mr O’Bryan and Mr Symons made out their invoices to Mr Zita/Portfolio

Law. 1072

1067
1068

1069
1070
1071
1072

RLOI dated 21 July 2020: [PLE.010.002.0001].

[MSC.050.005.0001] Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 485:12-
486:24; [MSC.010.083.0001] and transcript of hearing on 13 August 2020
[TRA.500.007.0001], 660:27-662:8.

[PLE.020.001.0001], para [47.a].

[PLE.020.001.0001], para [47.b].

[PLE.020.001.0001], para [47.c].

[PLE.020.001.0001], para [47.d].
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Mr O’'Bryan and Mr Symons agreed with AFP not to issue regular interim
invoices, and did not provide AFP, Portfolio Law or Mr Bolitho with regular

interim statements of the costs they had incurred.973

AFP did not sufficiently monitor or manage the costs incurred on the Bolitho
Proceeding by the Bolitho Lawyers as required by the Funding

Agreement. 1074

The Fee Arrangements were not disclosed and/or explained to Mr Bolitho

or group members (Para 48(a) Allegation).'075

The Fee Arrangements were inconsistent with the Portfolio Law Costs
Agreement, the Symons/Portfolio Law February 2015 Costs Agreement, the
Symons June 2016 Costs Disclosure Statement and the O’Bryan/Portfolio
Law July 2016 Costs Agreement, insofar as any of those costs agreements

were valid and binding.1076

The Fee Arrangements were inconsistent with the obligations imposed
under the Funding Agreement for the Bolitho Lawyers’ fees to be regulated
by “a retainer agreement [which] explains in detail how the lawyers are paid
and how their fees are calculated” and for AFP to monitor costs and

budgets.077

Mr Zita/Portfolio Law adopted those admissions, save for the Paragraphs 47(a)

Prior to opening his case, Alex Elliott adopted AFP’s admissions in Section C.1078

496
and 48(a) Allegations.
497
(Section C does not make allegations against Alex Elliott).
C3. Mr O’'Bryan and Mr Symons
C3.1 Symons February 2015 Costs Agreement
498

On 11 February 2015, Mr Symons created two costs agreements, one with Mark

Elliott for the period from 3 September 2014 to 7 November 2014 while he was the

1073
1074
1075
1076
1077
1078

[PLE.020.001.0001], para [47.¢€].
[PLE.020.001.0001], para [47 .
[PLE.020.001.0001], para [48.a].
[PLE.020.001.0001], para [48.b].
[PLE.020.001.0001], para [48.c].
[PAR.080.001.00001], paras [46] — [50].
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solicitor on the record for the plaintiff, and one with Portfolio Law relating to work
allegedly undertaken following Portfolio Law’s appointment as solicitor in
December 2014 and in respect of future work, which Mr Symons sent to Portfolio
Law on 11 February 2015.1979 The Symons / Portfolio Law February 2015 Costs

Agreement stated:

(a) “My legal costs will be calculated by reference to my hourly rate and daily
rate as set out below: $250 per hour (or part thereof) (inclusive of GST),
and $2,500 per day (inclusive of GST)”.

(b) “These rates may be reviewed during the period of the retainer and | will

notify you in writing as soon as practicable following such review.”

(c) “I (or my clerk) will forward to you an account for work done at the following
intervals: (a) once the Work set out above has been completed, or (b) at the
end of each calendar month, or (c) at the end of each week in which | have

undertaken work on the Matter.”

(d) “The Solicitor will be liable for my fees in this matter”.

O'Bryan July 2016 Costs Agreement

499

On 1 July 2016, Mr O’Bryan sent an email to Mark Elliott attaching a fee
agreement, which Mark Elliott sent to Mr Trimbos on the same day.'° The fee

agreement provided:

(a) Legal costs would be charged at the rate of $990 per hour (including GST)
or $9,900 per day (including GST).

(b) Mr O’Bryan’s estimated fees were unknown but “not presently expected to
exceed $500,000".

(c) “Should there be any substantial change proposed to anything included in
the Disclosure Statement above, the Barrister will notify the Client by his
instructing solicitor as soon as practicable of such proposed change. No

change will be implemented without the Client’s consent.”

1079
1080

[CBP.004.009.0069] [CBP.004.009.0070].
[AFP.001.001.1475] and [TRI.001.005.0200] [TRI.001.005.0201] [TRI.001.005.0204].
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(d) “If the Client accepts this offer it will be liable to pay to the Barrister the fees
and charges set out in the Disclosure Statement once the relevant services

have been rendered by the Barrister.”

Mr Symons’ and Mr O’Bryan’s Costs Agreements did not reflect their

500

501

502

503

504

505

real arrangements

These costs agreements did not reflect the real fee arrangements between AFP,

Mr O’Bryan and Mr Symons. The Contradictors rely upon the following matters.

First, Mr O’Bryan and Mr Symons both expressly confirmed in writing to AFP that
their fee arrangement was different from their “various pro forma” retainer
agreements on the various class action matters in which AFP was the litigation
funder and, in particular, that they were retained on the basis of “no win no fee”

arrangements. 1081

Second, Mr O’Bryan and Mr Symons said in the First Bolitho Opinion that they

were engaged on their “usual terms”.1982

Third, the evidence plainly shows (and the Court should find) that Mr O’'Bryan was
on a “no win no fee” arrangement with AFP with respect to all of his fees, and Mr
Symons was on a “no win no fee” arrangement with AFP with respect to part of his

fees.1083

Fourth, the evidence plainly shows (and the Court should find) that the real fee
arrangements between AFP, Mr O’Bryan and Mr Symons involved an illegal

contingency fee arrangement.1084

Fifth, pursuant to the contingency fee arrangements they had agreed with AFP,
Mr O’'Bryan and Mr Symons did not issue regular invoices. Rather, Mr O’Bryan
issued all of his invoices and Mr Symons issued most of his invoices only after

settlements were reached.'%8 Mr O’Bryan and Mr Symons also did not notify Mr

1081
1082
1083
1084

1085

[SYM.008.001.0017]; [ABL.001.0685.00008] [ABL.001.0685.00009]; [AFP.015.001.0001].
[SYM.005.001.1400] at para [116]; see also [CCW.032.001.0001] at para [124.b].
[SYM.008.001.0017]; [ABL.001.0685.00008] [ABL.001.0685.00009]; [AFP.015.001.0001].
This is to be inferred from the totality of the evidence referred to in Sections B, C and F; and
see in particular [SYM.008.001.0013] (“TBA % share if/when we recover more than 40 hrs
per week. | trust that you will agree that it worked well for you on the Banksia matter?”).
Mr O’Bryan and Mr Symons admit this: see [SYM.002.002.8881] [SYM.002.002.8882] at
paras [4], [9] and [11] — “The AcCounsel invoices were all prepared and issued at the same
time”.
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Bolitho or Portfolio Law of any proposed change to their fee rates or the cost
estimates they had purported to provide.’ When Mr Symons wanted to
retrospectively increase his rates to reach his fee target as set out in the Banksia
Expenses Spreadsheet, he simply issued new disclosure statements purporting to
be contemporaneous disclosure statements, which he purported to address to
Portfolio Law and which purported to give Portfolio Law contemporaneous notice
of an increase in his fee rate, without drawing anyone’s attention to the fact that he
was applying those fee rate increases several months after the event and in
circumstances where he had not given notice of those increases to anyone.'%7 On
the basis of the documentary evidence, the Court should find that Mark Elliott
invited Mr Symons to increase his fee rates in this way.'%8 Mr O’Bryan likewise
adopted retrospective increases to his fee rates at the time of the Trust Co

Settlement, without informing Portfolio Law. 1989

Mr O’'Bryan and Mr Symons confirmed in writing that their retainer

506

507

agreements did not reflect their real arrangements

On 11 March 2017, at Mark Elliott’'s request, Mr O’Bryan sent an email to Mark

Elliott, 1090 which stated:

“Dear Mr Ellioft,

| confirm that, notwithstanding any term to the contrary contained in my
various pro forma retainer arrangements, | am providing my services as
senior counsel in respect of the various legal cases for which BSL Litigation
Partners Ltd is acting as the litigation funder, on the basis of a ‘no win/no
fee’ arrangement in each case.”

Mr O’Bryan followed this up with a formal letter sent to Mark Elliott on 14 March
2017 but which purported to be dated 1 July 2014 and which stated:10°1

“Dear Mr Elliott,
| confirm that, notwithstanding any term to the contrary contained in

my various pro forma retainer arrangements, | am providing my services
as senior counsel in respect of the various legal cases for which BSL

1086
1087
1088
1089
1090
1091

[PLE.020.001.0001], paras [47.a], [47.b], [68.z], [68.aa], [68.bb], [72.], [72.9].
[AFP.002.001.0074]. Mr Symons did not provide this document to Portfolio Law.
[SYM.001.003.0235] and AFP’s admissions, [PLE.020.001.0001], para [70.n].
[PLE.020.001.0001], para [47.a], [47.b], [68.Z], [68.aa].

[SYM.008.001.0017].

[ABL.001.0685.00008] [ABL.001.0685.00009].
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Litigation Partners Ltd is acting as the litigation funder, on the basis of a
no win/no fee’ arrangement in each case.”

It is therefore plain that Mr O’'Bryan was engaged on the basis of a “no win no fee”
arrangement, and that the “pro forma” cost agreements he issued did not reflect

his real fee arrangements.

On 5 April 2017, at Mark Elliott’s request, Mr Symons sent an email to Mark Elliott

in identical terms to that provided by Mr O’Bryan, which stated:1092

“I confirm that, notwithstanding any term to the contrary contained in
my various pro forma retainer arrangements, | am providing my services
in respect of the various legal cases for which BSL Litigation Partners Ltd
is acting as the litigation funder, on the basis of a ‘no win/no fee’
arrangement in each case.”

It is therefore equally plain that Mr Symons was engaged on the basis of a “no win
no fee” arrangement, and that the “pro forma” cost agreements he issued did not

reflect his real fee arrangements.

The “no win/no fee” letters were not discovered until shortly before trial, in July
2020,"993 despite being critical documents. They were within the scope of the
1 February 2019 discovery orders which required AFP to discover any costs

agreements with counsel.0%4

On 29 November 2017, Mark Elliott exchanged emails with AFP’s accountant in
which he confirmed that the “no win no fee” agreement with Mr O’Bryan and Mr

Symons provided to the auditors in the prior financial year remained in place.99

C3.5 The “usual terms” on which Mr O’'Bryan and Mr Symons agreed to act

513

514

in matters involving Mark Elliott

Mr O’Bryan and Mr Symons said in the First Bolitho Opinion that they were

engaged on their “usual terms”.109

This was a deceptive drafting trick intended to convey the misleading impression

to Justice Croft that Mr O’'Bryan and Mr Symons were engaged on ordinary terms.

1092
1093
1094
1095
1096

[AFP.015.001.0001].

[MSC.010.018.0001].

[ORD.500.005.0001], para [11.a].

[ABL.001.0703.00068].

[SYM.005.001.1400] at para [116]; see also [CCW.032.001.0001] at para [124.b].
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The Court should find that what Mr O’Bryan and Mr Symons had in their own minds
was that they were engaged on the basis of their usual terms and practices in
matters involving Mark Elliott, which were secret arrangements which they
concealed from the Court. They were anything but ordinary; in fact they were both

extraordinary and audacious.

Mr O’Bryan, Mr Symons and Mark Elliott were involved in several class action

matters together over the period from about 2014 to the end of 2019,1997 including:
(a) Camping Warehouse Australia Pty Ltd v Downer EDI Limited;

(b) Webster v Murray Goulburn Co-operative Co Limited & Ors;

(c) Melbourne City Investments Pty Ltd v Myer Holdings Limited;

(d) TPT Patrol Pty Ltd v Myer Holdings Limited;

(e) Walsh v WorleyParsons Limited;

() Melbourne City Investments Pty Ltd v WorleyParsons Limited; and

(9) Hayward v Sirtex Medical Limited.

In each of those matters, Mr O’Bryan was senior counsel, and Mr Symons was
junior counsel. In each of those matters, Mark Elliott was involved either as solicitor

or through his interest in AFP as litigation funder, or both.

In the Camping Warehouse matter, Mr O’Bryan issued invoices for fees of
approximately $1.3 million. The invoices had a “Processed Date” and a “Due By”
date that made the invoices appeared as if they had been issued monthly and paid
monthly.199% AFP’s records,’%%° and emails between Mark Elliott and Mr O’Bryan
on 1 March 2017,"9 indicate that Mr O’Bryan’s invoices in the Camping
Warehouse matter were issued only on 4 March 2016 after there was a settlement

in that matter. Likewise, Mr Symons issued invoices for most of his fees in the

1097

1098
1099
1100

[SYM.001.003.2057] [SYM.001.003.2059]; [CCW.038.001.0005_2]; [CCW.038.001.0001_3];
[AFP.005.001.1428].

[ABL.001.0312.00096].

[ABL.001.0685.00204].

[SYM.008.001.0022].
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Camping Warehouse matter on 4 March 2016, only after there was a settlement

in that matter.1101

In the Banksia matter, Mr O’Bryan issued invoices on 1 July 2016 only after the
Partial Settlement was reached in April 2016, though the invoices had a
“Processed Date” and a “Due By” date that made the invoices appeared as if they
had been issued monthly and paid monthly.192 Likewise, in the Banksia matter,
Mr Symons issued invoices on 30 June 2016 for most of his fees up to that date
only after the Partial Settlement was reached in the Banksia matter in April 2016,
though the invoices had a “Processed Date” and a “Due By’ date that made the

invoices appeared as if they had been issued monthly and paid monthly. 103

In the Sirtex matter, Mr O'Bryan and Mr Symons issued invoices on 13 and
17 June 2019 respectively for all or most of their fees, only after there was a

settlement in that matter.1104

In the Webster v Murray Goulburn matter, Mr O’'Bryan and Mr Symons both issued
invoices on 31 October 2019 for all or most of their fees, only after there was a

settlement in that matter.1105

1101
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1103

1104

1105

[SYM.004.001.1180].
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[SYM.004.001.1301]; [NOB.503.001.0182] [NOB.503.001.0184] [NOB.503.001.0186]
[NOB.503.001.0188] [NOB.503.001.0190] [NOB.503.001.0192] [NOB.503.001.0194]
[NOB.503.001.0196] [NOB.503.001.0198] [NOB.503.001.0200] [NOB.503.001.0202]
[NOB.503.001.0204] [NOB.503.001.0206] [NOB.503.001.0208] [NOB.503.001.0210]
[NOB.503.001.0212] [NOB.503.001.0214] [NOB.503.001.0216] [NOB.503.001.0218]
[NOB.503.001.0220] [NOB.503.001.0222] [NOB.503.001.0224] [NOB.503.001.0226]
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Having regard to the concessions, admissions and evidence outlined in paragraphs
494 to 520 above, the Court should find that Mr O’'Bryan, Mr Symons, Mark Elliott

and AFP deliberately engaged in an improper and unlawful scheme in matters

involving AFP as a funder, which included the following features:

(@)

Mr O’Bryan had a common practice in matters where Mark Elliott and AFP
were involved of issuing his invoices only after settlements had been agreed

in those matters (Deferred Invoice Practice).

Mr Symons was aware of, and adopted, the Deferred Invoice Practice in

matters where Mark Elliott and AFP were involved.

Prior to the settlement in the Sirtex matter in June 2019, Mr O’'Bryan had a
common practice in relation to matters where Mark Elliott and AFP were
involved to make his invoices appear as if they had been issued monthly

(Monthly Invoice Practice).

Mr Symons was aware of, and adopted, the Monthly Invoice Practice in
relation to the Partial Settlement in the Banksia matter in mid 2016 and the

Trust Co Settlement in the Banksia matter in November/December 2017.

Mr O’Bryan had a common practice in the Banksia matter of preparing costs
agreements to support the fees claimed at the time that approval was
sought for the settlement and the deduction of costs and commission

(Costs Agreement Practice).

Mr Symons was aware of, and adopted, the Costs Agreement Practice in
the Banksia matter by issuing after-the-event cost disclosure statements at
the time that approval was sought for the Partial Settlement and the Trust

Co Settlement and the deduction of costs and commission.

In the Banksia matter, in around November/December 2017 at the time of
preparing his bills, Mr O’Bryan applied retrospective fee rate increases to

his fees since the Partial Settlement, including by changing his rate to a

[NOB.503.001.0228] [NOB.503.001.0230] [NOB.503.001.0232] [NOB.503.001.0234]
[NOB.503.001.0236] [NOB.503.001.0238] [NOB.503.001.0240] [NOB.503.001.0242]
[NOB.503.001.0244] [NOB.503.001.0246] [NOB.503.001.0248] [NOB.503.001.0250]
[NOB.503.001.0252] [NOB.503.001.0254] [NOB.503.001.0256] [NOB.503.001.0258]
[NOB.503.001.0260] [NOB.503.001.0262] [NOB.503.001.0264] [NOB.503.001.0266].
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GST-exclusive rate to add 10 per cent to the total amount charged

(Retrospective Rate Increase Practice).

(h) Mr Symons was aware of, and adopted, the Retrospective Rate Increase
Practice in the Banksia matter when preparing his bills in around
November/December 2017. He also applied retrospective fee rate
increases to his fees since the Partial Settlement, including by changing his

rate to a GST-exclusive rate to add 10 per cent to the total amount charged.

(1) Each of Mr O’'Bryan and Mr Symons was aware of the practices and

arrangements of the other with respect to fees.

() Each of Mr O’Bryan and Mr Symons knew that the other was retained on a

“no win no fee” basis in all matters in which AFP acted as litigation funder.

(k) Each of Mr O’Bryan and Mr Symons knew that the “various pro forma” costs
agreements and cost disclosure documents issued by the other did not

reflect their true arrangements in respect of fees.

“No win no fee” arrangements

Mr O’Bryan

522

Mr O’Bryan did not issue invoices on Mark Elliott's matters unless there was a
successful financial outcome.’% Further, in relation to the Webster v Murray
Goulburn matter, Mark Elliott confirmed in an email to Mr Crothers, copied to Mr
O’Bryan, that “Norman and | are on a no win/no fee arrangement and therefore,

remain hungry!”1107

Mr Symons

523

1y

In February/March 2018, Mark Elliott invited Mr Symons to enter into a “retainer’
arrangement pursuant to which AFP would pay Mr Symons a quarterly payment

fee of $200,000 plus GST, with specified adjustments, including the potential to

1106

1107

Minter Ellison advised on 23 April 2020 [AFP.005.001.1428] that “The following proceedings
were struck out as an abuse of process. Our client considered it would be inappropriate for
him to render a bill in those circumstances, and did not do so: (a) Melbourne City Investments
Pty Ltd v Myer Holdings Limited; (b) Walsh v WorleyParsons Limited; and (c) Melbourne City
Investments Pty Ltd v WorleyParsons Limited.” The only Elliott Matters involving a successful
financial outcome were: Camping Warehouse v Downer; Banksia; Hayward v Sirtex Medical;
and Webster v Murray Goulburn, and Mr O’Bryan issued invoices in those matters only after
settlements were reached. See the invoices summarised in [CCW.038.001.0005_2].
[AFP.010.001.0001].
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obtain “bonus points” and a percentage share of inflated cost recoveries when
settlements were reached on Mark Elliott’'s class action matters.'% Mr Symons
accepted that arrangement and was paid the quarterly fee in 2018.11%° He did not
disclose that arrangement to his clients in the Bolitho Proceeding. The Court

should find that this is a clear example of a breach of fiduciary duty by Mr Symons.

Mark Elliott sought this arrangement with Mr Symons to “make the paperwork
easier”.'"0% The Court should find that the arrangement between Mark Elliott and
Mr Symons, involving a “no win no fee” arrangement with a retainer, was consistent

with the existing arrangement between them since about 2015.

Mr Symons was effectively a full time employee of Mark Elliott. He was fully
occupied on class action cases for Mark Elliott from 2014 to 2019.""""  The
evidence shows that Mr Symons issued bills for small amounts on each of those
matters every three or four months to obtain cashflow.'''2 Each round of small
payments was akin to a retainer payment, whilst Mr Symons awaited the “bonus
points” that came with a settlement. The “bonus point” fees were contingent on

success.
In Breen v Williams,''3 Gaudron and McHugh JJ said:

“The law of fiduciary duty rests not so much on morality or conscience as
on the acceptance of the implications of the biblical injunction that ‘[n]Jo man
can serve two masters’ (Matthew 6:24). Duty and self-interest, like God and
Mammon, make inconsistent calls on the faithful. Equity solves the problem
in a practical way by insisting that fiduciaries give undivided loyalty to the
persons whom they serve. In Bray v Ford [1896] AC 44 at 51-2, Lord
Herschell said:

‘It is an inflexible rule of a Court of Equity that a person in a fiduciary
position, such as the respondent's, is not, unless otherwise
expressly provided, entitled to make a profit; he is not allowed to put
himself in a position where his interest and duty conflict. It does not
appear to me that this rule is, as has been said, founded upon

1108
1109

1110
1111
1112

1113

[SYM.008.001.0013].

[AFP.014.001.0074] (AFP’s bank statement for 29 January 2018 to 27 April 2018; see entry
for 11 April 2018 — PAYMENT MICHAEL SY — MS Q1 RETAINER in the sum of $176,000);
[AFP.014.001.0080] (AFP’s bank statement for 27 April 2018 to 27 July 2018; see entry for
6 July 2018 — PAYMENT MICHAEL SY- MS JUNE QTR 2018 in the sum of $220,000);
[AFP.014.001.0086] — bank statement for 27 July 2018 to 29 October 2018; see entry for 15
October 2018 — payment to Michael Symons, Q2 FY19 in the sum of $220,000).
[SYM.008.001.0013].

[SYM.001.003.2057] [SYM.001.003.2059].

See the Contradictors’ aide memoire on Mr Symons’ payment arrangements,
[CCW.038.001.0001_3].

(1996) 186 CLR 71.
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principles of morality. | regard it rather as based on the consideration
that, human nature being what it is, there is danger, in such
circumstances, of the person holding a fiduciary position being
swayed by interest rather than by duty, and thus prejudicing those
whom he was bound to protect. It has, therefore, been deemed
expedient to lay down this positive rule.”

The conduct of Mr Symons in entering into a lucrative retainer arrangement with
AFP, which he concealed until a short time prior to the trial of this remitter, stands
in stark contrast with his statement to the Court through his senior counsel on 29
May 2019 that he “recognises his duty to the court and seeks to ensure that
the court is in possession of all the assistance reasonably required for the
conduct of the remitter.”"''* The artifice that Mr Symons was an inexperienced
junior counsel unwittingly drawn into the misconduct of more senior practitioners
cannot survive the revelation of his secret retainer deal, pursuant to which he
agreed to take a substantial annual fee and additional commissions, at the expense
of his clients in various class actions, in exchange for promising AFP his “undivided
attention” and for assisting AFP in “seeking cost recovery when we win a
case!”.""5 That retainer agreement at $800,000 per annum plus his “% share”
was a significant sum for a fourth year barrister. It helps to explain why Mr
Symons was eager to advance the interests of AFP at the expense of his clients,
the group members, and cements the conclusion that his conduct was dishonest
and driven by personal greed. Against this background, Mr Symons’ refusal to

apologise for his conduct'6 was all the more remarkable.

The cheque for $608,031

528

529

Mr Symons’ “no win no fee” success fee arrangement is demonstrated by the

evidence of payment of his fees in the Banksia matter.

In November/December 2017, following “in principle” agreement being reached
with Trust Co to settle the proceeding, Mr Symons issued invoices for
$577,711.75."""7 AFP did not pay those invoices at that time. The Court should
find that AFP was waiting for settlement to be approved and the proceeds to be

received.

1114
1115
1116
1117

Transcript of hearing on 29 May 2019 [TRA.510.001.0001], 156:22-25.
[SYM.008.001.0013].

[MSC.010.083.0001].

Invoices 7-72 to 7-86 set out in the Contradictors’ aide memoire on Mr Symons’ payment
arrangements, [CCW.038.001.0001_3] at Rows 91 to 103.
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In March 2018, Mrs Botsman filed her application for leave to appeal (Botsman
Appeal), so the settlement proceeds remained unpaid, and Mr Symons’ invoices

likewise remained unpaid.

On 10 June 2018, after Whelan JA had asked questions of Mr O’Bryan in the Court
of Appeal about the Third Trimbos Report and counsel’s invoices, Mr O’Bryan sent
an email to Mark Elliott stating that it was “vitally important” for AFP to pay Mr
Symons and Portfolio Law in case Mr O’Bryan was asked whether they had been

paid. 1118

Mark Elliott, who was overseas from 8 June 2018"""9 to 22 June 2018,112° then
instructed Alex Elliott to draw a cheque to Mr Symons, but to forward-date it, to
sign it with Mark Elliott’'s signature, and to put it in an envelope instructing Mr
Symons not to open it before discussing it with Mark Elliott."'2' Alex Elliott drew a
cheque to Mr Symons for $608,031 dated 1 July 2018.7'22 Notably, this sum
included invoices that had already been paid by AFP.'23 This supports the view
that the cheque was a sham payment intended to assist Mark Elliott, Mr O’'Bryan
and Mr Symons to maintain their deception in the Court of Appeal when the hearing

resumed on 19 June 2018.

Mr Symons confirmed that “Mark Elliott gave me the cheque in about July 2018”
and “asked me not to present it until he told me otherwise”.'?* He implausibly

contended that he did not know why he was told not to present the cheque. %

The Court should find that Alex Elliott delivered the cheques on or about 18 or

19 June 2018, for the following reasons:

(a) AFP evidently decided on around 18 June 2018 not to terminate the
Settlement Deed, because Trust Co and the SPRs had called its bluff.1126

1118
1119
1120
1121
1122
1123

1124
1125
1126

[ABL.001.0601.00003]; [AEL.100.013.0001].

Transcript of hearing on 3 December 2020 [TRA.500.018.0001], 1788:7-9.
Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1751:7.
[ABL.001.0601.00003].

[AFP.003.001.0386].

Invoices 7-37 and 7-38 set out in the Contradictors’ aide memoire on Mr Symons’ payment
arrangements, [CCW.038.001.0001_3] at Rows 71 to 72.
[SYM.007.001.0005_ext] at .0007, paras [13] —[15].
[SYM.007.001.0005_ext] at .0007, para [14].

Clayton Utz's 18 June 2018 letter: [CBP.001.011.4903] [CBP.001.011.4905].
Maddocks’ 18 June 2018 letter: [SYM.001.001.1276].
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When AFP decided not to pursue the strategy of terminating the Settlement
Deed, the position reverted to where it was before: ie, the cheques needed
to be delivered in case Mr O’Bryan was asked by the Court of Appeal on 19
June 2018 whether the fees had been paid.

There is nothing in the evidence to suggest that Mr O’Bryan became less
concerned about the prospect of his deception being unveiled by
questioning in the Court of Appeal following his 11 June 2018 email. To the
contrary, tensions had escalated in the days since that email, having regard
to the letters from Maddocks and Clayton Utz on 18 June 2018. That makes

it all the more probable that cheques were delivered on 19 June 2018.

It was not simply a matter of Mr O’Bryan deciding whether or not he was
prepared to run the risk of telling a bald-faced lie to the Court of Appeal that
the fees had been paid. As he said in his 10 June 2018 email, he was
concerned about the fact that Mr Symons and Mr Zita would be sitting in
court.’27 That situation could not readily be resolved except by delivery of

the cheques.

Mr Symons admitted in his affidavit that he received his cheque on “about”
1 July 2018.1128

The express rationale for delivering the cheques to Mr Symons and Portfolio
Law in June 2018 was to avoid placing Mr Symons and Mr Zita in an
embarrassing position if the Court of Appeal asked Mr O’Bryan whether
their fees had been paid. Accordingly, Mr Symons must have received his
cheque prior to 19 June 2018 (the return date of the Court of Appeal

hearing).

It was illogical for one of the cheques to be delivered, but not the other. If
Mr Symons received his cheque in mid 2018, Portfolio Law must also have

received its cheque at that time.

Mr Zita had no actual recollection of when he received his cheque in any
event. His belief that he received the cheque at around the time it was

1127
1128

[ABL.001.0601.00003].
[SYM.007.001.0005_ext] at .0007
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banked was based on the fact that it was Portfolio Law’s usual practice to

bank cheques within a few days of receiving them. 129

Alex Elliott was well aware of Mr O’Bryan’s insistence that the payment be

attended to before the resumption of Court on 19 June 2018.1130

Alex Elliott confirmed in cross-examination that he attended the hearing in
the Court of Appeal on 19 June 2018.113" He also said that it was his usual
practice to meet at counsel’s chambers prior to and/or after court.’32 He
therefore would have had the opportunity to deliver the cheques to Mr
Symons and Portfolio Law prior to court on 19 June 2018 if he had not

already done so on 18 June 2018.

Alex Elliott did not expressly deny that he delivered the cheques prior to the
hearing on 19 June 2018. He said: Definitely not before the 14th. | don't
recall before the 19th.”133 That evidence leaves open the possibility that
Alex Elliott might have delivered the cheques between 14 and 19 June
2018. Having regard to Alex Elliott’s inability to recall most of the events in
issue in this remitter, his evidence on this issue is of limited assistance to

the Court in evaluating the probabilities.

The Court should further find that Mr Symons should not be believed that he did

not know why he was told not to present the cheque, because:

(@)

Mr Symons was complicit in the plan, and had to give his consent to it. That

must be so, or else he would have presented the cheque.

Mr Symons was in Court during the exchange between Whelan JA and Mr
O’Bryan. He must likewise have been concerned about the deception

unravelling on 19 June 2018.

The totality of the evidence reveals that Mr Symons was a willing and active
recruit in the dishonest scheme masterminded by Mark Elliott and Mr
O’Bryan.

1129
1130
1131
1132
1133

Transcript of hearing on 17 August 2020 [TRA.500.009.0001], 945:3-22.
[ABL.001.0601.00003]; [AEL.100.013.0001].

Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2058:18-26.
Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1767:24-1768:31.
Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1734:6-11.
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(d) It defies belief that Mr Symons did not understand why a sham payment

was being made to him.

In December 2018, the Contradictors circulated their first iteration of the List of
Issues. Issue 5(b)(v) was: “Has AFP paid the Legal Costs in respect of which it

claims reimbursement, and if so, when?”1134

On 21 January 2019, Mark Elliott told Mr Symons to present his cheque''3® and
Mr Symons did so.'136 |t is noteworthy that, on the very same day, Portfolio Law
presented its cheque (which was also dated 1 July 2018).1'37 |n respect of this

payment, Mr Symons gave the following implausible evidence:138

“I presented the cheque on 21 January 2019. | assume, having regard to
Mr Elliott’s earlier request, that shortly before this date, Mr Elliott
communicated to me that he was happy for me to present the cheque.
However, | have no recollection of this occurring.”

It is also noteworthy that, on 21 January 2019, Mr Symons and Mr Zita had their
cheques, and neither of them provided an adequate explanation as to when and
from whom they received the cheques, and why they were not presented until
21 January 2019. Mr Zita’s purported explanation that he did not press for payment
because he was in no urgent need of the funds was unsatisfactory and is

addressed in paragraph 683 below.
The Court should find that:

(a) The payment to Mr Symons of $608,031 was not a payment made in the
ordinary course, but rather, was a payment made in response to the issues
that arose in the Court of Appeal and then in the remitter. The fees were
not payable in the ordinary course, and that is why Mr Symons was told not
to present his cheque when Alex Elliott gave it to him on around 18 or
19 June 2018.

(b) The only credible version of events is that alleged by the Contradictors.

1134
1135
1136
1137
1138

[SYM.001.003.1799].
[SYM.004.001.1206].
[AFP.007.001.0003].
[CBP.004.009.0215].
[SYM.007.001.0005_ext] at .0007, para [15].
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Fees in relation to the settlement approval application

540

It is noteworthy that Mr Symons did not seek payment in respect of any fees in
connection with the settlement approval application. He issued a bill for those fees
in January 2019, after Mark Elliott asked him to deliver a bill."3° |t is also
noteworthy that Mr Symons informed Mark Elliott in April 2018 that he had spent
10 days on the Banksia matter in January 2018, and adjusted his retainer fee
accordingly.'4% However, in the bill he submitted in late January 2019 (but
backdated to November 2018), Mr Symons claimed fees in respect of January

2018 for approximately 18 days of work.'"41

The position Mr Symons adopted in the remitter

541

542

Mr Symons has conceded the case against him, including all the allegations in
Section C, and including the allegation that he acted on a “no win no fee” basis
with respect to part of his fees. The Court should give no weight to the attempt by
Mr Symons, through his senior counsel, to establish the terms of Mr Symons’ fee
arrangement through cross-examination of the expert accountant Mr Samuel on
the eve of his departure from the case, particularly in circumstances where Mr

Symons gave no evidence himself and was not cross-examined.!142

The Court should find that Mr Symons was engaged on a “no win no fee” basis
with respect to the substantial proportion of his fees — that is, the part of his fees
that he did not bill until there was a win. Insofar as the cross-examination of Mr
Samuel was intended to elicit that AFP had recognised a liability to pay the small
bills that Mr Symons was allowed to issue from time to time,''43 that cross-
examination leads nowhere and is not inconsistent with a finding that Mr Symons
was on a “no win no fee” agreement with respect to the substantial proportion of
his fees. The critical point is that Mark Elliott and Mr Symons agreed that Mark
Elliott would pay small amounts on the whole suite of matters Mr Symons was
working on from time to time, but the lucrative “bonus point” bills were conditional

upon a successful cost recovery.!144

1139
1140
1141
1142
1143
1144

[SYM.004.001.0283].

[ABL.001.0370.01028] [SYM.009.001.0003] [AFP.014.001.0074].

See the Fourth Trimbos Report, Annexure K - [EXP.020.005.0001] at .0075.
[TRA.500.006.0001] T597:30-601:25.

[TRA.500.006.0001] T600:18-601:7.

[AEL.100.070.0001].
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The Court should find that Mr Symons and Mark Elliott agreed upon a dishonest
and improper arrangement which Mr Symons chose to conceal from the Court all
through the remitter, never proffering a proper explanation to the Court, withholding
critical documents relating to his fee arrangements until the very last minute prior
to trial;'14% and only conceding liability midway through the trial14é without stepping
into the witness box to face cross-examination for his conduct. It reflects poorly on
Mr Symons that he attempted to defend the allegations against him for a period of
time by cross-examination of other witnesses''#” in circumstances of the late
discovery of critical document and where he must have known at the time of that
cross-examination that he had no intention of entering the witness box, because

he conceded the case two days later.!48

C3.6 Contingency fee arrangements in the Bolitho Proceeding

Partial Settlement

544

545

546

In connection with the Partial Settlement, in March 2016, Mark Elliott instructed Mr
Zita to seek recovery of $2.55 million in respect of costs from the settlement
sum, ™49 which Mr Zita did, without any proper regard as to how that sum was

arrived at.

On 8 May 2016, Mark Elliott sent an email to Mr O’Bryan in which he suggested
that Mr O’Bryan should bill $1 million plus GST."'50 |n that email, Mark Elliott said:
‘I should stay low profile as | was removed as the solicitor and Robson hates
me so I will bill say $200K plus GST=$220K. MS can bill $100K and so can
Tony =$220K.” Mark Elliott concluded: “If you agree can you start on your bills. |
will talk to MS and Tony and get Trimboss lined up.”

Mr O’Bryan replied, stating: “Bills for much more than $1M will be ready by end of
the week. | will discount them down to $1M to reflect the non-recovery of TrustCo

etc 71151

1145
1146

1147
1148
1149
1150

1151

[MSC.010.018.0001].

[MSC.010.083.0001];

Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 660:27-662:8.

Transcript of hearing on 4 August 2020 [TRA.500.006.0001], 597:31-601:10, 634:10-649:7.
[MSC.010.083.0001].

[CBP.004.003.6578] [CBP.004.005.4636] [CBP.004.001.3635] [CBP.004.006.6135].
[NOB.500.011.8020]. It should be noted that this email was belatedly discovered by Mr
O’Bryan on 7 July 2020.

[NOB.500.011.8020].
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This email exchange shows that Mr O’Bryan had not quantified his fees as at 8 May
2016. Mark Elliott suggested to Mr O’Bryan that he “bill $1.1 million" and, if Mr
O’Bryan agreed with that figure, to “start on your bills”. Mr O’Bryan confirmed in
his response that he was in the process of doing his bills, which shows that they

had not been done at that stage.

A short time after this email exchange Mark Elliott sent an email asking Mr Zita for
his indicative bill.’52 That shows that Mr Zita also had not quantified his fees as at
8 May 2016.

On 2 June 2016, Alex Elliott issued a summons seeking approval of the Partial
Settlement and AFP’s claim for “reimbursement” of legal costs in the sum of $2.55
million.11%3 At that time, Mr O’Bryan was yet to finally quantify his fees, which he
did not finalise until 1 July 2016."1%4

Also on 1 July 2016, Mark Elliott submitted a claim for legal costs in respect of his
work as solicitor on the matter for $797,500"1%5 — nearly four times the sum he had
said he would charge in his 8 May 2016 email to Mr O’Bryan.''®® No additional
work had been undertaken by Mark Elliott to account for the significant increase in

his fees.
Mr O’Bryan and Mr Symons assisted Mark Elliott to justify those fees by:

(a) assisting him to justify his assertion that he had had spent significant time

undertaking discovery review;1%7

1152
1153
1154

1155
1156

1157

[CBP.004.003.3215].

[CBP.004.004.1652] [CBP.004.004.1653].

See Mr O’Bryan’s email to Mr Elliott dated 1 July 2016 [AFP.001.001.1475], and his
subsequent email attaching his invoices stamped as “PAID”: [AFP.001.001.1478]
[AFP.001.001.1479] [AFP.001.001.1485] [AFP.001.001.1489] [AFP.001.001.1490]
[AFP.001.001.1496] [AFP.001.001.1500] [AFP.001.001.1506] [AFP.001.001.1512]
[AFP.001.001.1516] [AFP.001.001.1520] [AFP.001.001.1526] [AFP.001.001.1532]
[AFP.001.001.1538] [AFP.001.001.1542] [AFP.001.001.1546] [AFP.001.001.1550]
[AFP.001.001.1551] [AFP.001.001.1555] [AFP.001.001.1559] [AFP.001.001.1563]
[AFP.001.001.1567] [AFP.001.001.1573] [AFP.001.001.1579] [AFP.001.001.1583]
[AFP.001.001.1587] [AFP.001.001.1591] [AFP.001.001.1597] [AFP.001.001.1601]
[AFP.001.001.1607] [AFP.001.001.1608] [AFP.001.001.1614] [AFP.001.001.1620]
[AFP.001.001.1630] [AFP.001.001.1634] [AFP.001.001.1640] [AFP.001.001.1646]
[AFP.001.001.1652] [AFP.001.001.1656] [AFP.001.001.1660] [AFP.001.001.1664]
[AFP.001.001.1668] [AFP.001.001.1669] AFP.001.001.1673] AFP.001.001.1681]
AFP.001.001.1687] AFP.001.001.1691] .

[SYM.002.001.1890] at paras [28] — [38], Annexure F.

[NOB.500.011.8020]. It should be noted that this email was belatedly discovered by Mr
O’Bryan on 7 July 2020.

RLOI [PLE.010.002.0001] and [PLE.010.005.0001], paras [32.d], [32.f], [32.g], [32.h], [32.i];
[TRI.001.005.0169] [TRI.001.005.0171]; [TRI.001.005.0557] [TRI.001.005.0558]
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(b) agreeing upon and implementing a strategy whereby Mr Symons prepared
the “Elliott Attendance Records” using Mr O’Bryan’s fee slips as a
precedent.''®® It was self-evidently improper to manufacture attendance
records for Mark Elliott on the basis of Mr O’'Bryan’s records in order to

justify Mark Elliott’s fees; and

(c) asserting in the opinion they proffered to the Court that the costs of Mr
Bolitho’s solicitors and counsel were reasonable given (inter alia) ‘“the
voluminous documentary and other evidence which has been reviewed as
a result of the Receivers’ examinations in 2013 and the liquidators’

examinations in 2014”1159

Mr Trimbos opined in the First and Second Trimbos Reports that Mark Elliott’s fees
were reasonable on the premise that Mark Elliott had reviewed all of the discovery
in the Liquidators’ Court Book and the Receivers’ Court Book."'%% Having regard
to the evidence set out above, the Court should find that Mark Elliott had not
undertaken that work. That Mr Trimbos was not astute to this deception points to
his lack of objective enquiry into reviewing the fees of Mark Elliott. A comparison
of Mr Trimbos’s report in the Camping Warehouse v Downer matter''®' with the
First Trimbos Report''%2 shows that Mr Trimbos used his report in the Camping
Warehouse matter as a template, deploying a formulaic methodology to justify the
fees charged by reference to the volume of the discovery. That formula enabled
him to generate the First Trimbos Report in the Banksia matter in a short space of
time, approving legal fees of $3.6 million only 4 days after he was formally

retained.

This evidence in relation to the Partial Settlement reveals the attitude of Mark
Elliott, Mr O’'Bryan and Mr Symons with respect to the recovery of costs. The

approach was to pitch a figure and then work out how to split it up; and to workshop

1158

1159
1160
1161
1162

[TRI.001.005.0561] [TRI.001.005.0577] [TRI.001.005.0578]; [TRI.001.005.0586]
[TRI.001.005.0587]; First Trimbos Report [SYM.001.002.3421] at paras [31] — [35]; Partial
Settlement Opinion [CBP.004.004.7480] [CBP.004.004.7481], para [124], [130];
[NOB.500.012.3839], [AFP.001.001.1697], [CBP.004.005.1761] [AFP.001.001.1697]
[AFP.001.001.1699] [AFP.001.001.1751] [AFP.001.001.1752].

RLOI [PLE.010.002.0001] and [PLE.010.005.0001], para [36], especially [AFP.001.001.1912]
[SYM.001.002.1429]; see also [AFP.001.001.1919] [AFP.001.001.1996], [SYM.001.002.2208]
[SYM.001.002.2209] [SYM.001.002.2235]; and the Second Trimbos Report
[CCW.031.001.0047].

[CCW.032.001.0001], para [124.a].

First Trimbos Report [SYM.002.001.1890], paras [28] to [38].

[CCW.060.001.0001], particularly at .0009ff, [23] — [30], [39], [44].

[SYM.002.001.1890].
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the documentation so that the numbers would tally up. Mark Elliott padded out his
claim for fees to reach the target that he aspired to recover of $2.55 million, and
Mr O’Bryan and Mr Symons tinkered with the confidential opinion they proffered to
Justice Robson “in order for the maths to work”.11%3 That reveals Mark Elliott’s
business model, in which Mr O’Bryan and Mr Symons joined, and which they each

pursued, on a grander scale, at the time of the Trust Co Settlement.

Trust Co Settlement

554

555

556

Following a mediation with Trust Co on 9 November 2017, Mark Elliott, Mr O’'Bryan
and Mr Symons exchanged emails in relation to the $64 million settlement offer in
which Mr O’Bryan said: “Provided Mark can do a satisfactory and enforceable deal
with Lindholm on the division of these spoils (which will be confirmed between

them tomorrow), we can do this deal”.1164

On 10 November 2017, Mark Elliott procured Mr Lindholm’s agreement to include
in the Trust Co Settlement Deed a term for AFP to recover $12.8 million plus GST
in respect of commission ($14.08 million including GST) and $4.75 million plus
GST in legal costs ($5.225 million including GST)."'%> Mr Lindholm initialed a
document to confirm the SPRs agreed that those amounts could be inserted in the
settlement deed,'% and Mark Elliott circulated that document to Mr O’Bryan, who

forwarded it to Mr Symons. 167

The amount sought by AFP in respect of costs and commission ($19.3 million)
was approximately 30 per cent of the total Trust Co Settlement Sum ($64 million).
It is no coincidence that the Funding Agreement also refers to a maximum

commission rate of 30 per cent."'%® Mark Elliott/AFP and Mr O’Bryan thought that

1163

1164
1165

1166
1167
1168

See Mr Symons’ email to Mr Trimbos cc Mr Elliott dated 7 July 2016 attaching the draft
opinion [SYM.002.001.1824; SYM.002.001.1825]; Mr Elliott’s email to Mr Symons and Mr
O’Bryan of 8 July 2016 instructing them to change their opinion in order for the maths to work
[SYM.002.001.1864]; the final opinion, altered in the manner directed by Mr Elliott
[CCW.032.001.0001] at .0053, para [129]; and the emails they exchanged with Mr Trimbos to
procure evidence from him in support of their cost recovery claim [NOB.500.012.2154]
[NOB.500.012.2156]; [SYM.001.002.4043].

[SYM.001.001.5479].

See Mr Lindholm’s 29 March 2019 Affidavit [SPR.006.001.0005], paras [12], [15], and [20],
and Mr Lindholm's 2 June 2020 Affidavit [SPR.006.001.0003], para [12], [20] — [22], [25].

Mr Lindholm’s 29 March 2019 Affidavit [SPR.006.001.0005], para [16].

[SYM.001.001.4885] [SYM.001.001.48871].

Funding Agreement [AFP.006.001.0014], clause 12.1.2.
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AFP should be entitled to 30 per cent of the total settlement sum;''%° that was
the basis for Mark Elliott's demand to Mr Lindholm.

At that time, Mr O’Bryan had not prepared any invoices for the Relevant Period
and had not quantified his fees. Mr Symons had issued invoices for July 2016 to

November 2016, but had not quantified his fees for the 2017 calendar year.

Invitation to charge and the Banksia Expenses Spreadsheet

558

559

Thereafter, Mark Elliott worked out how to divide up the sum that he had sought
from Mr Lindholm, to which Mr Lindholm had agreed. On 19 November 2017, Mark
Elliott invited Mr O’Bryan to submit bills for $2.65 million (O’Bryan Fee
Target)."70 At the same time, he invited Mr Symons to submit bills for 200 days’
work until Christmas 201771 - which, at the hourly rate of $300 per hour at which
Mr Symons had at that time been charging his fees,''”2 would enable Mr Symons
to reach a fee target of $600,000 (Symons Fee Target). In that email, Mark Elliott
invited Mr Symons to withdraw one bill, being bill 7-58 for a small sum which Mr
Symons billed in October 2017 as part of his fee arrangement with Mark Elliott,
being an arrangement akin to a retainer arrangement.’’”® The Court should find
that Mark Elliott invited Mr Symons to withdraw invoice 7-58 in order to substitute
it with a larger bill. And though Mr Symons chose not to alter his existing invoice,
he nonetheless fully complied with Mark Elliott’s invitation to charge $600,000 until
Christmas 2017.

In the days that followed, Mark Elliott and his sons Max Elliott and Alex Elliott
produced a spreadsheet, the Banksia Expenses Spreadsheet,!'’ setting out Fee
Targets for Mr O’Bryan, Mr Symons and Portfolio Law for the Relevant Period, as

follows:
(a) the O’Bryan Fee Target was revised to $2.56 million plus GST,;

(b) the Symons Fee Target was revised to $600,000 plus GST;

1169

1170
1171
1172

1173
1174

[SYM.001.002.2689] [SYM.001.002.2690] at point [2.c]; transcript of hearing in AFP v
Botsman on 25 May 2018 [CCW.005.003.0001] at .0047 - .0048; [ABL.001.0594.00006] at
00006_3.

[NOB.500.001.7553].

[SYM.001.001.7228].

See Mr Symons’ invoices in the Murray Goulburn matter issued on 10 and 24 October 2017
[SYM.006.001.0001] — the work was charged at $300/hour.

[SYM.001.001.7228].

See the version produced as at 21 November 2017 [AFP.007.001.0001] [AFP.007.001.0002].
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(c) the Portfolio Law Fee Target was set at $377,000 plus GST.

Together with various other sundry expenses, those sums totalled the
$4.75 million plus GST that Mark Elliott had demanded from Mr Lindholm, and
that Mr Lindholm had agreed to.

The Court should find that, on 21 November 2017 at 4.07pm, Mark Elliott sent the
Banksia Expenses spreadsheet to Mr O'Bryan and Mr Symons (copied to Alex
Elliott),”"s and that the version that was attached to that email (which none of the
parties to that email was able to produce) is the same version that Max Elliott sent

to Mark Elliott and Alex Elliott two minutes before, at 4.05pm. 1176

The Court should find that the figures in the Banksia Expenses Spreadsheet had
no proper basis, and in the case of Mr O’Bryan and Mr Symons, the sums that
Mark Elliott meant for them to recover (approximately $2.65 million and $660,000

respectively) represented lucrative, illegal contingency fees, because:

(a) the documentary evidence paints a compelling picture of the dishonest
process by which Mr O’Bryan and Mr Symons concocted their fee claims in

November/December 2017 (see paragraphs 565 to 641 below);

(b) the documentary evidence shows that Mr O’'Bryan and Mr Symons were not
focused on the matter during the Relevant Period, and generated hardly

any work product;177

(c) there was an anomalous disparity between the fees charged by Mr O’Bryan
and Mr Symons and the fees charged by counsel for the SPRs,'"78 and yet

the SPRs’ legal team did virtually all the work;'7® and

1175
1176
1177

1178

1179

[NOB.500.001.7495].

[AFP.007.001.0001] [AFP.007.001.0002].

See the Contradictors’ oral opening submissions on 30 July 2020 [TRA.500.004.0001],
355:31 — 409:27 as to the inadequacy of the documentary evidence to substantiate the fees
charged by Mr O’'Bryan and Mr Symons.

In the Relevant Period, the SPRs incurred counsel fees of $1,257,859 plus GST: Mr
Newman’s 25 March 2019 Affidavit [SPR.006.001.0001], para [99]. It is noteworthy that, of
that sum, Mr Redwood charged $883,444.55, but approximately 20% of that amount related
to the proceedings against Banksia’s insurers and insurance broker Insurance House: Mr
Newman’s 25 March 2019 Affidavit [SPR.006.001.0001], para [100.e] —[102]. Accordingly,
the fees of Mr Redwood excluding fees for the insurance claims were approximately the same
as the fees charged by Mr Symons, in circumstances where Mr Redwood appears to have
had the primary conduct of the matter, and Mr Symons appears to have done very little.

In the Relevant Period, Mr Bolitho’s legal team filed 1 single 12-page reply expert report,
whereas the SPRs filed 26 expert reports, withess statements and witness outlines: Mr
Newman’s 25 March 2019 Affidavit [SPR.006.001.0001], paras [64] and [67]; see also Further
SPR Opinion [CCW.022.001.0460], paras [38] and [40]-[43], [52], [54], [59]-[60], [77], [79].
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none of AFP, Mr O’Bryan, Mr Symons and Alex Elliott was able to discover
the 4.07pm Banksia Expenses Email, and the Court should find that it was
deleted by Mark Elliott from his own computer and from Alex Elliott's
computer, and by Mr O’Bryan and Mr Symons, because it was a damaging
document which revealed the process by which the fees had been

quantified.

The Court should find that:

(@)

AFP knew the fees it invited Mr O’'Bryan, Mr Symons and Mr Zita/Portfolio
Law to charge were unreasonable and excessive, particularly in the
circumstances where it had not sighted fee slips and invoices at the time

AFP instructed the Lawyer Parties what to charge.

Mr O’Bryan and Mr Symons knew that their own fees (individually,
respectively, and in the aggregate) were excessive, particularly in the
circumstances where the fees were dictated to them, and agreed to by them
with AFP, at a time when they had not properly quantified the time they had
spent working on the matter, and did not reflect their work product. Each
must have known roughly how much time the other was spending on the
Bolitho Proceeding. Mr O’Bryan, for instance, cannot have been in any
doubt that his junior Mr Symons had done nothing to develop the Court
Book throughout the Relevant Period, which ultimately required a second
junior to be retained — it was Mr O’Bryan’s idea to retain her. Mr O’Bryan
and Mr Symons occupied chambers in the same building during the
Relevant Period and worked on several matters together.''® Accordingly
each must each have had a reasonably good idea of how the other was

spending his time.

AFP, Alex Elliott, Mr O’Bryan and Mr Symons knew that Portfolio Law had
acted as a post box, sending the letters that they drafted for Portfolio Law
to send. Portfolio Law had essentially undertaken an administrative role,
so that while their fees might have been reasonable compared to what a

solicitor would normally charge in a class action, their fees were in fact

1180

The SPRs undertook the vast majority of interlocutory steps to get the proceedings ready for
trial: Mr Newman’s 25 March 2019 Affidavit [SPR.006.001.0001], para [60]; Further SPR
Opinion [CCW.022.001.0460], para [73], [74].

[SYM.001.003.2057].
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unreasonable in light of the role they actually undertook. At the time Mr Zita
agreed to charge $377,000, Mr Zita had not recorded his time and had not
quantified his fees, and told Alex Elliott he could not estimate the sum that

was owing to him.1181

The Banksia Expenses Spreadsheet resembles a sales target plan for a consumer
oriented business where employees are assigned targeted sales goals with
commission incentives. For counsel and a litigation funder to act in this manner is

shameful.

The Lawyer Parties, with AFP’s assistance, workshopped their fees to reach their targets

565

566

The evidence shows that the Lawyer Parties produced bills proximate to their Fee
Targets set out in the Banksia Expenses Spreadsheet. In the case of Mr O’'Bryan
and Mr Symons, this was done dishonestly, with dishonest assistance from AFP

and Alex Elliott (see Section F below).

No allegation of dishonest overcharging is made against Mr Zita/Portfolio Law.
Rather, the Contradictors contend — and Mr Zita conceded — that his bills were
based on guesswork, which was wholly unreliable, and for which debenture holders

should not be asked to pay.''82

Mr O’Bryan

567

When Mr O’Bryan produced a first draft of his invoices and fee slips on around
14 or 15 November 2017, they totalled approximately $1 million'83 — significantly
less than the sum Mark Elliott and Mr O’Bryan evidently had in mind. Thereafter
Mr O’Bryan, to the knowledge of Mark Elliott and with his encouragement,
increased his bills by a combination of increasing his daily rate,''® converting his
rate to a “GST exclusive” rate,''® and adding hundreds of hours to his bills. The

evidence demonstrating these matters is set out below.

1181
1182

1183

1184
1185

[ABL.001.0599.00009].

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 880:7-17, 882:4-883:21,
884:28-886:20.

[NOB.500.001.7516] [NOB.500.001.7517] [NOB.500.001.7519] [NOB.500.001.7521]
[NOB.500.001.7523] [NOB.500.001.7525] [NOB.500.001.7527] [NOB.500.001.7529]
[NOB.500.001.7531] [NOB.500.001.7533] [NOB.500.001.7535] [NOB.500.001.7537]
[NOB.500.001.7539] [NOB.500.001.7541] [NOB.500.001.7543] [NOB.500.001.7545]
[NOB.500.001.7547] [NOB.500.001.7549] [NOB.500.001.7551].

The total of the 18 invoices is set out in the Contradictors’ aide memoire, [AID.010.029.0001].
[NOB.500.001.7504]; [NOB.500.001.7508]; [NOB.500.001.7506].
[NOB.500.001.7504].



568

569

570

571

572

573

213

As already noted, on 19 November 2017 at 5.19pm, Mark Elliott sent an email to
O’Bryan stating: “Norm, | need your invoices and a table of their totals on a month
by month basis from 1/7/16 to Xmas 2017. | confirm that they total $2.65M plus

GST. Please advise” 1186

On 19 November 2017 at 7.09pm, Mr O’Bryan replied, stating: “/ will send you
some drafts. They need more work — also need to go back to collect the missing
portion from round one (25%)?"187 A moment later, at 7.09pm, he emailed Mark
Elliott attaching draft invoices that his secretary had prepared and sent to him on
15 November 2017, at a rate of $1,100 per hour and $11,000 per day including
GST, which totalled approximately $1 million.

On 19 November 2017 at 8.42pm, Mark Elliott sent an email to Mr O’Bryan stating:
“Suggest you up your rate to $15K per day”."8

The Court should find that Mark Elliott intended to convey that Mr O’Bryan’s fees
were not high enough to arrive at the Fee Target, and that an easy way for Mr
O’Bryan to increase his claim for fees and get them closer to the target was for Mr
O’Bryan to increase his hourly rate. Mark Elliott and Mr O’Bryan plainly knew that
Mr O’Bryan did not have a fee agreement that permitted him to charge $15,000 per
day. This was reprehensible conduct on the part of Mark Elliott, who was seeking
to defraud the debenture holders by urging Mr O’Bryan to charge his fees at a

higher hourly rate.

Evidently Mr O’Bryan thought Mark Elliott’s idea had merit. On 19 November 2017
at 8.45pm, Mr O’Bryan forwarded Mark Elliott’'s email to his secretary Ms Koh,
stating: “Dear Florence, please redraw these accounts accordingly: $1500/hr &
$15,000/day plus GST. Mark will check & confirm”.1189

On 20 November 2017 at 11.01am, Ms Koh emailed Mr O’Bryan, stating:11%°

“Just re-confirming that your rates are PLUS GST as per your email
below (as opposed to inclusive of GST which was what we have been

1186

1187
1188
1189
1190

[NOB.500.001.7553]. Note, Mr O’'Bryan was in Sri Lanka at this time, and the time stamp on
Mr Elliott’'s email is the time that it was received by Mr O’Bryan in Sri Lanka.
[NOB.500.001.7553].

[NOB.500.001.7504].

[NOB.500.001.7508].

[NOB.500.001.7504].
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doing). That is, for instance, fees for month of June 2016 is $109,500 —
plus GST it will be $120,450. Kindly advise.”

On 20 November 2017 at 11.36am, Mr O’Bryan replied, copying Mark Elliott, and

stating: “Yes please Florence.” 1191

This exchange shows that Mr O’Bryan made a deliberate and conscious decision
to alter his fee rate to a GST-exclusive rate, thereby increasing the total fee claim
by 10 per cent. He did this in an effort to reach the Fee Target. He did this with
Mark Elliott’s knowledge and assent, and without any discussion with his purported

instructing solicitor.

On 20 November 2017 at 11.32am, Mr O’Bryan emailed Ms Koh copied to Mark
Elliott, stating: “/ also need to compute more time for evidence preparation for
trial. | don’t have adequate computer access to do this for the next few days, so

please proceed with the current work and | will increase later”. 1192

The documentary evidence and unchallenged evidence of the SPRs shows that
Mr O’Bryan had hardly any involvement in the preparation of evidence for trial,193
and what work he had undertaken in trial preparation from mid-September 2017
onwards was already reflected in the draft bills that he and Ms Koh had prepared
on about 14 and 15 November 2017.11%* Accordingly, Mr O’Bryan had no proper
basis to “compute more time for evidence preparation for trial”. What Mr O’Bryan
really had in mind in this email was that he needed to add more time to his bills to

meet the Fee Target.

As already noted, on 21 November 2017 at 4.07pm, Mark Elliott emailed Mr
O’Bryan and Mr Symons cc Alex Elliott,1°5 attaching (the Court should find) the
Banksia Expenses Spreadsheet that Max Elliott had sent to Mark Elliott and Alex

1191
1192
1193

1194
1195

[NOB.500.001.7504].

[NOB.500.001.75086].

Mr Kingston’s 2 June 2020 Affidavit [SPR.006.001.0004], paras [10]-[15]; Mr Newman’s 25
March 2019 Affidavit [SPR.006.001.0001] at paras [60.€], [61] — [71], [81] — [91]. The
evidence shows that the extent of assistance Mr O’Bryan provided was limited to providing
some comments on advanced drafts on 3 witness outlines and 5 expert reports, and
attendance at 2 of the 145 expert conferrals conducted by Maddocks, both of which occurred
in September 2015, prior to the Relevant Period. See further [NOB.500.013.2098]
[NOB.500.013.2099] (Mr Smoker), [NOB.500.013.1507] [NOB.500.013.1508] (Mr Silavecky);
[NOB.500.013.1522] (Mr Britton), [NOB.500.002.2786] [NOB.500.002.2787]
[NOB.500.002.0639] [NOB.500.002.0640] (Mr Hardy), [NOB.500.002.0192] (Mr Story),
[NOB.500.001.8278] [NOB.500.007.7166] [NOB.500.007.7167] (Mr Hall).

See further paragraphs 766 - 773 and 921 - 923 below.

[NOB.500.001.7495].
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Elliott two minutes earlier, in which the O’'Bryan Fee Target was revised to $2.56

million plus GST."1%
On 21 November 2017 at 7.10pm, Mr O’Bryan replied, stating:'1%7

“Looks good. I will correct my invoices via Florence over the next few days
and issue them as ‘paid’ for Trimbos’s purposes (as per the mini
settlement). He will find it much easier to justify a rate of $1100/hr &
$11,000/day, so | will calculate accordingly & increase hours as
appropriate.”

On 21 November 2017 at 7.14pm, Mark Elliott replied, stating: 1198

“You will struggle for days! Could you charge a cancellation fee as you
were expecting 6 months work next year and cleared your diary! Let’s
discuss.”

On 21 November 2017 at 7.25pm, Mr O’Bryan replied, stating: “Maybe we could
do a retainer for the trial, payable upfront?”1%° This email shows that Mr O’Bryan

was conscious of the fact that AFP could only recover those costs that it had paid.
On 21 November 2017 at 8.11pm, Mark Elliott replied, stating: 1290

“My recollection is that your costs agreement has a cancellation
clause. Estimate of 100 days at $15K per day x 20% = $300K. You
reasonably need notice for us to cancel the trial booking? Should | ask
Trimbos?”

On 21 November 2017 at 9.21pm, Mr O’Bryan replied, stating:120

“Yes, good idea. Alternatively (or as well), include the outstanding $1M
from the mini settlement in the costs claim for the main settlement. That
would look generous & work out the same from our point of view. What
is Portfolio receiving? They also need to look respectable.”

These email exchanges show that:

(a) Mark Elliott thought that Mr O’Bryan would “struggle for days” trying to add

hours to his bills in order to reach the Fee Target. The Court should find

1196
1197
1198
1199
1200
1201

[AFP.007.001.0001] [AFP.007.001.0002].
[NOB.500.001.7495].
[NOB.500.001.7495].
[NOB.500.001.7495].
[NOB.500.001.7495].
[NOB.500.001.7495].
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that Mark Elliott and Mr O’Bryan knew that Mr O’Bryan had not undertaken

anywhere near the volume of work to justify the Fee Target.

Mark Elliott and Mr O’Bryan actively contemplated the idea of charging a
fictitious cancellation fee, knowing that Mr O’Bryan’s fee agreement did not
permit him to charge such a fee, and intending that, if such a fee were to be
charged, it could be substantiated by a fabricated costs agreement

containing a cancellation clause.

Even after Mr O’Bryan told Mark Elliott that he did not think Mr Trimbos
would consider a fee rate of $15,000 per day to be unreasonable, Mark

Elliott continued to press Mr O’Bryan to charge his fees at that rate.
It was Mark Elliott’s idea to claim that the trial would run for 100 days.

Both Mark Elliott and Mr O’Bryan were focused on ensuring that AFP
recovered the $4.75 million plus GST in legal costs that Mark Elliott had
demanded from Mr Lindholm. They both saw the claim for costs as a claim
in furtherance of their joint enterprise. Mr O’Bryan thought it would “work
out the same from our point of view”to add in the $1 million in fees allegedly
incurred up to the time of the Partial Settlement instead of, or as well as,

him charging a cancellation fee.

Mr O’Bryan knew that Portfolio Law had done very little on the matter in
terms of real work, but thought that it was important to the credibility of the
whole scheme for Portfolio Law’s fees to “look respectable” — ie, he
thought Portfolio Law’s fees needed to convey the appearance that they

were a bona fide instructing solicitor, which he knew they were not.

Mark Elliott knew that Mr O’Bryan intended to issue his invoices as “PAID”

for Trimbos’s purposes, as per the Partial Settlement.1202

1202

In relation to the Partial Settlement, see Mr O’Bryan’s emails to Mr Elliott dated 1 July 2016
attaching his invoices stamped as “PAID”: [AFP.001.001.1478] [AFP.001.001.1479]

[AFP.001.001.
[AFP.001.001.
[AFP.001.001.
[AFP.001.001.
[AFP.001.001.

[AFP.001.001
[AFP.001.001
[AFP.001.001

[AFP.001.001.

1485] [AFP.001.001.
1500] [AFP.001.001.
1520] [AFP.001.001.
1542] [AFP.001.001.
1555] [AFP.001.001.
.1573] [AFP.001.001.
.1591] [AFP.001.001.
.1608] [AFP.001.001.
1634] [AFP.001.001.

1489] [AFP.001.001
1506] [AFP.001.001

1546] [AFP.001.001
1559] [AFP.001.001
1579] [AFP.001.001
1597] [AFP.001.001
1614] [AFP.001.001
1640] [AFP.001.001

.1490] [AFP.001.001.1496]
.1512] [AFP.001.001.1516]
1526] [AFP.001.001.

1532] [AFP.001.001.1538]

.1550][ [AFP.001.001.1551]
.1563] [AFP.001.001.1567]
.1583] [AFP.001.001.1587]
.1601] [AFP.001.001.1607]
.1620] [AFP.001.001.1630]
.1646] [AFP.001.001.1652]
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(h) None of the above matters was canvassed with Mr O’'Bryan’s instructing
solicitor Portfolio Law, let alone with the client, Mr Bolitho and/or other group

members.

On 22 November 2017 at 8.40am (Melbourne time), Mark Elliott emailed Mr
O’Bryan forwarding an exchange of emails with Mr Trimbos in which Mr Trimbos
confirmed his availability to prepare a report. Mark Elliott said: “Should | ask him

(1) attitude towards a cancellation fee by you (2) if $15K per day is ok?"1203

On 22 November 2017 at 11.49am, Mr O’Bryan replied, stating: “Sure, but | reckon
he will say no to both. Better that | increase the hours to the max extent

possible at the $11k rate (which he will accept)”.1204

This email exchange provides further direct evidence of the complicity of Mark
Elliott and Mr O’Bryan and their scandalous and fraudulent endeavour to increase

billable hours to the maximum extent possible to meet the Fee Target.

On 22 November 2017 at 11.09pm, Mr O’Bryan emailed his secretary Ms Koh205
directing her to “add the following narrative to the following memoranda of

attendances in the new set of memoranda you prepared”.

“Reviewing discovered documents and witness statements and outlines,
transcripts of public and ASIC examinations and other source evidentiary
documents, and conferring with instructing solicitors and junior counsel
concerning opening submissions and evidence for tender and cross-
examination at trial’ - 1 day for each entry

on each of the following dates please:

Sept 2016: 11, 12, 13, 22, 25, 27 and 30

Oct 2016: 11, 12, 13, 25, 26, 28, 29 and 31

Dec 2016: 11, 12, 14, 17, 18 and 19

Jan 2017: 3,4, 7, 8,9, 13, 15, 16, 18, 19, 22, 23 and 25

1203
1204
1205

[AFP.001.001.1656] [AFP.001.001.1660] [AFP.001.001.1664] [AFP.001.001.1668]
[AFP.001.001.1669] [AFP.001.001.1673] [AFP.001.001.1681] [AFP.001.001.1687]
[AFP.001.001.1691].

[NOB.500.001.7493].

[NOB.500.001.7493].

[NOB.500.001.7442] [NOB.500.001.7444] [NOB.500.001.7446] [NOB.500.001.7447]
[NOB.500.001.7451] [NOB.500.001.7453] [NOB.500.001.7456] [NOB.500.001.7458]
[NOB.500.001.7460] [NOB.500.001.7463] [NOB.500.001.7465] [NOB.500.001.7470]
[NOB.500.001.7472] [NOB.500.001.7475] [NOB.500.001.7480] [NOB.500.001.7481]
[NOB.500.001.7484] [NOB.500.001.7486] [NOB.500.001.7487]
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Feb 2017: 1,2, 3,4, 6, 18 and 19

March 2017: 20, 21, 22, 23, 25, 26 and 27
April 2017: 8, 9, 10, 12, 13, 14 and 30
May 2017: 3, 4, 6, 7, 13, 14, 15, 17 and 18
June 2017: 2, 5, 9, 17, 18 and 25

August 2017: 1, 2, 16, 17, 18 and 24

& please recalculate’.

Notably, that email specified 76 days on which Ms Koh was to add the entry for
‘reviewing discovered documents” etc. Mr O’Bryan later revised that down to
65 days.

The Court should find that Mr O’Bryan added the “trial preparation” time to his bills
in order to achieve his strategy of “increasing the hours to the max extent possible”
in order to reach the Fee Target, and with Mark Elliott’s knowledge and assent, in
circumstances where they both knew that Mr O’Bryan had not spent that time

working on the matter in the Relevant Period.

On 23 November 2017 at 1.04pm, Mr O’Bryan emailed Mark Elliott attaching a
“Table of fees - $1500 & 15000 (WITH HOURS)” prepared by Ms Koh, calculating
his fees at the rate of $1,500 per hour plus GST totalling $2,584,500 plus GST.206

Mr O’Bryan said: “I don’t think Trimbos will accept this rate.”

On 23 November 2017 at 1.05pm, Mr O’Bryan emailed Ms Koh asking her to
“calculate at the $1100/$11000 rate ?"1207

On 23 November 2017 at 3.29pm, Ms Koh emailed Mr O’Bryan attaching a “table
for $1100/$11000 rate”.1208

On 23 November 2017 at 3.37pm, Mr O’Bryan emailed Mark Elliott attaching
“Table of fees - $1100 & $11000 (WITH HOURS)” prepared by Ms Koh, calculating
his fees at the rate of $1,100 per hour plus GST totalling $1,895,300 plus GST.120°
Mr O’Bryan said:

1206
1207
1208
1209

[NOB.500.001.7435] [NOB.500.001.7438].
[NOB.500.001.7416].
[NOB.500.001.7416].
[NOB.500.001.7427] [NOB.500.001.7431] ($2,084,830 including GST).
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“This will be more appropriate for Trimbos, | reckon. If he will allow a
cancellation fee, this is close to the mark. There will be more work in
December (and January too if we don'’t get approval before Xmas).”

Accordingly, on 23 November 2017 at 5.13pm, Mark Elliott sent an email to Mr

Trimbos copied to Alex Elliott, stating:121°

“l have encountered 2 issues that | need your preliminary advice on please.
Senior Counsel was booked for the 100 day trial of this matter starting Feb
12 2018 onwards. He has asked for a cancellation fee if the matter settles.
I have negotiated him down to $200K. Junior counsel also wants
$100K. | will pay them both. Do you think that that is ‘fair and reasonable’
and able to be included in the court costs award? Secondly, both senior and
Junior counsel want fees on account for December 2017. Can you accept
an estimate of their fees (with proper description included ) and opine on if
it is ‘fair and reasonable’ for me to have paid them albeit, in advance?
Please consider and revert asap so that | can finalise their invoices.”

Meanwhile, Mr O’Bryan decided to make one last audacious effort to manipulate

his bills to achieve his Fee Target.

On 23 November 2017 at 4.49pm, Mr O’'Bryan emailed Ms Koh with “one last
request”, namely, to calculate “from 1/7/17 at $1250/hr, $12,500/day?"1211

On 23 November 2017 at 5.51pm, Ms Koh replied, attaching a table setting out
his fees at that increased rate from 1 July 2017 onwards, totalling $1,956,050 plus
GST or $2,151,655 including GST. 1212

On 23 November 2017 at 11.03pm, Mr O’Bryan forwarded that email and the table
to Mark Elliott, stating: “This is close to correct. Ask Trimbos whether he will accept

these rates.”213

This email shows that, by retrospectively increasing his rates to $12,500 per day
plus GST from 1 July 2017, Mr O’Bryan was able to get quite close to the Fee
Target, and that he expected that he would get closer still to the target by the time
of the settlement approval hearing, because he proposed to bill another $150,000

up to the time of the settlement approval application.?'4

1210
1211
1212
1213
1214

[TRI.001.006.0072].

[NOB.500.001.7423].

[NOB.500.001.7416] [NOB.500.001.7421].
[NOB.500.001.7416] [NOB.500.001.7421].
[NOB.500.001.7509].
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This astonishing documentary trail, which was deliberately destroyed by Mark
Elliott but not by Mr O’Bryan, provides compelling and direct evidence of the
fraudulent conduct of Mr O’Bryan and Mark Elliott. Of course, Mark Elliott took his
account to his grave, and his passing occurred at a time when he was destroying
documents and falsely sowing the seed of an alleged long standing document
destruction policy. But throughout the remitter, Mr O’'Bryan knew what his own
documents revealed. It is not evident why Mr O’Bryan maintained his defence
despite the damning documentary evidence against him, only conceding the case

against him when those documents had been presented in four days of opening.

Mr Symons

602
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As already noted, on 19 November 2017 at 5.17pm, two minutes before emailing
Mr O’Bryan and inviting him to charge $2.65 million plus GST, Mark Elliott sent an
email to Mr Symons, informing him of the Symons Fee Target, in the following

terms:

“MS, You have already billed me to end November 2016. I confirm that
you have /will have done 200 days work on this matter since then until
Xmas? Do you want to withdraw Invoice 7-58, lets discuss. When will |
get your invoices?1215

On 19 November 2017 at 8.45pm, Mr Symons replied, stating: “I’m starting this

now — I'll let you know as soon as possible”.1216

The Court should find that Mr Symons dishonestly workshopped his bills to
achieve the Symons Fee Target. The Court should find that Mr Symons

quantified his fees by the following process:

(a) Mr Symons entered fee entries into an excel spreadsheet'2'” that he had

created as a “timesheet”,'2'® and which he used to create his bills.21°

1215
1216
1217

1218

1219

[SYM.001.001.7228].

[SYM.001.001.7228].

[SYM.003.001.0001]. To display the whole spreadsheet, click on CELL 14 and select “Clear
Filter” from the dropdown arrow.

[SYM.003.001.0001]. Cell D372 adds up all the hours that Mr Symons entered into the
spreadsheet and multiplies it by an hourly rate. The formula bar shows that Mr Symons
calculated his fees at $375 per hour plus GST.

(1) See the Contradictors’ aide memoire comparing Mr O’Bryan’s draft fee slips dated 14/15
November 2017 with Mr Symons’ charges as per (A) his spreadsheet and (B) his invoices
[AID.010.002.0001]. Column | of that spreadsheet identifies whether the narration in Mr
Symons’ spreadsheet matches the narration in Mr Symons’ fee slips. This shows that Mr
Symons made a very small number of changes to the narrations in the final bills he issued.
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(b) To work up that spreadsheet and arrive at the Symons Fee Target, Mr
Symons used Mr O’Bryan’s draft fee slips which Mr O’Bryan’s secretary had
sent to him on 15 November 2017 to work out the activities for which he
would charge.’?20 Wherever Mr O’Bryan’s fee slips made reference to

“junior counsel”, Mr Symons entered a like charge for that activity. 1221

(c) Mr Symons tinkered with the hours charged for various activities,
sometimes allocating much more time to an activity than Mr O’Bryan had

charged in his first draft bills.

(d) Mr Symons dishonestly added numerous days and hours for discovery
review and working on the Court Book, particularly throughout January,
February, July, August, September, October and November 2017, when in

fact no such work was undertaken.1222

(e) In working up the spreadsheet Mr Symons presumably also went through
his emails with a view to crafting a relevant work description for the days
charged, as some of Mr Symons’ work descriptions are different from Mr
O’Bryan’s work descriptions. The time that Mr Symons charged for his work
did not reflect any honest attempt by him to estimate the time he had
actually spent on the matter. Rather, Mr Symons’ approach reflected a

dishonest and fraudulent attempt to charge $600,000 to thereby meet the

1220

1221

1222

(2) Mr Symons’ spreadsheet [SYM.003.001.0001] charged a fee rate of $375/hour plus GST
for the whole of 2017; whereas in the bills that Mr Symons ultimately issued, he charged a
rate of $330/hour plus GST from 1 January 2017 to 30 June 2017 and $375/hour plus GST
from 1 July 2017 to 8 December 2017.

(3) The spreadsheet [SYM.003.001.0001] calculates Mr Symons’ fees for the 2017 calendar
year including 12 days in December 2017 “on account”. Mr Symons issued bills for the 2017
calendar year totalling $572,830.50 and separately issued a bill “on account” for $110,000 for
December 2017/January 2018. See the summary of Mr Symons’ invoices in the Third
Trimbos Report, [CBP.001.010.9597] at .6230.

[SYM.010.001.0001] [SYM.010.001.0249] [SYM.010.001.0251] [SYM.010.001.0252]
[SYM.010.001.0256] [SYM.010.001.0258] [SYM.010.001.0261] [SYM.010.001.0263]
[SYM.010.001.0265] [SYM.010.001.0268] [SYM.010.001.0270] [SYM.010.001.0275]
[SYM.010.001.0277] [SYM.010.001.0280] [SYM.010.001.0285] [SYM.010.001.0286]
[SYM.010.001.0289] [SYM.010.001.0291] [SYM.010.001.0292].

See [AID.010.002.0001], the Contradictors’ aide memoire which compares the work
descriptions used in the fee slips issued by Mr O’Bryan and Mr Symons in the fee slips they
issued for the 2017 calendar year. The comparisons show that Mr Symons prepared his
“timesheet” by slavishly copying the fee entries of Mr O’Bryan in the draft fee slips Mr
O’Bryan’s secretary sent to Mr Symons on 15 November 2017, rather than on the basis of his
own contemporaneous records.

See the charges described as “Reviewing Receivers’ Court Book”, “Reviewing Liquidators’
Court Book”, “Reviewing Trust Co’s complete discovery”, reviewing various other discovered
documents, and working on the Court Book.
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Symons Fee Target. That is evident from an analysis of the work Mr

Symons actually did relative to what he charged (as set out in Section F).

() Mr Symons retrospectively increased his fee rates to make it easier to
achieve the Symons Fee Target. As late as 24 October 2017, Mr Symons
was charging his fees on one of Mark Elliott's matters at $300/hour
including GST."?23 Mark Elliott had that rate of $300/hour in mind when
he invited Mr Symons to submit bills for 200 days’ work, %24 though Mark
Elliott evidently thought that GST should be added on top of that hourly

rate.’?25 Mr Symons’ spreadsheet refers to a figure of $330/hour plus

GST,'226 but the formula he used to calculate the fees in the spreadsheet
applied a rate of $375/hour plus GST.22"

(9) Mr Symons continued to dishonestly and fraudulently add hours and days

to the spreadsheet until his fees reached at least $600,000.

No proper explanation was ever offered to the Court by Mr Symons as to the
manner he arrived at his fees, either himself or through his counsel, before his
senior counsel conceded the case that the Contradictor pleaded against Mr
Symons after two years of obfuscation and denial. That officers of this Court should
be so unwilling to be frank with the Court, and engage in obfuscation as Mr Symons
did is unworthy of the trust which the Court and the community places in legal
practitioners. Mr Symons’ behaviour should be condemned in the strongest terms

possible.

Mr O’Bryan and Mr Symons fabricated invoices to support their fee claims

606

When Mr O’'Bryan and Mr Symons were satisfied that they had reached their
respective Fee Targets, they fabricated invoices and fee slips to charge the sums
they had arrived at.'??® They produced their invoices using Mr O’Bryan’s privately
owned billing system, rather than through a clerk, as was the usual practice for

their billing arrangements.'??® In common parlance, it would appear that Mr

1223
1224
1225

1226
1227
1228
1229

[CCW.038.001.0001].

[SYM.001.001.7228].

The Banksia Expenses spreadsheet refers to fees of $600,000 plus GST for Mr Symons
[AFP.007.001.0002].

[SYM.003.001.0001] at Cell B372 and B373.

[SYM.003.001.0001] at Cell D372 — D375.

The invoices are attached to the Third Trimbos Report [CBP.001.010.5957] at 6155 -.6284.
See [SYM.002.002.8881] [SYM.002.002.8882] at [9] - [11], being a document drafted by Mr
O’Bryan which stated that his invoices and those of Mr Symons were “generated from the
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O’Bryan at least kept two sets of books — one administered by his clerk, and the
other despatched under his own name and hand, and without reference to his clerk.
The invoices contained the Monthly Invoice Representation; they appeared as if
they had been issued monthly and were due for payment within 30 days. The
invoices were marked attention to Portfolio Law. Mr O’'Bryan and Mr Symons did
not send them to Portfolio Law, and Mr Zita never asked to see them.'230 These

matters are demonstrated by the following documentary evidence.

On 14 November 2017 at 2.30pm, there was a meeting between Mr O’Bryan, Mr
Symons, Mark Elliott and Alex Elliott re “Banksia wrap up”.'?3" The Court should

find the meeting occurred, particularly in circumstances where:

(a) the calendar invitation was issued by Mr O’Bryan, inviting Mr Symons, Mark
Elliott and Alex Elliott to attend the meeting. The calendar invitation was a
contemporaneous document, which is more reliable than Mr O’Bryan’s
recollection three years after the event, particularly in circumstances where
Mr O’Bryan’s evidence should be given little or no weight given his conduct

as a whole; and

(b) the case had settled, and Mr O’Bryan was to travel the very next day to Sri
Lanka for holiday. AFP and the Lawyer Parties intended to seek approval
of the settlement prior to Christmas, or as soon as possible thereafter. The
Court should find that it is more likely than not that a wrap up meeting
occurred in order to assign tasks and to discuss the general parameters of
how the claims for costs and commission would be advanced, including the
briefing of Mr Trimbos and the key matters to be addressed in counsel’s

opinion.

1230

1231

AcCounsel accounting system, which was originally developed for List T when Terry Hawker
was the clerk of List T at Melbourne Chambers. That accounting system is still owned and
maintained by NOB. The AcCounsel invoices were not rendered through the clerking system
because NOB & MS’s clerk (still Terry Hawker, now the chief clerk at Howell’s List) had
agreed with the barristers that, because of the arrangements that had been entered into with
the litigation funder, the clerk would not expect the barristers’ fees for the class action to pass
through the clerks’ accounting system.” In contrast, invoices that Mr O’Bryan issued for
matters that did not involve Mr Elliott were issued through Mr O’Bryan’s clerk: see eg
[NOB.503.003.0058].

Mr Zita’s April 2020 Affidavit [CCW.036.001.0001], [38], [40], [94], [130], [132], [150], [153],
[154], [288] — [291].

[SYM.001.001.4401].
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On 14 November 2017 at 6.18pm, Ms Koh sent an email to Mr O’Bryan re “PDF

Bolitho tax invoices”, stating:1232

“Norman, Please see attached. | have described ‘Attendances for the
month of X as per attached memorandum’. Also, I accidentally set the
processed date for invoices June and July 2016 as 15 November 2017
and the rest of the invoices defaulted to today’s date (14 Nov). Does
that matter?”

On 14 November 2017 at 10.39pm, Mr O’Bryan replied to Ms Koh, stating:1233

“Thanks, Florence, but I need each tax invoice to have the same sorts
of dates as the original set (i.e. between 5 and 14 days into the
following month please). Can you redo them with those dates on them?”

This email exchange shows that:

(a) Ms Koh sent Mr O’Bryan draft invoices for the Bolitho Proceeding on
14 November 2017 at 6.18pm.

(b) In Mr O’Bryan’s private billing system which he used to generate his bills,
the “default date” was “today’s date”. To backdate the invoices required a

deliberate effort.
(c) Ms Koh knew that this might not be what Mr O’Bryan wanted.

(d) Mr O’Bryan instructed Ms Koh to make the invoices appear as if they had
been issued monthly throughout the litigation, with a date for each invoice
that was “between 5 and 14 days into the following month” so that (the Court

should find) the deception would appear more believable.

On 14 November 2017 at 10.41pm, Mr O’Bryan sent an email to Ms Koh copied

to Mr Symons stating:1234

“Florence, can you please send all of my fee memoranda in Banksia to
Michael, so he will know what mine look like?”

The Court should find that Mr O’'Bryan wanted Ms Koh to send his fee memoranda
to Mr Symons so that Mr Symons would align his own fee entries with Mr O’Bryan’s.

It is also noteworthy that the email to which Mr Symons was copied forwarded Ms

1232
1233
1234

[NOB.500.001.7416].
[NOB.500.001.7581].
[NOB.500.001.7416].
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Koh’s earlier email in which she drew attention to the invoice dating issue and
asked “does that matter”. From his receipt of that email, Mr Symons knew that how

the invoices were dated was a matter that required attention.

On 15 November 2017 at 8.58am, Ms Koh sent Mr O’Bryan’s fee memoranda to
Mr Symons.'23% Notably, Mr O’Bryan had not at that time added his entries for
‘reviewing discovered documents” and “conferring with instructing solicitors and
Junior counsel concerning opening submissions and evidence for tender and cross-

examination at trial”.

On 15 November 2017 at 10.14am, Ms Koh sent an email to Mr O’Bryan

stating:1236

“Please see attached with different dates. As for attendances for the
month of Nov, | dated the tax invoice 14 November as not realistic to date
in December. Ta”

Mr O’Bryan replied: “Thanks Florence”.1?3"
On 15 November 2017 at 10.30am, Ms Koh emailed Mr O’Bryan stating:1238

“Hi Norman, Just wondering whether | am to generate tax invoice (like what
| emailed you earlier) for the memo of attendances from Nov 2012 to May
2016. If so, FYI, the invoice number will be from 6-151 onwards (as the
Nov 2017 invoice number is 6-150). Does that matter?

Also, we need to ensure that tax invoice address reflects Melbourne
Chambers until we moved here in January 2016. May need Nathan to

amend the address for the template invoice for that period (that’s he
did for us previously). Ta

Safe travels and enjoy Sri Lanka!

Regards, Florence”

1235

1236
1237
1238

[SYM.010.001.0001] [SYM.010.001.0251] [SYM.010.001.0252] [SYM.010.001.0256]
[SYM.010.001.0258] [SYM.010.001.0261] [SYM.010.001.0263] [SYM.010.001.0265]
[SYM.010.001.0268] [SYM.010.001.0270] [SYM.010.001.0277] [SYM.010.001.0280]
[SYM.010.001.0285] [SYM.010.001.0286] [SYM.010.001.0289] [SYM.010.001.0291]
[SYM.010.001.0292].
[NOB.500.001.7581].
[NOB.500.001.7581].
[NOB.500.001.7577].
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On 15 November 2017 at 10.47am, Mr O’Bryan replied: 1239

“The invoices need to follow the number sequence and the date
sequence all the way from beginning to November 2017 please
Florence.”

On 15 November 2017 at 10.57am, Ms Koh replied:240

“Hi Norman, okay will redo from Nov 2012. Kindly advise whether the total
amount on each invoice for attendances from Nov 2012 to May 2016 will be
exactly the same as what you billed Bolitho v Banksia & Ors last year OR |
am to calculate per your rates - $990 per hour and $9,900 per day. Ta”

On 15 November 2017 at 12pm, Mr O’Bryan sent a further email stating: 1241

“No need to redo the ones already done last year, Florence — leave all of
them as is. Just do new ones (following the same number & date
sequence) since May 2016 please (at the rate of $1100/hr and
$11,000/day). Make sure they are all showing the correct address for
Dawson Chambers.”

These emails show that:

(@)

Mr O’Bryan’s secretary drew his attention to the prospect that the invoice
numbers that she had used were not sequential across date ranges, so that
it might be evident to someone closely examining the invoices that the
invoices numbers for the later period — the post June 2016 period — were

out of sequence with the invoice numbers used for the earlier period.

Mr O’Bryan deliberately sought to number and date his invoices in a way
that would deceive third parties into believing that they had been issued

monthly.

Mr O’Bryan had fabricated invoices before. On the previous occasion, Mr
O’Bryan and his secretary asked their IT consultant Mr Wright to “amend

the address for the template invoice”.1242

Mr O’Bryan’s secretary drew his attention to the fact that his rate on the
matter was $990 per hour and $9,900 per day, and he instructed her to
increase it to $1,100 per hour and $11,000 per day.

1239
1240
1241
1242

[NOB.500.001.7577].
[NOB.500.001.7577].
[NOB.500.001.7577].
[NOB.500.001.7577].
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(e) Mr O’Bryan was on holiday in Sri Lanka from 15 November 2017 to 8
December 2017.1243 (Accordingly, for emails sent from that date onwards,
it is necessary to consider the time zone from which they were sent to
ensure that the documentary evidence can be placed in its proper

sequence).

This was a remarkable and trusting arrangement between Mr O’Bryan and his
secretary. The Court should find that one reason Mr O’Bryan issued the invoices
for all the Elliott class action matters in his own name and not through his clerk is
that a clerk would never have involved themselves in a deception of the kind
evidenced by these emails. It goes without saying that a member of counsel and
an officer of the Court should not involve themselves in a deception of this kind, let

alone a member of the inner Bar of many years of standing.

By issuing his invoices in this way, Mr O’Bryan intended to deceive the persons
who would examine his invoices. That conclusion is fortified by other documentary
evidence: for instance, when the Contradictors sought orders in the remitter for
discovery of documents revealing when the invoices were issued, Mr O’'Bryan’s
response was: “THE BILLS ARE ALL DATED”.">** That response shows that Mr

O’Bryan wanted the Contradictors to rely upon the dates stated on his bills.

The invoices that Mr O’Bryan and Mr Symons issued were in identical form. The
evidence set out above reflects badly on both of them: the only available inference

is that they both deliberately perpetrated the same deception.

Mr O’Bryan directed his secretary to falsely stamp his invoices as “PAID”

624
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All of Mr O’Bryan’s invoices attached to the Third Trimbos Report were stamped
as “PAID”,'245 when they had not been paid. Likewise, all of Mr O’Bryan’s invoices
attached to the Second Trimbos Report were stamped as “PAID”,'246 when they

had not been paid.

In the draft affidavit he prepared and sent to Mr Trimbos on 1 April 2019, Mr
O’Bryan said: 1247

1243
1244
1245
1246
1247

[NOB.500.002.0161]; [SYM.001.002.5337].
[SYM.001.001.5424], [SYM.001.001.5425].

Third Trimbos Report [CBP.001.010.5957] at .6155 onwards.
[CCW.031.001.0047] at ._0152 onwards.
[CCW.016.001.0006] [CCW.016.001.0007], para [9].
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“5. All of my fee invoices prepared during the class action were stamped
as ‘paid’ following their creation by my secretary on my instruction, in
order to make it clear that, as between me and the solicitors, Portfolio
Law (to whom they were addressed and sent), they were to be treated
as paid and as not creating any liability for payment by either Portfolio Law
or their client, Mr Bolitho.”

The explanation Mr O’Bryan was proposing to give to the Court is false: Mr O’Bryan
never provided the invoices to Portfolio Law. He sent them straight to AFP and Mr
Trimbos.’?48 The Court should find that, in sending the draft to Mr Trimbos, Mr
O’Bryan was seeking to align his evidence with Mr Trimbos, knowing that Mr
Trimbos would be called as a witness in the same trial where Mr O’Bryan was going

to give his own account.

The affidavits that Mark Elliott swore in response to the Court’s orders of 29 March
2019 were also false. Mark Elliott claimed: “I do not know why Mr O'Bryan's
invoices were stamped 'PAID’ when the invoices had not been paid. | do not know

who stamped Mr O'Bryan's invoices as ‘PAID’.”'?4

The Court should find that Mark Elliott lied in his sworn affidavit which AFP filed in
response to the Court’s orders. The documentary evidence reveals that Mr
O’Bryan and Mark Elliott discussed Mr O’Bryan stamping his invoices as “PAID”;
Mr O’Bryan specifically asked Mark Elliott: “Do you want the invoices shown as
paid or unpaid? I prefer paid & so will Trimbos”.'?° Mr O’Bryan’s practice of
falsely stamping his invoices as “PAID” extended back to the Camping Warehouse
matter.'25" On 1 March 2017, Mark Elliott asked Mr O’Bryan for an invoice to
provide to AFP’s auditor in relation to unpaid fees on that matter and said: “All the
invoices I got from you have a paid stamp on them!”.252 Mr O’Bryan replied,
copying Ms Koh and Alex Elliott: “My clerk must have made a mistake!”?>® The
jesting between Mark Elliott and Mr O’Bryan is repugnant. The Court should find
that the cavalier and brazen way in which they joked about what they had done
was purely driven by greed, and without any regard for their clients, their
obligations towards them, or their paramount duties to this Court. Mr O’Bryan’s

invoices on the Camping Warehouse matter were issued using his own private

1248
1249
1250
1251
1252
1253

Mr Zita’s April 2020 Affidavit [CCW.036.001.0001], paras [39] — [40]; [CBP.001.011.5464].
Mr Elliott's 9 May 2019 Affidavit [CBP.004.010.0033], [4] — [5].

[NOB.500.001.7495]; [NOB.500.005.2262].

[ABL.001.0312.00096].

[SYM.008.001.0017].

[SYM.008.001.0017].
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billing software, rather than through his clerk;'?% and Mr O’Bryan’s fees on that

matter were paid only after the settlement proceeds were received.1255

The Court should find that Mr O’Bryan directed his secretary to stamp his invoices
as “PAID” in order to assist him in concealing his contingency fee arrangement,
and to assist AFP in recovering a substantial funding commission by the deception

that it had taken a substantial funding risk.

Mr O’'Bryan and Mr Symons fabricated fee agreements/disclosure statements to justify

their bills

630

On 18 and 19 December 2017, in response to a request from Mr Trimbos dated
18 December 2017 requesting copies of Mr O’'Bryan’s and Mr Symons’ costs
agreement for the Relevant Period,?%® Mr Symons produced a series of documents
purporting to be “Disclosure Statements” under the Uniform Law, which purported
to be documents giving Portfolio Law notification of increases in Mr Symons’ fee

rates from time to time, as well as updated cost estimates, 2% as follows:

No Period Rate Estimate
1 1/9/2016 to trial | $275 per hour including $660,000 incl
GST GST258
2 1/1/17 to trial $330 per hour plus GST $800,000 plus
GST1259

1254

1255

1256
1257

1258
1259

[NOB.503.001.0005]; [NOB.503.001.0007]; [NOB.503.001.0009]; [NOB.503.001.0011];
[NOB.503.001.0013]; [NOB.503.001.0015]; [NOB.503.001.0017]; [NOB.503.001.0019];
[NOB.503.001.0001]; [NOB.503.001.0021]; [NOB.503.001.0003]; [NOB.503.001.0023];
[NOB.503.001.0025]; [NOB.503.001.0027]; [NOB.503.001.0029]; [NOB.503.001.0031];
[NOB.503.001.0033]; [NOB.503.001.0035]; [NOB.503.001.0037]; [NOB.503.001.0039];
[NOB.503.001.0041]; [NOB.503.001.0043]; [NOB.503.001.0045].

The orders in the Camping Warehouse matter provided for the settlement sum to be paid
within 21 days of Court approval of the settlement [CCW.007.001.0001]. Elliott Legal
received the settlement proceeds on 23 May 2016 [WES.001.001.0184]. In the Camping
Warehouse matter, Mr O’Bryan billed $1.3 million [CCW.038.001.0005]. On 26 May 2016,
AFP paid $1 million to a company that Mr O’Bryan jointly controlled with his wife, Noysy Pty
Ltd [NOB.503.003.0029]. At about the same time, on 24 May 2016, Mr Elliott’'s company
Decoland Holdings Pty Ltd paid $300,000 to Mr O’'Bryan’s wife [NOB.503.010.0001].
[SYM.001.003.2854].

See Mr Symons’ email of 18 December 2017 [SYM.001.003.2842] [SYM.001.003.2844] and
19 December 2017 [SYM.001.003.0372] [SYM.001.003.0375].

[SYM.001.003.0375] at .0378.

[SYM.001.003.2844] at .2844.
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1/7/17 to trial $375 per hour plus GST $700,000 plus
GST1260

Mr Symons did not tell Mr Trimbos he had created those documents in response

to the request from Mr Trimbos.

It should be noted that Mr Symons had issued a purported “cost disclosure

statement” in similar form on 30 June 2016 (at about the time of the application for

approval of the Partial Settlement) to justify a fee rate increase from 1 January

2016.126" Mr Symons’ purported “cost disclosure statements” were all calculated

to mislead:

(@)

They stated: “the Barrister is required to notify the law practice of any
significant change” (para 3), and yet Mr Symons created them after all the

costs had been billed.

They stated: “the Barrister is required to provide ongoing disclosure to
the law practice as soon as practicable after there is a significant change
in the previously provided information”, yet the ‘previously provided
information” was as set out in Mr Symons’ 11 February 2015 costs
agreement with Portfolio Law which provided that he would charge $250
per hour,'%62 and the “disclosure statements” were issued much later, after

the matter settled.

They purported to be addressed to Portfolio Law, but Mr Symons did not

deal with Portfolio Law in relation to his fees.1263

They purported to provide estimates of Mr Symons’ total fees for acting in
the matter at various points in time, fortifying the deception that they were
issued at different times in advance of the costs being incurred, rather than

at the end of the matter, once costs had been billed.

1260
1261
1262
1263

[SYM.001.003.2844] at .2847.

[AFP.002.001.0074].

[CBP.004.009.0070].

Mr Zita’s April 2020 affidavit [CCW.036.001.0001], para [291] [check this reference].
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On 20 December 2017, in response to the email from Mr Trimbos, Mr O’Bryan
produced a fee agreement which he backdated to 31 May 2016, signed, and sent

to Mr Trimbos, 1264 stating:

"I believe Mark Elliott signed the counterpart of this for the litigation funder,
but | have not been able to locate the signed counterpart. | will continue
searching for it".

"[M]y work on the Banksia class action continued and my accounts were
duly paid by the litigation funder."

"I increased my fees on 1 July 2017 to $1,250/hr; $12,500/day by
notification to my clients, including BSL Litigation Partners Ltd. My fees
were paid at that amended rate from that date onwards. No new agreement
was signed."

That email was untrue in every respect. The fee agreement attached to that email
was prepared by Mr O’Bryan on or about the date that he sent it to Mr Trimbos,
and not on 31 May 2016.7265 Mark Elliott had not signed the counterpart for the
agreement, because it was a document that Mr O’Bryan had created shortly before
sending it to Mr Trimbos. Mr O’Bryan had not even issued accounts, let alone been
paid. He did not notify anybody of an increased rate of $1,250 per hour in July
2017. His fees were not paid at that amended rate or any other rate because they
hadn’t been paid at all — indeed they had only been invoiced a week or so prior to

sending the email to Mr Trimbos.

The fee agreement’266 that Mr O’Bryan backdated, signed, and sent to Mr Trimbos

was a sham document that did not reflect his true arrangement in relation to fees:

(a) The fee agreement provided: “The Barrister will render an itemised monthly
fee slip for payment by the Litigation Funder following the completion of
each month during which any legal services were provided.” That never
occurred; the real arrangement was that Mr O’Bryan would not issue any

bills unless and until there was a settlement.

(b) The fee agreement also provided: “If the Litigation Funder accepts this offer
it will be liable to pay to the Barrister the fees and charges set out in the

Disclosure Statement once the relevant services have been rendered by

1264
1265

1266

[SYM.001.003.0203] [SYM.001.003.0204].

This was confirmed in a letter from Portfolio Law dated 19 March 2019 in response to a
request from Corrs [CBP.001.007.5081] [CBP.001.007.5083]. That letter was drafted by Mr
O’Bryan and Mr Symons [SYM.002.004.3331] [SYM.002.004.3332].

[SYM.001.003.0204].
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the Barrister.” The real arrangement was that Mr O’Bryan was engaged on
a “no win no fee” agreement under which AFP was not liable to pay Mr

O’Bryan’s fees unless and until there was a successful cost recovery.

(c) The fee agreement also purported to provide a cost estimate for the
Relevant Period of $2 million, which was generally consistent with the fees
actually charged in Mr O’Bryan’s invoices for the Relevant Period
($2.5 million), therefore conveying the impression that Mr O’Bryan
provided notification of a change in his estimated legal costs as required by

his costs agreement.

Emails exchanged between Mark Elliott and Mr Symons about the
contingency fee arrangement

636 Emails exchanged between Mr Symons and Mark Elliott in February and March
2018, which were discovered by Mr Symons a short time prior to the start of the
trial, provide further evidence of his contingency fee arrangement in the Banksia
matter.'?6” |t should be noted that this evidence was provided nearly two years
after the remitter began, and after AFP and Mr Symons had forcefully contended
throughout the remitter that was no proper basis for the Contradictors’ allegations.
This exemplifies the conduct of AFP and the Lawyer Parties throughout the
remitter, which has caused substantial costs associated with the remitter, and
delay in distributing the settlement funds, which must have caused stress to all of

those debenture holders, many of whom are elderly.

637 Those emails show that, on 26 February 2018, Mark Elliott wrote to Mr Symons,
stating:1268
“I would like to talk to you about a retainer arrangement with AFP.
You will get paid for Banksia this week-spend it wisely.

Are you interested in working for AFP for say, $800k pa payable quarterly
for the next 2 years?

I would seek your undivided attention to all matters as directed-24/7/365.
If you work for anyone else you must rebate me $2:$1 for all fees rendered.

I would ask for you reasonable assistance in seeking cost recovery
when we win a case!

1267 [SYM.008.001.0013].
1268 [SYM.008.001.0013].
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It would certainly make the paperwork easier and give you certainty of
income and regular cashflow.”

On 1 March 2018, Mr Symons responded: 1269

“I would like to accept, subject to the following...

(d) 1 still have a considerable amount of time to recover in re: work in 2017
on the ongoing proceedings (MGC, SRX, MYR). I'd like to discuss how that
will work with you.

(e) I also note that the suggested $800k (which | assume is not inclusive of
GST) is equivalent to me working 5 days a week for 40 weeks in the year
at a rate which Trimbos has regarded as justifiable based on my
experience eftc. to date. While | have not always historically billed as much
time as | have worked — in part because not all the work has been directly
related to a particular matter, I'm likely to work closer to 6 days a week and
for say 48 weeks a year. I'm very comfortable with the retainer being set at
$800k, but I'd like to discuss what will happen in the event of a
successful cost recovery which actually reflects my time worked.”

On 3 March 2018, Mark Elliott replied: 1270

“(d). Not included. SRX-suggest that you defer till later for bonus points.
Myer and MGC-ok to charge. For 2018 , any MGC fees to be netted off
against $800K until AFP assumes funding role-need to discuss!

(e) Plus GST. TBA % share iffiwhen we recover more than 40 hrs per
week. | trust that you will agree that it worked well for you on the
Banksia matter?”

The Court should find that:

(@)

In paragraph (d) of the 3 March 2018 email, Mark Elliott was suggesting to
Mr Symons that he should defer issuing his bills on the Sirtex matter so that
he could claim “bonus points” — that is, he could increase his claim for fees

once there was a settlement.

In paragraph (e) of the 3 March 2018 email, Mark Elliott agreed with Mr
Symons that they would share the spoils if and when they were able to
successfully inflate Mr Symons’ claims for costs at the time of settlement on
any of the class action matters they were working on together. Mark Elliott
invited Mr Symons to agree that this approach had worked well for Mr

Symons on the Banksia matter.

1269
1270

[SYM.008.001.0013].
[SYM.008.001.0013].
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(c) Mark Elliott and Mr Symons both understood that Mr Symons had not done
the work to earn the fees that he charged in the Banksia matter; rather, Mr
Symons’ claim for fees on the Banksia matter reflected his contingency fee

arrangement with Mark Elliott.

Mr Symons’ fee claim for January 2018

641

642

Pursuant to the retainer, Mr Symons informed Mark Elliott in April 2018 that he had
spent 10 days on the Banksia matter in January 2018, and adjusted his retainer
fee accordingly.’?”* However, the bill that Mr Symons submitted in respect of
January 2018 claimed fees for approximately 18 days of work.'?72 These matters
were expressly alleged against Mr Symons in the RLOI."273 He offered the Court
no explanation for them, and by the conceding the case against him, the Court

should find that there is no answer to the allegations made against him.'274

The Court should find that Mr Symons’ fee claim for January 2018 provides further
evidence of his dishonest fee arrangements pursuant to which he sought to claim

fees for sums that bore no relationship to the work he undertook.

Mr O’Bryan’s draft affidavit prepared in response to the 31 March 2019
Orders

643

The draft affidavit that Mr O’Bryan prepared?’® and sent to Mr Trimbos on 1 April
2019276 (shortly following the Court’s orders of 29 March 2019) contained the
following purported explanation for Mr O’Bryan’s email of 20 December 2017 and

his backdated fee agreement:

“(e) Why did senior counsel for Mr Bolitho inform the expert withess Mr
Trimbos that fees had been duly paid, when they had not been paid?

7. My email to Mr Trimbos dated 20 December 2017 was sent in response
to a question that Mr Trimbos had asked me during the course of a
discussion about my fee arrangements, namely whether | or any other
member of the class action legal team was acting on a contingent or other
conditional fee basis. The email confirmed the due payment of my invoices,
following the entry into of the most recent (May 2016) fee agreement, as
had occurred. In the course of this discussion, Mr Trimbos informed me that
it was irrelevant to his costs report whether counsels’ fees (or any other
legal costs or disbursements) had been paid; the relevant question for him

1271
1272
1273
1274
1275
1276

[ABL.001.0370.01028] [SYM.009.001.0003] [AFP.014.001.0074].

see the Fourth Trimbos Report, Annexure K - [EXP.020.005.0001] at .0075.
RLOI dated 21 July 2020: [PLE.010.002.0001], para [47.9] particular (K).
[MSC.010.083.0001] and transcript of hearing on 13 August 2020.
[CCW.016.001.0007].

[CCW.016.001.0006].
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was whether they had been properly and reasonably incurred and the client
or the funder was unconditionally liable for them. | told Mr Trimbos that |
considered my fees had been properly and reasonably incurred, that the
funder (as opposed to the solicitors or client) was unconditionally liable for
their payment and that | was confident, based on my previous experience,
that all amounts then outstanding would be paid.

(f) Why were fee agreements created in December 2017 after Mr Trimbos
asked for them, and why were they provided to Mr Trimbos?

8. | was informed that Mr Trimbos required for the purpose of his costs
report a written record of the costs arrangements that had been entered into
between counsel, Portfolio Law and the litigation funder. In the course of
my discussion with Mr Trimbos, | told him that, following the introduction of
the Legal Profession Uniform Law and the abolition of the previous
requirement for written costs disclosures and agreements as between
barristers and solicitors or litigation funders, no written fee agreements had
been created as between me, Portfolio Law and/or the funder. My fee
agreement was prepared to satisfy Mr Trimbos’ request for a written record
of what had been agreed between me, Portfolio Law and the litigation funder
in May 2016.”

This explanation was false, and was an egregious attempt by Mr O’Bryan to narrate
and/or tailor the evidence to be given by Mr Trimbos, so that it would align with Mr
O’Bryan’s then own account. That senior counsel, when ordered by the Court to
file an affidavit explaining his conduct, albeit when not yet a party, should seek to
influence the evidence of another witness defies belief, and should be the subject
of the strongest rebuke and comment by this Court. Mr O’Bryan’s 20 December
2017 email to Mr Trimbos attaching his fee agreement and stating that his fees had
been paid cannot be reconciled with any alleged oral conversation occurring at that
time in which Mr O’Bryan might have told Mr Trimbos that he had no fee
agreement, or in which Mr Trimbos could have told Mr O’Bryan that it was irrelevant
whether or not fees had been paid. Moreover, Mr O’Bryan ultimately did not seek
to give evidence of any such alleged conversation, and Mr Trimbos confirmed in
his evidence that he believed the fee agreement sent to him by Mr O’Bryan was

authentic, and he relied on it.1277

The false explanation that Mr O’Bryan floated with Mr Trimbos in his draft affidavit
fortifies the conclusion that one reason why Mr O’Bryan deceived Mr Trimbos was
to conceal the fact that he was acting on the basis of a “contingent or other

conditional fee basis”.

1277

Fifth Trimbos Report [EXP.020.008.0001], para [8.b].
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Mr O’Bryan’s draft affidavit also asserted:

“My fee invoices in respect the post-1 July 2016 period were prepared, in
accordance with the arrangements which had been made between me, the
instructing solicitors and the funder, by reference to my detailed monthly
work summaries and so as to specify a total sum due each month, by
reference to the monthly intervals of the work summaries which were
prepared throughout the course of the proceeding. Because the work
summaries were prepared at monthly intervals and the funder’s
liability accrued monthly, | considered it appropriate to prepare
invoices corresponding with each monthly summary.”

In fact, the draft fee slips that Ms Koh prepared on 14 — 15 November 2017 were
drastically different to Mr O’Bryan’s final bills for nearly every month of the Relevant
Period. Accordingly, the explanation that Mr O’Bryan proposed to give to the Court

in response to the 29 March 2019 Orders was false.

The fact that Mr O’Bryan was unable to conceive of a satisfactory and honest
explanation for the questions that he was ordered to answer on 29 March 2019

confirms that there is no satisfactory and honest explanation.

The Court should find that Mr O’Bryan (and Mr Symons) prepared their invoices to
make them appear as if they had been issued monthly in order to conceal their
contingency fee arrangements, and to assist AFP to recover an excessive funding

commission by deceptively overstating its funding risk.
Portfolio Law

Portfolio Law Costs Agreement

650

On 5 February 2015, Mr Zita/Portfolio Law created a Costs Agreement with Mr
Bolitho (Portfolio Law Costs Agreement), which Portfolio Law sent to Mr Crow
(on behalf of Mr Bolitho) on 8 April 2015."28 The Portfolio Law Costs Agreement
stated that:

(a) “Our fees and disbursements may be in the range of $80,000 to $200,000".

(b) “Our fees will be calculated as follows. Those members of the firm that work
on your matter will record the time they spend and charge account to

[specified] hourly rates.”

1278

[CBP.004.004.8309] [CBP.004.004.8310].
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(c) “The firm’s fees are determined by applying these hourly rates to the units

of time recorded by each staff member on your matter.”

(d) “In the course of your matter it may be necessary to incur disbursements”,
including “barrister’s fees”. “These are payable as and when they fall due
for payment. We will not incur any substantial expense without first

obtaining your position.”

(e) “Each month we will render interim accounts and ask that you pay them
promptly.”
() “Briefing counsel or other experts. It may be necessary for us to engage,

on your behalf, the services of another lawyer or expert to provide specialist
aavice or services, including advocacy services. We will consult you as to
the terms of that lawyer’s engagement, but you may be asked to enter into
a costs agreement directly with the other lawyer. We estimate the amount
payable as likely to be in the range of $20,000 to $40,000.”

Portfolio Law did not attempt to provide oversight of counsel’s

651

C4.3

retainers or fees

Mr Zita conceded that, contrary to the Portfolio Law Costs Agreement, he never
discussed counsel fees or the terms of counsel’s retainer with Mr Bolitho, and did
not obtain his permission before counsel fees were incurred, and never consulted

with Mr Bolitho about the terms on which counsel were retained.'279

Portfolio Law’s fees charged on the basis of speculative gquesswork,

652

rather than a proper assessment of work actually undertaken

Mr Zita conceded that, contrary to the Portfolio Law Costs Agreement with Mr
Bolitho, Portfolio Law did not render regular accounts.'?® Portfolio Law issued two
interim accounts in March and July 2015, but then issued no further accounts until
after settlements were reached, namely: an invoice dated 1 July 2016 issued at
the time of the Partial Settlement for 18 months of work, and an invoice dated
8 December 2017 issued at the time of the Trust Co Settlement, again for 18

months of work.

1279

1280

Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 745:7-14;
Mr Zita’s April 2020 affidavit [CCW.036.001.0001], para [38].
Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 744:23-28.
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Portfolio Law also did not keep contemporaneous records of their time'28' (contrary
to the Portfolio Law Costs Agreement). For this reason, when Portfolio Law issued
a bill at the time of the Partial Settlement, the bill was prepared on the basis of the

LPRO (Practitioner Remuneration Order) scale.282

However, at the time of the Trust Co Settlement, Portfolio Law adopted a different

approach.

On 21 November 2017, Mark Elliott and his sons produced the “Banksia Expenses
Spreadsheet” which provided for Portfolio Law to charge $377,000 plus GST
($414,700 including GST).1283

In cross-examination, Mr Zita initially resisted the idea that Mark Elliott determined
what sum Mr Zita should charge in respect of his fees,'?®* but that is plainly what
occurred: the documentary evidence reveals that Mark Elliott was in full control of
deciding how much the Lawyer Parties should charge, 28 and as at 21 November
2020, Mr Zita had not started work on his bills.1286

Mr Zita ultimately agreed under cross-examination that Mark Elliott told him to
charge $377,000 and “/ just accepted it”.'?87 He said that the figure that he and
Mark Elliott agreed upon was ‘just based on what | thought was fair and reasonable
for the work | had done”.’?88 Whilst Mr Zita may well have subjectively held that
view that he was entitled to some remuneration for being a post-box and aiding
Mark Elliott’s ruse for working around the Bolitho No 4 Decision, it was objectively
unreasonable in circumstances where Mr Zita/Portfolio Law had no
contemporaneous records of their time spent on the matter,'28° and had to create
bills long after the event in late November 2017/early December by arbitrarily
allocating time to emails sent or received by Portfolio Law, notwithstanding that
they were drafted and attended to by AFP and the Lawyer Parties, leaving Portfolio
Law to function essentially as a post box.

1281
1282
1283
1284
1285

1286
1287
1288
1289

Mr Zita’s April 2020 affidavit [CCW.036.001.0001], para [115] onwards.
[TRI1.001.005.1096].

[AFP.007.001.0001] [AFP.007.001.0002].

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 863:10-864:23.
[NOB.500.011.8020]; [NOB.500.001.7553]; [SYM.001.001.7228]; [AFP.007.001.0001]
[AFP.007.001.0002].

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 860:15-18.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 865:6-13.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 862:29-31.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 863:1-9.
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The Court should not countenance such activity on the part of a solicitor, in
circumstances where the evidence reveals that Mr Zita/Portfolio Law paid no
regard to the interests of their client when billing in this way, or at all, and simply
acted as directed by the Lawyer Parties, and hence became deserving of the

soubriquet “post box”.

Portfolio Law’s billing spreadsheet
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Thereafter, on about 23 November 2017, Mr Zita and Mr Mizzi set about to
produce invoices to reach that agreed figure.’??0 Significantly, they purported to
charge on the basis set out in the Portfolio Law Costs Agreement, which provided
for work to be charged at specified hourly rates and for Portfolio Law to keep

records of the time spent for that purpose.

Portfolio Law had not kept contemporaneous records of time spent. Mr Zita and
Mr Mizzi sought to reconstruct the time they guessed they had spent on the matter
in a spreadsheet (Portfolio Law Spreadsheet) into which they entered an

assortment of activities, 2! predominated by:
(a) reading emails;1292
(b) reading discovery and other documents;'?°3 and

(c) attendances upon counsel, for which Mr Zita/Portfolio Law relied not on their
own records, but rather on Mr Symons’ draft fee slips which were

themselves totally unreliable as set out in Section F.12%4

Mr Zita/Portfolio Law produced several drafts of the Portfolio Law Spreadsheet,
dated 6 December 2017,'2% 29 December 2017'2°¢ and 2 January 2018.12%7

The “Total” worksheet in the Portfolio Law Spreadsheet summarises the fees
charged for each category of activity. Further detail for each category is set out in

separate worksheets.

1290

1291
1292
1293
1294
1295
1296
1297

Mr Zita’s April 2020 Affidavit [CCW.036.001.0001], [117];

Transcript of hearing on 14 August 2020 [TRA.500.008.0001] 865:19-29, 867:9-11.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 868:13-16.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 868:27-875:6.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 875:7-886:15.
Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 731:1-11.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 867:12-13.
[CBP.001.013.0965].

[TRI1.001.006.1964].
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The Portfolio Law Spreadsheet calculated fees for “Generic Received Emails”.

The time charged for “Received Emails” was revised in each version of the

spreadsheet, as follows:

Version Mr Zita hours | Mr Zita fees | Mr Mizzi hours | Mr Mizzi fees
6/12/1712%8 | 185.1 $101,805 185.1 $61,083
29/12/1712%° | 177 $97,350.00 | 149.5 $49,335
2/1/181300 187.3 $103,015 63.8 $21,054

Mr Zita agreed that:

(@)

the fees charged for “Received Emails” related to emails sent to the Bolitho
Class Action Email Account and the General Class Action Email

Account; 1301

those email accounts were set up so the emails would automatically go to
Mark Elliott, Mr O’Bryan, Mr Symons and Alex Elliott;302

that arrangement was implemented so that Mark Elliott, Mr O’'Bryan and Mr
Symons could immediately consider the correspondence and work out how

to respond to it;1303

that arrangement reduced any real need for Mr Zita/Portfolio Law to reflect

on the emails and write a response;'304

Mark Elliott, Mr O’Bryan and Mr Symons drafted all the responsive

correspondence;'3% and

1298
1299
1300
1301
1302
1303
1304
1305

[CBP.001.002.8213].

[CBP.001.013.0965].

[TRI1.001.006.1964].

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 868:27-30.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 868:31-869:2.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 869:3-7.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 869:14-16.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 869:17-19.
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() he never drafted a response of any substance of his own accord to any
emails on the matter,'3% and thus was dependent on Mark Elliott, Mr

O’Bryan and Mr Symons to direct the course of the litigation.

The Court should find that Mr Zita allowed the appearance to be established and
maintained that Portfolio Law was the active solicitor on the record, when in fact all
the evidence points to the contrary. The Court should reject Mr Zita’s oral evidence
that he was “simply flat-chat running the class action claim”,'3%7 which he was

unable to plausibly explain when pressed, as follows: 1308

“‘What were you flat-chat doing? You weren't supervising the barristers. You
weren't making any notes of the work that you were doing allegedly in
reviewing transcripts. You weren't writing any of the letters that you were
sending out. What were you flat-chat doing - your words - in the context of
this case?---Running a legal practice.

No, no, no, no, no, no, no, you said you were flat-chat running the class
action?---Yes, and running a legal practice.

What were you doing?---Working.

What were you doing? You didn't write a letter. O'Bryan and Elliott and
Symons wrote every letter you sent. You didn't make a memorandum about
anything you read. Did you proof a witness?---No.

Did you write a memorandum of advice about anything?---No.

What were you flat-chat doing then?---Monitoring the cases and running
them.

What were you doing monitoring? You didn't even ask to look at counsel's
fees?---Yes, | understand that.

What were you doing monitoring? You're lying, | suggest to you, Mr Zita?--
-I'm not lying.

Mr Zita, what were you doing monitoring in this case?---1 was working on
the matters.

What? Tell me. Tell his Honour what were you doing?---1 was perusing
emails, dealing with emails, looking at documentation, perusing
documentation.

But you've got not one single work product to support the assertion that
you've just made, have you?---No.”

1306
1307
1308

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 869:11-13.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 905:24-27.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 905:28-906:23
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On any view, group members should not be asked to pay the costs of Mr
Zita/Portfolio Law passively reading emails in circumstances where Mr Zita frankly
conceded that he did not apply any independent judgment in the matter but left it
all to others.3%° Having regard to the role that he undertook, there was no need
for him (let alone Mr Mizzi) to read the emails. The Court should reject Mr Zita’'s
evidence that ‘it required two people to do the task” of “perusing the emails and
going through them”.'319 Mr Zita did not offer a credible explanation as to why this
was necessary in circumstances where Mr Zita/Portfolio Law acquiesced in having
no active role in dealing with correspondence, and positively deferred to being
directed by Elliott Legal, Mr O’Bryan and Mr Symons, in a way that saw Mr
Zita/Portfolio Law abdicate any responsibility as solicitor for Mr Bolitho and the

class action without informing them of that course and seeking their consent. 3"

In that regard, it should be noted that, insofar as Mr O’'Bryan and Mr Symons
directed Mr Zita/Portfolio Law, they did so as the delegate and agent of AFP and
Elliott Legal,’'2 in breach of their fiduciary duties which required their loyalty to
their clients. The Court should find that this egregious breach of fiduciary duties
by lawyers and officers of this Court should be the subject of the strongest
condemnation, lest it be thought that lawyers can ignore their fiduciary duties with

impunity and act in this way.

The manner in which Mr Zita/Portfolio Law quantified their fees for reading emails

was also unsound. The process was as follows:

(a) Mr Zita and Mr Mizzi copied all emails from the inbox for the Bolitho Group

Proceeding and pasted them into the spreadsheet.’313

(b) Mr Zita and Mr Mizzi “assessed how long it would have taken”to read each
email and entered that time estimate into the spreadsheet to derive a

fee_1314

1309
1310
1311
1312

1313
1314

Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 729:14-19.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 872:14-22; see also 869:11-13.
Transcript of hearing on 14 August 2020 TRA.500.008.0001], 872:23-873:4.

AFP admits that Mr O’Bryan and Mr Symons acted as its agents: [PLE.020.001.0001], para
[51.a], [61.b], [51.n]; Transcript of hearing on 4 August 2020 [TRA.500.006.0001_2], 540:8-
11.

Mr O’Bryan and Mr Symons have conceded the case against them, including the allegation
that they acted as agents for AFP: RLOI [PLE.010.002.0001] para [51].

Mr Zita’s April 2020 Affidavit [CCW.036.001.0001], [120].

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 870:15-21.
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(c) The first iteration of the Portfolio Law Spreadsheet provided that Mr Zita and

Mr Mizzi had each spent an identical amount of time reading each email.'315

(d) After the first iteration of the Portfolio Law Spreadsheet was produced, Mr
Zita and Mr Mizzi ‘kept reviewing” the time they had allocated for the
activities in the spreadsheet “because we couldn’t charge that amount of
money because we couldn’t claim it”.'3'® That is, the Portfolio Law
Spreadsheet needed to match the invoice for $377,795 that Portfolio Law

had already issued on 8 December 2017.1317

(e) It did not appear to be Mr Zita’s position that either the first version or the
subsequent versions of the Portfolio Law Spreadsheet accurately quantified
the time Mr Zita/Portfolio Law had spent reading emails.’™'® Mr Zita
conceded that there were no contemporaneous records to substantiate his

time estimates.1319

Ultimately Mr Zita conceded that his time estimates were speculative
reconstructions and they should not be relied upon, 320 and that group members

should not be asked to pay fees on the basis of his “guesstimates”. 32"

The unreasonableness of the fees charged in the Portfolio Law Spreadsheet was
highlighted in cross-examination by reference to a particular example, being an
email from Clayton Utz dated 28 September 2017 attaching Trust Co’s witness
statements.’322 Mr Zita charged 4 hours for reading those documents.’323 He
made that assessment 2 months after allegedly undertaking the work.’3?4 He
agreed that after such a lapse of time his recollection was faulty.'3?®> He agreed

that nobody asked him to look at the witness statements.'326 The idea of Mr Zita

1315
1316
1317

1318

1319
1320
1321
1322

1323
1324

1325
1326

[CBP.001.002.8213], “Bolitho Received Generic” worksheet, columns D and G.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 874:21-30.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 875:1-6; 880:7-11; 883:22-
885:29.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 873:5-25 (as to the 6
December 2017 version) and 874:23-875:5 (as to the 29 December 2017 version); see also
T879:1-16.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 880:12-17.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 885:25-29.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 886:16-20.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 875:9-876:14 and
[CBP.001.009.35971.

[TRI.001.006.1964] at .1989.

Mr Zita’s April 2020 Affidavit [CCW.036.001.0001], [117]; [TRA.500.008.0001] T865:19-29,
867:9-11.

[TRA.500.008.0001] T877:17-30.

[TRA.500.008.0001] T876:10-11.
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studiously reviewing Trust Co’s evidence'3?7 is incongruous with the balance of his
evidence, particularly his evidence that he was not expected to (and did not) have
any strategic input into the case.'32® Moreover, Mr Zita said that he did not highlight
or annotate the documents or make any notes to distil or analyse their content.32°

The work, if undertaken, was valueless.

This Court should not countenance solicitors charging on the basis of

reconstructed guess-work.

Reading discovery and other documents

672

673

The Portfolio Law Spreadsheet calculated Mr Zita’s fees for “Perusals”, “ASIC

Transcript” and “Discovery”, as follows.

Perusals ASIC Transcript Discovery
Version Mr Zita Mr Zita Mr Zita Mr Zita Mr Zita Mr Zita
hours fees hours fees hours fees
6/12/171330 | 68.5 $37,675 | 25 $13,750 | 40 $22,000
29/12/171331 | 59 $32,450 |13 $7,150 40 $22,000
2/1/181332 56.5 $31,075 | 23.4 $12,870 | 40.5 $22,275

Mr Zita said that he looked at the ASIC transcripts on his computer screen, and
made no notes following his review of them.1333 Again, the work was valueless;
and again, the notion of Mr Zita studying the ASIC transcripts of his own accord is

hard to reconcile with the rest of the evidence, particularly his own evidence that:

(a) he left it to Mark Elliott and counsel to run the litigation, and only did what

they told him to do;'33* and

1327
1328
1329
1330
1331
1332
1333
1334

[TRA.500.008.0001] T876:12-878:15.
Mr Zita’s April 2020 Affidavit [CCW.036.001.0001], [91].
[TRA.500.008.0001] T876:20-877:12.

[CBP.001.002.8213].

[CBP.001.013.0965].

[TRI.001.006.1964].

[TRA.500.008.0001] T881:7-883:21.

Mr Zita’s April 2020 Affidavit [CCW.036.001.0001], paras [91] — [95].
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(b) he did not carefully read documents and correspondence he was asked to
file and send,’3% and on his own concession, was often careless in his

inattention to the accuracy of such material.

Mr Zita conceded that, in revising the time charged for reviewing the ASIC
transcripts, he was seeking to tailor the spreadsheet to the sum that he had agreed
with Mark Elliott that Portfolio Law would charge.'33¢ AFP did not seek to cross-

examine Mr Zita to rebut that concession.

Charges for discovery — Receivers’ Court Book

675

Mr Zita conceded that his charges for discovery review were a “wild stab” made
without the benefit of contemporaneous records and in circumstances where he

made no notes of the discovery that he claimed to have reviewed. 33"

Charges for attendances on counsel

676

677

Mr Zita/Portfolio Law used Mr Symons’ fee slips to add in various conferrals with

counsel.’338 This was a flawed approach in circumstances where:
(a) Mr Symons’ own fee slips were fabricated (see Section F below); and

(b) Mr O’Bryan and Mr Symons said they were “conferring” whenever they sent
or received an email. Thus, the “conferrals”recorded in Portfolio Law’s bills
were no more than emails that might have been copied to Mr Zita. Such
emails were also the subject of a separate fee as “correspondence

received”.

Mr Zita/Portfolio Law conceded that, insofar as Mr Symons’ records of those
attendances were inaccurate, those inaccuracies flowed through to the

spreadsheets which Mr Zita prepared. 33°

1335

1336
1337
1338

1339

Mr Zita’s April 2020 Affidavit [CCW.036.001.0001], paras [168], [190], [204], [217], [243],
[281]; Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 889:21-22, 893:24-25;
transcript of hearing on 17 August 2020 [TRA.500.009.0001], 953:4-9, 953:28-954:16, 975:6-
27.

[TRA.500.008.0001] T883:22-885:29.

[TRA.500.008.0001] T885:30- T886:15.

Mr Zita’'s April 2020 Affidavit [CCW.036.001.0001], para [118]; [CBP.004.009.0034] and
[CBP.004.009.0001]; Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 731:1-13.
Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 731:1-13.
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The Court should find that Portfolio Law was engaged on a “no win no fee” basis

with respect to their fees, for the reasons that follow.

First, apart from two small bills that Mr Zita/Portfolio Law issued in March and June
2015, the fact is that Mr Zita/Portfolio Law did not issue any bills until settlements
were reached.’340 Following the Partial Settlement, on 1 July 2016, Portfolio Law
issued a bill for $177,993, covering an 18 month period.'34! Portfolio Law issued
no further bills until after the Trust Co Settlement was reached. On 8 December

2017, Portfolio Law issued a bill for $377,795, again covering an 18 month period.

Mr Zita said that this was a reflection of his hopelessness with his billing practices,
rather than an arrangement with Mark Elliott.'342 The fact is that Mark Elliott’s
business model involved an arrangement with the Lawyer Parties not to issue bills
until there was a settlement. The Court should not accept Mr Zita’s evidence that

he followed that business model by accident rather than by design. 343

Second, the bill that Mr Zita/Portfolio Law issued at the time of the Trust Co
Settlement was a large bill relative to Portfolio Law’s overall fee revenue at that
time.344 Mr Zita said that his firm’s fee revenue, excluding the Banksia matter,
was about $1.5 million or $1.6 million in FY2018.1345 |t is unclear why Mr
Zita/Portfolio Law would be prepared to let such a large liability accumulate,
particularly in circumstances where a litigation funder was involved, whose function
it was to pay legal costs. Mr Zita said that he was “simply flat-chat running the
class action claim and doing other things” and he “didn’t have time” to do his
bills.’346  That contention is impossible to reconcile with the evidence of what Mr
Zita/Portfolio Law actually did on the matter. He did not proof any witnesses. 34’
He did not prepare any memoranda of advice.'®® He did not supervise the

barristers.’34® He did not make notes on the work he allegedly undertook in

1340
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1342
1343

1344
1345
1346
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1348
1349

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 900:21-902:2, 903:27-904:1.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 900:21 — 901:20.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001] 902:11-18, 904:4-6, 904:19-28.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001] 905:2-23;

Transcript of hearing on 17 August 2020 [TRA.500.009.0001] 948:25-31, 949:8-11.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001] 896:31-897:3.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001] 896:19-21.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001] 905:24-27.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001] 906:8-9.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001] 905:10.

Mr Zita’s April 2020 Affidavit [CCW.036.001.0001], paras [42], [94], [95], [119].
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reviewing documents. He did not write the letters he sent. When challenged about
these matters, Mr Zita could not give a satisfactory answer.'3% It boiled down to
an assertion that Mr Zita was so frenetically busy perusing documents'35' that he
was unable to send a bill for all that reading; even though, on his own concession,
he often did not read documents carefully.'3%2 At no stage did AFP seek to cross-
examine Mr Zita to support AFP’s claim for Portfolio Law’s fees, despite having
notice of the Contradictors’ allegations in the RLOI, opening statement, and the

documents tendered.

Third, in one of the versions of the spreadsheet that Mr Zita/Portfolio Law produced
in developing Portfolio Law’s bills in December 2017, namely the version dated 29
December 2017, Mr Zita inserted a formula to calculate a 25 per cent uplift fee.'353
Such an uplift is consistent with a “no win no fee” agreement. Mr Zita did not offer
a convincing explanation for the proposed uplift fee in cross-examination.'3%4 He
said that “the situation was put to me that some class actions get an uplift fee, and
| just thought what it was going to look like”.’3%> He evasively claimed he could not
recall who suggested the uplift fee to him, but ultimately conceded that it was “most
likely” Mark Elliott, who was the only person that Mr Zita knew who operated in the

field of class actions.13%6

Fourth, Mr Zita conceded that he did not press AFP to pay Portfolio Law’s
December 2017 bill at any time after issuing it.'3%” Mr Zita was asked why he would
not press a litigation funder to pay his outstanding bill for a lengthy period of time.
He said: “/ just made a call that, you know, from my point of view this is a good
client, likely to be a long-term client, and | didn’t press payment for that reason,
that’s all”.13% But it makes no sense for a solicitor to voluntarily assume the burden
of providing credit or a form of litigation funding to a litigation funder, particularly

a litigation funder seeking as lucrative a fee as AFP was seeking. It is difficult to
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[TRA.500.008.0001] T905:28-906:23.

[TRA.500.008.0001] T906:19-21.

Mr Zita’s April 2020 Affidavit [CCW.036.001.0001], paras [168], [190], [204], [217], [243],
[281]; Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 889:21-22, 893:24-25;
transcript of hearing on 17 August 2020 [TRA.500.009.0001], 953:4-9, 953:28-954:16, 975:6-
27.

[CBP.001.013.0965].

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 894:4-895:23.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 894:19-22.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 894:26-895:23.

Mr Zita’'s June 2020 Affidavit [CCW.034.006.0001], para [26];

Transcript of hearing on 17 August 2020 [TRA.500.009.0001], 940:6-30.

Transcript of hearing on 17 August 2020 [TRA.500.009.0001], 940:15-22.
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reconcile Mr Zita’s evidence that “/ was going to be paid by the funder regardless

of the settlement proceeds” with his decision not to press for payment before

receipt of the settlement proceeds. 1359

Fifth, AFP did not pay Portfolio Law’s 8 December 2017 bill in the ordinary course.

To the contrary, AFP paid Portfolio Law in response to issues that arose in the

Court of Appeal and in the remitter. The evidence concerning payment of Portfolio

Law’s 8 December 2017 bill is as follows:

(@)

On 10 June 2018, following the first day of hearing in the Court of Appeal,
Mr O’Bryan sent an email to Mark Elliott which stated: “Having regard to
what Whelan said on Friday about our bills & legal costs, | think it is vitally
important that AFP pays MS & PL in respect of the accounts that Trimbos
has opined on, so that | can confirm to the court when asked (which | now
think highly probable) that they have been paid. If | am asked on 19/6, | will
need to be able to answer yes very quickly, since MS & TZ will be in court.

Let me know if this causes any problem.”

On 11 June 2018, Mark Elliott forwarded that email to Alex Elliott and
directed him to “draw cheques to MS and PL” using the “old BSL cheque
book”, to “date cheques 1 August 20187, to “put in envelopes marked ‘do

not open until you talk to ME.

19 June. 360

and to “give to each of TZ and MS before

Cheques were drawn to Mr Symons and Portfolio Law. Both cheques are
dated 1 July 2018. The cheque to Portfolio Law was for $377,795. The
cheque to Mr Symons was for $608,031.

Mr Symons admitted in his affidavit that he received his cheque in “about”
July 2018 (the Court should find it was in fact given to him before 19 June
2018 as per the direction from Mr O’Bryan and Mark Elliott). 36

1359
1360
1361

Transcript of hearing on 17 August 2020 [TRA.500.009.0001], 948:8-20.
[ABL.001.0601.00003].
[SYM.007.001.0005_ext] at .0007
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Despite these matters, Mr Zita claimed he did not receive the cheque in mid
2018, but rather, received it on 21 January 2019362 - being the date on

which both Portfolio Law and Mr Symons presented their cheques. 1363

Alex Elliott gave evidence that he could not recall delivering the cheques to
Portfolio Law and Mr Symons.'34 But in the circumstances where Mr
Symons conceded that he received his cheque in “about” July 2018,1365 and
where the contemporaneous documentary evidence shows that Mr O’Bryan
was adamant that the cheques be delivered prior to the second day of
hearing in the Court of Appeal,'3%6 Alex Elliott's evidence is of no weight and
should be disregarded. Alex Elliott’s evidence that he prepared the cheques
and signed them with his father’s signature while his father was overseas36”
corroborates the fact that Mark Elliott was determined to comply with Mr
O’Bryan’s pressing demand that the cheques be drawn and delivered prior
to the second day of the hearing in the Court of Appeal, so that if asked by
Whelan JA, Mr O’Bryan could respond that the solicitor and junior counsel

had been paid.'368

Mr Zita confirmed he had no independent recollection of receiving the
cheque on or around 21 January 2019,36° and the Court should find that,
at best, he was mistaken as to when the cheque was received.’3’0 The
most likely scenario is that Mr Symons and Portfolio Law received their
cheques from Alex Elliott at about the same time, on about 18 or 19 June
2018, prior to the parties appearing in the Court of Appeal for the second
day of hearing (as per the direction from Mr O’Bryan and Mark Elliott), and

were both told to present their cheques on the same day. 3"

Irrespective of when Portfolio Law received the cheque, the fact is that

Portfolio Law did not present the cheque for payment until 21 January 2019

1362
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1364

1365
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1367
1368
1369
1370
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Mr Zita’s June 2020 Affidavit [CCW.034.006.0001], para [23];

Transcript of hearing on 17 August 2020 [TRA.500.009.0001], 935:31-936:3.
[AFP.007.001.0003].

Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1730:3-8, 1733:27-30,
1734:6-11.

[SYM.007.001.0005_ext] at .0007, paras [13] —[15].

[ABL.001.0601.00003].

Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1728:3-1729:26.
[ABL.001.0601.00003]; [AEL.100.013.0001].

Transcript of hearing on 17 August 2020 [TRA.500.009.0001] T945:3-22.
Transcript of hearing on 17 August 2020 [TRA.500.009.0001] T939:19-29; .
[ABL.001.0601.00003].
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— more than 1 year after the bill was issued, and in respect of fees going all
the way back to August 2016.'32 The Court should find that the catalyst
for that payment was an issue raised by the Contradictors in December
2018 in the first iteration of the List of Issues, namely: “Has AFP paid the
Legal Costs in respect of which it claims reimbursement, and if so,

when?”1373 |t was not a payment made by AFP in the ordinary course.

Whilst no allegation of dishonest overcharging is made against Mr
Zita/Portfolio Law in respect of Portfolio Law’s December 2017 bill, the
evidence as to how that bill was arrived at shows that Mr Zita dramatically
overestimated the value of his own work. Whilst Mr Zita might have
subjectively thought that he was entitled to some measure of compensation
for his post-box duties as the “nominal” solicitor on the record, it is
objectively unlikely that Mark Elliott would have been prepared to pay nearly
$400,000 for the services that Mr Zita provided from his (or AFP’s) own
funds, and without the benefit of the settlement approval. This explains why
Mark Elliott directed Alex Elliott to deliver the cheque in an envelope stating

“Do not open until you talk to MEE”."3"4

All of those matters suggest that the arrangement between AFP and
Portfolio Law was that AFP would only pay Portfolio Law once funds were

received from the settlement.

Sixth, Mr Zita/Portfolio Law relies on the fact that, unlike Mr O’'Bryan and Mr

Symons, Mr Zita did not supply any correspondence for AFP’s auditor about acting

on a “no win no fee” basis.’¥”> However, it would appear that the request for Mr

O’Bryan and Mr Symons to provide their “no win no fee” letters arose in relation to

the misleading way they issued their invoices in matters involving AFP, leading the

auditors to specifically ask for “no win no fee” agreements with Mr O’Bryan and Mr

Symons in support of excluding those alleged liabilities from the accounts.'376 The

auditors did not specifically request a “no win no fee” agreement with Portfolio

Law.’3"7 The documentary evidence shows that Mark Elliott was frustrated by the
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Transcript of hearing on 17 August 2020 [TRA.500.009.0001] 942:16-18.
[SYM.001.003.1799] (see issue 5(b)(v)).

[ABL.001.0601.00003].

Transcript of hearing on 13 August 2020 [TRA.500.007.0001] 747:3-12.
[SYM.008.001.0022]; [MAZ.004.001.0720].

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1620:30-1621:7.
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auditor's enquiries and wanted the auditors to do the “bare minimum”.1378 |n
reaction to the auditor’s requests for information, Mark Elliott complained to Mr De
Bono: “I cannot answer all of this! | want a new auditor please... | just need a
better auditor who makes my life easy and doesn’t act like a cop”.'37° In that
context, the fact that Mark Elliott did not supply a “no win no fee” agreement with
Portfolio Law reflects no more than the fact that the auditor did not specifically ask

for it, and is of no evidentiary value to Mr Zita/Portfolio Law.

Seventh, AFP admits that it intended to pay Portfolio Law only when the fees were

recovered from the settlement proceeds. 1380
Contraventions of the CPA by AFP, Mr O’'Bryan and Mr Symons

AFP entered into contingency fee arrangements with Mr O’Bryan and Mr Symons,
which they all joined in concealing by fabricating documentation that did not reflect
their true arrangements with each other, knowing and intending that the
documentation would be relied upon by Mr Trimbos and thereafter (directly or
indirectly) the Court. They did so with the intention of improperly benefiting
themselves and each other at the expense of Mr Bolitho and group members, who

were their clients.

This conduct contravened the overarching obligation to act honestly, the
overarching obligation not to mislead or deceive, the overarching obligation to

ensure that costs were reasonable and proportionate, and the Paramount Duty.
Contraventions of the CPA by Mr Zita/Portfolio Law

Failure to ensure their own costs were reasonable and proportionate

689

Mr Zita/Portfolio Law appeared to claim that they could not be accused of
contravening the obligation to ensure that their own legal costs were reasonable
and proportionate in circumstances where no allegation of overcharging was

advanced against them. 381
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[MAZ.004.001.0720];

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1621:16-1622:1623:6.
[MAZ.004.001.0720].

AFP’s admissions [PLE.020.001.0001], para [109].

[TRA.500.007.0001] T747:19-748:3.
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That misconceives the position. Dishonest overcharging is a very serious
allegation. The fact that no such allegation was made against Mr Zita/Portfolio Law
does not amount to a concession that Mr Zita/Portfolio Law’s fees were reasonable

and properly incurred.

To the contrary, the Contradictors’ case is that the sum of $377,795 charged by

Portfolio Law was excessive. The evidence reveals that:

(a) Mark Elliott decided how much Portfolio Law should charge, and Mr Zita

“just accepted jt”.1382
(b) Mr Zita/Portfolio Law then produced bills to justify that sum.1383

(c) The “reconstruction” that Mr Zita/Portfolio Law undertook to produce those
bills was demonstrably unreliable and showed his complicity in agreeing to
prepare bills in the amount nominated by Mark Elliott/AFP and shown in the
Banksia Expenses Spreadsheet that Alex, Max and Mark Elliott

developed.'384

(d) Mr Zita charged substantial fees for reading the witness statements and
expert reports. Under cross-examination, he insisted he had read those
materials “on the system”, but conceded that he did not annotate or highlight
any of the materials, and that he did not many any notes, that reading the
documents was of no real utility, and that, two months later, he would have

no real recollection of what he had read.'385

Failure to ensure that counsel’s fees were properly incurred,

692

reasonable and proportionate

Mr Zita conceded that he owed an obligation to monitor the terms of counsel's

engagement and counsel’s fees.’386 However, Mr Zita claimed that:
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[TRA.500.008.0001] T865:6-13.

Mr Zita’s April 2020 Affidavit [CCW.036.001.0001], para [117];

Transcript of hearing on 14 August 2020 [TRA.500.008.0001] 865:19-29, 868:13-16, 867:9-
11; 874:19-875:6.

[AFP.007.001.0001] [AFP.007.001.0002].

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 876:6-878:15.

Mr Zita’s April 2020 Affidavit [CCW.036.001.0001], paras [38], [42], [281], [288] — [289]; see
also [PLE.020.001.0001] & [PAR.080.001.0001], para [72.d] and [PLE.070.001.0001_2];
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 852:18-854:25.
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(a) there was nothing to put him on notice that the fees charged by Mr O’Bryan

and Mr Symons were excessive;'387 and

(b) even if had queried counsel’s fees, he could not have discovered the

fraudulent conduct of Mark Elliott, Mr O’Bryan and Mr Symons. 38

Those submissions should not be accepted. Mr Zita was the solicitor on the record.
He had a strict, positive obligation to ensure that the legal costs were properly
incurred, reasonable and proportionate. He did nothing to discharge that
obligation. He did nothing to inform himself of the fee arrangements in place with
counsel, or the fees charged by counsel. He did nothing to advise Mr Bolitho or
other group members about those matters. It is not open to Mr Zita to say that
there was nothing to put him on notice that counsel's fees were excessive when
he did not even ask to see their fee slips; and Mr Zita ultimately conceded as much
in cross-examination.'38 Nor did Mr Zita seek to monitor counsel’s fees during his
time as solicitor on the record to ensure that they were fair and reasonable. The
total abrogation of his duties to his clients in that respect should not be
countenanced by the Court. The Court should find that Mr Zita turned a willing
blind eye to counsel's fee arrangements, and that this is further proof of his

willingness to cede control of the litigation to AFP and the Lawyer Parties.

Misleading conduct

694

695

In opening, Mr Zita/Portfolio Law mischaracterised the Contradictors’ case
against them in Section C of the RLOI as a case based on breach of the Portfolio

Law Costs Agreement. 139

It may be accepted that, of itself, breach of a costs agreement is unlikely to give
rise to a contravention of the overarching obligations. But the Contradictors’ case

is not one of mere breach of a fee agreement. Rather, the focus of Section C is:

(a) the entry into and/or implementation of irregular and unfair arrangements in

relation to fees which exposed group members to the risk of abuse; and

1387
1388
1389
1390

Mr Zita’s April 2020 Affidavit [CCW.036.001.0001], [183] — [184].

Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 748:27-750:4.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 854:26-858:17.
Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 742:29-743:13.
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(b) the proffering of documentation that misleadingly obscured those

arrangements.
Mr Zita conceded that:

(a) the Portfolio Law Costs Agreement provided that Portfolio Law would be
responsible for monitoring the terms of counsel's engagement and

counsel’s fees; 1391

(b) from the outset of the matter, Mr Zita never involved himself in the terms of

counsel’s engagement or counsel’s fees; 392

(c) the Portfolio Law Costs Agreement allowed Portfolio Law to charge at hourly

rates only on the basis of contemporaneous records of time spent; 393

(d) since Mr Zita/Portfolio Law did not keep such records, they could not charge

their fees on that basis;'3%

(e) Mr Zita never told Mr Bolitho or other group members that he was proposing

to depart from the Portfolio Law Costs Agreement;13%
(f) Mr Zita did not send a copy of the Third Trimbos Report to Mr Bolitho; 3%

(9) Mr Zita did not send Portfolio Law’s 8 December 2017 invoice to Mr

Bolitho; 1397 and

(h) Mr Zita did not draw to the attention of Mr Trimbos, Mr Bolitho, other group
members or the Court the fact that he charged significant fees for reading
emails that went to a common email account accessed by Mark Elliott, Mr

O’Bryan and Mr Symons. 1398

In those circumstances, it was misleading or deceptive for Mr Zita/Portfolio Law to
proffer to Mr Bolitho, Mr Trimbos, and the Court documentation that did not reflect

1391

1392

1393
1394
1395
1396
1397
1398

Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 745:7-14.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 852:18-854:25.

Mr Zita’s April 2020 Affidavit [CCW.036.001.0001], paras [42], [131] - [132], [152], [154],
[184], [289]; Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 745:7-14.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 855:30-856:2.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 887:7-9.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 887:10-11.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 887:12-16.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 887:17-18.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 887:19-20.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 887:25-888:1.
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Portfolio Law’s real arrangement in respect of fees or the role Portfolio Law
performed in the litigation, and to sit by in silence and say nothing in the various
courts where approval of the settlement and contests arising therefrom arose for
consideration. That failure to inform Mr Bolitho, Mr Trimbos, and the Court of the
real position with respect to Portfolio Law’s fee and billing arrangements and its
failure to provide any oversight in respect of counsel's fees should not be
countenanced, and should be the subject of strong condemnation. Mr Zita is an
officer of the Court, and whilst he did not make oral submissions himself before
Justice Croft, he was nevertheless in Court and aware of the misleading oral and
written submissions and documentary material which was filed by his firm in
support of his own fees and the fees charged by counsel. Mr Zita did nothing to

correct these matters.

The Court should find that Mr Zita/Portfolio Law contravened the overarching
obligation not to engage in conduct which is misleading or deceptive or likely to
mislead or deceive, in that the cost disclosure documents and invoices that they
issued did not accurately reflect their fee arrangements, the work actually

performed, and the fees they were properly entitled to charge.

Breach of the Paramount Duty

699

700

Mr Zita/Portfolio Law concede that they were careless in their failure to enquire into
counsel's fees; but say that their carelessness fell short of a breach of the

overarching obligation to further the administration of justice.'3%°

That is a jarring submission in the events that occurred. The Portfolio Law Costs
Agreement provided that Portfolio Law would consult Mr Bolitho as to the terms of
counsel’s engagement, and obtain Mr Bolitho’s consent to counsel fees incurred.
Mr Zita/Portfolio Law conceded that they were responsible for managing counsel’s
fees. Portfolio Law did none of these things, and yet proffered to the Court a claim
for fees totalling millions of dollars without having the slightest idea what work had
been undertaken, and in circumstances where the fee claim was supported by
fabricated invoices addressed to Mr Zita/Portfolio Law and made to appear as if

they had been issued monthly, but which Mr Zita/Portfolio Law had never received.

1399

Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 750:11-17.
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All of these matters would have been evident to Mr Zita/Portfolio Law if Mr Zita had
so much as glanced at the invoices exhibited to the Third Trimbos Report which
was filed by his firm. Yet Mr Zita sat by and did nothing to draw to the Court’s
attention to the serious discrepancies and inaccuracies in the report, and the

irregularities with respect to fees.

In relation to the fees charged by Portfolio Law, Mr Zita and Mark Elliott agreed
what Mr Zita should charge, and Mr Zita then backed it up with reconstructed bills
which he created at the end of the matter after a settlement had been reached in
order to justify the figure he had agreed with Mark Elliott. The debenture holders
were entitled to expect better of the solicitors engaged on their behalf to conduct
their litigation. Moreover, the Court is entitled to expect its own officers will well
and truly demean themselves in the practice of the law on their clients behalf, and

in the interests of justice generally.

The Court should find that Mr Zita/Portfolio Law failed in both respects. In
particular, the Court should find that Mr Zita/Portfolio Law failed to act
professionally, fairly, and with integrity in connection with the arrangements to
recover fees from the group members whose claims they represented. That is
sufficient to constitute a breach of the Paramount Duty, and ought to be sufficient
to disentitle any recovery of fees from the settlement proceeds in respect of the
work of Mr Zita/Portfolio Law.
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AFP’S VICARIOUS LIABILITY

AFP admits that:

(a) The Lawyer Parties advanced the interests of AFP and their own interests

in connection with the matters the subject of the RLOI.1400

(b) AFP expressly or impliedly consented to the Lawyer Parties acting to
advance its interests in respect of the application for commission and

costs. 1401

(c) Mr O’Bryan and Mr Symons acted for AFP in recovering the costs and

commission it claimed from the Trust Co Settlement.402
(d) Mr O’Bryan and Mr Symons acted as agents for AFP.1403
Accordingly it is vicariously liable for their conduct.

Mr O’Bryan and Mr Symons offer no defence to the allegations in the RLOI dated
21 July 2020, including Section D and Section M, and do not contest findings

being made against them on the basis of those allegations. 404

The impropriety of the agency relationship between AFP and the Lawyer Parties is

addressed in Section M below.

1400
1401
1402
1403

1404

AFP’s admissions [PLE.020.001.0001], para [51.a].

AFP’s admissions [PLE.020.001.0001], para [51.b].

[PLE.020.001.0001] and [PAR.080.001.0001], para [51.n].

Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 489:12-16;

Transcript of hearing on 4 August 2020 [TRA.500.006.0001], 540:8-14;

Transcript of hearing on 1 December 2020 [TRA.500.016.0001], 1589:9-17.
[MSC.050.005.0001] Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 485:12-
486:24; [MSC.010.083.0001] and transcript of hearing on 13 August 2020 [TRA.500.007.0001],
660:27-662:8.
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SETTLEMENT NEGOTIATION CONTRAVENTIONS

Overview of contravention

The Court should find that, by their conduct in connection with negotiating the terms

of the Trust Co Settlement:

(@)

(b)

AFP contravened the overarching obligation not to engage in conduct which

is misleading or deceptive or likely to mislead or deceive; and

AFP, Mr O’Bryan, Mr Symons, Mr Zita/Portfolio Law and Alex Elliott

contravened the Paramount Duty,

(together Settlement Negotiation Contraventions).1405

Concessions and admissions

Mr O’Bryan and Mr Symons offer no defence to the allegations in the RLOI dated

21 July 2020, and do not contest findings being made against them on the basis of

those allegations. 1406

AFP admits that:

(@)

Between 9 and 10 November 2017, Mr Bolitho, AFP, the SPRs and Trust
Co negotiated and agreed an “in principle” agreement to settle the Bolitho
Proceeding and the SPR Proceeding against Trust Co (Trust Co

Settlement).407

In the course of those negotiations, Mr O’Bryan and Mark Elliott required
the SPRs to agree to a “division of the spoils” of the Trust Co Settlement,
whereby they “sought to have”*%® the SPRs agree to support payments to
AFP of $12.8 million plus GST in respect of commission and $4.75 million

plus GST in respect of legal costs. 1409

1405
1406

1407
1408

1409

RLOI [PLE.010.002.0001] and [PLE.010.005.0001], para [58].

[MSC.050.005.0001] Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 485:12-
486:24; [MSC.010.083.0001] and transcript of hearing on 13 August 2020 [TRA.500.007.0001],
660:27-662:8.

[PLE.020.001.0001], para [54].

[PLE.020.001.0001], para [55] and [SYM.001.001.6313] [SYM.001.001.6715]. AFP does not
admit that Mr O’Bryan and Mark Elliott “procured” the SPRs’ agreement to support those
payments.

See also Mr Lindholm’s 29 March 2019 Affidavit [SPR.006.001.0005], [12] — [20].
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AFP did not disclose to the SPRs the following matters (Undisclosed
Matters):

(i)

(ii)

(iii)

substantially all the legal costs that AFP sought to recover from the
settlement in respect of the Relevant Period had not been paid by
AFP, Portfolio Law, or Mr Bolitho; 1410

as at 10 November 2017, substantially all of the legal costs that AFP
sought to recover in respect of the Relevant Period had not been
invoiced, fee slips had not been issued, and proper documentation
and records had not been kept by Mr O'Bryan, Mr Symons, or

Portfolio Law to substantiate those charges; 4"

Mr O'Bryan and Mr Symons claimed that their fees for the Relevant
Period were approximately $2.5 million and $700,000 respectively,
even though they had not provided any relevant cost estimates to Mr
Bolitho, Portfolio Law, or AFP in respect of the Relevant Period in
the manner prescribed by the Uniform Law and/or the LPA and/or in

accordance with any valid costs agreement; 412

the invoices that Mr Symons issued on 24 November 2017 charged
his fees at escalating rates that had not been disclosed to Mr Bolitho,

Portfolio Law, or AFP prior to that time;'413

the invoices that Mr O'Bryan issued in December 2017 charged his
fees at escalating rates that had not been disclosed to Mr Bolitho,
Portfolio Law, or AFP at any time prior to about mid to late November
2017.1414

Between 10 November 2017 and about 1 December 2017, the parties

and/or their legal representatives negotiated the terms of a settlement deed

to record the Trust Co Settlement. Mr O’Bryan, Mr Symons and AFP

drafted, settled, directed and/or recommended those terms to Mr

Bolitho.''5 The terms included the following:

1410
1411
1412
1413
1414
1415

AFP admits that this was not disclosed to the SPRs: [PLE.020.001.0001], para [60.a].
AFP admits that this was not disclosed to the SPRs: [PLE.020.001.0001], para [60.b].
AFP admits that this was not disclosed to the SPRs: [PLE.020.001.0001], para [60.c].
AFP admits that this was not disclosed to the SPRs: [PLE.020.001.0001], para [60.d].
AFP admits that this was not disclosed to the SPRs: [PLE.020.001.0001], para [60.€e].
[PLE.020.001.0001], para [56].
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Cl Substance of term Other points
2.1.3 | The Deed was made subject to the Mr O’Bryan and Mr Symons
making of “Approval Orders”, contended in the Court of
defined as “the making of the orders | Appeal that the court could not
sought in the “Bolitho Approval approve the Settlement Sum but
Application” and the “BSL Approval | decline to approve the payments
Application”. to AFP. They submitted that the
Deed recognised “the
commercial and... legal reality
that the funder's application will
be part and parcel of the Bolitho
approval application and is
therefore bound up with the
approval of the settlement”.1416
2.1.4 | The Deed was made subject to the
expiry of any appeal period from the
making of the Approval Orders (if
the Approval Orders were made
without an appeal being
commenced) and/or the final
determination of such an appeal the
result of which was that the Approval
Orders were made or confirmed.
2.2 If the Approval Orders were not
made, the Deed ceased to have any
effect and was to be treated for all
purposes as if it had never been
made.
24 If the Approval Orders were not
made by reason of AFP ’s
commission, the parties were
required in good faith to seek to
negotiate an alternative commission,
but if the parties were unable to
agree, AFP could, in its sole
discretion, give notice that the
conditions in clause 2.1 had not
been met.
3.9 AFP agreed to engage a “suitably AFP and Mr Bolitho’s legal

qualified external costs consultant”
to prepare a report concerning
whether the legal costs and
disbursements incurred by AFPL
had been reasonably incurred and
were of a reasonable amount. The
parties agreed that the expert report

representatives ultimately
required the settlement terms to
provide that the expert costs
consultant report be filed on a
confidential basis.

Transcript of hearing in the Court of Appeal [CBP.001.011.1948] T73-79.
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Cl

Substance of term

Other points

would be filed on a confidential
basis.

3.10

At the settlement approval
application, Banksia, the SPRs and
Trust Co agreed to instruct their
legal representatives to support
AFP’s application for payment of
$12.8 million plus GST by way of a
funder’'s commission.

Mr Bolitho’s legal
representatives and AFPL
rejected a clause proposed by
the SPRs which:

(1) expressed AFP’s
commission as “20% of the
Settlement Sum” (instead of the
quantified figure of $12.8 million
plus GST);

(2) provided for the SPRs and
Trust Co to instruct their legal
representatives to “take all
reasonable steps (consistent
with their representatives’
professional obligations)” to
support AFP’s application for
payment;

(3) provided for the Deed to
continue to operate if the court
determined that AFP was
entitled to an amount less than
20 per cent of the Settlement
Sum.

3.1

At the settlement approval
application and subject to the
external cost consultant report filed
pursuant to clause 3.9 confirming
that the costs and disbursements
claimed by AFP were incurred by
AFP, had been reasonably incurred
and were of a reasonable amount,
Banksia, the SPRs and Trust Co
agreed to instruct their legal
representatives to support AFP’s
application for payment of $4.75
million plus GST in costs and
disbursements.

Mr Bolitho’s legal
representatives and AFP
rejected a clause proposed by
the SPRs which provided for the
SPRs and Trust Co to instruct
their legal representatives to
support AFP’s application for
payment of “the reasonable
legal costs and disbursements”
incurred by AFP in the conduct
of the Bolitho Proceeding.

(e)

The Settlement Deed was executed on or about 4 December 2017.1417

1417

[PLE.020.001.0001], para [57].
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() Mr Zita/Portfolio Law had limited if any involvement in the settlement

negotiations. 418

(9) Mr O'Bryan, Mr Symons, Mr Zita/Portfolio Law and Mark Elliott/AFP did

(i) advise Mr Bolitho and/or other group members that the terms were

unreasonable;
(i) inform AFP that they considered that the terms were unreasonable;

(iii)  take steps to trigger (or advise Mr Bolitho or any other group member
to take steps to trigger) clause 13.3 or 13.5 of the Funding

Agreement;

(iv)  inform Mr Bolitho and Mr Crow and/or other group members of all
conflicts between (1) their own interests or the interests of AFP and

(2) their duties to Mr Bolitho and/or other group members.
711 Mr Zita/Portfolio Law adopted those AFP admissions.1420

712 Prior to opening his case, Alex Elliott adopted the AFP admissions as to the
allegations made against AFP and the Lawyer Parties, but denied any allegations

directed at him.1421
E3. Evidence establishing the contraventions

E3.1 Unwarranted demands for costs and commission

713  The Court should find that there was no proper basis for AFP and the Lawyer
Parties to claim payments of $12.8 million plus GST in respect of commission and
$4.75 million plus GST in respect of legal costs'#?? or procure the SPRs’

agreement to those sums,'423 for the following reasons.

1418 [PLE.020.001.0001], para [62].

1413 [PLE.020.001.0001], para [63].

1420 [PLE.070.001.0001_2].

1421 [PAR.080.001.00001], paras [54] — [65].

1422 [SYM.001.001.6313] [SYM.001.001.6715]; Mr Lindholm’s 29 March 2019 Affidavit
[SPR.006.001.0005], [12] - [20].

1423 This allegation is not admitted by AFP, Alex Elliott, or Mr Zita: [PLE.020.001.0001], para [55];
[PAR.080.001.0001], para [55]; [PLE.070.001.0001_2], para [1].
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First, AFP and the Lawyer Parties acted contrary to Mr Bolitho’s instructions in

respect of the demands they made for costs and commission. In particular:

(a) Following the mediation on 9 November 2017, Mr Crow informed Mark
Elliott that Mr Bolitho’s instructions were to settle on the basis that the
settlement represented a return of not less than 10 cents in the dollar.'424

A settlement of 10 cents in the dollar translated to about $65 million.1425

(b) Mark Elliott informed Mr Crow on 10 November 2017 that the “headline
figure is approx. $85M and the debenture holders will get at least 10 cents

each”.14%6 That was manifestly false.

(c) Instead Mark Elliott, Mr O’'Bryan and Mr Symons drafted a settlement that
gave Mr Bolitho and the debenture holders substantially less than that,
because it provided for substantial deductions on account of funding
commission and legal costs and it sought to make the whole settlement

conditional upon those deductions.

(d) On Mr Crow’s own evidence, Mark Elliott informed him only on 16
November 2017, after concluding negotiations with the SPRs in respect of
the Adverse Settlement Terms, that “the class action would receive its share
of the Trustco settlement, pay associated costs and expenses and then
distribute to debenture holders 6 to 7 cents in the dollar and the liquidator
would then keep his part of the money until settled with Insurance House

and then distribute another 3 to 4 cents in the dollar”.

(e) Mr Zita likewise conceded that he was not aware of any discussion with Mr
Bolitho at or around the time of the mediation in which Mr Bolitho was
informed that AFP would be seeking $4.75 million plus GST in respect of
costs or $12.8 million plus GST in respect of commission,'4?” or that the
whole settlement was to be conditional upon AFP receiving those sums.'428

1424

1425
1426
1427
1428

[CBP.001.010.5957] at .6134;

Mr Crow’s 12 May 2020 Affidavit [CCW.036.001.0098_2], para [20].
Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 520:25-26.
[BOL.001.001.0004].

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 834:18-23.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 834:23-25.
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() It was not open to AFP and the Lawyer Parties to present those claims to
the other parties to the settlement on a “take it or leave it” basis,'#2% procure
that they be recorded in the settlement deed, and then present the
settlement deed to Mr Bolitho for signature as an “in principle” agreement —
especially when his express instructions were for a settlement of not less

than 10 cents in the dollar.

Second, AFP procured the SPRs’ agreement to those sums by deceiving them as
to material facts.'*3 The Court should accept Mr Lindholm’s unchallenged

evidence that:

(a) At a meeting at 2pm on 10 November 2017, Mark Elliott told Mr Lindholm
and Mr Newman that AFP would only settle if the settlement deed entitled
AFP to receive $12.8 million plus GST for its commission and $4.75 million

plus GST for costs.

(b) At that meeting, Mark Elliott made it clear that AFP’s commission was a

“take it or leave it” figure.1431

(c) Mark Elliott did not disclose to Mr Lindholm, and Mr Lindholm was not
aware, of any of the irregularities and deficiencies in the fee arrangements
and substantiation of the work performed by the Lawyer Parties in the

Relevant Period as set out in the RLOI.1432

On the basis of this evidence, and in the circumstances where AFP chose to call
no evidence to rebut it, the Court should find that, in procuring the SPRs’
agreement to the Adverse Settlement Terms, AFP intentionally withheld the

Undisclosed Matters from Mr Lindholm.

It is noteworthy that, at the conclusion of the first day in the Court of Appeal in the
Botsman Appeal, Mark Elliott sought to persuade Mr Lindholm to remove Mr
Redwood as the SPRs’ counsel on the premise that he and they had breached the
terms of the Settlement Deed requiring the SPRs to support AFP’s claim for
commission and costs.'33 In the end, AFP’s bullying conduct amounted to nothing,

1429
1430
1431

1432
1433

[SYM.001.001.4885] [SYM.001.001.4887].

Mr Lindholm’s June 2020 Affidavit [SPR.006.001.0003], [10] — [13], [21].

Mr Lindholm’s 29 March 2019 Affidavit [SPR.006.001.0005], paras [15], [20]; Mr Lindholm’s
2 June 2020 Affidavit [SPR.006.001.0003], para [12].

Mr Lindholm’s 2 June 2020 Affidavit [SPR.006.001.0003], para [12].

[SYM.002.002.7509] [SYM.001.002.1429].
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because Mr Lindholm’s evidence in this Court went unchallenged. The fact that
those threats were made in an endeavour to cower the SPRs and their counsel
into submission is a contravention of the CPA for which AFP should be sanctioned.
Mr O’Bryan, Mr Symons and Alex Elliott were complicit in that conduct. These

matters are addressed in Section L below.

Third, the Lawyer Parties made a combined effort to charge $3.5 million in
circumstances where it is plain from the documentary evidence that they hardly
worked on the Bolitho Proceeding in the Relevant Period following the Partial
Settlement. This is addressed in more detail in Section F below. Notably, Alex
Elliott’s direct recollection of events was that the Lawyer Parties had begun their

trial preparation work only in the second half of 2017.1434

Fourth, the exorbitant claim for costs was designed to justify the commission. The
figures that Mark Elliott demanded in respect of costs and commission added up
to $19.2 million — approximately 30 per cent of the total settlement sum paid in
respect of the two proceedings. Mark Elliott and Mr O’Bryan felt they were entitled
to that sum by virtue of the Funding Agreement,'43% notwithstanding that (1) not all
group members signed the Funding Agreement, (2) the figure of 30 per cent
specified in clause 12 of the Funding Agreement’436 was expressed as a maximum
figure referable to AFP’s “financing” of the Case, and (3) AFP had provided virtually
no “financing” for the Case. Notably, Alex Elliott admits that the Lawyer Parties’
fees comprised the significant proportion of the legal costs and disbursements that
AFP sought to recover from the Trust Co Settlement, and upon which its claim

for a commission was predicated.43”

Fifth, AFP and the Lawyer Parties sought to recover a commission on the whole
of the settlement sum, including the part of the settlement sum that was properly
treated as referable to the SPR Proceeding. They advanced a claim for a common
fund order arguing that this prevented free riding by group members who did not
sign the Funding Agreement, when in fact it was they who were free riding off the
work undertaken by the SPRs, which was paid for by all debenture holders.

1434
1435
1436
1437

Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1738:19-23.
[SYM.002.001.0566].

[AFP.006.001.0014].

[PAR.080.001.0001], para [74(2)].
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E3.2 The Adverse Settlement Terms

Evidence relating to settlement negotiations

721

722

The relevant documentary evidence is set out in Attachment 1 to the Revised List
of Issues. In addition, Mr Lindholm, 438 Mr Crow, '43° Mr Zita, 440 and Alex Elliott'441
gave some evidence about the settlement negotiations and documentation of the

settlement deed.
The Court should find as follows on the basis of that evidence:

(a) On 9 November 2017, the parties to the Trust Co Proceeding and the SPR
Proceeding attended a mediation before Associate Justice Efthim. Mr Zita
paid little attention to the mediation or the terms that were negotiated and
documented to record the settlement.'42 In contrast, Alex Elliott followed
the course of the mediation'#43 and was involved with the subsequent
documentation of the settlement deed.’#** Mark Elliott trusted and relied
upon his own son, and not upon Mr Zita, to assist with documenting the
deed.

(b) On 9 November 2017 at 6.55pm, Mr Symons (on behalf of Mr Bolitho and
the SPRs) sent an email to Clayton Utz offering to settle the claims in the
proceeding for $64 million on terms that included Trust Co supporting the
application for settlement approval, “including the plaintiff’s claims for legal

fees and the litigation funder’s fee as agreed between the plaintiffs”.144°

(c) On 9 November 2017 at 8.17pm, Clayton Utz counter-offered on terms that
included “An undertaking from Norman O'Bryan and Mark Elliott and their
associated entities that they will not fund, assist, procure, encourage or
otherwise be involved in any proceedings against Perpetual Limited in

connection with Perpetual Limited not indemnifying Trust Co”.1446

1438

1439

1440
1441

1442
1443
1444
1445
1446

Mr Lindholm’s 29 March 2019 Affidavit [SPR.006.001.0005], paras [10] — [20]; Mr Lindholm’s
2 June 2020 Affidavit [SPR.006.001.0003], paras [15] — [23].

Mr Crow’s May 2020 Affidavit [CCW.036.001.0098], paras [15] — [30]; transcript of hearing on
3 August 2020 [TRA.500.005.0001], 516:26-522:28.

Mr Zita’s April 2020 Affidavit [CCW.036.001.0001], paras [43.g], and [208] — [228].

Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1707:18-1710:12, 1752:7-21;
transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2073:12-2084:31.

Mr Zita’s April 2020 Affidavit [CCW.036.001.0001], para [228].

See, eg, transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1752:7-21.

See, eg, transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1708:1-16.
[SYM.002.001.3019].

[SYM.002.001.3019].
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On 9 November 2017 at 10.10pm, Mr O’'Bryan emailed Mr Symons and
Mark Elliott stating: “Provided Mark can do a satisfactory and enforceable
deal with Lindholm on the division of these spoils (which will be

confirmed between them tomorrow), we can do this deal. 44"

On 10 November 2017, Mr Crow spoke with Mark Elliott twice by telephone.
In the first call, Mark Elliott said that negotiations were continuing and there
was a possibility of a settlement which would represent 10 cents in the
dollar for each debenture holder. One cent represented approximately
$6.6 million,’*® and 10 cents translated to a settlement of about $65
million.'#4% Mr Crow said he thought Mr Bolitho would give instructions to
settle on that basis.’#° In the second call, Mark Elliott said that a settlement
looked likely and Mark Elliott would seek instructions from Mr Bolitho before

agreeing to the settlement. 45

On 10 November 2017 at 5.20pm, Mark Elliott emailed Mr Crow stating:
“We are agreed, its just come through. The headline figure is approx.$85
M and the debenture holders will get at least 10 cents each(possibly
by Xmas). Can you please let LB know about the terms (and about his
fee!)”. He forwarded an earlier email chain setting out the terms agreed
with Trust Co, including “Trust Co will support the application for
approval, including the plaintiffs’ claims for legal fees and the litigation
funder’s fee as agreed between the plaintiffs”.'#52 Mark Elliott's email was
manifestly false. The “headline figure” was not $85 million. Mark Elliott
did not inform Mr Crow or Mr Bolitho that the 10 cents in the dollar
settlement sum was to be subject to deduction in respect of costs and
commission,'#%% and neither Mr Crow nor Mr Bolitho were consulted
about whether the whole settlement should be conditional upon

approval of AFP’s funding commission.

On 13 November 2017, Mr Crow spoke to Mr Bolitho. He said he had

received a telephone call from Mr O’Bryan over the weekend to tell him that

1447
1448
1449
1450
1451
1452
1453

[SYM.001.001.6715].

Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 520:11-13.
Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 520:25-26.
Mr Crow’s 12 May 2020 Affidavit: [CCW.036.001.0098_2], para [17].

Mr Crow’s 12 May 2020 Affidavit: [CCW.036.001.0098_2], para [18].
[BOL.001.001.0004].

Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 522:16-20.
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they had reached an agreement for settlement and that Mr Crow would be
in touch with him to explain the agreement to him in detail. Mr Bolitho also
said that Mr O'Bryan had explained the terms of the proposed settlement to
him, and “he confirmed to me that he was happy to settle on the basis
that the settlement sum represented not less than 10 cents in the

dollar for all debenture holders”.'45*

On 12 November 2017, the SPR circulated a draft settlement deed which
provided for the liquidators and Trust Co to instruct their legal
representatives “to take all reasonable steps (consistent with their
representatives’ professional obligations) to support BSLLP’s
application for payment of 20% of the Settlement Sum; provided, however,
that Bolitho and [AFP] acknowledge and agree that the terms of this
Deed will continue to operate if the Court determines that [AFP] is
entitled to payment of an amount less than 20% of the Settlement

Sum. 71455

On 12 November 2017, Mark Elliott, Mr O’'Bryan and Mr Symons rejected

those terms.'#%6 They required the deed:

(1) to provide for the liquidators and Trust Co to support AFP’s
application for $12.8 million plus GST by way of funding commission

and $4.75 million plus GST in legal costs;

(i) to contain no qualification as to the professional obligations owed by

the legal representatives acting for the liquidators and Trust Co;

(i)  to provide for the settlement deal to fail if the Court rejected AFP’s

funding commission.

When Mr Redwood pushed back on the terms sought by AFP and the
Lawyer Parties,#%” Mark Elliott, Mr O’Bryan and Mr Symons decided upon

1454
1455
1456

1457

Mr Crow’s 12 May 2020 Affidavit: [CCW.036.001.0098_2], para [20].
[SYM.001.001.2064] [SYM.001.001.2065].

[SYM.001.001.0894]; [SYM.001.003.1463] [SYM.001.003.1467]; [SYM.001.003.1182]
[SYM.001.001.1420] [SYM.001.001.1722] [SYM.001.003.1182] [SYM.001.001.1420]
[SYM.001.003.1182] [SYM.001.001.1420] [SYM.001.001.0929] [SYM.001.001.0933]
[SYM.001.001.0894]; [SYM.001.003.0920] [SYM.001.003.0925] [SYM.001.003.0942]
[SYM.001.001.0635]; [SYM.001.001.0492] [SYM.001.001.0494].

[SYM.001.002.2318] [SYM.001.002.2322].
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a strategy whereby they would ignore him, and deal directly with Mr

Lindholm and Maddocks.'4%8

When Maddocks pushed back on the terms sought by AFP and the Lawyer
Parties,'*%® Mark Elliott threatened to terminate the settlement

discussions. 1460

Mark Elliott and the Lawyer Parties deliberately devised a term in which the
obligation on the liquidators and Trust Co to support the claims for costs
and commission would be triggered by the filing of a report from a “suitably
qualified costs consultant”, which they protected under a contractual veil of

confidentiality.461

All this time, neither AFP nor the Lawyer Parties consulted Mr Bolitho or Mr
Crow about the settlement negotiations that they were conducting with the
SPRs. For instance, Mr Crow said he knew that there was a provision in
the settlement deed which said that the claim for costs had to be supported
by an independent cost consultant, but he did not know (because nobody
told him) that the SPRs had insisted upon that clause. 462

By 16 November 2017, the SPRs agreed to the terms sought by AFP and

the Lawyer Parties. 1463

Only then did Mark Elliott revert to Mr Bolitho for instructions. On
16 November 2017, Mr Crow called Mark Elliott, “who then told me that the
SPRs still wanted to proceed against Insurance House, who had been
Banksia's insurance brokers, and explained how the settlement would work
if that claim did not settle. He told me that in those circumstances the class
action would receive its share of the Trustee settlement, pay associated
costs and expenses and then distribute to debenture holders 6 to 7 cents in

the dollar and the liquidator would then keep his part of the money until

1458
1459

1460
1461

1462
1463

[NOB.500.001.7618]; [SYM.001.002.2263] [SYM.001.002.2267]; [SYM.001.002.2146].
[SPR.003.013.0038] [SPR.003.013.0044] [SPR.003.013.0091]; [SPR.003.013.0097];
[AFP.001.001.2143].

[SPR.003.013.0085]; [SPR.003.013.0097]; [AFP.001.001.2143].

[SYM.001.001.9152]; [SYM.001.001.8995] [SYM.001.001.8996] [SYM.001.001.9013];
[SYM.001.001.1970]; [SYM.001.001.1496] [SYM.001.001.2054].

Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 529:8-15.

[SYM.001.001.8212] [SYM.001.001.8215].
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settled with Insurance House and then distribute another 3 to 4 cents in the

dollar”. 1464

On 17 November 2017, Mark Elliott sent Mr Crow a draft Settlement

Deed. 465

On 24 November 2017, Clayton Utz on behalf of Trust Co circulated a
further revised settlement deed, which substantially replicated the Adverse
Settlement Terms devised by AFP and the Lawyer Parties.'%¢ However,
Trust Co sought to impose an obligation on AFP to negotiate in good faith
if its funding commission was rejected by the Court. AFP and the Lawyer
Parties required the provision to expressly reserve AFP’s “sole discretion”
to terminate the settlement if a satisfactory (to it) funding commission was

not agreed. 467

On 1 December 2017, Mark Elliott sent Mr Crow a revised draft Settlement

Deed.1468

On 4 December 2017, Mr Crow met with Mr Bolitho to review the

Settlement Deed, and Mr Bolitho signed it. 1469

Relative roles of AFP, Mark Elliott, Alex Elliott and the Lawyer Parties in
relation to the settlement

723

The Court should find that:

(@)

Mark Elliott controlled the settlement discussions. He purported to do so on
behalf of Mr Bolitho and group members,'470 but neither he nor the Lawyer
Parties sought instructions from Mr Bolitho or group members about the
position adopted by AFP and the Lawyer Parties in the settlement

discussions (as set out in para 722 above).

1464
1465
1466
1467

1468
1469

1470

Mr Crow’s 12 May 2020 Affidavit: [CCW.036.001.0098 2], para [21].

Mr Crow’s 12 May 2020 Affidavit: [CCW.036.001.0098 2], para [23]; [BOL.001.001.0010].
[SYM.001.001.4841] [SYM.001.001.4843] [SYM.001.001.4868] [SYM.001.001.4871].
[SYM.001.001.4837]; [SYM.001.001.4702] [SYM.001.001.4378]; [SYM.001.001.3649];
[SYM.001.001.2194].

Mr Crow’s 12 May 2020 Affidavit: [CCW.036.001.0098_2], para [24].

Mr Crow’s 12 May 2020 Affidavit: [CCW.036.001.0098_2], paras [27] — [30];

Trust Co Settlement Deed [SYM.002.001.4695].

[AFP.001.001.2112] [AFP.001.001.2122]; [AFP.001.001.2145].
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(b) Mr Symons drafted the Adverse Settlement Terms. 47
(c) Mr O’Bryan settled the Adverse Settlement Terms.472

(d) Mark Elliott and Mr O’Bryan procured Mr Bolitho’s agreement to the Adverse

Settlement Terms.1473

(e)  Alex Elliott reviewed the various iterations of the Settlement Deed,'474 and

knew of the Adverse Settlement Terms that were being proposed. 475

() Mr Zita/Portfolio Law had limited if any involvement in the settlement
negotiations, but delegated responsibility for the settlement negotiations to
Mr O’Bryan, Mr Symons and Mark Elliott/AFP and/or Alex Elliott.1476

Prior to opening his case, Alex Elliott refused to concede that he had reviewed the
various iterations of the Settlement Deed.#’” However, that denial is contrary to
the documentary evidence which clearly shows that he received the various
iterations of the deed,'#’® and in the witness box, he conceded that he did review

each iteration of the deed. 1479

1471

1472

1473

1474
1475
1476

1477
1478

1479

RLOI [PLE.010.002.0001] and [PLE.010.005.0001], para [59.a].

AFP, Alex Elliott and Mr Zita/Portfolio Law admit that Mr Symons drafted the terms:
[PLE.020.001.0001], para [59.a]; [PAR.080.001.0001], para [59.a]; [PLE.070.001.0001_2],
para [1].

RLOI [PLE.010.002.0001] and [PLE.010.005.0001], para [59.a].

AFP, Alex Elliott and Mr Zita/Portfolio Law admit that Mr O’Bryan settled the terms:
[PLE.020.001.0001], para [59.b]; [PAR.080.001.0001], para [59.b]; [PLE.070.001.0001_2],
para [1].

RLOI [PLE.010.002.0001] and [PLE.010.005.0001], para [59.b], [59.c], [59.d].

AFP, Alex Elliott and Mr Zita/Portfolio Law admit this, save that they say it was subject to
advice from Mr Crow: [PLE.020.001.0001], para [59]; [PAR.080.001.0001], para [59];
[PLE.070.001.0001_2], para [1].

Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2075:5-13.

Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2075:14-2078:24.

RLOI [PLE.010.002.0001] and [PLE.010.005.0001], para [62].

AFP, Alex Elliott and Mr Zita/Portfolio Law admit that Mr Zita/Portfolio Law had limited if any
involvement in the settlement negotiations: [PLE.020.001.0001], para [62];
[PAR.080.001.0001], para [62]; [PLE.070.001.0001_2], para [1].

Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 729:14-19 (Mr Zita/Portfolio
Law concede that Mr Zita’s “principal failing” was “his failure to exercise sufficient
independent judgment when acting for Mr Bolitho... he was guided and followed the
instructions of Mr Elliott, Mr O'Bryan and Mr Symons”); transcript of hearing on 14 August
2020 [TRA.500.008.0001], 834:26-852:14.

[PAR.080.001.0001], para [59.c].

See eg [SYM.001.001.4697]; [AFP.001.001.2053]; [SYM.001.001.0635];
[SYM.001.001.0894]; [SYM.001.001.8964]; [SYM.001.001.8995]; [SYM.001.002.1383];
[SYM.001.002.1553]; [SPR.500.001.5873]; [AFP.001.001.2141]; [AFP.001.001.2167];
[AFP.001.001.2170]; [SPR.003.013.0138]; [SYM.001.001.4837]; [SYM.001.001.3649].
Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1707:18-1709:3; 2075:2-
2081:14, 2082:10-2083:26.
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The Court should find that the limited involvement of Mr Zita/Portfolio Law in
negotiating and documenting the Settlement Deed reflected the fact that Portfolio
Law had effectively sub-contracted its role to Elliott Legal. Alex Elliott, rather than

Mr Zita/Portfolio Law, reviewed the various iterations of the Settlement Deed. 1480

Failure to properly advise Mr Bolitho and group members

726

727

728

729

The negotiations and discussions with respect to the settlement deed were
conducted almost entirely by Mark Elliott, with the assistance from Mr O’Bryan and
Mr Symons, who abused their privileged position as counsel for the group
members to advance the interests of AFP and their own interests in recording the

substantial claims for costs and commission.

Mr Zita was hardly involved in the negotiations at all. He was not copied to most
of the relevant emails. He was content to leave everything to Mark Elliott, Mr
O’Bryan and Mr Symons.'81 |t is a remarkable position for the solicitor for the
class to seek no involvement in the negotiations upon which the class members’

rights may be settled.482

Mr Zita accepted that he abrogated his responsibilities as solicitor for the class.483
To the extent that he was involved, it was simply to send the correspondence that
he was told by the others to send. The Court should find, on the evidence, that Mr
Zita/Portfolio Law’s true role was to enable Mark Elliott to continue controlling the
litigation and the settlement negotiations. Mr Zita never sought to properly and
independently represent the group members, even though he knew that the Court
had ruled that Mark Elliott could not continue acting because of his financial interest

in the litigation. 1484

Mr Zita agreed that he was not aware of any discussion with Mr Bolitho in which
Mr Bolitho was told what terms would be included in the settlement deed in respect
of AFP’s claims for costs and commission.'85 Mr Zita claimed that he read the

draft settlement deed that Mr Newman circulated, though not in detail.’# He said

1480
1481

1482
1483
1484
1485
1486

Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2075:5-13.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 816:1-4 (Mr Zita referred to his
reliance on counsel, but the documentary evidence shows that in fact Mr Elliott was in charge
of the settlement discussions); 826:23-29.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 821:25-823:9.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 816:5-21.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 823:10-22.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 834:23-25.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 814:17-19.
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that he did not have any discussions with Mr Bolitho, Mark Elliott, Mr O’'Bryan or
Mr Symons about the terms proposed by the SPRs'48” compared with the terms
sought by AFP.1488

The Court should reject Mr Zita’s suggestion that he gave consideration to whether
the terms sought by AFP were in the interests of Mr Bolitho and group members. 489
It is plain from the totality of the documentary evidence and Mr Zita’'s own
evidence 4% that he brought no independent judgment to the terms of the Trust Co
Settlement Deed. To contend that Mr Zita brought any independent mind to the
consideration of any aspect of the conduct of this litigation is farcical when one has
regard to the totality of the documentary evidence and the evidence that Mr Zita
gave in chief and in cross-examination. The undeniable conclusion drawn from
that evidence is that Mr Zita had never before conducted a class action, and was
content to sit back and be directed at every turn by AFP/Elliott Legal, Mr O’Bryan,

and Mr Symons.

Mr Zita sought to defend his position by claiming that it was Mr Crow’s responsibility
to advise Mr Bolitho about the settlement terms.'#®" Mr Crow was not the solicitor
on the record. He was not involved in the negotiations or discussions about the
settlement deed. He did not see the competing terms advanced by the SPRs. He
had limited knowledge of the litigation. It is extraordinary for Mr Zita to suggest
that he was relieved of his responsibilities as solicitor on the record because Mr
Bolitho had a personal solicitor who was separately providing him with some

advice. 1492

Failure to trigger the processes in the Funding Agreement

732

Clause 13.3 of the Funding Agreement'4®3 provides:

“Except in relation to Settlement, which is dealt with below, if the Lawyers
notify [AFP] and the Plaintiff that the Lawyers believe that circumstances
have arisen such that they may be in a position of conflict with respect to
any obligations they owe to [AFP] and those they owe to the Plaintiff, the
Plaintiff and [AFP] agree that, in order to resolve that conflict, the Lawyers
may:

1487
1488
1489
1490
1491
1492
1493

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 814:20-815:12.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 816:31-818:2.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 819:13-820:30; 834:26-29.
Mr Zita’s April 2020 Affidavit [CCW.036.001.0001], [218].

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 818:5-819:3.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 835:10-31; T844:28-845:5.
[AFP.006.001.0014].
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13.3.1 seek instructions from the Plaintiff, whose instructions will override
those that may be given by [AFP];

13.3.2 give advice to the Plaintiff and take instructions from the Plaintiff,
even though that advice is, and instructions are, or may be, contrary to
[AFP’s] interests; and

13.3.3 refrain from giving [AFP] advice and acting on [AFP’s] instructions,
where that advice is, or those instructions are, or may be, contrary to the
Plaintiff’s interests.”

Clause 13.5 of the Funding Agreement'4%4 provides:

“In recognition of the fact that [AFP] has an interest in the Resolution Sum,
if the Plaintiff:

13.5.1 wants to Settle the Class Action for less than [AFP] considers
appropriate; or

13.5.2 does not want to Settle the Class Action when [AFP] considers it
appropriate to do so,

then the Plaintiff agrees that [AFP] and Plaintiff must seek to resolve their
difference of opinion by referring it to counsel for advice on whether, in
counsel’s opinion, Settlement of the Class Action on the terms and in the
circumstances is fair and reasonable in all of the circumstances.”

Clause 13.6 of the Funding Agreement'4°5 provides:

“If Counsel's opinion is that the Settlement is fair and reasonable then the
Plaintiff and [AFP] agree that the Lawyers will be instructed to do all that is
necessary to settle the Class Action provided that the approval of the Court
is sought and obtained.”

Clause 13.6 thereby recognised the important role of counsel for the class in
circumstances where the interests of group members diverged from the interests
of AFP.

These terms offered group members the protection that, in the event there was a
conflict between their interests and the interests of AFP, their “Lawyers” would
ensure that their interests prevailed. The Funding Agreement defined the
“Lawyers” to encompass Portfolio Law; and plainly, the protections afforded to the
group members under clauses 13.3, 13.5 and 13.6 of the Funding Agreement could
and should have been exercised by Portfolio Law and/or by counsel. That was the

contractual expectation that group members had of their lawyers.

1494
1495

[AFP.006.001.0014].
[AFP.006.001.0014].
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As noted above, AFP, Alex Elliott and Mr Zita/Portfolio Law admit that AFP and the
Lawyer Parties did not take steps to trigger (or advise Mr Bolitho or any other group
member to take steps to trigger) clauses 13.3 or 13.5 of the Funding

Agreement.14%

Documentary evidence of discussions between Mark Elliott, Mr O’'Bryan
and Mr Symons about the conflict provisions

738

Internal emails exchanged between Mr O’Bryan and Mr Symons in June 2018
reveal that Mr Symons knew that, as counsel for the class, he and Mr O’Bryan had
the power and duty to protect the class in relation to AFP’s unreasonable conduct
in the pursuit of its own interests, which he flagged with Mr O’Bryan.’4°” Mr O’Bryan
scornfully but unconvincingly refuted those concerns.™®® Mr O’Bryan and Mr
Symons did not attempt to discharge their duties to protect group members in the
face of the obvious conflict between their interests and AFP’s interests. When Mr
Symons thought that group members’ interests might be prejudiced by the actions
of AFP, he did not ensure that his client was properly advised, but merely

suggested that AFP use a different lawyer to take those actions.4%°

Mr Zita’'s evidence

739

740

Mr Zita conceded that he owed duties under the Funding Agreement, not only to
Mr Bolitho but also to other group members.’® He accepted that the Funding
Agreement conferred on him an important duty to protect the group members in
relation to matters where the interests of group members diverged from the

interests of AFP.1501

Though Mr Zita conceded he knew of these provisions, he said that he did not turn
his mind to whether these provisions might be called into play in circumstances
where AFP sought to make the Trust Co settlement conditional upon approval of

the payments to AFP."%02 He gave the following answers for his failure to do so:

(a) He left everything to Mark Elliott, Mr O’'Bryan and Mr Symons. 1503

1496
1497
1498
1499
1500
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1502
1503

[PLE.020.001.0001] and [PAR.080.001.0001], para [63.c].

[SYM.001.001.2229]

[SYM.001.001.2229]

[SYM.001.001.2146].

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 841:13-842:18.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 844:24-27.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 843:9-844:23.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 843:16-18, 846:14-16.
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(b) He thought that group members’ interests were sufficiently protected from

Mark Elliott because Mr Bolitho received advice from Mr Crow. 504
(c) He relied on the fact that the settlement was subject to court approval. 1595

Mr Zita said that he did not read counsel’s opinions before the hearing before
Justice Croft.15% He therefore had no idea whether Justice Croft’s attention was
drawn to matters that called for scrutiny in the Court’s protective jurisdiction. He
conceded that Justice Croft’s attention “probably” was not drawn to the fact that
Mark Elliott had taken the position in the settlement negotiations that Mr Bolitho

would not settle unless AFP’s claim for commission was approved. 1507

The Court should find that the failure of Mr Zita/Portfolio Law to identify and
properly manage the conflict that clearly arose at the time of the Trust Co
Settlement between the interests of AFP and the interests of the group members
was a breach of the Paramount Duty, which was all the more egregious because
Mr Zita/Portfolio Law showed not the slightest interest in involving himself in the
documentation of the settlement terms, totally abdicating his duties to the group
members, despite knowing that the Court in Bolitho No 4 had expressed a specific
concern relating to the situation where Mark Elliott had too much control over

the settlement negotiations as both solicitor and funder.1508

Alex Elliott’s evidence

743

Alex Elliott reluctantly conceded that he must have read the conflict provisions in
the Funding Agreement only when he was confronted with documentary evidence
revealing that he had analysed those clauses in April 2018 in the context of AFP v
Botsman.™% [nternal emails he exchanged with his father on 14 June 2018 reveal
that he was acutely aware of the conflict between AFP’s interests and the interests
of the group members.'®10 He said in cross-examination that he could appreciate
the conflict between the interests of AFP and the interests of group members in

mid 2018 in the context of AFP’s threat to terminate the settlement because he

1504
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1507
1508
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Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 844:28-845:1.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 845:10-12; 846:3-6.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 845:23-846:6.
Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 847:5-7.

Transcript of hearing on 14 August 2020 [TRA.500.008.0001], 823:6-830:29;
Bolitho No 4 [ATH.600.600.0001], paras [23], [42], [53].

[AEL.100.030.0001];

Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2048:29-2049:23.
[AEL.100.058.0001].
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“had the benefit of, | guess, a counter argument from another party”'®'! (namely
Mrs Botsman and her son Mr Botsman who acted for her). Alex Elliott said that the
Trust Co Settlement “was just a robust negotiation between grown men” and his
involvement in the settlement deed was as an observer without much to

contribute. 1512

It may be accepted that Alex Elliott was a junior solicitor in connection with the
Trust Co Settlement Deed. But he was fully qualified and admitted to practice. In

circumstances where (as the Court should find):

(a) Alex Elliott assumed an adumbral role of assisting in the conduct of the

litigation and assisting AFP and Elliott Legal in their business;
(b) Mr Zita/Portfolio Law acted as little more than a post box solicitor;

(c) Elliott Legal continued to act as the “real” solicitor and Alex Elliott was his

father’s right hand man;1513

(d) it must have been evident to Alex Elliott that Mr Zita was not consulted about

or even copied to the various iterations of the Settlement Deed,

the Court should also find that Alex Elliott owed duties to the group members to
ensure that the litigation funder and Lawyer Parties adhered to the litigation

funder’s policy in relation to conflicts of interest.

It is not unreasonable to expect that a practising solicitor should be capable of
identifying conflicts of interest, and nor should the Court accept that the conflict
between the interests of AFP and the interests of the group members at the time
of the Trust Co Settlement was difficult to identify except with the benefit of
hindsight. It was a glaring conflict of the kind that was explicitly recognised in AFP’s
Conflicts Management Policy and in the Funding Agreement. Having regard to the
fact that the class action concerned the rights of 16,000 group members, the Court
should find that Alex Elliott breached his Paramount Duty.

1511
1512
1513

Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2077:11-16, 2081:6-9.
Transcript of hearing on 10 December 2020 [TRA.500.021.0001], 2077:16-2079:16.
Transcript of hearing on 17 August 2020 [TRA.500.009.0001], 934:18-24.
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OVERCHARGING CONTRAVENTIONS

Overview of contraventions

By their conduct in connection with seeking to recover from group members fees

for Mr O’'Bryan and Mr Symons that exceeded a fair and reasonable amount

(Overcharging Contraventions):'5'

(@)

Mr O’Bryan and Mr Symons contravened the overarching obligation not to
engage in conduct which is misleading or deceptive or likely to mislead or
deceive, in that they each represented to any person who read their invoices
that:

(i) all the work charged by Mr O’Bryan and Mr Symons had been

undertaken by them; and
(i) they were entitled to charge fees at the rates charged,
when those matters were untrue;

AFP and Alex Elliott contravened the overarching obligation not to engage
in conduct which is misleading or deceptive or likely to mislead or deceive,
in that they encouraged, assisted or acquiesced in Mr O’'Bryan and Mr

Symons charging for fees that exceeded a fair and reasonable amount;

Mr Zita/Portfolio Law contravened the overarching obligation not to engage
in conduct which is misleading or deceptive or likely to mislead or deceive,
in that it permitted a representation to be conveyed to Mr Trimbos, the
Court, and any other person who read the invoices of Mr O’Bryan and Mr

Symons that:
(i) the invoices had been issued monthly to Mr Zita/Portfolio Law;

(i) Mr Zita/Portfolio Law had satisfied themselves as to the fees

charged,;
(i)  the invoices had been paid by Mr Zita/Portfolio Law,

when those matters were untrue;

1514

RLOI [PLE.010.002.0001] and [PLE.010.005.0001], paras [66], [71] and [72].
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AFP, Alex Elliott, Mr O'Bryan and Mr Symons contravened the overarching
obligation to act honestly, in that they sought recovery of the fees claimed
by Mr O’'Bryan and Mr Symons from Mr Bolitho and other group members

in circumstances where:

(i) they must have known the fees were excessive, or alternatively,

where they had no honest belief that the fees were reasonable; and

(i) they did so with the purpose and/or effect of justifying AFP’s funding

commission;

each of Mr O’Bryan, Mr Symons, Mr Zita/Portfolio Law, Alex Elliott and AFP
contravened the overarching obligation to use reasonable endeavours to
ensure that legal costs and other costs incurred in connection with the

Bolitho Proceeding were reasonable and proportionate;

each of Mr O’Bryan, Mr Symons, Mr Zita/Portfolio Law, Alex Elliott and AFP
contravened the Paramount Duty to the Court by failing to act
professionally, fairly, and with integrity in connection with the fees they
sought to recover (through the processes of the Court) from the group

members whose claims they represented.

Concessions and admissions

Prior to trial, AFP made various admissions relevant to Section F of the RLOI.

Significantly, it admitted the following:

(@)

AFP entered into the Fee Arrangements with Mr O’Bryan and Mr Symons
pursuant to which Mr O’Bryan and Mr Symons were not to deliver invoices
or fee slips until after any settlement with Trust Co as alleged in paragraph
47 of the RLOI.1515

AFP’s Conflict Management Policy and Disclosure Statement stated that
AFP would monitor costs and budgets, 516 but AFP did not ask Mr O’Bryan,
Mr Symons or Mr Zita/Portfolio Law to provide budgets or cost estimates or

any documentary evidence of costs incurred from time to time. 517

1515
1516
1517

[PLE.020.001.0001], para [70.b].
[AFP.006.001.0001] at .0007, para [3.10].
[PLE.020.001.0001], para [70.a]; [CBP.001.002.1535].
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Mark Elliott/AFP and Mr O’Bryan considered that AFP was entitled to 30 per

cent of any settlement.518

On 9 November 2017, in the course of negotiating the settlement with Trust
Co, Mr O’Bryan stated in an email to Mr Symons, copied to Mark Elliott:
“Provided Mark can do a satisfactory and enforceable deal with Lindholm
on the division of these spoils (which will be confirmed between them

tomorrow), we can do this deal”.'51°

On 10 November 2017, AFP demanded that the SPR and Trust Co agree
to support a claim by AFP to recover $4.75 million plus GST in respect of
legal costs, in circumstances where AFP had received no invoices from Mr

O’Bryan, Mr Symons or Mr Zita/Portfolio Law. 1520

The figure of $12.8 million plus GST for commission and $4.75 million plus
GST for legal costs amounted to a total sum of $19.3 million.'%2" (AFP does
not admit the obvious fact that this was closely proximate to 30 per cent of

the total settlement sum, to which Mark Elliott felt he was entitled).

On 19 November 2017 at 5.17pm, Mark Elliott invited Mr Symons to submit
invoices for 200 days’ work.'%22 (AFP does not admit the obvious reality
that Mark Elliott had no belief that Mr Symons had done work for the 200
days).

On 19 November 2017 at 5.19pm, Mark Elliott emailed Mr O’Bryan stating
“Norm, | need your invoices and a table of their totals on a month by month
basis from 1/7/16 to Xmas 2017. | confirm that they total $2.65M plus
GST”.1523 (AFP does not admit the obvious reality that Mark Elliott had no
belief that Mr O’Bryan had undertaken $2.65 million worth of work).

Between 14 and 15 November 2017, Mr O’Bryan together with his secretary
Florence Koh worked on producing Mr O’Bryan’s draft invoices and fee slips
for the Relevant Period. They prepared a draft which quantified Mr

1518

1519
1520
1521
1522
1523

[PLE.020.001.0001], para [68.b]; [SYM.001.002.2689] [SYM.001.002.2690] at point [2.c];
Transcript of hearing in AFP v Botsman on 25 May 2018 [CCW.005.003.0001], p142-143;
[ABL.001.0594.00006] at p.3.

[PLE.020.001.0001], para [68.c]; [SYM.001.001.6715].

[PLE.020.001.0001], para [70.d], [68.d] and [68.€]; [SYM.001.001.4885] [SYM.001.001.4887].
[PLE.020.001.0001], para [68.].

[PLE.020.001.0001], para [68.h].

[PLE.020.001.0001], para [68.i]; [NOB.500.001.7553].
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O’Bryan’s fees at approximately $1,049,300.52* On 19 November 2017 at
7.09pm, Mr O’Bryan emailed those draft invoices and fee slips to Mark
Elliott. Mark Elliott replied to that email stating: “Suggest you up your rate to
$15K per day. %25

Thereafter, Mr O’Bryan instructed his secretary Ms Koh to calculate his fees

at different rates for his consideration which he shared with Mark Elliott. 1526

AFP knew that Mr O’Bryan’s first draft of his invoices and fee slips quantified
his fees at only $1,049,300. In response to the draft invoices that AFP
received from Mr O’Bryan quantifying Mr O’Bryan’s fees at that sum, AFP
invited Mr O’'Bryan to charge $15,000 per day, and AFP and Mr O’Bryan
discussed various other ideas for claiming more fees. AFP knew that
neither AFP nor Portfolio Law had entered into a written fee agreement with
Mr O’Bryan permitting Mr O’Bryan to charge his fees at that rate (or at the
rate of $11,000 plus GST from 1 June 2016 and $12,500 plus GST per day
from 1 July 2017).1527

AFP knew that, in November 2017, Mr O’Bryan instructed his secretary to
alter his fee rate for the whole of the Relevant Period to a GST-exclusive
rate, with the effect of increasing his fees for the Relevant Period by 10 per

cent.1528

AFP invited Mr O’Bryan to charge a $200,000 cancellation fee on account
of the matter settling,5?% in circumstances where there is no evidence that
any fee agreement with Mr O’Bryan permitted him to charge a $200,000

cancellation fee.1530

AFP requested Mr Symons to charge a $100,000 cancellation fee on

account of the matter settling,'%3" in circumstances where there is no

1524
1525
1526

1527
1528
1529
1530
1531

[PLE.020.001.0001], para [68.j]; INOB.500.001.7416].

[PLE.020.001.0001], para [68.]]; [NOB.500.001.7504].

[PLE.020.001.0001], para [68.k]; [NOB.500.001.7427] [NOB.500.001.7431]
[NOB.500.001.7416] [NOB.500.001.7421] [NOB.500.001.7435] [NOB.500.001.7438].
[PLE.020.001.0001], para [68.k].

[PLE.020.001.0001], para [68.1].

[NOB.500.005.2262].

[PLE.020.001.0001], para [70.1].

[SYM.001.003.0235].
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evidence that any fee agreement with Mr Symons permitted him to charge

a $100,000 cancellation fee. 1532

AFP requested Mr Symons to charge his fees at the rate of $450 per hour /
$4,500 per day'53% when Mr Symons had not given notice of any increase

in his fees to such a rate.1534

On 24 November 2017, Mark Elliott provided the Banksia Expenses
spreadsheet to Mr Trimbos, under cover of a letter which said that the
schedule was “a schedule of disbursements incurred by Mr Bolitho and paid
by BSLLP directly on his behalf”.153%

Mr O'Bryan's fees were not calculated and charged in accordance with the
O'Bryan/Portfolio Law July 2016 Costs Agreement (being an agreement
prepared by Mr O'Bryan in July 2016 but which he dated December 2014
and issued to AFP on 1 July 2016). That Costs Agreement specifies that
Mr O'Bryan's fees would be charged at the rate of $990 per hour or $9,900
per day including GST. Mr O'Bryan's fees were not calculated at those

rates.1536

Even assuming that Mr O'Bryan could charge fees at the rates of $11,000
per day (GST inclusive) from 30 May 2016 as per his backdated 30 May
2016 fee agreement, he did not calculate and charge his fees at that rate.
Rather, he calculated and charged his fees at the rate of $11,000 per day
plus GST from 1 June 2016.1537

Mr Symons' fees for the 2017 calendar year were charged at rates that
exceeded the rate he was entitled to charge pursuant to the

Symons/Portfolio Law February 2015 Costs Agreement. 1538

AFP was involved in all aspects of the Bolitho Proceeding in the Relevant
Period. 539

1532
1533
1534
1535
1536
1537
1538
1539

[PLE.020.001.0001], para [70.m].

[SYM.001.003.0235].

[PLE.020.001.0001], para [70.n].

[PLE.020.001.0001], para [82]; [AFP.001.001.2226] [AFP.001.001.2227] [AFP.001.001.2230]
[PLE.020.001.0001], para [68.z].

[PLE.020.001.0001], para [68.aal].

[PLE.020.001.0001], para [68.bb].

[PLE.020.001.0001], para [70.h].
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AFP knew that the O’Bryan December 2017 Costs Agreement and the
Symons December 2017 Cost Disclosure Documents had been created in
December 2017 and not at the times stated or implied by those

documents. 1540

A large proportion of the fees of each of Mr O’'Bryan and Mr Symons for the

Relevant Period relates to reading documents. 54!

At the First Approval Application, Mr O’'Bryan and Mr Symons submitted to
the court that the evidence was “a joint exercise”, 542 that “it was beneficial
for us to cooperate with the liquidators throughout the preparation”, 543 that
“there was the utmost coordination throughout, in particular in relation to the
preparation and the filing of all the evidence”,>* when the evidence of the
SPRs™4 is that Mr Bolitho's legal representatives had only limited

involvement in the preparation of the evidence. 546

Mr Symons has said'%4’ that his principal work in the period from July 2017
to October 2017 (a four month period when he charged $365,000 in total)
was ‘“reviewing the extensive documents produced as part of discovery in
the proceeding, and preparing an index for the court book in the
proceeding”.'%*8 AFP knew that Mark Elliott had already recovered fees for
hundreds of hours of work for reviewing discovery out of the proceeds of
the Partial Settlement, including for review of the “Liquidators’ Court Book”

and the “Receivers’ Court Book”.1549

The invoices issued by Mr O’Bryan and Mr Symons exhibited to the Third
Trimbos Report were addressed to Mr Zita/Portfolio Law, and appeared as
if they had been issued to him on a monthly basis and (at least in the case

of Mr O’'Bryan’s fees) had been paid by him.15%0

1540
1541
1542
1543
1544
1545
1546
1547
1548
1549
1550

[PLE.020.001.0001], para [70.c].

[PLE.020.001.0043], para [68.r].

Transcript of hearing on 30 January 2018 [SYM.001.001.5122], 5:13.
Transcript of hearing on 30 January 2018 [SYM.001.001.5122], 5:20-22.
Transcript of hearing on 30 January 2018 [SYM.001.001.5122], 5:26-28.
Mr Newman'’s 25 March 2019 Affidavit [SPR.006.001.0001], paras [88]-[90].
[PLE.020.001.0001], para [68.u].

[AFP.005.001.1420].

[PLE.020.001.0001], para [68.s].

[PLE.020.001.0001], para [70.i].

[PLE.020.001.0001], para [72.a].
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This conveyed the false impression to the Court and anyone else reading
the report that Mr Zita/Portfolio Law had satisfied themselves as to the fees
charged, and that in the case of Mr O’Bryan, the invoices had been paid by

Mr Zita/Portfolio Law (Solicitor Costs Scrutiny Representation).%5"

Mr Zita/Portfolio Law filed the report with the exhibits and did nothing to

correct the Solicitor Costs Scrutiny Representation. 552

Mr Zita/Portfolio Law failed to take any steps to satisfy himself that the fees

charged by Mr O’Bryan and Mr Symons were fair and reasonable."%%3

Mr Zita/Portfolio Law made no enquiries about the costs charged by Mr

O’Bryan and Mr Symons. 1554

The rates charged by Mr Symons exceeded the rates set out in the February
2015 Symons/Portfolio Law Costs Agreement which Mr Zita/Portfolio Law

had received. 5%

Mr Symons had not notified Mr Zita/Portfolio Law of any increase in his rates
(save insofar as the First Trimbos Report stated that Mr Symons had
increased his rates to $275/hour (including GST) from 1 January 2016).1556

Mr Zita/Portfolio Law did nothing to protect the interests of Mr Bolitho or
group members in respect of the fees charged by Mr O’Bryan and Mr

Symons. 1957

However, AFP continued to deny the core allegation that Mr O’'Bryan and Mr

Symons charged more than a fair and reasonable amount, or that AFP procured

and/or encouraged them to do s0.7%%8

In their opening submissions filed in July 2020, AFP submitted that “the lawyer

parties have deposed to having done work, and there is a large volume of

documentary evidence demonstrating that work was done” (ie, the 46 folders,

which if AFP had examined in the same way that the Contradictors had examined

1551
1552
1553
1554
1555
1556
1557
1558

[PLE.020.001.0001], para [72.b].
[PLE.020.001.0001], para [72.c].
[PLE.020.001.0001], para [72.d].
[PLE.020.001.0001], para [72.€].
[PLE.020.001.0001], para [72.1].
[PLE.020.001.0001], para [72.g].
[PLE.020.001.0001], para [72.h].
[PLE.020.001.0001], para [68].
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would have discovered to be patently false).'®® On the basis that Mr O’Bryan and
Mr Symons continued to deny the allegation of overcharging, AFP continued to
press for their costs.’®0 AFP submitted that “the precise sum of costs” payable to
the Lawyer Parties “should be determined after the Court makes its findings,
whether by taxation or reference to the Costs Court or after further evidence as to

quantum”.1561

On 4 August 2020, AFP abandoned its application for referral to the Costs

Court.1562

Mr O’Bryan and Mr Symons now offer no defence to the allegations in the RLOI
dated 21 July 2020, and do not contest findings being made against them on the
basis of those allegations.'%63 They have expressly abandoned any claim for

unpaid fees.1%64

AFP has likewise now abandoned any claim for the fees of Mr O’Bryan and Mr
Symons."%5 AFP did not seek to call Mr O’Bryan or Mr Symons as witnesses in

its own case, and it did not seek to tender Mr O’'Bryan’s 46 hard copy folders.

In circumstances where the conduct of Mr O’Bryan and Mr Symons in relation to
fees was central to the allegations of impropriety against AFP and the Lawyer
Parties in the remitter, AFP, Mr O’Bryan, and Mr Symons should be taken to have
conceded that there was no proper basis for the fees they sought to recover from
the Trust Co Settlement.

It causes one to ponder about the complicit nature of the understanding or
arrangement between Mr O’Bryan, Mr Symons, and AFP, whereby each agreed to
hold out for the payment of counsel's fees until the last possible moment, which
saw each of them capitulate in early August 2020, when neither a mediation nor a
settlement appeared possible. Each of them has always been cognisant of the
true facts, but would appear to have been determined to force the Contradictors to

1559
1560
1561
1562
1563

1564

1565

AFP’s opening submissions [SBM.020.002.0001], paras [80] and [89].

AFP’s opening submissions [SBM.020.002.0001], paras [80] and [89].

AFP’s opening submissions [SBM.020.002.0001], para [2.3].

Transcript of hearing on 4 August 2020 [TRA.500.005.0001], 540:17-20.
[MSC.050.005.0001] Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 485:12-
486:24; [MSC.010.083.0001] and transcript of hearing on 13 August 2020
[TRA.500.007.0001], 660:27-662:8.

[MSC.050.005.0001] Transcript of hearing on 3 August 2020 [TRA.500.005.0001], 485:12-
486:24; [MSC.010.083.0001] and transcript of hearing on 13 August 2020
[TRA.500.007.0001], 660:27-662:8.

Transcript of hearing on 13 August 2020 [TRA.500.007.0001], 665:25-666:4.
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prove what they always knew. That conduct is the very conduct the CPA was
designed to stamp out.’®% The Court should reject AFP’s submission'%¢7 that it
was in no position to make admissions and concessions until after Mr O’Bryan and
Mr Symons publicly capitulated. It was Mark Elliott who invited Mr O’'Bryan and Mr
Symons to charge fees that he determined based on a “division of the spoils”
(including cancellation fees). And even after Mark Elliott’s death, AFP inexplicably
continued to maintain its claim for legal costs, only seeking an updated report from
Mr Trimbos shortly prior to the trial. It should be borne in mind that AFP is no
ordinary litigant. AFP was a litigation funder and a professional user of the Court’s

services.
As to Mr Zita/Portfolio Law:

(a) Mr Zita conceded in his affidavit filed in April 2020 that he did not scrutinise

the costs sought to be recovered. 968

(b) At trial, Mr Zita/Portfolio Law adopted AFP’s admissions, save that Mr
Zita/Portfolio Law denied making the Solicitor Costs Scrutiny

Representation and/or failing to correct that representation.56°

Prior to opening his case, Alex Elliott largely adopted AFP’s admissions as to the
allegations made against AFP and the Lawyer Parties, but did not make any
admissions as to his own complicity in any wrongdoing.'5’0 Alex Elliott made an
important additional admission. He admits that the fees of the Lawyer Parties
comprise the significant proportion of the legal costs and disbursements that AFP
has sought to recover from the Settlement Sum, and upon which its claim for

commission is predicated.'5"
Under cross-examination, Alex Elliott conceded that:

(a) His father did not ever tell him that he had scrutinised the fee slips of the
Lawyer Parties for the purposes of the Trust Co Settlement Approval

Application before it was approved by Justice Croft.572

1566
1567
1568
1569
1570
1571
1572

Victoria, Parliamentary Debates, Legislative Assembly, 24 June 2010.

AFP’s opening submissions [SBM.020.002.0001], paras [80] and [89].

Mr Zita’s April 2020 Affidavit [CCW.036.001.0001], para [42].
[PLE.070.001.0001_2], para [1.ff].

[PAR.080.001.00001], paras [66] — [74].

[PAR.080.001.00001], paras [74].

Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2162:26-29.
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(b) Alex Elliott did not review the fee slips to scrutinise the fees sought to be

recovered by the Lawyer Parties.573

(c) After issues arose in the Botsman Appeal as to whether the legal costs
claimed by AFP and the Lawyer Parties were excessive, Alex Elliott did not
revisit the fee slips or stop to wonder about the quantum of the legal fees

charged.'574
(d)  To this day, he still has not read the fee slips.'57°

These concessions are significant to the allegation that Alex Elliott contravened the
overarching obligation to act honestly, in that he assisted AFP to advance a claim
for recovery of the fees claimed by Mr O’Bryan and Mr Symons from Mr Bolitho
and group members in circumstances where he had no honest belief that the

fees were reasonable.’>7®
The excessive fee claims made by Mr O’'Bryan and Mr Symons

In or around late November 2017 and early December 2017, Mr O’Bryan and Mr
Symons issued invoices claiming payment for approximately $3.4 million in legal

costs in respect of the Relevant Period.

The Court should find that the fee claims were grossly excessive.

The “division of the spoils” approach to legal costs

761

As set out in paragraphs 554 to 623 above, the evidence demonstrates that:

(a) the fees to be charged by Mr O’Bryan, Mr Symons and Mr Zita/Portfolio Law
was advanced on the basis of a sum that would “divide the spoils™577 of the
Trust Co Settlement and derivatively support AFP’s claim for commission,
rather than on the basis of defensible time records and hourly rates;

(b) Mark Elliott invited Mr O’Bryan and Mr Symons to submit bills for the sums
charged by them in respect of the Relevant Period, and they thereafter
fabricated their bills to support those fee targets.

1573
1574
1575
1576
1577

Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2164:25-2165:15.
Transcript of hearing on 9 December 2020 [TRA.500.020.0001], 1994:13-29.
Transcript of hearing on 11 December 2020 [TRA.500.022.0001], 2165:12-16.
RLOI [PLE.010.005.0001], para [73.d].

[SYM.001.001.5479] at .5482.
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This evidence is inconsistent with a conclusion that the fees charged by Mr O’Bryan

and Mr Symons could have been fair and reasonable.

Enormous fees for reading documents

763

764

765

766

Large parts of the fees claimed by Mr O’'Bryan and Mr Symons are for reading
documents. About half of Mr O’Bryan’s charges relate to “reviewing discovered
documents” and various other sundry charges for reading documents.'’8 A very
significant proportion of Mr Symons’ charges relate to “reviewing” the discovery,
witness statements, witness outlines, and expert reports. Evidence of work product

is conspicuously absent.

The fee slips of Mr O’'Bryan and Mr Symons sought to promote a narrative involving
each of them sitting in their chambers, studying the 21 volumes of the Receivers’
Court Book and the 3 volumes of the Liquidators’ Court Book for months on end
with nothing to show for it. The Court should conclude that that story is a lie. Legal
work leaves a trail, and there is no trail to be found in this case of work undertaken

by those two barristers.

If a legal team is hard at work preparing for trial, the expectation is that there will
be emails between members of the team that evidence work product relating to the
work undertaken. That arises from the fact that the process of working up a case
for trial gives rise to questions that need to be investigated and answered, and
ideas that need to be discussed. Trial preparation is all about that: preparation.
Understanding discovery, proofing witnesses, and preparing for cross-examination
is an exhaustive and precision-based exercise. If the Lawyer Parties were hard at
work on preparing the matter for trial, it would be evident in emails they exchanged
asking questions, setting tasks, requesting documents, and discussing ideas about

case theory and lines of cross-examination. This case is bereft of such a trail.

The trail with respect to Mr O’Bryan reveals that he worked on the case only
sporadically for most of the Relevant Period, only turning his attention to it from
about mid-September 2017.157° When he did turn his attention to the matter, that

attention manifested itself in emails to his juniors Mr Symons and Ms Jacobson,

1578

1579

See eg charges dated 2/11/16, 3/11/16, 18-20/11/16, 3-4/12/16, 12/3/17, 3-5/4/17, 11/5/17, 6-
8/7/17,14-17/7/17, 23/7/17, 15/8/17, 24/9/17 in the Third Trimbos Report [CBP.001.010.5957]
at .6177 onwards.

As set out in [AID.010.026.0001_3], showing brief and sporadic email traffic until about the
middle of September 2017.



767

768

F3.3

289

requesting documents, asking questions, and setting out ideas.'®® The
documentary trail in the period from mid-September 2017 onwards stands in
contrast to the documentary trail up to that time. The Court should find that Mr

O’Bryan hardly worked on the matter prior to mid-September 2017.

In the case of Mr Symons, a large part of his fees related to “reviewing the
extensive documents produced as part of discovery in the proceeding, and
preparing an index for the court book in the proceeding”.'®®" Even if the Court were
to assume (which the Court should not) that Mr Symons spent the hundreds of
hours for which he charged reviewing the discovery in the “Receivers’ Court Book”
and the “Liquidators’ Court Book”, Mr Symons must have known it was
unreasonable for Mr Bolitho and group members to pay for him to do so, in
circumstances where he knew that the fees that Mark Elliott had recovered for
acting as solicitor from the proceeds of the Partial Settlement included fees for

hundreds of hours of work reviewing that same discovery.1582

The fact is that Mr Symons did not do this work, a point developed further below.

Charges for trial preparation work that Mr O’'Bryan did not undertake

769

770

771

The Court should find that Mr O’Bryan achieved his Fee Target by adding charges
for hundreds of hours for “trial preparation” work to his bills, which he did not

undertake.
The “trial preparation” charges are described in Mr O’Bryan’s bills as follows:

“‘Reviewing discovered documents and witness statements and outlines,
transcripts of public and ASIC examinations and other source evidentiary
documents, and conferring with instructing solicitors and junior counsel
concerning opening submissions and evidence for tender and cross-
examination at trial.”

On 22 November 2017, Mr O’Bryan directed his secretary to add 76 days to his
bills in respect of this charge.'83 |t is noteworthy that Mr O’Bryan copied Mark
Elliott to that email. It is also noteworthy that Mr O’Bryan later revised this charge
down to 65 days — compelling evidence that it was an arbitrary charge designed

to meet the Fee Target.

1580
1581
1582
1583

All of which are summarised in [AID.010.026.0001_3].

[AFP.005.001.1420].

RLOI [PLE.010.002.0001] and [PLE.010.005.0001], paras [32.d], [32.], [32.9], [32.h], [32.i].
[NOB.500.001.7416].
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These charges, described by Mr Trimbos as “trial preparation” charges, are

implausible even on the most superficial consideration, for the following reasons:

(@)

No like conferrals appeared in the invoices and fee slips of Mr Symons,
despite a high degree of overlap between the fee entries of Mr O’'Bryan and
Mr Symons.'%84 That reflects a flaw in the deception by which Mr O’Bryan
and Mr Symons documented their charges: Mr Symons prepared his fee
slips on the basis of an earlier draft of Mr O’Bryan’s fee slips — before Mr
O’Bryan instructed his secretary to add “trial preparation” fees to his bills.585
Accordingly, Mr Symons worked up his fees to reach his own target without
knowing that he was supposed to have extensively conferred with Mr
O’Bryan in relation to opening submissions and evidence for tender and

cross-examination at trial.

The charges first appear in Mr O’Bryan’s fee slips in September 2016,
when Trust Co’s evidence had not yet been filed.'> Common experience
tells one that senior counsel is unlikely to prepare cross-examination of

witnesses before the opponent’s evidence has been filed.

Mr O’Bryan also charged significant time in respect of this work in
December 2016 and January 2017, at a time when (1) no trial date was
listed, 587 (2) the Court had informed the parties that the trial would be listed
for the end of 2017 or the start of 2018 — ie, at least a year away, and (3)
Trust Co’s evidence still had not been filed. Itis mostimprobable that senior
counsel would spend his summer vacation period working up cross-
examination in those circumstances. Alex Elliott confirmed in his evidence
that the Lawyer Parties started preparing for trial “in the second half of
20177.1588

1584

1585

1586

1587

1588

See the Contradictors’ aide memoire comparing Mr O’Bryan’s and Mr Symons’ fee narrations:
[AID.010.002.0001].

[NOB.500.001.7416]; [SYM.010.001.0001] [SYM.010.001.0249] [SYM.010.001.0251]
[SYM.010.001.0252] [SYM.010.001.0256] [SYM.010.001.0258] [SYM.010.001.0261]
[SYM.010.001.0263] [SYM.010.001.0265] [SYM.010.001.0268] [SYM.010.001.0270]
[SYM.010.001.0275] [SYM.010.001.0277] [SYM.010.001.0280] [SYM.010.001.0285]
[SYM.010.001.0286] [SYM.010.001.0289] [SYM.010.001.0291] [SYM.010.001.0292].

Mr Newman'’s 25 March 2019 Affidavit [SPR.006.001.0001], para [50] (he states that Trust
Co’s evidence was filed in July 2017).

Mr Newman’s 25 March 2019 Affidavit [SPR.006.001.0001], para [59.b] (he states that the
trial date had been vacated on 5 December 2016).

Transcript of hearing on 2 December 2020 [TRA.500.017.0001], 1738:19-23.
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Mr O’Bryan was already well-acquainted with the Receivers’ Court Book
and the Liquidators’ Court Book (which substantially comprised the relevant
discovery)'9 and the transcripts of the Receivers’ and Liquidators’
examinations, as he had charged for attending those examinations and/or
reading the transcripts of them prior to the Relevant Period,'%% and he had
arranged for junior barristers or law students to prepare summaries of the
transcripts.’9" And most of the transcripts of the ASIC examinations were
produced to Portfolio Law in October 201752 — such that Mr O’Bryan
cannot have been studying those transcripts in the preceding 12 month

period.

The Court should find on the basis of the documentary evidence that Mr O’Bryan

had barely commenced to undertake his “trial preparation” activities by the time the

matter settled on 9 November 2017. The evidence shows that:

(@)

On 25 July 2017, Mr O’Bryan drafted a factual chronology totalling
14 paragraphs in length, which he sent to Mr Symons, Mark Elliott and Alex
Elliott stating: “Here is a small start on the chronology of key events that
we will need for the trial. Lots to do here! Do we need more hands on

deck? If so, whose?"1593

On around 14 or 15 August 2017, Mr O’'Bryan and Mr Redwood discussed
how to divide the work of cross-examining Trust Co’s withesses. It was
agreed that Mr O’Bryan would take the principal running of Mr Silavecky,
Mr Lefort and Mr Godfrey. 594

1589

1590

1591

1592
1593
1594

[SYM.002.004.0184] [SYM.002.004.0185] (Email from Mr O’Bryan to Mr Elliott, Mr Symons
and Mr Zita dated 4 August 2015 with an attachment which states “A. Documentary evidence
[all to assist; Maddocks to manage & compile] (i) Trial court book — will be largely based
on the examination court books prepared by the receivers and liquidators...”),

Mr Kingston’s 2 June 2020 Affidavit [SPR.006.001.0004], para [25]; [TRA.500.001.0001]
T65:11-30.

See eg Second Trimbos Report [CCW.031.001.0047] at ._0200 (fee entries for 22 and 23
July 2013), ._0204 (fee entries for 8 and 15 August 2013), ._0259 (fee entry for 16 September
2014), ._0265 (fee entry for 15 October 2014), . 0268 (fee entry for 7 November 2014)
[TRI.004.001.0219] [TRI.004.001.0221] [TRI.004.001.0222] [TRI.004.001.0228]
[TRI.004.001.0232] [TRI.004.001.0240] [TRI.004.001.0245] [TRI.004.001.0246]
[TRI.004.001.0252] [TRI.004.001.0254] [TRI.004.001.0257] [TRI.004.001.0270]
[TRI.004.001.0271] [TRI.004.001.0279] [TRI.004.001.0282] [TRI.004.001.0285]
[TRI.004.001.0288] [TRI.004.001.0289] [TRI.004.001.0294] [TRI.004.001.0301]
[TRI.004.001.0303] [TRI.004.001.0309] [TRI.004.001.0311] [TRI.004.001.0318]
[TRI.004.001.0322].

[CBP.001.003.4658].

[NOB.500.002.1037] [NOB.500.002.1038].

[NOB.503.001.2358].



292

(c) On around 26 September 2017, Mr O’Bryan took the witness outline of Mr
Silavecky that the SPRs’ legal team had prepared in November 2016 and
rebadged it as “STENIC SILAVECKY XXN NOTES”.15%

(d) There is no other evidence before the Court that Mr O’'Bryan advanced the

cross-examination of any other witness.

(e) On 13 October 2017, Mr O’Bryan created a document entitled “Banksia trial
opening submissions”, containing two sentences of rough notes with a
paragraph from a journal article cut and pasted from LexisNexis or another

similar source.15%

() On 24 October 2017, Mr O’Bryan drafted a document, 9 paragraphs long,

entitled “Causation, loss and recovery”.15%7

The Response Document

774

775

In a document that Mr O’Bryan prepared in April 2019 and shared with Mr Zita
(Response Document)'598 after they were both ordered to file affidavits, Mr

O’Bryan claimed:15%°

“In summary, over the period in question we closely analysed the
pleadings and particulars, drew up trial issues papers on facts and law,
researched the applicable law and prepared submissions about all
important legal principles, studied the documentary record carefully
(which was voluminous, drawn from more than 100 volumes of
discovered documents, transcripts of Corporations Act examinations
and other sources), selected the relevant documents for trial and
prepared the index for the court book, identified the documents for tender
in Mr Bolitho’s case in chief, prepared the opening submissions for trial
(with all relevant documentary evidence intended for tender in
opening), selected the documents which were proposed to be used in
cross-examination and prepared the topics and the lines of questions
for cross-examination.”

This explanation was false. The documentary evidence shows that:

1595

1596
1597
1598
1599

Compare Mr O’Bryan’s “STENIC SILAVECKY XXN NOTES” at [NOB.503.001.3012] with the
witness outline prepared in November 2016 by Mr Redwood on which Mr O’Bryan provided
some “minor comments” [NOB.500.013.1507] [NOB.500.013.1508].

[NOB.503.001.0882]. As to the date of the document, see the metadata.
[NOB.503.001.1166]. As to the date of the document, see the metadata.
[CBP.001.002.8464]; Mr Zita’s July 2020 Affidavit [LAY.070.002.0001], para [9].
[CBP.001.002.8464] at .8471.
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(a) It was Ms Jacobson who reviewed the voluminous documentary record to

develop the Court Book index.

(b) Mr O’Bryan made a start on the other work described in the Response
Document from about mid-September 2017, and it was not well advanced
by the time the matter settled. Mr O’Bryan did not spend hundreds of hours

on that work “over the period in question”.

From the falsity of the account set out in the Response Document, the Court should
infer that Mr O’Bryan is unable to give a truthful explanation consistent with
innocence in relation to the substantial legal fees that the Lawyer Parties sought to

recover.

Charges for discovery review and working on the Court Book that Mr

777

Symons did not undertake

The centrepiece of Mr Symons’ dishonest fee claims comprised his charges for
reviewing the discovery and developing the Court Book. The Court should find that
Mr Symons did not undertake this work, a finding clearly supported by the following

evidence.

Documentary evidence

778

779

On 29 July 2016, Mr O’Bryan asked his secretary Ms Koh to check off “the Trust
Co discovery index” against the Liquidators’ Court Book with a view to thereafter
deciding “what else to print and include in our trial bundle”.'®®® Ms Koh made a
note on a copy of that email which stated that Mr O’'Bryan had asked Ms Koh to
undertake that task, and that she had undertaken it as directed, arriving at the
conclusion that virtually all of the documents in the Liquidators’ Court Book were in

the Trust Co discovery index. 601

On 8 September 2016, the Court made orders for the timetabling of the
proceeding, including for preparation of the Court Book.'®%2 The orders provided
for the SPRs to serve the draft index to the Court Book and for the other parties to

provide comments. 1603

1600
1601
1602
1603

[NOB.503.004.4887_ext].
[NOB.503.004.4887_ext].
[SPR.005.001.3728], paras [11] - [14].
[SPR.005.001.3728], para [12].
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On 15 November 2016, Mr O’Bryan obtained a soft copy of the index to the

Receivers’ Court Book'8%4 and sent it to Mr Symons and Ms Koh. 1605

On 18 November 2016 at 5.06pm, Mr Symons emailed Mr O’Bryan and Ms Koh
attaching “a first cut of a merged index”, which merged together the index to the
Receivers’ Court Book and the index to Trust Co’s discovery which comprised the
Liquidator’'s Court Book (Merged Index).1606

On 18 November 2016 at 5.25pm, Mr O’Bryan asked Ms Koh to cross-check the
Merged Index against the pleadings in both the Bolitho Proceeding and the SPR
Proceeding to ensure that all documents referred to were in the list.'%7 Ms Koh
confirmed she would do s0.'6% The Court should find that Ms Koh undertook that

task, because:

(a) First, a critical document evidencing this work was produced in the remitter,
being a copy of the Merged Index with handwritten annotations (Marked Up
Merged Index).'%° Many of the handwritten annotations in the Marked Up
Merged Index read “UNSURE MUST CHECK”. The same handwriting
appears on Ms Koh'’s record of the task she undertook on 29 July 20161610

referred to at paragraph 778 above.

(b) Second, the Marked Up Merged Index appears to have been the basis for
a typed document discovered in the remitter which cross-references the
pleadings against the Merged Index (Cross-Referenced Index).’®'" The
metadata for the Cross-Referenced Index reveals that it was authored by
Ms Koh.1612

(c) Third, Mr Symons confirmed in an email sent in January 2017 that the work

for the Cross-Referenced Index was undertaken by Ms Koh.1613

1604
1605
1606
1607
1608
1609

1610

1611

1612
1613

[CBP.004.005.9076] [CBP.004.005.9077].

[NOB.500.013.4233] [NOB.500.013.4234].

[NOB.500.013.4337] [NOB.500.013.4338].

[NOB.500.007.0922].

[NOB.500.002.2851].

See eg [SYM.001.003.2606] at .2620, .2622, .2636, .2637, .2638, .2640, .2641, .2645, .2649,
.2651.

[NOB.503.004.4887_ext].

[CCW.049.001.5420]. For instance, row 4 refers to Doc ID [V4.064], and cross-refers to
Page 36 of the Merged Index with the comment “unsure must check”. The same document
and comment appears in the Marked Up Merged Index [SYM.001.003.2606] at .2641, row 6.
[CCW.049.001.5420].

[NOB.500.002.2587].
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(d) Fourth, in an email Ms Jacobson sent to Mr Symons on 12 January 2017,

she described the Cross-Referenced Index as “Florence’s list”.1614

On 29 January 2017, Mr O’'Bryan asked Mr Symons to “have a look at the Banksia
Court book index first thing tomorrow so we can discuss later in the day what else
needs to be done to complete it for circulation”. Mr Symons replied, advising Mr
O’Bryan (and Mark Elliott) that: 1615

J

“Aside from creating a merged list of documents based on the receivers
and liquidators’ court books, and Florence cross-referencing documents
in the pleadings, development of the Court Book index has not
progressed. In particular, | haven’t started the task of going through
the actual documents (in the folders in your room) to remove those for
which we have no need.”

Mr Symons said that he did not then have time to work on it as he was preparing
for another trial.'6'® Mr O’Bryan and Mr Symons decided not to “spend too much
time deciding what to remove from the index” and to “do a quick & dirty for the time

being”.1617

Yet Mr Symons charged several days for reviewing documents and working on the
Court Book from 30 January 2017 to 3 February 2017.'%'® Given that Mr O’'Bryan
directed Mr Symons that it was not necessary to undertake the task of “going
through the actual documents... and working out what can be removed from the

merged list’, it is not evident why Mr Symons would undertake that work.

If Mr Symons had reviewed the discovery in January/February 2017, or ever, he
would have some work product to show for it. But it is clear that no such work

product exists, because:

(a) The Contradictors specifically asked Mr Symons’ solicitors if Mr Symons
prepared a chronology or other document setting out his notes from his
review of the documents.'®'9 Mr Symons declined to answer that letter, and

never produced such a document.

1614
1615
1616
1617
1618

1619

[CCW.049.001.5418] [CCW.049.001.5420].

[NOB.500.002.2587].

[NOB.500.002.2587].

[NOB.500.002.2587].

See Mr Symons’ fee slips for January and February 2017 in the Third Trimbos Report
[CBP.001.010.5957] at .6240 - .6243.

[AFP.005.001.14185].
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(b) Significantly, on 19 December 2017, Mr Symons sent an email to Mr
Trimbos in which he passed off as his own work the Marked Up Merged
Index which (the Court should find) comprises Ms Koh’s work product. He
said to Mr Trimbos: “Attached is a scan of the copy of a print-out of the index

| was working on in late January / early February”.

On 9 May 2017, Mr O’Bryan sent an email to Mr Symons stating: “/ suggest we
move Nick Montgomery off the Vocation train asap and onto finalising the Banksia
court book”.1%20 The reference to “Vocation” is a reference to another class action
that Mark Elliott, Mr O’Bryan and Mr Symons worked on. 162

On 11 May 2017, Mr Symons emailed Mr O’Bryan suggesting that Mr Zita send an
email to Maddocks “asking for the present version of their draft Court Book so that
we can do this process efficiently”.'%22 Mr O’Bryan agreed.'$?> Mr Symons drafted

an email for Mr Zita to send, 24 and Mr Zita sent it.1625

It is therefore implausible that Mr Symons spent the time he charged on 10 and 11
May 2017 reviewing documents and working on the Court Book. Mr O’Bryan and
Mr Symons envisaged that the SPRs’ legal team would perform the lion’s share of
the work, and any work that needed to be done in the Bolitho Proceeding would be

delegated down.

In July and August 2017, Mr Symons charged extraordinarily large sums for
reading documents and working on the Court Book.'%%6 The fees charged were not

substantiated by any work product.

Ms Jacobson’s retainer to act in the matter to review the discovery and develop the Court

Book index

791

Critically, on 11 September 2017, Mr O’Bryan decided that it was necessary to
bring a second junior on board to assist with discovery review and development of
the Court Book.'%2” Ms Jacobson was briefed for that purpose. On 12 September
2017, Mr Symons sent Ms Jacobson the pleadings and the Merged Index that he

1620
1621
1622
1623
1624
1625
1626

1627

[NOB.500.002.2038].

[SYM.001.003.2057].

[NOB.500.002.2038].

[NOB.500.002.2038].

[NOB.500.002.2036].

[CBP.001.001.1059].

See Mr Symons’ fee slips for July and August 2017 in the Third Trimbos Report
[CBP.001.010.5957] at .6240 - .6265.

[NOB.500.002.0499].
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had prepared in November 2016.1622 Ms Koh sent Ms Jacobson the documents
that she had prepared in November 2016 to cross-check the merged index “against
our pleading and Banksia's pleading to ensure all the documents referred to in
them are in these lists”.'%2% Ms Jacobson then emailed Mr Symons setting out her

understanding of her task:1630

“THE TASK: COMPILING A LIST OF DOCS TO BE RELIED ON BY PLT
IN DATE ORDER) THAT WILL FORM THE COURT BOOK/
HYPERLINKED COURT BOOK INDEX.

USE FORMAT OF MERGED MASTER LIST — delete empty columns but
add column where doc is referred to or purpose relied on (Maddocks to
compile the CB)

STEP 1 — CHECK OFF ALL ITEMS IN SOC ARE INCLUDED — MARK UP
IN COLOUR ON MASTER INDEX and inc cross reference

(Refer to Florence’s list by reference to V numbers, and search up V
number in Master List ,and marry up to Master List doc reference)

(If there are docs that do not appear in Master List — then make a list of
those and email to MS)

STEP 2- CHECK OF ALL ITEMS IN WITNESS STATEMENTS —
COMPRISING PLT'S WITNESS STATEMENT (3p), BS'S WIT
STATEMENTS AND TRUST COS WIT STS

STEP 3- CHECK ALL DOCS IN EXPERT EVIDENCE REPORT (TBA)
ARE INCLUDED

STEP 4? — CHECK DOCS IN FOLDERS and TRUST CO DOCS and also
LIQ Docs if anything else is to be relied upon re breaches by Trust Co.”

On 13 September 2017, Ms Jacobson sent another email to Mr O’'Bryan and Mr

Symons which stated: 1631

“The existing Master index* done a year ago seems to include all the
Ashurst and Clayton Utz documents, but not all the Liquidator
documents. The process as discussed with Michael is to colour highlight
the documents in the existing Master index which are referred to in the
SOCs (for Bolitho and Banksia) and the Defence, as well as the witness
statements and expert witness statements and add cross-references in the
index. I don’t propose to delete anything for our purposes, and added
documents will be in another colour. | have started with the pleadings
and working through the index, and then after that will go through the

1628

1629
1630
1631

[CCW.049.001.2220] [CCW.049.001.2222] [CCW.049.001.2436]; [CCW.049.001.2650]
[CCW.049.001.2652].

[CCW.049.001.1034] [CCW.049.001.1035].

[CCW.049.001.5418] [CCW.049.001.5420]; [CCW.044.001.0013].
[NOB.500.002.0193].
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witness statements and expert statements (will need a usb of them from
Michael)”.

On 21 September 2017 at 3.49pm, Ms Jacobson sent an email to Mr O’Bryan

stating:1632

“Florence is adding reference to the docs in the Liq CB index (the 3
volumes — from which we found the missing TC docs yesterday).
Some of these docs have hand written notes/mark-ups by you and/or
have asterixes — should | infer that the ones marked up or which have
asterixes on the tabs are docs you want in the CB; or you might want to look
through again?”

Mr O’Bryan replied, saying: “I will look through them all again”."%33

On the basis of this evidence, the Court should make the following findings:

(@)

First, Ms Jacobson was asked by Mr O’Bryan and Mr Symons to work on
the Merged Index that Mr Symons prepared in November 2016 and which

nobody had touched since then.

Second, Ms Jacobson's job was to cross-check that Merged Index against
the pleadings, witness statements and expert reports, and make sure all of
the documents referred to in the pleadings, witness statements, and expert

reports were included in the Court Book index.

Third, nobody had done any work on narrowing documents for tender at
that stage. It was Ms Jacobson's job to develop a list of all the documents
from all the possible document sources. That list might be narrowed down,

but that had not happened yet.

Fourth, the Merged Index that Mr Symons created in November 2016 was
incomplete, and did not include critical documents, namely, the documents
in the Liquidators’ Court Book.

Fifth, nobody had noticed that the Merged Index was incomplete until Ms
Jacobson was briefed, because nobody had advanced the development of

the Court Book index in the intervening period.

1632
1633

[CCW.049.001.3785].
[CCW.049.001.3785].
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() Sixth, and most significantly, Mr Symons had not done any work in
reviewing the documents in the Liquidators’ Court Book and the Receivers’
Court Book and developing the Court Book index for trial. If he had done
that work, Ms Jacobson would have been briefed with a work product that
had been developed and advanced, rather than with the Merged Index that
was prepared in November 2016 and, it appears, was inaccurate or

incomplete.

(9) Seventh, Mr O’Bryan had examined the documents in the Liquidators’
Court Book at some point in time, but Mr Symons had not. Mr O’Bryan had

made annotations on the documents; Mr Symons had not.

(h) Eighth, Mr O’Bryan proposed to look at the Liquidators’ Court Book
documents again himself. He did not give that task to Mr Symons. That

fortifies the conclusion that Mr Symons was not across the documents.

Ms Jacobson’s work on discovery review and developing the Court Book is evidenced by

work product, which is lacking from Mr Symons

796

797

After Ms Jacobson was briefed on around 12 September 2017, Ms Jacobson

worked up and developed the Court Book index by:

(a) cross-referencing documents in the Merged Index to pleadings and

evidence;
(b) adding documents that were not in the Merged Index; and
(c) colour coding the documents with green and yellow highlighting. 1634

The time that Ms Jacobson spent on the matter is evident in her work product. In
contrast, Mr Symons discovered no documents to substantiate his significant fees
charged for reviewing discovery throughout 2017. The only conclusion reasonably

open is that he did not do that work.

1634

Compare Ms Jacobson’s document at [SYM.004.001.0033] with the merged index prepared
in November 2016 [NOB.500.013.4338].
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Mr Symons had little or no input into deciding what documents should be included in the

Court Book

798

In September 2017, Mr O’Bryan sent some emails to Ms Jacobson with documents
that he thought should be included in the court book index.'63% Mr Symons sent no
such emails, even though one would ordinarily expect junior counsel to take charge
of deciding what documents to include in the court book. If Mr Symons had
reviewed the discovery, he would have had his own thoughts about which

documents should be included in the Court Book.

Mr O’Bryan and Ms Jacobson engaged with Trust Co’s trial documents, but Mr Symons

did not

799

800
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On 20 September 2017, Clayton Utz circulated a preliminary list of documents that

Trust Co proposed to include in the Court Book. 636

On 21 September 2017 at 6.50am, Ms Jacobson emailed Mr O’'Bryan and Mr
Symons with her analysis of Trust Co’s preliminary list.'%3” There is no email from
Mr Symons setting out any such analysis. That shows that he was not across the
documents, as he had never really looked at them. An active and engaged junior
counsel will seek to contribute their knowledge of the documents and the evidence
towards the forensic challenges of the case. “As anyone who has practised as
leading counsel will know, senior counsel places great reliance on junior counsel
for all aspects of the preparation of a case for trial.”'63 There is little evidence of

such active engagement by Mr Symons.

On 21 September 2017, Mr O’'Bryan sent a number of emails to Mr Symons, Ms
Jacobson and Mr Redwood about Trust Co’s draft court book index, 163 including
an email to Ms Jacobson identifying the documents in Trust Co’s index that he
wanted to look at.'®® There is no evidence of such engagement with Trust Co’s

documentary evidence by Mr Symons.

1635

1636
1637
1638
1639

1640

[NOB.500.002.0165]; [NOB.500.002.0158] [NOB.500.002.0159]; [NOB.500.002.0149]
[NOB.500.002.0150]; [NOB.500.001.9858] [NOB.500.001.9859]. See also Mr O’Bryan’s
email dated 26 September 2017 stating “I will try to complete our list by end of week”
[NOB.500.001.9440]

[NOB.500.001.9717] [NOB.500.001.9720].

[NOB.500.001.9588].

Yates Property Corp Pty Ltd (in liq) v Boland (1998) 85 FCR 84, 111E.
[NOB.500.001.9582] [NOB.500.001.9584]; [NOB.500.001.9580]; [NOB.500.001.9561]
[NOB.500.001.9563].

[NOB.500.001.9564] [NOB.500.001.9565].



301

Mr Symons’ contribution to the Court Book was to collate Ms Jacobson’s work into an

excel spreadsheet on 20-21 September 2017

802

803

804
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The documentary evidence shows that Mr Symons did nothing on the Court Book
in September 2017 until 20 September 2017, when Ms Jacobson asked him for “a
comprehensive index from Trust Co”, and Mr Symons replied that he was “putting
these together now” and asked for Ms Jacobson’s “current version of the master
list”.1841 |t took Mr Symons no more than about a day to convert Ms Jacobson’s
list to excel form'842 and amalgamate it with other lists of documents, with

automatic formulas to flag missing documents. 643

On 21 September 2017 at 5.37pm, Mr Symons sent an email to Mr O’Bryan and
Ms Jacobson which attached an excel document which collated Ms Jacobson’s
document and the various lists and indexes of documents, including the receivers’
documents, the liquidators’ documents, the Trust Co discovery, and the Trust Co
court book index.'%4 His excel document used automatic formulas to identify
documents in Trust Co’s court book index which appeared to be missing from the

discovery. Mr Symons observed that:

“Yellow are documents which Simone has identified should be included in
our Court Book index. Green are documents which Simone has identified
in another party’s pleading. Light blue are documents in Trust Co’s Court
Book index for which we do not at this stage appear to have a copy from
amongst Trust Co’s discovery, the receivers’ documents and the liquidators’
documents.”

Ms Jacobson replied, stating: 164

“Thanks Michael. The highlighting task is ongoing — this document
includes references to all pleadings, Norman’s emails re docs and to the
extent possible docs referred to in Potter and Morris reports. | still propose
to highlight Liquidator docs we want in, and additional docs that were in the
second old SOC folder (but not previously highlighted) as well as other
docs. | also will search this list for some of the docs in Trust Cos draft index
that Norman wants to view.”

This email exchange provides further proof that Ms Jacobson was doing most or

all of the work of physically looking at the documents, and Mr Symons was not.

1641
1642
1643
1644
1645

[CCW.049.001.6562] [CCW.049.001.6564].
[SYM.004.001.1103] [SYM.004.001.1104].
[SYM.004.001.1095] [SYM.004.001.1096].
[SYM.004.001.1095] [SYM.004.001.1096].
[SYM.004.001.10871].
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On 20 and September 2017, Clayton Utz and Maddocks circulated Trust Co’s and

Banksia’s draft court book indices. 646

On 26 September 2017, Mr Symons sent an email to Ms Jacobson attaching an
updated excel court book index which “automatically matched the documents in
our court book index to the draft Banksia CB Index” and flagged missing
documents with an “automatch fail”.'®*’ Ms Jacobson’s fee slips indicate that she
thereafter undertook the work of “looking through indexes, and usb as to all
discovery. Following up missing docs — XXN doc. Review Master against
[Banksia’s] index manually re duplication issues and all automatch fail documents;
saving as needed... checking rest of [Banksia’s] index against de-duplicated list,

and comments, noting docs which are in — errors in list.”48

This evidence shows that Mr Symons’ main contribution was to collate various lists
of documents in excel and to use formulas to cross-check those lists against each
other. The forensic analysis of the documents was undertaken by Ms Jacobson

and Mr O’Bryan, and not by Mr Symons.

Ms Jacobson encountered a password protection issue for the first time, which Mr Symons

would have discovered if he had reviewed the documents

809

810

On 22 September 2017, Mr Symons sent an email to Mr Redwood and Maddocks,
raising as an issue the fact that numerous discovered documents were
inaccessible as they were protected by password.'4° Ms Jacobson'’s fee notes for

22 September 2017 reveal that Ms Jacobson drafted that email.'650

If Mr Symons had reviewed the discovery at an earlier point in time, he would have
encountered the password issue. The fact that the password issue remained
undetected until 22 September 2017 provides further proof of the falsity of Mr
Symons’ charges for reviewing the discovery and developing the court book
throughout 2017, and highlights the egregious and rapacious overcharging that Mr
Symons was purporting to get away with in his billing practices. The honesty and

integrity of barristers is no more apparent than in their billing practices. Trial

1646

1647
1648

1649
1650

[SPR.001.002.0042] [CBP.001.007.8444]; Mr Kingston’s 2 June 2020 Affidavit
[SPR.006.001.0004], para [29].

[SYM.004.001.0902] [SYM.004.001.0904].

Third Trimbos Report [CBP.001.010.5957] at .6292 (Ms Jacobson’s entry for 26 September
2017).

[SPR.001.002.0056] [SPR.500.002.0283].

Ms Jacobson'’s fee note for 22 September 2017 refers to “Draft email to BA solicitors — re
discovery.” [CBP.001.010.5957] at .6291.
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preparation is an exacting and time consuming endeavour; but when it comes to

billing, those endeavours can only record what work was honestly undertaking.

Mr Symons had limited ability to resolve Ms Jacobson’s queries about the evidence

811

812

F3.5

On 27 September 2017, Mr O’Bryan created the “STENIC SILAVECKY XXN
NOTES” document, which was, in fact, a rebranded version of the witness outline
for Mr Silavecky that the SPRs’ legal team had drafted in November 2016.1%%" Ms
Jacobson searched for the documents referenced in that document, and sent an
email to Mr Symons with various queries.'%%2 Mr Symons replied: “I'm going

through these now to the best of my ability”.1653
This email exchange shows that:

(a) Mr O’Bryan sought the assistance of Ms Jacobson, and not Mr Symons, in
performing the legwork to find documents in order to begin working up the

cross-examination of Mr Silavecky.

(b) Mr Symons conceded he had limited ability to resolve the queries raised by

Ms Jacobson. That reflects that he was not across the documents.

Month-by-month analysis of purported fees and alleged work

813

814

A detailed comparison of the activities of Mr O’'Bryan and Mr Symons against their
email traffic and the key events in the Bolitho Proceeding is set out in the

Contradictors’ chronology, prepared as an aide memoire for the Court.6%4
The following points should be noted:

(a) Mr Zita/Portfolio Law discovered all documents in their possession relating

to the Bolitho Proceeding pre-dating 24 December 2017;16%

(b) Mr O’Bryan was ordered to discover emails with Mr Symons and other

documents evidencing his work product for the period from 1 January 2017

1651
1652
1653
1654
1655

[NOB.503.001.3012].
[SYM.004.001.0943].
[SYM.004.001.0943].
[AID.010.026.0001_3].
[CCW.053.001.0018].
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to 30 October 2017,'856 and otherwise voluntarily discovered a range of

emails and documents purportedly evidencing his work product;

(c) Mr Symons was ordered to discover all documents recording or evidencing
his work product on the Bolitho Proceeding for the period 1 July 2017 to 31
October 2017;1657

(d) the SPR also discovered evidence of cooperation between the legal
representatives acting in the Bolitho Proceeding and the SPR Proceeding,

including emails between Mr O’'Bryan and Mr Redwood.

That documentary evidence supplies a detailed picture of the activities of the

Lawyer Parties during the Relevant Period.

It emerges clearly from that picture that Mr O’Bryan and Mr Symons could not have
spent the time they charged to the Bolitho Proceeding during the Relevant Period.
Their charges were substantially fabricated. Mr O’Bryan gave the matter some
attention of the Relevant Period, but he invented charges for trial preparation work,
and inflated the time allocated for various other activities. Mr Symons billed a
defensible sum for July — November 2016, but he invented and/or inflated most
of the fees he charged in the 2017 calendar year. Their capitulations, and the
concessions each of them made through their respective senior counsel, permit no
other inference than that they acknowledge that their charges were substantially

fabricated.

June 2016

817

818

Mr O'Bryan’s initial draft of his bill for June 2016 charged 73 hours; he increased

that to 111 hours in his quest to reach his Fee Target.'658

That was achieved by increasing the hours charged for a range of different
activities on a range of different dates in June 2016. Alterations to fee entries made
17 months after the event bespeak guesswork at best. For instance, for 16 June
2016, Mr O’Bryan increased his time entry for “Conferring with Jonathon Redwood

re: expert reports, reading same” from 3 hours to 1 day. Plainly, Mr O’Bryan had

1656
1657
1658

Orders dated 24 April 2020 [ORD.500.022.0001], paras [2.h] and [2.i].

Orders dated 24 April 2020 [ORD.500.022.0001], paras [4.a].

[AID.010.003.0001] (Contradictors’ aide memoire comparing Mr O'Bryan's June 2016 bill
[CBP.001.010.5957] at .6156 against his first draft prepared on around 15 November 2017
[NOB.500.001.74441).
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no record to support the extra fees charged. If his records indicated 1 day, it would

have been reflected in the first iteration of his bill.

Mr O'Bryan’s initial draft of his bill for July 2016 charged 106 hours.'®5° He did not

alter the bill in subsequent iterations. 1660

However, the documentary evidence reveals that Mr O’'Bryan prepared his July

2016 bill through the same unreliable process as his other bills.

This is best demonstrated by way of an example. Mr O’Bryan charged 1 day on
12 July 2016 for:

“Conferring with Mr Elliott, Alex Elliott and junior counsel re: email from
Wendy Botsman with questions regarding class action notice to group
members, advising; conferring with Kate Anderson re: confidential and
privileged joint opinion for the plaintiff, advising; conferring with Tony Zita
and Mr Elliott re: email from Clayton Utz enquiring whether plaintiff will be
serving any non-confidential submissions in support of his s.33V application
/ email from Maddocks whether plaintiff will be filing any submissions
(including confidential submissions) pursuant to the orders of Robson J
made 2 June 2016, advising; reviewing draft response to Wendy Botsman;
conferring with junior counsel, Mr Elliott and Alex Elliott re: same, advising;
conferring with Kate Anderson re: will issue a supplementary opinion
withdrawing paragraph 113 of joint settlement opinion, advising,; conferring
with Tony Zita and Mr Elliott re: same, advising.”

The documentary evidence reveals the following matters with respect to Mr

O’Bryan’s work in connection with the fees he charged for 12 July 2016:

(@)

On 12 July 2016 at 10.05am, Mrs Botsman sent an email to

info@banksiaclassaction.com with questions about the claims for legal

costs and commission from the Partial Settlement, which Alex Elliott
forwarded to Mark Elliott, Mr O’Bryan, Mr Symons. 166"

On 12 July 2016 at 5.04pm, Mr O’Bryan replied to Alex Elliot, Mark Elliott
and Mr Symons, stating: “/ suggest MS prepares a response by cut & paste

from our joint advice”, and Mr Symons replied “Ok”.1662

1659
1660
1661
1662

[NOB.500.001.7447].
See Mr O'Bryan's July 2016 bill in the Third Trimbos Report [CBP.001.010.5957] at .6160.
[SYM.002.001.1957].
[SYM.002.001.1984].
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On 12 July 2016 at 9.33pm, Mr Symons circulated a draft response. Three
minutes later, at 9.36pm, Mr O’Bryan replied: “Yes, | agree, thx M. Tony,

pls dispatch tomorrow”.1663

On 12 July 2016 at 4.37pm, Mr Zita sent an email to Mark Elliott, Mr
O’Bryan, Mr Symons and Alex Elliott forwarding an email from Clayton Utz
enquiring as to “whether your client will be serving any non-confidential
submissions in support of his s 33V application.”%* Mr O’Bryan replied:

“The answer is no. Our submissions are our joint opinion & vice versa”.1%65

On 22 July 2016, Mr O’Bryan prepared a supplementary submission
totalling 4 paragraphs in length which withdrew paragraph 113 of the joint
settlement opinion that Mr O’Bryan and Mr Symons prepared in connection
with the Partial Settlement. Based on that supplementary opinion, the

conferral with Ms Anderson on 12 July 2016 cannot have taken much time.

It would appear that Mr O’Bryan was in Sydney working on another case in
early or mid-July 2016.7666

This documentary evidence does not substantiate a charge for 1 day working on

the matters described in Mr O’Bryan’s fee entry for 12 July 2016.

This example shows that the Court cannot even rely upon the first iteration of Mr

O’Bryan’s bills, which he and his secretary prepared prior to Mr O’Bryan’s

endeavour to “increase the hours to the max extent possible”.1667

August 2016

825

826

Mr O'Bryan’s initial draft of his bill for August 2016 charged 85 hours; he increased

that to 127 hours in his quest to reach his Fee Target.'668

That was achieved by increasing the hours charged for a range of different

activities on a range of different dates in August 2016.

1663
1664
1665
1666
1667
1668

[SYM.002.001.1991].

[CBP.004.006.6251].

[CBP.004.006.6251].

[CBP.004.007.5191]

See the reference to this language in [NOB.500.001.7493].

[AID.010.005.0001] (Contradictors’ aide memoire comparing Mr O'Bryan's August 2016 bill
[CBP.001.010.5957] at .6165 against his first draft prepared on around 15 November 2017
[SYM.010.001.0286]).
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These alterations occurred 15 months after the event, when Mr O’Bryan prepared
his bills in November 2017. No honest hypothesis is open for those revisions. If
Mr O’Bryan had a record of having spent 1 day on the matter on 3 August 2016
(to take an example), he would not have charged 4 hours in the first draft bill he

prepared on about 14 or 15 November 2017.

That is also borne out by a detailed analysis of the charges. Again, to take a single

example, in his first draft bill, Mr O’'Bryan charged 2 hours on 26 August 2016 for:

“Conferring with W Crothers, M Hill, S Hill and S Tan re: outcome of hearing
before Robson J, advising; amending statement of claim to remove
director and auditor claims, conferring with Mr Elliott, junior counsel,
Sam Kingston and David Newman re: same, advising.”

In the final version of his August 2016 bill, Mr O’Bryan charged 5 hours for that
activity, and also added a new charge for 1 day on 27 August 2016 for “Further

drafting amended pleadings, conferring’.

The documentary evidence reveals that Mr O’'Bryan completed the amendments
to the pleading on Friday 25 August 2016 and sent them to Mr Newman and Mr
Kingston on that day.'®°® Thereafter, Mr O’'Bryan exchanged some emails with
Maddocks, Mr O’Bryan and Mr Symons about the pleading amendments.'”® The
charge for 1 day on Saturday 27 August 2016 for “further drafting” the pleading
amendments and “conferring” about them were fabricated. In this way Mr O’Bryan

turned 2 hours of work into 13 hours.

September 2016

831

832

Mr O'Bryan’s initial draft of his bill for September 2016 charged 61 hours; he

increased that to 131 hours in his quest to reach his Fee Target.6"
That was achieved by adding 70 hours for:

“‘Reviewing discovered documents and witness statements and outlines,
transcripts of public and ASIC examinations and other source evidentiary
documents, and conferring with instructing solicitors and junior counsel

1669
1670
1671

[NOB.500.012.6823] [NOB.500.012.6824].

[NOB.500.012.6921] [NOB.500.012.7017].

[AID.010.019.0001] (Contradictors’ aide memoire comparing Mr O'Bryan's September 2016
bill [CBP.001.010.5957] at .6168 against his first draft prepared on around 15 November 2017
[NOB.500.001.7472)).
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concerning opening submissions and evidence for tender and cross-
examination at trial.”

The documentary evidence reveals that Mr O’Bryan sent only a few short emails
on the matter in September 2016, and was mostly concerned with the interests of
AFP in minimising its exposure to security for costs.'®”2 That documentary
evidence does not support the thesis that Mr O’Bryan and his team were hard at
work in preparing for trial. Nor do the objective facts: the trial was at that time fixed
for 1 May 2017, which was still a long way off;'673 the pleadings were in a state of

flux;1674 and the evidence had not been filed.

October 2016

834

835

836

Mr O'Bryan’s initial draft of his bill for October 2016 charged 36 hours; he more

than tripled that to 116 hours in his quest to reach his Fee Target.'675
That was achieved by adding 80 hours for:

“‘Reviewing discovered documents and witness statements and outlines,
transcripts of public and ASIC examinations and other source evidentiary
documents, and conferring with instructing solicitors and junior counsel
concerning opening submissions and evidence for tender and cross-
examination at trial.”

The documentary evidence reveals that Mr O’Bryan sent only a few short emails
on the matter in October 2016.776 There is no evidence of any activity in respect
of opening submissions and cross-examination; indeed, the evidence shows that
Mr O’Bryan did not start thinking about opening submissions until a year later, in
October 2017.

November 2016

837

Mr O'Bryan’s initial draft of his bill for November 2016 charged 81 hours; he

increased that to 131 hours in his quest to reach his Fee Target.'67”

1672

1673
1674
1675

1676
1677

See the documentary evidence for September 2016 summarised in [AlD.010.026.0001_3].
See in particular [CBP.001.006.5391] [CBP.001.006.5394].

[NOB.500.013.0096].

[NOB.500.013.0707].

[AID.010.018.0001] (Contradictors’ aide memoire comparing Mr O'Bryan's October 2016 bill
[CBP.001.010.5957] at .6173 against his first draft prepared on around 15 November 2017
[NOB.500.001.7470]).

See the documentary evidence for October 2016 summarised in [AID.010.026.0001_3].
[AID.010.015.0001] (Contradictors’ aide memoire comparing Mr O'Bryan's November 2016
bill [CBP.001.010.5957] at .6177 against his first draft prepared on around 15 November 2017
[NOB.500.001.74601]).
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This was achieved by tinkering with the hours charged for a range of activities on
a range of dates. That tinkering occurred 1 year after the event, in the course of
Mr O’Bryan workshopping his bills in November 2017. Plainly Mr O’Bryan did not
have a record to suggest that he (for instance) spent 1 day on reading a witness
outline, drafting a letter, and conferring with Mark Elliott about various matters on
28 November 2016; if he did, he would not have charged 2 hours for those

activities in his first draft bill.

To take a significant example, Mr O’Bryan charge of 30 hours from Sunday 20
November 2016 to Tuesday 22 November 2016 for “Conferring with junior
counsel re: draft court book index, review of court book documents, advising”. The

documentary evidence demonstrates that:

(a) Mr Symons sent Mr O’Bryan “a first cut of a merged index”on 18 November
2016, which amalgamated the indices of the Receivers’ Book and the

Liquidators' Court Book.678

(b) Mr O’Bryan then directed his secretary to “cross-check against our pleading
and Banksia's pleading to ensure all the documents referred to in them are

in these lists”.1679

(c) Mr O’Bryan did not review any documents himself for that purpose, and nor
did Mr Symons. Two months later, in January 2017, Mr Symons
confirmed that: “Aside from creating a merged list of documents based on
the receivers’ and liquidators’ court books, and Florence cross-referencing
documents in the pleadings, development of the Court Book index has
not progressed.”%0 And at about the same time Mr O’Bryan sent an email
to Mr Redwood which referred to “the version of the Court Book which we

were working on late last year”."%®

December 2016

840

Mr O'Bryan’s initial draft of his bill for December 2016 charged 36 hours; he nearly

tripled that to 96 hours in his quest to reach his Fee Target.'682

1678
1679
1680
1681
1682

[NOB.500.007.0922]; [NOB.500.013.4337] [NOB.500.013.4338].

[NOB.500.007.0922].

[NOB.500.002.2587].

[NOB.500.002.2598].

[AID.010.007.0001] (Contradictors’ aide memoire comparing Mr O'Bryan's December 2016
bill [CBP.001.010.5957] at .6182 against his first draft prepared on around 15 November 2017
[NOB.500.001.7486]).
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That was achieved by adding 60 hours for:

“‘Reviewing discovered documents and witness statements and outlines,
transcripts of public and ASIC examinations and other source evidentiary
documents, and conferring with instructing solicitors and junior counsel
concerning opening submissions and evidence for tender and cross-
examination at trial.”

In November 2016, Justice Croft vacated the trial that was fixed for May 2017. On
5 December 2016, Justice Croft’s associate advised the parties that the trial would
commence no earlier than term 4 of 2017 or term 1 of 2018.7%83 |t would be
astonishing for senior counsel to spend the lead up to the Christmas vacation
period preparing for a trial that was then at least a year away; and the documentary
evidence does not support that proposition. There is virtually no evidence of any
activity at all by Mr O’Bryan in December 2016.1684

January 2017

Mr O’Bryan

843

844

845

Mr O'Bryan’s initial draft of his bill for January 2017 charged 3 hours; he increased

that to 93 — 113 hours in his quest to reach his Fee Target.'68%
All of the additional hours charged relate to:

“‘Reviewing discovered documents and witness statements and outlines,
transcripts of public and ASIC examinations and other source evidentiary
documents, and conferring with instructing solicitors and junior counsel
concerning opening submissions and evidence for tender and cross-
examination at trial.”

Mr O’Bryan’s initial instruction to Ms Koh directed her to add 13 days to his January
2017 bill in respect of this work.'686 Evidently he subsequently deleted charges for
some of the nominated dates, presumably in an effort to make the bill more
plausible. Ultimately the bill included charges for 9 days of trial preparation work,
but charged for 11 days. 68"

1683
1684
1685

1686
1687

[CBP.001.006.0693].

See the documentary evidence for December 2016 summarised in [AID.010.026.0001_3].
[AID.010.009.0001] (Contradictors’ aide memoire comparing Mr O'Bryan's January 2017 bill
[CBP.001.010.5957] at .6184 against his first draft prepared on around 15 November 2017
[NOB.500.001.7446])).

[NOB.500.001.74186].

[CBP.001.010.5957] at .6186 (the total of 11 days was used as the basis for calculating the
fee; but only 9 days appear in the fee slip).
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The Court should find that the trial preparation charges were fabricated. The Court
should find that Mr O’Bryan did not spend half of January 2017, or any of January
2017, on reviewing discovery and working on his opening submissions on a matter
with no trial date. Nor was he preparing to cross-examine Trust Co’s witnesses
whose evidence he had not seen, or the witnesses that might or might not be called
by Banksia, which was Mr Bolitho’s co-plaintiff. Mr O’Bryan was on holiday in
January 2017, in accordance with the usual practice of the Victorian Bar. This is
borne out by the fact that, on 25 January 2017, he advised Mr Redwood that he
would be “back on deck next week”.'%88 There is no evidence of any activity on

the matter by Mr O’Bryan until late January 2017.168°

Mr Symons

847

Mr Symons charged 23 hours in January 2017, principally for document review
and working on the Court Book on 30 and 31 January 2017.'%%0 The Court should
find that those charges were fabricated, for the reasons set out at paragraphs 777
to 786 above.

February 2017

848

849

850

851

Mr O'Bryan’s initial draft of his bill for February 2017 charged 33 hours; he

increased that to 73 hours in his quest to reach his Fee Target.6%

Mr Symons charged 96.5 hours in February 2017, largely for document review and
working on the Court Book and for attending to a directions hearing held on 24
February 2017.1692

The Court should find that those charges were fabricated or inflated as set out

below.

First, there is hardly any documentary evidence of work product by Mr O’Bryan

and Mr Symons in February 2017.16%% Mr Symons’ only real engagement with the

1688
1689
1690

1691

1692

1693

[NOB.500.002.2598].

See the documentary evidence for January 2017 summarised in [AID.010.026.0001_3].

See Mr Symons’ fee slip for January 2017 in the Third Trimbos Report [CBP.001.010.5957] at
.6240. The reference to “33 hours” appears to be an error.

[AID.010.008.0001] (Contradictors’ aide memoire comparing Mr O'Bryan's February 2017 bill
[CBP.001.010.5957] at .6187 against his first draft prepared on around 14 November 2017
[NOB.500.001.74871)).

See Mr Symons’ fee slip for February 2017 in the Third Trimbos Report [CBP.001.010.5957]
at .6242.

See the documentary evidence for February 2017 summarised in [AID.010.026.0001_3].
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matter was his attendance at a directions hearing on 24 February 2017.1%4 Mr

O’Bryan sent only a few short emails on the matter.

Second, Mr O’Bryan did not read the discovery, work up cross-examination,
develop the opening submissions in February 2017 for the reasons set out in

paragraphs 769 to 776 above.

Third, Mr Symons could not have spent the time he charged for reviewing
discovery and working on the Court Book on 1, 2 and 3 February 2017 for the

reasons set out in paragraphs 777 to 812 above.

Fourth, Banksia discovered some additional documents in February 2017. Mr
O’Bryan took a quick glance at them and formed the view that they “Appeared to
be a lot of junk” and asked his team whether anyone else had the time to look at
them.'%%  Mr Symons charged 2 days for (inter alia) reviewing those
documents.’% There is no evidence that he undertook any analysis of those

documents.

Fifth, the documentary evidence reveal that Mr O’'Bryan and Mr Symons were not
engaged with interlocutory issues in February 2017. Mr O'Bryan’s edits to a
position paper for a directions hearing drafted by Maddocks mostly stated: "Mr
Bolitho agrees with the proposed orders”.'%°" That passive role does not justify the
time Mr Symons charged in connection with the directions hearing, position paper

and proposed orders. 698

Sixth, Mr O’Bryan and his team were not seeking any further discovery in February
2017.16% When a legal team is hard at work on a case, it usually results in requests
for documents. Indeed, when Mr O’Bryan did turn his attention to the case in

September and October 2017, he began asking for more documents. 790

1694

1695

1696

1697

1698

1699
1700

[CBP.001.006.0810].

[CBP.001.006.0280].

See Mr Symons’ fee slip for February 2017 in the Third Trimbos Report [CBP.001.010.5957]
at .6242, entries for 13 and 14 February 2017.

[NOB.500.002.2429] [NOB.500.002.2430]; [NOB.500.002.2409]; [CBP.001.006.3918]
[CBP.001.006.3926].

See Mr Symons’ fee slip for February 2017 in the Third Trimbos Report [CBP.001.010.5957]
at .6242, entries for 9 to 26 February 2017.

[CBP.001.006.1704].

[NOB.500.001.8702]; [SYM.004.001.0679] [SYM.004.001.0681].
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857 Seventh, Mr O’'Bryan was interstate on another matter for parts of February 2017,
including from about 13 to 16 February 201779 and from about 24 February 2017
onwards.'792 His attention was on that other matter.

March 2017

858 Mr O'Bryan’s initial draft of his bill for March 2017 charged 17 hours; he more than
quadrupled that initial assessment to 70 hours in his quest to reach his Fee
Target.793 Most of the additional time charged relates to reading documents.

859 Mr Symons charged 37.5 hours in March 2017.1704

860 The Court should find that those charges were fabricated or inflated, as set out
below.

861  First, there is virtually no email traffic from Mr O’'Bryan or Mr Symons in March
2017,77%5 and the logical inference is that they were not working on the matter.

862 Second, the evidence reveals that Mr O’'Bryan and Mr Symons sought to avoid
interlocutory issues that arose in March 2017. Mr O’Bryan advised his team to
avoid the special referee appointed by Justice Croft as much as possible, and to
adopt an attitude of “diplomatic nothingness” in relation to the special referee.1706

863  Third, Mr O’'Bryan was in Cambodia for most of March 2017.1797 Mr O’Bryan was

not working on this matter while on holiday in Cambodia. The Court should find
that he did not take any of his lever arch folders with him. He did not even take a
laptop with him: he told his secretary that he had “no access to materials to
enable me to create any documents here”.'’% The Court should find that he was

not reading discovery, and was not preparing for trial.

1701
1702

1703

1704

1705
1706

1707
1708

[NOB.500.002.2458].

[CBP.001.006.0689]; [NOB.500.002.2461]; [NOB.500.002.2387]; see also
[NOB.503.001.0317].

[AID.010.013.0001] (Contradictors’ aide memoire comparing Mr O'Bryan's March 2017 bill
[CBP.001.010.5957] at .6191 and against his first draft prepared on around 14 November
2017 [NOB.500.001.7456])).

See Mr Symons’ fee slip for March 2017 in the Third Trimbos Report [CBP.001.010.5957] at
.6245 - .6247.

See the documentary evidence for March 2017 summarised in [AlD.010.026.0001_3].
[CBP.001.006.0534]; see also [CBP.001.006.5902]; [NOB.500.002.2340];
[CBP.001.006.5906].

[SPR.001.003.0020].

[SYM.008.001.0022].
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Fourth, and in any event, the Court should find that Mr O’Bryan did not undertake
any work in relation to trial preparation in March 2017, for the reasons set out in

paragraph 769 to 776 above.

April 2017

865

866

867

868

869

870

Mr O'Bryan’s initial draft of his bill for April 2017 charged 15 hours and more than
tripled that to charge 89 hours in his quest to reach his Fee Target.'7% Most of

the additional time charged relates to reading documents and preparing for trial.

Mr Symons charged 37.5 hours in April 2017, principally in relation to a directions

hearing before the special referee held on 26 April 2017.1710

The Court should find that those charges were fabricated or inflated, as set out

below.

First, there is virtually no email traffic from Mr O’Bryan or Mr Symons in April

2017,"71" and the logical inference is that they were not working on the matter.

Second, Mr Bolitho was not seeking any further discovery of documents, which
shows they were not thinking about the case.’”'?2 They were content to leave that
to the SPRs, whose legal team was thinking about the case and seeking further

discovery.'713

Third, internal emails exchanged between the Lawyer Parties and Mark Elliott in
April 2017 confirm that they were not interested in interlocutory issues at that time:
Mr O’Bryan suggested that Mr Symons attend a directions hearing on his own “so
we don’t appear too interested in it (which we are not)”.'"'* Mr O’Bryan again
instructed his team to steer clear of the special referee appointed to determine

interlocutory disputes.'71°

1709

1710

1711
1712
1713
1714
1715

[AID.010.004.0001] (Contradictors’ aide memoire comparing Mr O'Bryan's April 2017 bill
[CBP.001.010.5957] at .6194 and against his first draft prepared on around 14 November
2017 [NOB.500.001.7480]).

See Mr Symons’ fee slip for March 2017 in the Third Trimbos Report [CBP.001.010.5957] at
.6245 - .6247.

See the documentary evidence for April 2017 summarised in [AlD.010.026.0001_3].
[CBP.001.002.0144] [CBP.004.007.8716] [CBP.004.008.3797].

[NOB.500.002.2164]

[CBP.004.002.0351] [NOB.500.002.2140].

[NOB.500.002.2083] [NOB.500.002.2086].
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All of this hardly bespeaks a barrister feverishly working away on the matter,
preparing cross-examination of scores of witnesses and working up his cross

examination in a trial that was nearly a year away.

Fourth, the Court should find that, in April 2017, Mr O’'Bryan was busy on other
pursuits: documentary evidence reveals that he was working on another matter the
trial of which was then imminent or underway, and which “fell over” at around that

time.1716

Fifth, the Court should find that Mr O’Bryan did not undertake any work in relation
to trial preparation in April 2017, for the reasons set out in paragraph 769 to 776

above.

May 2017

874

875

876

877

878

Mr O'Bryan’s initial draft of his bill for May 2017 charged 20 hours. His final bill for
May 2017 charged 110 hours — more than 5 times that much and increased that
by a multiple of more than 5 to charge 110 hours in his quest to reach his Fee

Target. 717

Mr Symons charged 32.5 hours in May 2017, including numerous hours for

reviewing documents and working on the Court Book.'718

The Court should find that those charges were fabricated or inflated, for the

reasons set out below.

First, there is virtually no email traffic from Mr O’'Bryan or Mr Symons in May

2017,'1% and the logical inference is that they were not working on the matter.

Second, the documentary evidence reveals that Mr O'Bryan and Mr Symons
remained detached from interlocutory issues in May 2017.1720 The major event in

May 2017 was Trust Co’s announcement that it would be delayed in filing its

1716

1717

1718

1719
1720

[NOB.500.002.2187]

[AID.010.014.0001] (Contradictors’ aide memoire comparing Mr O'Bryan's April 2017 bill
[CBP.001.010.5957] at .6197 and against his first draft prepared on around 14 November
2017 [NOB.500.001.7458]).

See Mr Symons’ fee slip for May 2017 in the Third Trimbos Report [CBP.001.010.5957] at
.6252, entries for 10 and 11 May 2017.

See the documentary evidence for May 2017 summarised in [AlD.010.026.0001_3].
[NOB.500.002.2041] [CBP.001.001.0956]
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evidence. 72! Mr O’Bryan’s principal contribution was to draft some

correspondence for Portfolio Law to send objecting to that delay. 722

Third, the Court should find that Mr O’Bryan did not undertake any work in relation
to trial preparation in May 2017, for the reasons set out in paragraph 769 to 776

above.

Fourth, for the reasons set out in paragraph 777 to 812 above, the Court should
find that Mr Symons did not undertake any work on discovery review and
developing the Court Book in May 2017. The documentary evidence shows that
Mr O’Bryan and Mr Symons intended to obtain the SPRs’ draft Court Book index'723
and then delegate to Nick Montgomery any further work in reviewing documents
and identifying Mr Bolitho’s additional documents.'”?* Mr Symons did not review

any documents himself.
Fifth, on 24 April 2020, Mr O’Bryan was ordered to discover and produce:

(a) one invoice for each matter that Mr O’'Bryan worked on in the period
1 January 2017 to 30 June 2017;1725

(b) all invoices issued in five specified class action with Mark Elliott in the period
1 October 2013 to 31 December 2019.1726

The picture of Mr O’Bryan’s billing practices conveyed by those documents, though
necessarily incomplete, nonetheless reveals Mr O’Bryan’s egregious billing
practice most starkly for the month of May 2017,72” when Mr O’Bryan charged
more than $300,000 to other matters. Self-evidently, it was impossible for Mr

O’Bryan to have spent 110 hours on the Banksia matter in May 2017.

Mr O’Bryan’s practice of running two books of account enabled him to camouflage
the discrepancy between his legitimate barrister’s practice billed through his clerk
and the class action practice billed through his personal assistant at his direction.
That barristers, let alone members of the inner Bar, should conduct themselves in

1721
1722
1723
1724
1725
1726
1727

[NOB.500.002.1949].

[NOB.500.002.1971]; [NOB.500.002.1949]; [NOB.500.002.1940].
[NOB.500.002.2038].

[NOB.500.002.2038].

Orders dated 24 April 2020 [ORD.500.022.0001], para [2.c].
Orders dated 24 April 2020 [ORD.500.022.0001], para [2.]].
[CCW.038.001.0005_2].
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this manner, is abhorrent to the proud practices and traditions of the Victorian Bar,

and should be the subject of the strongest judicial condemnation.

June 2017

884

885

886

887

888

Mr O'Bryan’s initial draft of his bill for June 2017 charged 43 hours; he more than

doubled that to charge 112 hours in his quest to reach his Fee Target."2®
Mr Symons charged 78 hours in June 2017.172°

The Court should find that those charges were fabricated or inflated, for the

reasons set out below.

First, there is virtually no email traffic from Mr O’'Bryan or Mr Symons in June
2017,'730 and the logical inference is that they were not working on the matter. The
evidence of work product comprises a few short emails,’”3! a contribution to a
position paper,’32 and a submission, less than 1.5 pages in length, which Mr
Symons took 1 hour to draft and Mr O’Bryan took 16 minutes to settle, opposing

an extension of time for Trust Co to file its evidence.1733

Second, that evidence of work product, such as it is, confirms that Mr Symons

charged manifestly excessive sums. For example:

(a) Mr Symons charged a cumulative total of about 25 hours'734 in respect of
the special referee conference on 6 June 2017, yet the evidence reveals it
lasted less than 1 hour'”3% and traversed 3 matters which were addressed

in a position paper of 1.25 pages in length.'736

1728

1729

1730

1731

1732

1733

1734

1735

1736

[AID.010.012.0001] (Contradictors’ aide memoire comparing Mr O'Bryan's June 2017 bill
[CBP.001.010.5957] at .6201 and against his first draft prepared on around 14 November
2017 [NOB.500.001.7453]).

See Mr Symons’ fee slip for June 2017 in the Third Trimbos Report [CBP.001.010.5957] at
.6255.

See the documentary evidence for June 2017 summarised in [AlD.010.026.0001_3].
[NOB.500.002.1875] [NOB.500.002.1854] [NOB.500.002.1855] [NOB.500.002.1836]
[NOB.500.002.1775] [NOB.500.002.1785] [CBP.001.011.0991] [CBP.001.002.0059]
[NOB.500.002.1771].

[NOB.500.002.1865] [NOB.500.002.1866].

[NOB.500.002.1806]; [CBP.001.001.6342] [CBP.001.001.6345].

See Mr Symons’ fee slip for June 2017 in the Third Trimbos Report [CBP.001.010.5957] at
.6255, entries for 1 — 8 June 2017.

The conference was at 5pm: [NOB.500.002.1859]. Mr Symons reported on the conference at
5.53pm: [NOB.500.002.1855].

[NOB.500.002.1865] [NOB.500.002.1866].
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(b) Mr Symons charged 1 day'”3” for 14 June 2017 when the only evidence of
any activity by him on that day is a 1.5 page submission he drafted opposing
an extension of time for Trust Co’s evidence to be filed, which he took

1 hour to draft and Mr O’Bryan took 16 minutes to settle.'738

(c) Mr Symons charged heavily for matters that he was not involved in - which
reflects the fact that he slavishly copied Mr O’Bryan’s fee slips to prepare
his own bills, without regard to whether he actively contributed to the work
for which Mr O’Bryan had charged.'73°

(d) On 13 June 2017, in relation to correspondence about Trust Co’s delay in
filing its evidence, Mr O’Bryan suggested to his team that “we just let this
run its course and don’t comment further on the timetable before Friday
(unless something happens that compels us to do otherwise)”.'740 Mr
Symons’ mere receipt of that email was chalked up as 6 hours for

“conferring” and “advising”.

(e) On 26 June 2017, in relation to Banksia’s application to join Insurance
House, Mr O’Bryan said: “We will stay out of this one, lads.”’4" Mr Symons’
mere receipt of that email was chalked up as 3 hours for “conferring” and

“advising” about the application for leave to join Insurance House.

Third, all of the additional hours charged by Mr O’Bryan following the first iteration

of his bill related to alleged work on:

"Reviewing discovered documents and witness statements and outlines,
transcripts of public and ASIC examinations and other source evidentiary
documents, and conferring with instructing solicitors and junior counsel
concerning opening submissions and evidence for tender and cross-
examination at trial".

The Court should find that Mr O’Bryan did not undertake any work in relation to trial

preparation in June 2017, for the reasons set out in paragraph 769 to 776 above.

1737

1738
1739

1740
1741

See Mr Symons’ fee slip for June 2017 in the Third Trimbos Report [CBP.001.010.5957] at
.6255, entry for 14 June 2017.

[NOB.500.002.1806]; [CBP.001.001.6342] [CBP.001.001.6345].

See eg Mr Symons’ fee slip for June 2017 in the Third Trimbos Report [CBP.001.010.5957] at
.6255, entry for 13 June 2017. Mr Symons simply adopted Mr O’Bryan’s fee description for
13 June 2017, but the documentary evidence reveals that Mr Symons was not even copied to
most of the emails for which Mr O’Bryan charged on 13 June 2017 [NOB.500.002.1775].
[NOB.500.002.1836].

[NOB.500.002.1772].
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891  Fourth, in June 2017, Mr O’Bryan was busy with another case that he was running
in Sydney. 1742

892 Fifth, there are direct inconsistencies between Mr O’Bryan’s time charged to the
Bolitho Proceeding and his appearances in the Federal Court (Victorian
registry)'743 and the Victorian Court of Appeal’”#* on other matters in June 2017.

July 2017

Mr O’Bryan

893 Mr O'Bryan’s initial draft of his bill for July 2017 charged 71 hours; he increased
that to 88 hours in his quest to reach his Fee Target.'74°

894  He achieved that by adjusting the hours charged for various activities on various
dates, and by adding in some additional hours for reading documents.

895 The documentary evidence shows that Mr O’Bryan gave some sporadic attention
to the case in early and late July 2017."746 Mr O’Bryan’s charges for reflecting on
Mr Silavecky’s witness statement on 2 July 2017, and for reading and reflecting
on Trust Co’s evidence from 23 July 2017 onwards, "7 are evidenced by his email
communications. Having read the materials, Mr O’Bryan sent emails to the other
lawyers working on the case with ideas, case theories, and requests for
documents.’”#® Conversely, the paucity of such communications at other times
evidences the fact that Mr O’Bryan was not working on the matter at other times.

896 That documentary evidence illustrates the legal process at work. Law is a thinking

profession; and particularly in a complex commercial case involving several
lawyers working as a team, the process of thinking about a case generates a
documentary trail. It is that documentary trail that is missing for most of the fees

charged.

1742
1743
1744
1745

1746

1747
1748

[NOB.500.002.1875]; [NOB.500.002.1854].

ACCC v Meriton Property Services Pty Ltd [2017] FCA 1305 (5 June 2017).

Melbourne City Investments Pty Ltd v Myer Holdings Ltd [2017] VSCA 187 (9 June 2017).
[AID.010.011.0001] (Contradictors’ aide memoire comparing Mr O'Bryan's July 2017 bill
[CBP.001.010.5957] at .6206 against his first draft prepared on around 15 November 2017
[NOB.500.001.7543]).

[NOB.500.002.1754] [NOB.500.007.8821] [NOB.500.007.8822]; [NOB.500.002.1617]
[NOB.500.002.1314] [NOB.500.002.1316] [NOB.500.002.1337].

[NOB.500.002.1314]; [NOB.500.002.1286] [NOB.500.002.1287].

[CBP.001.001.5744] [CBP.003.002.0493] [NOB.500.002.1070] [NOB.500.002.1071]
[NOB.500.002.0794].
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Mr Symons

897

898

Mr Symons charged 192 hours in July 2017, totalling $79,200.174°

The Court should find that the whole bill was fabricated. Mr Symons did nothing
on the Bolitho Proceeding in July 2017. Neither he nor anyone else produced a
single document evidencing or recording any work product by Mr Symons in July
2017 in response to the Court’s orders requiring discovery of same. He was copied
to some emails, but did not send any himself. Charges for discovery review and
working on the Court Book comprise the substantial proportion of the bill, and as
set out at paragraph 777 to 812 above, the Court should find that Mr Symons did

not undertake this work.

August 2017

Mr O’Bryan

899

900

901

Mr O'Bryan’s initial draft of his bill for August 2017 charged 42 hours; he increased
that to 102 hours in his quest to reach his fee target.’”50 All of the additional hours

charged related to alleged work on:

"Reviewing discovered documents and witness statements and outlines,
transcripts of public and ASIC examinations and other source evidentiary
documents, and conferring with instructing solicitors and junior counsel
concerning opening submissions and evidence for tender and cross-
examination at trial".

There is no documentary evidence to support the additional 60 hours that Mr

O’Bryan charged for “trial preparation” in August 2017.

The documentary evidence shows, in August 2017, Mr O’Bryan followed up on an
earlier discovery request;'”®! he settled a letter of instructions to an expert that Mr
Redwood had drafted,'”52 he provided some comments on the second expert
report of Mr Hardy which Mr Redwood sent to him as an advanced draft;'"53 he

settled a list of discovery requests that Mr Redwood prepared,'’®* he asked

1749

1750

1751
1752
1753
1754

See Mr Symons’ invoice for July 2017 in the Third Trimbos Report [CBP.001.010.5957] at

.6258.

[AID.010.006.0001] (Contradictors’ aide memoire comparing Mr O'Bryan's August 2017 bill
[CBP.001.010.5957] at .6209 against his first draft prepared on around 15 November 2017
[NOB.500.001.7484])).

[NOB.500.002.0792].

[NOB.500.002.0787].

[NOB.500.002.0612] [NOB.500.002.0640].

[NOB.500.002.0664] [NOB.500.002.0665].
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Maddocks to look into a discovery question,’”%> and he looked at Mr Redwood’s

proposed amended pleading.'756

All of this work was reflected in Mr O’Bryan’s initial draft bill, before he added 60
hours for trial preparation; and even the initial draft bill seems generous compared

with the evidence of the work that Mr O’Bryan actually undertook.
To take an example, Mr O’Bryan charged 1 day on 19 August 2017 for:

“Considering Clynton Hardy’s second report, conferring with Jonathon
Redwood re: commenting on same / Charlesworth Nominees Pty Ltd v
Charlesworth [2017] VSC 445, advising, conferring with Mr Elliott, junior
counsel and Jonathon Redwood re: letter from Clayton Utz enclosing
documents requested — para 11 of P J Godfrey’s witness statement,
advising.”

Mr Redwood sent an advanced draft of Mr Hardy’s second report to Mr O’Bryan on
19 August 2017 at 12.39pm, seeking comments; and Mr O’Bryan provided
comments at 3.18pm.""%” At 3.37pm, Mr O’Bryan forwarded Mr Redwood the
decision of Justice Croft in Charlesworth Nominees Pty Ltd v Charlesworth [2017]
VSC 445 — a relatively short judgment, 24 pages in length.'58 At 3.46pm, he
directed Mr Symons to look at some discovery provided by Trust Co that day; Mr

Symons replied a moment later advising “there’s almost nothing in it”.175°

Those email exchanges account for no more than a few hours of work at most,

compared with the 1 day charged by Mr O’Bryan.

The documentary evidence therefore does not support Mr O’Bryan’s initial draft bill,

let alone the inflated bill he ultimately issued.

Mr Symons

907

Mr Symons charged 184 hours in July 2017, totalling $75,900.1760

1755
1756
1757
1758
1759
1760

[NOB.500.002.0706] [NOB.500.002.0707].

[NOB.500.002.0532] [NOB.500.002.0534].

[NOB.500.002.0612] [NOB.500.002.0640].

[NOB.500.002.0612].

[SYM.004.001.1143].

See Mr Symons’ invoice for August 2017 in the Third Trimbos Report [CBP.001.010.5957] at
.6262.
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The Court should find that these charges were fabricated. There is virtually no
evidence of work product by Mr Symons in August 2017 despite the Court’s orders

requiring discovery of same. The following matters are noteworthy.

Reviewing Trust Co’s additional discovery

909

910

911

912

913

On 9 August 2017 at 6.37pm, Clayton Utz provided discovery of some additional

documents. 761

On 9 August 2017 at 6.45pm, Mr O’Bryan emailed Mr Symons and Ms Koh stating:
“We need to have a close look at this stuff. Florence, are you able to download &

organize the documents whilst Michael & | are in Sydney? 1762

On 11 August 2017, Mr Symons emailed Mr O’Bryan copied to Ms Koh attaching
an index of the additional discovery, which he evidently exported using database
software.'763 The index listed 64 documents; reviewing those documents cannot
have taken Mr Symons 18 hours,'’%4 particularly when Mr Symons evidently

produced no written analysis of the documents.

On 12 August 2017 at 9am, Mr O’Bryan sent an email to Mr Symons copied to Ms
Koh asking whether “any of these documents relate to the First Legal or Hedon
Investments mergers with Banksia in 1999 (see Godfrey para 10)?”765 Mr Symons
charged 2 hours for “conferring” and “advising” about this question,'76¢ but he did
not actually answer it; instead, at 5.20pm, Mr O’Bryan directed the same question

to Mr Kingston and Mr Redwood,'”%” and Mr Redwood answered it.'768

Mr O’Bryan later sent an email to Mr Symons stating “remind me to discuss with
you the additional discovery”,'76°® which suggests that Mr O’Bryan looked at the

discovery himself when Mr Symons failed to do so.

1761
1762
1763
1764

1765
1766

1767
1768
1769

[CBP.001.001.4157] [CBP.001.001.4158].

[NOB.500.002.0713].

[SYM.004.001.1146] [SYM.004.001.1150].

See Mr Symons’ fee slip for August 2017 in the Third Trimbos Report [CBP.001.010.5957] at
.6263, charges for 10 — 12 August 2017.

[NOB.500.002.0713].

See Mr Symons’ fee slip for August 2017 in the Third Trimbos Report [CBP.001.010.5957] at
.6263, charges for 12 August 2017.

[NOB.500.002.0669].

[CBP.001.002.0064].

[NOB.500.002.0556]
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On 18 August 2017 at 5.25pm, Clayton Utz provided discovery of further

documents.1770

On 19 August 2017 at 3.46pm, Mr O’Bryan emailed Mark Elliott and Mr Symons
about that discovery, stating: “We need to look at this stuff.”"”’! One minute later,
at 3.47pm, Mr Symons replied, stating: “There’s almost nothing in it.”"""?2 Yet Mr

Symons charged 1 day on 18 August 2017 for reviewing that discovery.'”73

Banksia’s pleading amendments

916

917

918

On 23 August 2017 at 10.46am, Mark Elliott emailed Mr O’'Bryan and Mr Symons
attaching Banksia’s proposed amended statement of claim. Less than 30 minutes

later, at 11.13am, Mr O’Bryan replied to Mark Elliott and Mr Symons, stating:'774

“Attached are my notes on the first few pages of this ridiculous piece of
nonsense. | think the proposed amendments (apart from part G, which |
note with interest has a different set of authors) are crazy. They will almost
certainly provoke an explosive reaction from Trustco and with justification
because there is simply not enough time left between now and February
2018 for all the necessary interlocutory steps be taken for the additional
evidence to be assembled to enable these new issues to be tried. | have
looked at our pleading recently and | do not see any need to amend it. But
if anyone else thinks we should make amendments, we had better do so
very, very quickly. If we do apply to amend it we also will threaten the trial
date. | don’t want to do that for obvious reasons.”

Nine minutes later, at 11.22am, Mr Symons replied, stating: “The particulars to
[59(d)] are pure fantasy”.'"’® For this “work”, Mr Symons charged 1 day, which

was described in his fee slip as “conferring” and “advising”.1776

On 30 August 2017, Clayton Utz wrote to Maddocks complaining about Banksia’s

proposed pleading amendments.'”’7 At 4.10pm, Mark Elliott forwarded the letter

1770
1771

1772
1773

1774
1775
1776

1777

[CBP.001.009.2889] [CBP.001.009.2901].

[NOB.500.002.0586] [NOB.500.002.0590] [NOB.500.002.0591] [NOB.500.002.0592]
[NOB.500.002.0593] [NOB.500.002.0594] [NOB.500.002.0595] [NOB.500.002.0596]
[NOB.500.002.0598]

[NOB.500.002.0556].

See Mr Symons’ fee slip for August 2017 in the Third Trimbos Report [CBP.001.010.5957] at
.6264, entry for 17 August 2017. The charge for 17 August 2017 also includes a charge for
“reviewing documents contained in Liquidators’ Court Book for inclusion in Court Book” which
the Court should find was fabricated, for the reasons set out in paragraphs 777 to 812.
[NOB.500.002.0532] [NOB.500.002.0534].

[SYM.004.001.1140].

Mr Symons’ August 2017 fee slip in the Third Trimbos Report [CBP.001.010.5957] at .6264,
entry for 23 August 2017.

[CBP.001.001.4913] [CBP.001.001.4914].
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to Mr O’Bryan, Mr Symons and Alex Elliott."”8 At 4.55pm, Mr O’Bryan replied,
stating: “No surprise”.’’7® Mr Symons charged 1 day for “conferring” and “advising”

about this letter.1780
Discovery review

919  Most of Mr Symons’ fees charged for August 2017 relate to discovery review and
working on the Court Book. As set out at paragraph 777 to 812 above, the Court
should find that Mr Symons did not undertake this work.

Reading evidence

920 Much of Mr Symons’ fees charged for August 2017 relate to reading evidence.
Neither he nor any other party discovered any document evidencing or recording
any analysis of the evidence that he allegedly reviewed, and the Court should find
that he did not undertake this work.

September 2017

921 For September 2017, Mr O’Bryan charged 103 hours ($141,625)'"8" and Mr
Symons charged 267 hours ($110,137.50).782 The hours charged by Mr O’Bryan
are defensible, but the hours charged by Mr Symons are not. The following matters

are noteworthy.

922  First, the documentary evidence shows that Mr O’Bryan turned his attention to the
matter in about mid-September 2017 and thereafter began to prepare for the trial
that was listed to commence in February 2018. The sudden flurry of emails
communications from Mr O’Bryan in September 20171783 is in striking contrast to
the paucity of such communications in earlier months, and confirms that Mr

O’Bryan had given the case little attention until then.

923 Second, by September 2017, the trial date appeared on the horizon, and Mr
O’Bryan decided that he needed a second junior to assist him with the considerable

1778 [NOB.500.002.0519].
1779 [NOB.500.002.0519].
1780 Mr Symons’ August 2017 fee slip in the Third Trimbos Report [CBP.001.010.5957] at .6264,

entry for 30 August 2017.

1781 Mr O’Bryan’s September 2017 bill in the Third Trimbos Report, [CBP.001.010.5957] at .6213 -
.6223.

1782 Mr Symons’ September 2017 bill in the Third Trimbos Report, [CBP.001.010.5957] at .6213 -
.6226.

1783 See the documentary evidence for September 2017 summarised in [AID.010.026.0001_3].
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work that was yet to be done. Accordingly, on 11 September 2017, Mr O’Bryan
arranged for Ms Jacobson to be retained to provide assistance “for several weeks,
if not months”.'78  Ms Jacobson was briefed to develop the Court Book from

scratch, in circumstances where nothing had been done since November 2016.

Third, Mr Symons charged substantial fees for working on the Court Book index in
September 2017 when the evidence demonstrates that he simply sent her the
pleadings and the Merged Index that he had prepared in November 2016 and told
her what needed to be done.'”® He did not spend 1 day on 5 September 2017
“‘compiling existing sources of electronic documents” and ‘identifying possible
missing documents”. He did not spend 1 day on 6 September 2017 “reviewing
steps necessary to prepare court book index for circulation”. He did not spend
1 day on 7 September 2017 “reviewing status of Court Book index and approach
to achieving Court-ordered deadline for production of court book index”. He did
not spend 1 day on 11 September 2017 undertaking “further work in re document
management for purpose of providing documents to Simone Jacobson”. His fees
for 12, 13, 14, 15, 16, 17, 18 and 19 September 2017 were likewise wholly or

substantially fabricated.

The documentary evidence shows that Mr Symons did nothing on the Court Book
in September 2017 until 20 September 2017, when Ms Jacobson asked him for “a
comprehensive index from Trust Co”, and Mr Symons replied that he was “putting
these together now” and asked for Ms Jacobson’s “current version of the master
list”.1788 1t took Mr Symons no more than about a day to convert Ms Jacobson’s list
to excel form'78” and amalgamate it with other lists of documents, with automatic

formulas to flag missing documents.788

Fourth, Ms Jacobson charged $29,040 including GST for her work in September
2017 in connection with document review and developing the Court Book.'”®® The
sum charged by Mr Symons is out of all proportion with the sum charged by Ms
Jacobson, particularly in circumstances where the evidence demonstrates that it

was Ms Jacobson and not Mr Symons who did the work.

1784
1785

1786
1787
1788
1789

[NOB.500.002.0499].

[CCW.049.001.2650] [CCW.049.001.2652]; [CCW.049.001.2220] [CCW.049.001.2222]
[CCW.049.001.2436].

[CCW.049.001.6562] [CCW.049.001.6564].

[SYM.004.001.1103] [SYM.004.001.1104].

[SYM.004.001.1095] [SYM.004.001.1096].

Third Trimbos Report, [CBP.001.010.5957] at .5991, para [127].
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Fifth, Mr Symons charged substantial fees in September 2017 for reading

evidence. Neither he nor any other party discovered any document evidencing or

recording any analysis of the evidence that he allegedly reviewed, and the Court
should find that he did not undertake this work.

Sixth, Mr Symons charged 2 days and Mr O’Bryan charged 1 day for reviewing

documents which they only glanced at briefly in order to determine that they were

irrelevant, showing their propensity to grossly overcharge their clients for a few

minutes’ work. That arises from the following:

(@)

On 22 September 2017 at 6pm, Clayton Utz provided a download link to
some documents relied upon by Trust Co.'7%° On 23 September 2017, Mr
O’Bryan sent an email to Mr Symons and Ms Jacobson, copied to Mark
Elliott and Alex Elliott, stating: “We need to work out what we do with all this

stuff”. 171
On 24 September 2017 at 6.34pm, Mr Symons replied: 1792

“‘Maybe not much. They show the inadequacies of RSD’s audit
processes — as they seem to be the complete audit working papers.
From a high level review, they seem to show that the audit was a
process of paper-generation and checking of electronic processes
rather than a serious process.”

Mr O’Bryan replied 11 minutes later, at 6.45pm, stating: “Do we care

about the audit?”793

On 25 September 2017 at 8.42am, Mr O’Bryan sent a further email to Mr
Symons and Ms Jacobson copied to Mark Elliott and Alex Elliott, saying: “/
have reviewed these now & agree they are irrelevant to us. | will delete

them from the Dropbox as they take up far too much space”.'7%4

1790
1791
1792
1793
1794

[NOB.500.001.9469] [NOB.500.001.9470].
[NOB.500.001.9469] [NOB.500.001.9470].
[SYM.004.001.1079] [SYM.004.001.1080].
[NOB.500.001.9464].
[NOB.500.001.9464].
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October 2017

929

930

931

932

933

For October 2017, Mr O’Bryan charged 96 hours'7?5 and Mr Symons charged 242

hours.17%

The hours charged by Mr O’Bryan are substantiated by the work he evidently
undertook, but the hours charged by Mr Symons are not, by reason of the matters

set out below.

First, in October 2017, Mr O’Bryan kept up a steady flow of emails to Mr Redwood,
Mr Symons and Ms Jacobson about his thoughts and ideas in the course of
preparing the case for trial.'7%” This flurry of email traffic proves that Mr O’Bryan

was hard at work at that time, and (conversely) was not before then.

Second, the responses to those emails principally came from Mr Redwood and Ms
Jacobson.’”®® There is only limited evidence of engagement by Mr Symons with

the matter.1799

Third, Mr Symons brazenly charged for work that was principally undertaken by

Mr Redwood and Ms Jacobson, rather than by him. For instance:

(a) Mr Symons charged 2 days'8% for (inter alia) investigating a question asked

by Mr O’Bryan as to how Banksia accounted for rollovers,'8! but there is

1795

1796
1797

1798

1799

1800

1801

See Mr O’Bryan’s October 2017 bill attached to the Third Trimbos Report,
[CBP.001.010.5957] at .6213 - .6223.

See Mr Symons’ bill slip for October 2017 [CBP.001.010.5957] at .6272 — .6278.
[NOB.500.001.9288]; [NOB.500.001.9179] [NOB.500.001.9180]; [NOB.500.001.9282]
[NOB.500.001.9283]; [NOB.500.001.9122] [NOB.500.001.9162]; [NOB.500.001.9122];
[NOB.500.001.9150]; [NOB.500.001.9143]; [NOB.500.001.9066]; [NOB.500.001.9043];
[NOB.500.001.9038]; [NOB.500.001.9036]; [NOB.500.001.8959] [NOB.500.001.8960];
[NOB.500.001.8940] [NOB.500.001.8942]; [NOB.500.001.8879] [NOB.500.001.8881];
[SPR.002.001.0603]; [NOB.500.001.8854]; [NOB.500.001.8837]; [NOB.500.001.8754]
[NOB.500.001.8756]; [NOB.500.001.8697]; [SPR.501.001.0679]; [NOB.500.001.8702];
[NOB.500.002.6323] [NOB.500.002.6326]; [SPR.002.001.0624] [SPR.002.001.0625].
[NOB.500.001.9032]; [NOB.500.001.9029]; [NOB.500.001.8940] [NOB.500.001.8942];
[NOB.500.001.8897]; [NOB.500.001.8879]; [NOB.500.001.8870]; [SPR.002.001.0584]
[SPR.501.001.0659]; [NOB.500.001.8692]; [NOB.500.001.8699]; [SPR.002.001.0608];
[NOB.500.001.8626]; [SYM.004.001.0656]; [NOB.500.001.8630].

[SYM.004.001.0667] [SYM.004.001.0676]; [SYM.004.001.0679] [SYM.004.001.0681];
[SYM.004.001.0656] [SYM.004.001.0658]; [SYM.004.001.0650]; [SYM.004.001.0630]
[SYM.004.001.0631] [SYM.004.001.0639].

See Mr Symons’ fee slip for October 2017 [CBP.001.010.5957] at .6273, charges for 4 and 5
October 2017.

[NOB.500.001.8940] [NOB.500.001.8942]; [SPR.002.001.0603]; [SPR.002.001.0582];
[SPR.002.001.0584]; [SPR.002.001.0604]; [NOB.500.001.8697]; [SPR.002.001.0604].
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no evidence of any engagement by Mr Symons with that question.802

Rather, Mr Redwood assisted Mr O’Bryan with that enquiry. 803

(b) Mr Symons charged 1 day'8* for (inter alia) investigating a question asked
by Mr O’Bryan about changes in interest rates offered by Banksia to
debenture holders,'8% when the evidence reveals that it was principally Ms
Jacobson and Mr Redwood who assisted Mr O’Bryan with that question, 1806

with only limited engagement by Mr Symons; 1807

(c) Mr Symons charged 1-2 days'8% for (inter alia) considering the admissibility
and use of examination transcripts, when in fact, it was Ms Jacobson and
Mr Redwood who worked on that issue and conferred with Mr O’Bryan

about it, and not Mr Symons.'80°

Fourth, Mr Symons charged in relation to activities where he was merely copied
to emails by Mr O’Bryan. For instance, Mr Symons charged 5 hours on 9 October
2017 for (inter alia) “Conferring with Jonathon Redwood, Sam Kingston and senior
counsel re: $50 million of ‘unknown payments’, advising”.'®1% Mr Symons provided
no advice in connection with any such matter. He was merely copied to an email
exchange between Mr O’Bryan and Mr Redwood, to which he made no contribution

at all. 1811

Fifth, these matters reveal the obvious reality that Mr Symons fabricated his bills
by slavishly copying Mr O’Bryan’s bills, so that he charged for any activity that Mr

O’Bryan charged for, irrespective of whether he was involved in that work.

Sixth, the documentary evidence reveals that Mr Symons had little or no
involvement in the tasks that one would ordinarily expect junior counsel to do. For

instance, it was Mr O’Bryan, and not Mr Symons, who drafted Mr Bolitho's

1802
1803
1804

1805
1806
1807
1808

1809

1810
1811

See the Contradictors’ chronology [AID.010.026.0001_3], entries for October 2017.
[NOB.500.001.8940] [SPR.002.001.0579].

See Mr Symons’ fee slip for October 2017 [CBP.001.010.5957] at .6273, charge for 6
October 2017.

[NOB.500.001.8870].

[NOB.500.001.8699]; [NOB.500.001.8697]; [SPR.002.001.0604]; [SPR.501.001.0679].
[NOB.500.001.8672]; [SYM.004.001.0676].

See Mr Symons’ fee slip for October 2017 [CBP.001.010.5957] at .6274 - .6275, charges for 6
and 12 October 2017.

[NOB.500.001.8879]; [NOB.500.001.8651]; [SPR.002.001.0608]; [NOB.500.001.8626];
[NOB.500.001.8642].

See Mr Symons’ fee slip for October 2017 [CBP.001.010.5957] at .6273.
[SPR.002.001.0582].
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objections to the witness statement of Mr Silavecky.'8'2 Objections to evidence

are almost invariably the responsibility of junior counsel.

Seventh, it was Ms Jacobson who assisted Mr O’Bryan with the forensic analysis
of the documents to aid him in preparing for trial. Ms Jacobson worked up a
detailed chronology of key documents relating to the case against Trust Co.'813
Such a document is indispensable to junior counsel’s role in reviewing
documentary evidence. Junior counsel’s review of documents is of no utility at all
without some note, chronology, or other work product which summarises or

synthesizes those documents for senior counsel.

Mr Symons produced no like document. This shows that he cannot have done the
work. How did Mr Symons think that it would assist Mr O’Bryan for Mr Symons to
read thousands of documents for hours on end, without producing any analysis or
summary of them, or feeding them into a line of questions for cross-examination
purposes? Information stored in junior counsel’'s head cannot assist senior
counsel; and Mr Symons could have no useful recollection of what he read in the

documents without making some kind of record.

The Court should find that Mr Symons did not undertake the work he alleged in his

bills for reading documents.

Mr O’Bryan’s bills on other matters

940

941

The evidence before the Court reveals inconsistencies between the fees charged

by Mr O’Bryan to the Bolitho Proceeding and his work on other matters. 814
Further, as already noted, on 24 April 2020, Mr O’Bryan was ordered to discover:

(a) one invoice for each matter that Mr O’'Bryan worked on in the period
1 January 2017 to 30 June 2017;1815

1812
1813
1814

1815

[NOB.500.001.8610] [NOB.500.001.8611].

[NOB.503.004.5954_ext] [NOB.503.001.3035] [NOB.503.001.3036].

Australian Competition and Consumer Commission v Meriton Property Services Pty Ltd
[2017] FCA 1305 (5 June 2017) (compare Mr O’Bryan’s bill for that matter
[NOB.501.001.0002] with his bill for the Bolitho Proceeding [CBP.001.010.5957] at .6202);
Australian Competition and Consumer Commission v Cornerstone Investment Aust Pty Ltd (in
lig) (No 4) [2018] FCA 1408 (1 and 2 August 2017) (compare Mr O’Bryan’s bill for that matter
[NOB.501.001.0001] with his bill for the Bolitho Proceeding [CBP.001.010.5957] at .6209);
Goldfields Gas Transmission Pty Ltd v Economic Regulation Authority [2018] WASC 104 (10
and 11 October 2017) (compare Mr O’Bryan’s bill for that matter [NOB.501.001.0004] with his
bill for the Bolitho Proceeding [CBP.001.010.5957] at .6220-.6221).

Orders dated 24 April 2020 [ORD.500.022.0001], para [2.c].
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(b) all invoices issued in five specified class action with Mark Elliott in the period
1 October 2013 to 31 December 2019.1816

The picture of Mr O’Bryan’s billing practices conveyed by those documents, though
necessarily incomplete, nonetheless reveals Mr O’Bryan’s egregious billing
practice most starkly for the month of May 2017,'8'7 when Mr O’Bryan charged
more than $300,000 to other matters. Self-evidently, it was impossible for Mr

O’Bryan to have spent 110 hours on the Banksia matter in May 2017.

Mr O'Bryan and Mr Symons thought it necessary to mislead the Court

943

944

945

about their contribution to the evidence, revealing that they knew

their fees were excessive

On 10 January 2018, Mr O’Bryan, Mr Symons and Mark Elliott exchanged emails
in which they discussed their intention to submit to the Court “that the preparation
and filing of the evidence for BSL and Bolitho was a joint exercise”.'8'® In fact, Mr
Bolitho’s legal representatives had only limited involvement in the preparation of
the evidence.’®® The SPR’s evidence and submissions'®0 to that effect went

unchallenged by AFP and the Lawyer Parties in this trial.

On 19 January 2018, Mr O’Bryan and Mr Symons issued the First Bolitho Opinion
for the settlement approval application before Justice Croft, which asserted that the
evidence was “‘commissioned co-operatively”, 82" and implied that Mr Bolitho and

the SPRs had contributed evenly to the evidence filed in the proceedings.

At the First Approval Application on 30 January 2018, Mr O’Bryan submitted to the
Court that the evidence was “a joint exercise”,'®?2 that ‘it was beneficial for us to
cooperate with the liquidators throughout the preparation”,'823 that “there was the
utmost coordination throughout, in particular in relation to the preparation and the

filing of all the evidence”.1824

1816
1817
1818
1819
1820

1821
1822
1823
1824

Orders dated 24 April 2020 [ORD.500.022.0001], para [2.]].
[CCW.038.001.0005_2].

[NOB.500.005.2480].

Mr Newman'’s 25 March 2019 Affidavit [SPR.006.001.0001], paras [88]-[90].
Further SPR Opinion [CCW.022.001.0460], paras [20], [31] to [79] and Annexure A
[CCW.022.001.0539]; Transcript of hearing on 27 July 2020 [TRA.500.001.0001], 75:9-84:13;
Transcript of hearing on 28 July 2020 [TRA.500.002.0001], 75:9-84:13.

First Bolitho Opinion [SYM.005.001.1400], footnote 37.

Transcript of hearing of First Approval Application [SYM.001.001.5122], T5:13.
Transcript of hearing of First Approval Application [SYM.001.001.5122], T5:20-22.
Transcript of hearing of First Approval Application [SYM.001.001.5122], T5:26-28.
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In the Court of Appeal, Mr O’Bryan submitted to the Court of Appeal that the SPRs’
submission that they had done “the bulk of the work” was a submission “which we
were unaware of”,1825 which “would have been answered by evidence and
submissions to the contrary”.'®6 When Whelan JA said to him: “You seem to
spend a lot of time reading their witness statements”, Mr O’Bryan answered: “No.
We spent a lot of time in preparation of their witness statements, Your

Honours. 827

The fact that Mr O’'Bryan and Mr Symons thought it necessary to mislead the Court
about the extent of their contribution to the evidence shows that they knew their
fees were excessive. And the fact that they maintained that lie from January 2018
before Justice Croft through until August 2018 before the Court of Appeal makes
their conduct all the more wilful and egregious, and highlights the unbecoming
nature of their conduct when they were acting as officers of Court, to whom they
owed a paramount duty. The passage of the transcript from the hearing in the
Court of Appeal extracted above shows that Mr O’Bryan sought to deflect the
Court’s inquiries about the fees of the Lawyer Parties with a bald faced lie. None
of Mr Symons, Mr Zita, Alex Elliott and AFP sought to correct that error in the Court

of Appeal or subsequently, until capitulation in this Court.
This conduct deserves the strongest condemnation.

The overcharging was a means of securing an excessive

commission

The Court should find that the conduct of AFP, Alex Elliott, Mr O’Bryan and Mr
Symons had the purpose and/or effect of providing derivative support for AFP’s
commission, and thereby advanced the interests of AFP (and Alex Elliott) as well

as the interests of Mr O’Bryan and Mr Symons.

First, in connection with the application for approval of the Partial Settlement
including the claim for deduction of a funding commission to AFP, Trust Co filed

submissions dated 1 August 2016 which submissions were distributed to AFP, Alex

1825
1826
1827

Transcript of hearing on 8 June 2020 [SYM.001.001.7683] at .7808 - .7810, T125:24-127:19.
[CBP.001.007.722