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I, Morgan John Kelly of Tower Three, International Towers Sydney, 300 Barangaroo Avenue, 

Sydney NSW 2000, Registered Liquidator, affirm : 

1. I am a joint and several liquidator of Halifax Investment Services Pty Ud (In Liquidation) 

ACN 096 980 522 together with Philip Alexander Quinlan. 

2. On 26 June 2019 I affirmed an affidavit in these proceedings (First Affidavit). I make 

this further affidavit primarily to correct and qualify certain matters addressed in my First 

Affidavit. 

3. Unless otherwise stated, undefined capitalised terms in this affidavit have the same 

meaning as given in my First Affidavit. 

Clarification about the number of clients of Halifax AU and Halifax NZ 

4. Where I refer to "individual clients" of Halifax AU and Halifax NZ, I am referring to the 

legal entities who hold accounts with Halifax AU and Halifax NZ. 

5. At paragraphs 83 to 87 of my First Affidavit I refer to details of the number of "active 

client accounts" and data that the IT team has down loaded in relation to "clients" of 

Halifax AU and Halifax NZ. 

6. The reference to "clients" where it appears in paragraphs 84 to 87 of my First Affidavit 

should be a reference to "active client accounts'. At the time of swearing this affidavit 

the precise number of individual cl ients of Halifax AU and Halifax NZ is not known to me. 

The best information at this time in relation to the number of clients is the number of 

active client accounts, the details of which are set out in paragraph 83 of my First 

Affidavit. It is not yet known to me if, and the extent to wh ich, any individual clients may 

have more than one active client account. It may be that, although there are a total of 

11,938 active client accounts, the individual number of clients may not be that numerous. 

If there are any such clients with multiple accounts, the total number of clients would be 

less than 11,938. There is no way within the trading platforms to identify investors who 

have multiple accounts. In order to determine whether there are investors with multiple 

accounts it would be necessary to undertake a manual review of all investor accounts 

and CSAs to identify each individual investors. 

7. In the circumstances, the matters stated in paragraphs 84 to 87 of my First Affidavit need 

to be revised. The correct position is set out in paragraphs 8 to 11 below, which replace 

the matters set out in paragraphs 84 to 87 of my First Affidavit. 

8. Based on my investigations, there are 9,890 active client accounts invested through 

MT4, MT5 or Interactive Broker AU and 2,048 active client accounts invested through 

Interactive Broker NZ. In relation to the active client accounts referred to in paragraph 83 
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of my First Affidavit, there are 9,859 CSAs entered into with Halifax AU and 1,777 CSAs 

entered into with Halifax NZ. 

9. There are also approximately 302 additional active client accounts within the Halifax 

Group that do not have a related signed CSA. These active client accounts are in respect 

of clients who held accounts with Forex Capital Markets and who were transferred to the 

Halifax Group in 2016. 

10. The data obtained provides a geographical area that is linked to the active client 

accounts. That data indicates that: 

(a) 6,772 of the active client accounts are connected with clients in Australia; 

(b) 1,351 of the active client accounts are connected with clients in China; 

(c) 499 of the active client accounts are connected with clients in New Zealand; 

(d) 1,121 of the active client accounts are connected with clients other countries; and 

(e) 2,195 of the active client accounts are connected with clients that the Liquidators 

cannot determine a place of residence. 

11. The Liquidators have not been able to locate in Halifax AU's or Halifax NZ's books and 

records the geographical location for the clients in connection with those 2,195 active 

client accounts referred to in paragraph 10(e) above. Despite being unable to locate the 

geographic location of the clients in connection with those active client accounts, the 

Liquidators have taken extensive steps to make contact with as many clients as possible 

as required by orders of this Court. 

12. The Liquidators currently have .11,630 unique email addresses in their mailout database. 

That figure does not indicate how many individual clients there are in the Halifax Group 

(as one client may have multiple email addresses, multiple clients may use the same 

email address, and some clients may not have provided an email address). The number 

of unique email addresses does provide a further indication of the approximate number 

of clients within the Halifax Group. 

Typographical error 

13. I have noticed a typographical error in paragraph 159 of my First Affidavit which I wish to 

correct. In paragraph 159 of my First Affidavit, I refer to the "IB Master Account" however 

I ought to have referred to the "IB AU Master Account, IB NZ Master Account". 
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Consideration about making early repayments 

14. In paragraphs 213 to 214 of my First Affidavit I refer to considerations in relation to 

whether it may be appropriate to make payments or distributions to certain categories or 

classes of clients early and in advance of all issues in this proceeding being determined. 

At the time of affirming my First Affidavit the Liquidators had formed the view that any 

such early payments to those clients within the category of having made the On or After 

Appointment Date Deposits was not appropriate at that stage. 

15. The Liquidators have considered that issue further. The Liquidators are now of the view 

that: 

(a) In relation to clients of Halifax AU that made the On or After Appointment Date 

Deposits, subject to certain exceptions, it may be appropriate to make an early 

payment of: 

(i) all deposits received on and after 24 November 2018; and 

(ii) deposits received on 23 November 2018, but only to the extent that either: 

(A) it can be established that the deposits were made before 10.00 am; 

or 

(B) the deposits were made into either the IB Suspense Account or the 

Halifax Pro Suspense Account; and 

(b) In relation to clients of Halifax NZ that are within the category of having made the 

On or After Appointment Date Deposits, subject to certain exceptions, it may be 

appropriate to make an early payment of all deposits. 

16. The exceptions to the return of the On Or After Appointment Date Deposits identified in 

15(a) and 15(b) above are: 

(a) The Liquidators do not consider it is appropriate to return any funds to a client 

who also has a negative net account balance, unless the Liquidators first deduct 

from the amount of the On or After Appointment Date Deposit made by the client 

the amount of the negative net balance(s) by which they are in debit in another 

account or accounts; and 

(b) To the extent that there is a possibility that any open position of a client 

subsequently closed out will result in a negative net account balance for that 

t#4$b m_",",!?J~ 
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client, the Liquidators do not consider it is appropriate to return to that client any 

funds held on their behalf by way of On or After Appointment Date Deposits. 

Affirmed by the deponent 

at Sydney 

in NSW 

on 26 July 2019 

Before me: 

~
/ ? ---= ~~~;?~z ______________ _ 

Signature of w· ness 

) 

Name of witness: (" th er:'''' L o",:le C.ro ..,f,,-el 
Address of witness: Level 31, 1 O'Connell Street Sydney NSW 2000 

Qualification of witness: Solicitor 

AU_Active01905175827vS SEELENL 
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I, Morgan John KeUy of Tower Three, International Towers Sydney, 300 Barangaroo Avenue, 

Sydney NSW 2000, Registered Liquidator, affirm: 

1. I am a jOint and several liquidator of Halifax Investment Services Pty Lld (In Liquidation) 

ACN 096 980 522 together with Philip Alexander Quinlan. 

2. On 26 June 2019 I affirmed an affidavit in these proceedings and on 26 July 2019 I 

affirmed a second affidavit in these proceedings (Second Affidavit). I make this further 

affidavit to correct and qualify a matter addressed in my Second Affidavit. 

Typographical error in paragraph 15(a)(ii)(A) of my Second Affidavit 

3. I have noticed that there is an error in the wording in paragraph 15(a)(ii)(A) of my Second 

Affidavit which I would like to clarify. I intended that sub-paragraph (A) of paragraph 

15(a)(ii)(A) to read as follows (with the single amendment I wish to make in underline). 

(A) it can be established that the deposits were made tJe.feFe after 10.00 
am; 

Affirmed by the deponent 

at Sydney 

in NSW 

on 29 July 2019 

Before me: 

Name of witness: 

Address of witness: 

Qualification of witness: 

) 

) 

Signature of deponent 

i(kvu ~(,_).. jt7 /' S,eetel7~7"Y 
Level 31, 1 O'Connell Street Sydney NSW 2000 

Sol icitor 
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ORDERS 

NSD 2191 of2018 

IN THE MATTER OF HALIFAX INVESTMENT SERVICES PTY LTD (IN 
LIQUIDATION) (ACN 096 980 522) 

MORGAN JOHN KELLY AND PHILIP ALEXANDER 
QUINLAN AS JOINT AND SEVERAL LIQUIDATORS OF 
HALIFAX INVESTMENT SERVICES PTY LTD (IN 
LIQUIDATION) (ACN 096 980522) 
First and second plaintiffs 

HALIFAX INVESTMENT SERVICES PTY LTD (IN 
LIQUIDATION) (ACN 096 980 522) 
Third plaintiff 

JUDGE: GLEESON J 

DATE OF ORDER: 22 AUGUST 2019 

THE COURT ORDERS THAT: 

1. Subject to order 2 below, pursuant to s 90-15 of the Insolvency Practice Schedule 

(Corporations), beiug Schedule 2 to the Corporations Act 2001 (Cth) andlor s 63 and 

s 81 of the Trustee Act 1925 (NSW), the first and second plaintiffs: 

,;i 
", 

(a) were and will contiuue to be justified in using and applying the funds referred 

to in order 2 malie by Gleeson J on 25}anuary 2019 to pay: '; 

(i) the trading expenses of the third plaintiff (company) of the nature set 

out in the schedule of costs, which is attached to these orders and marked 

"Annexure A" to 30 August 2019, substantially in accordance with the 

amounts specified therein; and 

(ii) the administration expenses of the third plaiutiff in respect of meetiug 

costs and Link Market Services of the nature set out in the schedule of 

costs, which is attached to these orders and marked "Annexure A" to 

30 August 2019, substantially in accordance with the amounts specified 

therein, 

(b) will be justified iu usiug and applying the funds referred to in order 2 made by 

Gleeson J on 25 January 2019 and the funds held in the accounts set out iu the 

schedule to these orders and marked "Annexure B" to pay: 

,ii 
'" 
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(i) the trading and administration expenses of the third plaintiff of the 

nature set out in the weekly schedule of costs, which is attached to these 

orders and marked "Annexure C", substantially in accordance with the 

amounts specified therein for each week during the period from 

30 August 2019 and concluding two weeks after the application for 

judicial advice and directions sought in prayers 7 and 8 of the 

interlocutory process filed 3 July 2019 is determined; and 

(ii) Any further reasonable and necessary trading expenses incurred by the 

third plaintiff. 

2. Any person affected by order 1 above has liberty to apply on three business days' notice, 

with such liberty to be exercised within 14 days of the plaintiffs' complying with order 

3 below. 

3. Within seven business days of the making of these orders, the plaintiffs provide notice 

of orders 1 and 2 above to the third plaintiff's creditors and clients by the following 

means: 

(a) to be published on the website maintained by the first and second plaintiffs; 

(b) to be published on the websites of the third plaintiff at www.halifax.com.au and 

www.halifaxonline.com.au (company websites); 

(c) alerting clients of the company, who use the electronic trading platforms 

provided by the company, namely, "Halifax Plus", 'IHalifax Pro" and "Trader 

Workstation", to the publication of the circular on the company websites, via a 

message published on those electronic trading platforms; 

(d) sending a hyperlink to the circular published on the company websites, by email 

to the email address of each client and creditor at such (if any) email address as 

is recorded in the books and records of the company or otherwise notified to the 

liquidators by any creditor; and 

( e) where no email address is recorded in the books and records of the company, or 

otherwise notified to the liquidators by any client or creditor, but a postal 

address is recorded, sending a circular to the postal address of such clients and 

creditors at such postal address as is recorded in the books and records of the 

company. 

Note: Entry of orders is dealt with in Rule 39.32 of the Federal Court Rules 2011. 

l ii ., I " '. ,
" '. 
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ANNEXURE A 

Hillif~x ffll/cr.uneOlS(orvi(lr;& Ply L.td. [In L1qidd;lUol'I) 
Oetailed fOnlcl1s\ ruccipt!; itu.!: paYlmntl> to 30 Augll~t'20t1 

EUlpfoymfont 
An;w~1 lcil'Je iI&.;fuiil 
PAYG 
Payroll (1.1)( 

S;iltlrl~ 
Salsrie;;l- OJria I:ll'IplaycQ 

~)'ilI'il'L!aUM 
Tolllfrnploymtnt 

Otnc, 
A~I'llIr.g 
afllkchil~Cr. 
(:(Jrnpule( toft'/lar~ 
EJ!I'il)!ldl~' 
HIIhxtn' oosls (rool> 
IrullJrnnco 
Ir;to.mot 
T!&!lphone 
We'b$r,o 

. Ctf1U'19l~ay' 
Totaloth,r 

9~.&!9 
79,651 

7~ 

(20),1") 
ljj3,Sf)O 
f1a.B12) 

{42U!>4} 

(5.7&1) 
m·2) 

(~~") 
HB,2$) 
(S3,i8§.) 

i,6,37.S} 
(17/3(J1} 
{7,3S5} 
(S,UlS) 

... ,~J1~1;~2! 
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Adl1ll"!!.!fQt1on expenses 

U~i:liJ'!!J oo~lg 

ill:~~tar1cro_qUDr ~r.~:lp~jr;!~a tl~l:.) 
TOllt Atiiilf~'.~tiDn'QXp~~'ik~'(i,:) :,:·!'~;'h')(~:/(:~. ,~:'~i);C~i:':~':~;' ;:::\ .'.:: .. '" 

'VariofJsplartwm Ml(TwIl'JB CClSts aro dO(jcMc(I{ o.rr:i~~ mtf~erct tt~:; o;:t'c(J/cd. 
hAlf ~ IoctrJN Gsr - nor r.;.;l."limlllkftJrfJntJn.:JiI Sil\'l1;M comp;irOO$ 
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" i ;i 
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21,348 

~""";;::':::"':: ;:":.135'iUl~ i,:,.-·;:;\·:",.·==·:':·'·::;'· ']'21',~n~,' 

(1S,13)) 
(5ii,40z) 

5'/4 
H4 

(1,~ei 
g20) 
(Z'i) 

l)ji1~j 
(lJ~1 
(5,7M) 

595 
r:m'l.5T) 
[";'''1 

(ee) 

.... l.i3,.~) 
"""ij ..... \,11':5.51 

.,.,,'.' ,"; .. 

i ;i 
" 

lBJi2B) 
(1$.r(.lJ)) 

(3,120) 
(17.335) 

(3;;1.000) 

(MW) 
115;420) 

(1;1;1451 
(9,1451 

P.GO) 
li27) 

11',',,1 
":":.>::;-;. ";:::'-:':~';'/[1A;U2!: 

T(Jl>lt 
23 N(I.'1B·:I.o AUq 19 

(24,oii) 
. t(~',~~l 

t~;.{Jl~$~) 
(~~1) 
pa950) 

(543.'715) 

(13:6.$581 
!1"J.J!'SSl 
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" 
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Cash held in company accounts 

Type 

Cnsh held'in IB AU Master Account and IB AU Prop Account 

Typo 

."\.,, 

Account Nam(' 

Account NamE' ealal)tll"~ 01130 JUI')t' 2019 AUD E'lu,v'!ient a!'. at 30 
JUnt' 2019 

Balanc!? pO\{lnttally 
avallanlf1 for lundln!) 
onaolna OO€'r.lt!ons 

8 .. 13nco potontlally 
avaJla};llec fOI funding 
"Cl'l"'IHl "nn ... l,nns 

Balanco potontlally 
3va,lanl& for fUfldlng 
onaolna Oper<ltlons 
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ANNEXUREC 

Halifa)( Investment Services Pty Ltd (In LIquidation) 
Estima1ed weekly receipts and payments beyond 30 August 2019 

Receipts 
Sales 

Total 'reclli!l'ts (A) 

Trading ,eXpenses 
PlatfoITh costs 
Employment 
Occupancy 
Other 
Contln~ency' 

Administration e)(penses 
Meeting costs 
Investor I creditor correspondence (Link) 

Total Adrrilnistratlon ~~penses (C)' 

'Vat/ouspIWorm softwaregos/s are dependent Oil aciual number of trades executed. 
"Ali'figures Include GST -riot reclaimable for finan6ial services companies' 

,,, 
" 

3,558 

f2~k~(8) 
(10,903) 

(1,524) 
(1,028) 
(3,507) 

(2,487) 
(2,487) 
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REASONS FOR JUDGMENT 

GLEESON J: 

1 This judgment concerns the plaintiffs' ex parte application for several orders included in an 

interlocutory process filed 3 July 2019. After making various procedural orders on 29 and 

30 July 2019, the details of which are set out below, 1 reserved judgment on the following 

aspects of the application: 

(1) the plaintiffs' application, pursuant to s 581(4) of the Corporations Act 2001 (Cth) 

(Act), for an order that the Court issue a letter of request to the High Court of 

New Zealand (NZHC), requesting that it act in aid of and be auxiliary to this Court in 

relation to certain matters concerning the liquidation; and 

(2) the application of the first and second plaintiffs (liquidators) for judicial advice, 

pursuant to s 90-15(1) of the Insolvency Practice Schedule (Corporations), being Sch 2 

to the Act (IPS) and ss 63 and 81 of the Trustee Act 1925 (NSW) (Trustee Act) in 

connection with the use of funds to pay ongoing trading and administration expenses 

of the company. 

BACKGROUND 

2 On 23 November 2018, administrators (comprising the present liquidators and Stewart 

McCallum) were appointed to the third plaintiff (Halifax AV) pursuant to a resolution of the 
,. ". 'L ,. \. 
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board in accordance with s 436A of the Act. 

On 27 November 2018, the liquidators and Mr McCallum were appointed to act as joint and 

several voluntary administrators of Halifax New Zealand Limited (Halifax NZ) pursuant to 

s 239(1) of the Companies Act 1993 (NZ) (NZ Companies Act). 

4 Halifax AU owns 70% of the shares in Halifax NZ. 

5 Halifax AV is or was the holder of an Australian Financial Services Licence and provided 

broking and investment services across "platforms" named Trader Workstation (IB Platform) 

(including Interactive Broker AV and Interactive Broker NZ, a dedicated New Zealand 

platform), MetaTrader4 (also known as Halifax Pro) and Metatrader5 (also known as Halifax 

Plus). Halifax NZ was licensed to be a derivatives issuer and was primarily an introducing 

broker to Halifax AV, earning commissions from client referrals to Halifax AV. 
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6 Based on the administrators' report to creditors of Halifax NZ dated 14 March 2019, as at 23 

November 2018, the split of investor accounts and client equity across Halifax AU and Halifax 

NZ was as follows: 

Platform No of investors Equity$m 

IB 2,101 110.0 

IBNZ 2,154 44.4 

MT4 5,844 23.8 

MT5 2,460 33.0 

Total 12,559 211.2 

7 The comparable report to creditors of Halifax AU stated that total investors was 12,599, but 

showed the same number of investors for each platform and the same figures for equity. 

8 Both administrators' reports to creditors record that the administrations were independent but 

were run largely in conjunction due to the "significant cross-over of investors between the two 

entities" . 

9 In December 2018, the Court granted an extension of time for the convening of a second 

meeting of creditors pursuant to s 439(6) ofthe Act until 29 March 2019: Quinlan, in the matter 

of Halifax Investment Services Pty Ltd (Administrators Appointed) (No 2) [2018] FCA 2115. 

A similar order was made by the NZHC in relation to the Halifax NZ administration, also in 

December 2018. 
'< 

10 On 25 January 2019, the Court gave judicial advice to the administrators to the effect that the 

administrators were and would continue to be justified in using and applying specified funds 

to pay the trading and administration expenses of the company in respect of certain costs up to 

certain specified amounts, and "any further reasonable and necessary trading expenses incurred 

by" Halifax AU: Quinlan, in the matter of Halifax Investment Services Pty Ltd (Administrators 

Appointed) (No 3) [2019] FCA 124 (Halifax (No 3)). 

11 On 20 March 2019, a meeting of creditors voted that the company be wound up pursuant to 

s 439C(c) of the Act. The liquidators and Mr McCallum were appointed as liquidators of the 

company. 

12 On 22 March 2019, the liquidators and Mr McCallum were appointed as liquidators of Halifax 

NZ pursuant to s 241 (2)( d) of the NZ Companies Act. 
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13 On 27 March 2019, the Court ordered that the operation of s 446A(2) of the Act be modified 

in relation to the company to facilitate the efficient and effective conduct of the liquidation: 

Quinlan, in the matter of Halifax Investment Services Pty Ltd (In liquidation) (No 4) [2019] 

FCA604. 

14 On 9 May 2019, Mr McCallum resigned from his appointment as liquidator of Halifax NZ. 

Mr McCallum resigned from his appointment as liquidator of Halifax AVon 13 May 2019. 

15 The first plaintiff (Mr Kelly) gave evidence that in May 2019, at meetings of the creditors' 

committee of Halifax NZ and the committee of inspection of Halifax AV respectively, he 

informed the committees about "this application". I took this to include, hi particular, the 

application for this Court to issue a letter of request to the NZHC, with a view to achieving a 

coordinated resolution of the application for the substantive relief described below, together 

with a similar application to be made in the NZHC. 

16 The application for the relief which is the subject of this judgment, and for other procedural 

relief, was heard on 29 and 30 July 2019. 

17 On 29 July 2019, among other orders, I made the following procedural orders: 

(1) Pursuant to r 9.08 of the Federal Court Rules 2011 (Rules), Stewart McCallum be 

removed as a plaintiff . 

. (2) Pursuant to r 9.05 of the Rules, Halifax AV be joined as a plaintiff. 
1 ;. '.~ , ;-

18 On 30 July 2019, I made the following further orders: 

, .1 
'; 

1. Pursuant to s 37 AF of the Federal Court of Australia Act 1976 (Cth) (Act) and 
on the ground that it is necessary to prevent prejudice to the proper 
administration of justice for the purposes of s 37 AG of the Act, the following 
material is not to be disclosed or made available for inspection by any person 
until further order other than the docket Judge, her Honour's personal staff, 
any officer of the Court authorised by the docket Judge, the plaintiffs, their 
staff and their legal representatives: 

(a) in the interlocutory process filed in these proceedings on 3 July 2019: 

(i) the account numbers for those accounts with IB listed on page 
17; 

(ii) the account number for the account with IB listed on page 18; 
and 

(iii) the account number for those accounts with IB listed on page 
19; 

(b) in the affidavit of Morgan John Kelly affirmed 26 June 2019: 
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(i) the account number in paragraph 65(a); 

(ii) the account number in paragraph 67; 

(iii) the account number in paragraph 71; 

(iv) the account number in paragraph 72; 

(v) the account numbers in the table at paragraph 121; and 

(vi) the account numbers in the table at paragraph 125; 

(c) the account numbers in the tables at pages 338, 339, 340 and 341 of 
the exhibit to the affidavit of Morgan John Kelly affirmed 26 June' 
2019 and marked "Exhibit MJK -1"; and . 

(d) the account numbers in the. tables at pages 46, 47, 48 and 49 of the 
exhibit to the affidavit ofIan Phillip Sutherland sworn 26 June 2019 
and marked "lPS-l". 

2. The plaintiffs are to file redacted copies of the documents referred to in order 
1 by 2 August 2019 at 4.00 pm. 

3. Within seven (7) business days of the making of these orders, the plaintiffs are 
to provide notice of the filing of the interlocutory process filed 3 July 2019 
(Interlocutory Process) to the company's clients by the following means: 

(a) publishing copies of the following on a website maintained by the 
liquidators and on the websites of the company, at 
www.halifax.com.au and www.halifaxonline.com.au (Company 
Websites): 

(i) a circular; 

(ii) a redacted copy of the Interlocutory Process; 

(iii) a redacted copy of the affidavit of Morgan John" Kelly 
affIrmed 26 June 2019; 

(iv) a redacted copy of exhibit "MJK-l" to the affidavit ofMorgan 
John Kelly affirmed 26 June 2019; 

(v) a copy of the affidavit ofMorgan John Kelly affIrmed 26 July 
2019; 

(vi) a copy of the affidavit of Morgan John Kelly affirmed 29 July 
2019; 

(vii) a copy of the affIdavit ofIan Phillip Sutherland sworn 26 June 
2019; 

(viii) a redacted copy of exhibit "JPS-l" to the affidavit of ran 
Phillip Sutherland; and 

(ix) a copy of the affidavit ofIan Phillip Sutherland sworn 26 July 
2019; 

(b) alerting clients of the company, who use the electronic trading 
platforms provided by the company, namely, "Halifax Plus", "Halifax 
Pro" and "Trader Workstation", to the publication of the circular on 
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the Company Websites, via a message published on those electronic 
trading platforms; 

(c) sending a hyperlink to the circular published on the Company 
Websites, by email to the email address of each client at such (if any) 
email address as is recorded in the books and records of the company 
or otherwise notified to the liquidators by any client; and 

(d) where no email address is recorded in the books and records of the 
company, or otherwise notified to the liquidators by any client, but a 
postal address is recorded, sending a circular to the postal address of 
such clients at such postal address as is recorded in the books and 
Tecords of the company; 

4. These orders be entered forthwith. 

Funds held by Halifax AV and Halifax NZ 

19 The liquidators have identified 61 accounts held in the name of Halifax AV with a balance of 

AV$147,810,754.04 as at 23 November 2018. 

20 They have identified 14 accounts held in the name of Halifax NZ with a balance of 

NZ$51,671,556.36 as at 27 November 2018. 

21 Investigative work into the way in which Halifax AV and Halifax NZ dealt with funds paid by, 

and assets held for, the benefit of their respective clients for investing and trading has identified 

a total deficiency as at 23 November 20 18 of approximately AV$19 million. The investigations 

have concluded that it is not practically feasible to identify the total proportion of the deficiency 

attributable to each particular client of Halifax AV and Halifax NZ or any particular statutory 
L '. " ... 'i 

trust account in'the Halifax Group (that is, Halifax AV and Halifax NZ). 

"2 In particular, ran Sutherland, an employee of KPMG who works under the supervision of the 

liquidators, gave evidence that his investigations indicate 98% of funds held on trust by the 

Halifax Group are affected by commingling, with this commingling being across all platforms 

and between Halifax AV and Halifax NZ. 

23 The liquidators have conducted investigations into the flow of funds between Halifax Group 

accounts including analysis to determine the extent of pooling and commingling of funds in 

these two accounts with funds in different accounts within the Halifax Group. They have also 

investigated the volume of transactions between accounts of Halifax AV and Halifax NZ. 

24 On the basis of the liquidators investigations into the flow of funds, Mr Sutherland has formed 

the following conclusions: 
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(a) The only noticeable pattern of transfers between accounts is the crediting of a 
client account on the relevant trading platfonn shortly following a client 
deposit being allocated to an individual client. Otherwise, there is no pattern 
behind the transfer of funds between the various accounts in the Halifax Group. 
There is no pattern in frequency of transfers, where funds were directed to, or 
the purpose of the transfers; 

(b) Funds appear to have been transferred on an "as needs" basis. When I refer to 
an "as needs basis", I mean that funds were transferred between the various 
Halifax Group accounts in round sum figures and on an ad hoc basis with no 
noticeable pattern other than to ensure sufficient funds remained in each of the 

. accounts to facilitate ongoing operational requirements, such as ensuring 

. sufficient funds were available to meet client redemptions, credit the platl'orms 
with Interactive Brokers, or make necessary company payments; 

(c) Halifax AV and Halifax NZ both made transfers to maintain a balance of funds' 
in various client accounts (effectively running pooled accounts on an 
intermingled basis); 

(d) Most transfers of funds do not appear to relate to individual client deposits or 
redemptions (with the exception of transfers between suspense accounts and 
allocated accounts); and 

(e) Tracing of client deposits appears not to be practically feasible in most 
instances. 

25 The two largest accounts are the "IB AV Master Account" (with a balance of AV$138,654,002 

as at 23 November 2018) in the name of Halifax AV, and the "IB NZ Master Account" (with 

a balance of NZ$48,699,495 as at 27 November 2018) in the name of Halifax NZ. These 

accounts are held with Interactive Brokers LLC (IB) on behalf of Halifax AV and Halifax NZ 

respectively. The account balances comprise, predominantly, cash and stocks. Mr Sutherland 
I" ',I , " 'r 

observed that funds in other accounts were paid to the IB AV Master Account on an ad hoc 

basis, and funds were transferred to the IB NZ Master Account from various accounts within 

the Halifax Group as and when funds were required on the IB NZ platform. His analysis 

indicates, among other things, that net funds of $22.1 million have been transferred from 

various National Australia Bank (NAB) foreign currency accounts to the IB NZ Master 

Account. The NAB foreign currency accounts were accounts held in the name of Halifax AV. 

26 If the liquidators' analysis, based on their investigations to date, is correct, then there was 

substantial commingling of funds held on trust by Halifax AV and Halifax NZ with the result 

that Halifax AV or its clients may have claims in relation to funds held in the name of Halifax 

NZ and vice versa. 
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APPLICATION FOR LETTER OF REQUEST 

27 The interlocutory process sets out a detailed explanation of the context in which the liquidators 

ask the Court to issue a letter of request. The explanation includes the following matters: 

' " " 

(1) The substantive relief sought concerns funds which, following the sale, closing out or 

realisation of the extant investments made by investor clients through Halifax AU, will 

be held by Halifax AU (or held or controlled by IB) or others on behalf of Halifax AU, 

• following which those funds will be transferred to and held by Halifax AV pursuant to 

trusts (both under statute and at general law) for those clients. The relief sought also 

impacts on funds which, following the sale, closing out or realisation of the extant 

investments made by investor clients through Halifax NZ, will be held by Halifax NZ 

pursuant to trusts (both under statute and at general law) for its clients. 

(2) It is the liquidators' case that, prior to the administrators' appointment in November 

2018, the funds held by each of Halifax AU and Halifax NZ were part of what 

Brereton J, in In the matter of BBY Limited (Receivers and Managers appointed) (in 

liquidation) (No 3) [2018] NSWSC 1718 at [8], called a "deficient mixed fund". 

(3) The deficient mixed fund arose by reason of the following: 

(a) First, in order to allow investors to invest immediately on the IB Platform, even 

before clearance had been obtained from banks in respect of the transfer of funds 

from the relevant Halifax AV account to the relevant IB account, and for other 

operational reasons (such as iledging activities), at iill material times numhous 

inter-account transfers of funds occurred between many of the accounts held in 

the name of Halifax AV and Halifax NZ in respect of all investment platforms 

operated by both entities. Accordingly, there was at all material times an 

extensive commingling of funds in many of the accounts which Halifax AV and 

Halifax NZ held on trust for investor clients - as between clients, as between 

investor platforms and as between Halifax AV and Halifax NZ. 

(b) Secondly, certainly from about January 2017, but very likely from an 

indeterminate time prior to that, these commingled funds became a "deficient 

mixed fund", because Halifax AU withdrew from client segregated accounts 

funds that were held on trust for investor clients and utilised them for non-client 

purposes (that is, for corporate expenses and other non-client purposes). 
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(4) The commingling from an indetenninate time, coupled with the deficiency, has had the 

consequence that funds deposited by clients (or deposited as a result of the sale, closing 

out or realisation of investments by clients) into accounts held in the name of Halifax 

AV and Halifax NZ on behalf of investor clients have, in a very high percentage of 

cases, ceased to be feasibly traceable to any entitlement on the part of individual clients. 

(5) On this basis, the liquidators consider that a very large part of the funds, which, 

following the sale, closing out or realisation of extant investments, will be held by 

Halifax AV and Halifax NZ on tnist for investor clients, will constitute, in effect, a 

single "deficient mixed fund" containing moneys held on trust both by Halifax AV for 

those who invested through it and by Halifax NZ for those who invested through it, in 

respect of which tracing to any entitlement on the part of individual clients is not 

feasible. 

(6) In addition, there are other accounts in the name of Halifax AV (such as accounts, in 

which, although in the name of Halifax AV, the funds are controlled by a Chinese 

merchant provider) where the liquidators have not been able to obtain sufficient 

infonnation to fonn a conclusion as to whether funds are commingled. Those accounts 

have been included in the accounts the subject of the interlocutory process in the 

expectation that, by the time of the final hearing for substantive relief, further 

infonnation will have been obtained which will cast light on whether those further 

accounts are or are not affected by commingling. . , " . , ,~ 
" 

28 In summary, the substantive relief sought is in the nature of judicial advice to the liquidators, 

and judicial advice to Halifax AV as trustee, in respect of difficult questions which arise in 

respect of the distribution of the funds which will be held on trust, following realisation of the 

investments. A key question for the Court is whether there should be a "pooling" (or grouping) 

of the commingled funds to any, and if so, what, extent, with distributions (calculated in 

accordance with the directions or judicial advice of the Court) to the clients on behalf of whom 

those funds are held (see, for example, Georges v Seaborn International (Trustee); In the 

matter of Son ray Capital Markets Pty Ltd (in liq) [2012] FCA 75; (2012) 288 ALR240 at [78]

[85]). The other questions concern the way in which funds held in foreign currency should be 

dealt with; the sale, closing out or realisation of extant investments; the date on which the value 

of each client's investments should be calculated; the netting off of client balances in mUltiple 

accounts; disregarding of small balances; appointment of representative respondents; and 
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remuneration, costs and expenses of the liquidators and the administrators (including on an 

interim basis). 

29 The liquidators propose bringing a parallel application to the NZHC in their capacity as 

liquidators of Halifax NZ, and by Halifax NZ as trustee (proposed NZ application). The 

proposed NZ application will be in respect of funds which, following sale, closing out or 

realisation of extant investments, will be held by Halifax accounts in New Zealand on behalf 

of investor clients. The proposed NZ application will seek directions and judicial advice from 

the NZHC on questions mirroring those arising in this interlocutory process. The parallel 

applications will o,{erlap at least to the extent that they will involve consideration of the correct 

approach by the liquidators, Halifax AD and Halifax NZ to a commingled fund in respect of 

which they will each have distinct obligations. 

30 It appears to the liquidators that it is not feasible for this application and the proposed NZ 

application to be determined separately: each is to a significant extent an application for judicial 

advice or directions in respect of the same commingled pool of funds. 

31 For that reason, the liquidators seek the issue by this Court (FCA) ofa letter of request seeking 

that the NZHC act in aid of and auxiliary to the FCA in respect of the interlocutory process, so 

as to enable the application (and the proposed NZ application which heavily overlaps with this 

application) to be resolved in an effective way. 

32 More specifically, the request, if issued, would be that the NZHC agree to hear and determine ': 

the proposed NZ application by sitting jointly with the FCA whilst the FCA hears and 

determines the application in this proceeding, with a view to each court hearing all of the 

evidence and all of the submissions in both proceedings together (including evidence adduced 

by, and submissions by, those who may be joined to either proceeding or who may be given 

leave in either proceeding to be heard). This could be done in a manner to be jointly determined 

by the courts, including by sitting together physically, which (to facilitate ease of access to 

each court by persons resident in each country who may wish to be heard) may be partly in 

Australia and partly in New Zealand. The letter of request, if issued by this Court as sought by 

the plaintiffs, would contemplate that the NZHC would deliberate together with the FCA so as 

to seek to achieve, so far as possible, an outcome in which inconsistency between the judicial 

advice or directions given by each Court in respect of the same commingled pool of funds is 

effectively eliminated. The manner in which such co-operation is achieved may, for example, 

be informed at least in part by the Guidelines developed by the Judicial Insolvency Network 

", H; ,
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for Communication and Cooperation between Courts in Cross-Border Insolvency Matters, 

which Guidelines are currently under consideration by the Council of Chief Justices of 

Australia and New Zealand. 

33 The plaintiffs observed that this Court is already obliged by s 581(2) of the Act to act in aid of, 

and to be auxiliary to, the NZHC in relation to the proposed NZ application because New 

Zealand is a "prescribed country" within the meaning of s 581 (see reg 5.6.74(e) of the 

Corporations Regulations 2001 (Cth)) and because the NZHC has jurisdiction in "external 

administration matters". Section 581(2) therefore obviates the need for a letter of request from 

the NZHC (0 this Court in relatiol.l to this application if the NZHC were to accede to a letter of 

request, of the kind sought by the plaintiffs, from this Court. 

4 In setting out these propositions, I note at the outset that the NZHC will be required to decide 

whether to accede to any request made and, if so, to what extent and in what fashion: cf. Re 

Ayres; Ex parte Evans (1981) 51 FLR 395 (Re Ayres) at 406. 

Substantive relief sought by the liquidators 

35 The principal relief sought in the interlocutory process is the application for a direction and 

judicial advice as to whether the liquidators and Halifax AV would, following the sale, closing 

out or realisation of extant investments, be justified in: 

(a) grouping or pooling all or some of the funds (including interest thereon) in all 
(or some and, if so, which) Qf the Accounts [held in the name of Halifax .' 
Australia, including the IB Ad Master Account 1 (or s~ch other account( s) as ' 
may be established ... ) and/or the funds (including interest thereon) in all (or 
some and, if so, which) of the accounts ... held by Halifax NZ (or such other 
account(s) as may be established ... ) (subject to advice to that effect in relation 
to these Halifax NZ accounts being given to Halifax NZ by the High Court of 
New Zealaud). 

(b) in lieu of applying Reg 7.8.03(6)(c) of the Corporations Regulations to the 
funds in the accounts (or such other account(s) as may be established ... ) 
within such group or pool, in lieu of applying equitable principles of tracing 
(or equivalent co=on law principles) and in lieu of paying each client the 
amount which represeuts what may have been their entitlement in accordance 
with legal and/or equitable principles, paying each client out of the pooled 
funds an amount equal to the proportion of the pooled funds which is the same 
proportion that that client's entitlement would have been of the pooled funds 
had there not been a deficiency. 

(c) distributing the funds held within the Accounts (or such other account(s) as 
may be established ... ) in some other way and if so in which way. 

36 As I understand the plaintiffs' case, part of the justification for pooling of the accounts held by 

both Halifax AV and Halifax NZ is that Halifax AV or its clients have claims in relation to the 
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accounts held by Halifax NZ. Whether that is so is a matter for determination in the Halifax 

NZ liquidation and, accordingly, explains why the proposed direction as to pooling of funds is 

expressed as "subject to advice" being given to Halifax NZ by the NZHC. 

37 Additionally, the liquidators seek the following direction and judicial advice concerning the 

conversion of funds into Australian dollars: 

A direction, and judicial advice, as to whether the Liquidators and Halifax Australia 
would be justified io convertiog any funds: 

(a) held io foreign currency ioto Australian dollars (subject to any particular 
exclusions, and if so, which) for the purpose of calculatiog the quantum of the 
funds to be' distributed ... and, if not, how and when the value of any funds 
held io foreign currency should be calculated for the purposes of distribution 
to clients of Halifax Australia; 

(b) held io Australian dollars ioto New Zealand dollars (subject to any particular 
exclusions, and if so, which) for the purposes of making distributions to clients 
of Halifax NZ (subject to advice to that effect beiog given to Halifax NZ by 
the High Court of New Zealand). 

38 Again, the proposed advice is expressed as being subject to Halifax NZ's receipt of advice from 

the NZHC. 

Form of the proposed letter of request 

39 The substance of the request is contained in the following two paragraphs: 

10. This request for aid is made to enable the Application io the Federal Court 
proceediogs to be resolved io an effective way io circumstances io ~hich it 
appears that neither the Federal Court of Australia Application nor the 
Proposed NZ Application can be effectively resolved separately from the other 
because most of the trust funds are so commingled that they form a (deficient) 
siogle pool of funds. 

11. If the High Court were to accede to the aid request from it by the Federal Court 
io this letter, the aid would iovolve the High Court agreeiog (pursuant to 
section 8(2) of the Insolvency (Cross-border) Act 2006 (NZ) or otherwise) to 
hear and determioe the Proposed NZ Applicationjoiotly with the Federal Court 
of Australia whilst the Federal Court hears and determioes the Application to 
the Federal Court, with a view to each Court heariog all of the evidence and 
the submissions from all of the parties io both proceediogs (iocluding those 
who may be joioed to either proceediog) together. This could be done by sittiog 
together physically, which may (to facilitate ease of access to each Court by 
persons resident io each country who may wish to be heard) be partly io 
Australia and partly io New Zealand; or by audiovisual liok. The request 
envisages that, although the High Court of New Zealand and the Federal Court 
of Australia would deliver separate judgments determining the Application 
made io each proceediog, each court would, prior to delivery of judgment, 
deliberate together with a view to seeking to achieve, so far as possible, an 
outcome io which ioconsistency between the judicial advice or directions 
given by each Court io respect of the same pool offunds is eliminated. 
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Parties 

40 I have noted that the application was made ex parte. Mr Kelly's evidence is that clients of 

Halifax AU and Halifax NZ have indicated that they wish to he heard in the proceedings, which 

I took to extend potentially to any relief sought in the interlocutory process that has not already 

heen granted and in which the client has a relevant interest. 

41 The interlocutory process seeks orders for the appointment of representative respondents. At 

this stage, the particular issues that might he agitated hy individual clients or representative 

respondents are unknown. In particular, it is not known to what extent, if any, parties may 

dispute the matters set out hy the liquidators in the interlocutory. process, outlined at [27] ahove. 

42 Similarly, it is not yet known what issues might he agitated hy individual clients or 

representative respondents in response to the proposed NZ application. 

Legal framework 

43 Section 581(4) ofthe Act provides relevantly: 

44 

The Court may request a court of an external Territory, or of a country other than 
Australia, that has jurisdiction in external administration matters to act in aid of, and 
be auxiliary to, it in an external administration matter. 

Section 580 defines "external administration matter" to mean a matter relating to, relevantly: 

(a) winding up, under [Chapter 5 of the Act], a company ... ; or 

" (b) winding up, outside Australia, a body'borporate ... ; or 

(c) the insolvency of a body corporate. .. . 

• 5 In Warner (Trustee), in the matter ofBarnes and Barnes [2018] FCA 1784, Yates J identified 

the following three issues that arise on an application for the exercise of an analogous power 

in s 29 of the Bankruptcy Act 1966 (Cth) (Bankruptcy Act) at [19]-[21]: 

(1) The Court must have power to issue the letter of request. 

(2) The foreign court, as receiving court, must have power to act on the proposed letter of 

request. 

(3) The power must he exercised with regard to considerations of utility and comity. 

Power to issue letter of request 

46 The power to issue a letter of request under s 581(4) of the Act relevantly arises where: 
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(l) There is a court of a country other than Australia that has jurisdiction in external 

administration matters. 

(2) There is an external administration matter in relation to which a request may be made. 

(3) The proposed request is to act in aid of, and be auxiliary to, the Court in an external 

administration matter. 

47 The first two element are satisfied: 

(1) The NZHC has jurisdiction in "external administration matters": s 12 Senior Courts Act 

2016 (NZ). It has already exercised this jurisdiction in connection with the 

administration of Halifax NZ. 

(2) The liquidators' claims for the substantive relief sought in the interlocutory process 

comprise "an external administration matter", being a matter relating to the process that 

follows the making of a winding up order: Joye v Beach Petroleum NL & Cortaus Ltd 

(in liq) (1996) 67 FCR 275 (Joye) at 287. 

48 The more difficult question is whether the third element is satisfied. 

49 The liquidators contended that the language of acting "in aid of, and be auxiliary to" is broad 

langnage that extends to cooperation by the NZHC with this Court in coordinating so far as 

possible the conduct and hearing of the application to this Court and the proposed NZ 

application, given that the applications overlap in the sense described above. 
'i' " 'i ';. r 

50 InAFG lnsurances [2002] NSWSC 735, Barrett J declined to order that a letter of request issue 

pursuant to s 581(4) in the terms sought by the administrators of the relevant company. At [16], 

his Honour stated that: 

[I]n the administration context (much more, perhaps, than in the case of a winding up 
ordered by the court), a foreign court can be regarded as acting in aid of or as auxiliary 
to this court only where this court has become seised of a particular proceeding relevant 
to the administration and the full and effective exercise of this court's jurisdiction will 
be assisted by some ancillary order of a foreign court. 

51 At [17] and [19], Barrett J recorded the following examples of assistance by one court to 

another: 

, .1 '. 

(l) The appointment of a receiver by the recipient court to collect property of the bankrupt 

in the recipient jurisdiction. 

, ,1 
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(2) The exercise of an examination power in respect of persons in the recipient jurisdiction 

able to give infonnation relevant to the bankruptcy ordered by the requesting court. 

(3) An order for the production of documents by persons within the recipient jurisdiction 

and in other specific ways to assist the Australian liquidator in his investigation of the 

affairs of the Australian company in liquidation. 

52 In Re AFG [2002] NSWSC 844 (Re AFG), Barrett J acceded to a further application to issue a 

different fonn ofletter of request. At [8] and [9], his Honour said: 

53 

[Ilt was submitted that a future matter in which the jurisdiction of this court might be 
invoked in relation to an administration over which this court is clearly able to exercise 
jurisdiction is properly regarded as a matter within the purview of s.581(4); and that 
the section will support a request that the foreign court, as it were, act within its 
territory in ways in which this court could and would act here upon application made 
to it. This involves a somewhat broader view of "act in aid of, and be auxiliary to" than 
I was inclined to think available when the earlier application was before me. But having 
considered the further submission, I accept that broader view as warranted by the 
general approach in ss.580 and 581. The relevant concept of acting in aid of and being 
auxiliary to this court is not, I think, confmed to recognizing or giving effect to an 
order of this court, although the concept certainly has that aspect. An additional aspect, 
I am persuaded, involves the making by the foreign court, within and for the purposes 
of its jurisdiction, of orders that this court could have made in relation to the relevant 
subject matter had this court's jurisdiction, in the territorially limited sense, extended 
that far. 

This court is invested with jurisdiction by the Corporations Act 2001 (Cth) in relation 
civil matters arising under the Corporations legislation of the Commonwealth. That 
jurisdiction is comprehensive and without territorial limit and, in referring to maller to 
whiqh this court's jurisdictiqp. does not extend, I do.not suggest that the juri~diction 
with'respect to matters presently relevant is in any{Vay restricted. It is unr~stricted 
from the perspective of our law. I merely intend to say that effective exercise of this 
jurisdiction in foreign places may be hampered by lack of recognition in those places. 
It is the resolution ofthat difficulty at which s. 581 is directed. 

In Re Ayres at 405, Lockhart J observed that s 29 of the Bankruptcy Act does not create any 

new rights but only creates new remedies for enforcing existing rights. 

54 The liquidators noted that, by reason of the fact that Halifax AU and Halifax NZ are separate 

corporate entities, albeit that Halifax NZ is Halifax AU's subsidiary, it appears that the Cross

Border Insolvency Act 2008 (Cth), by which the Model Law on Cross-Border Insolvency of the 

United Nations Commission on International Trade Law (Model Law) is given force of law in 

Australia, has no relevant application. Thus, the liquidators' contention is that s 581 (4) extends 

further than the Model Law to pennit the proposed letter of request to be issued. 

,Ii 
fli 
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55 At the outset, I accept that there is no reason to read down the breadth of the language in 

s 581 (4), having regard to its evident facultative purpose to assist in the efficient resolution of 

external administration matters: cf. Owners of the Ship "Shin Kobe Maru" v Empire Shipping 

Co Inc [1994] RCA 54; (1994) 181 CLR 404 at 421. 

56 Further, the language of s 581 should be taken to be "always speaking": Aubrey v The Queen 

[2017] RCA 18; (2017) 260 CLR 305 at [39]; Brewster v BMW Australia [2019] NSWCA 35; 

(2019) 366.ALR 171 (Brewster) at [75]; Gageler SC (as. his Ronourthen was), "Common Law 

Statutes and Judicial Legislation: Statutory Interpretation as a Common Law Process" (2011) 

37(2) MonashULawR 1 at 1-2. 

57 The liquidators pointed to the following authorities for the proposition that there is "nothing 

radical" about a joint hearing between two courts and that it is something to be encouraged: 

(1) Article 27( e) of the Model Law contemplates "[ c ]oordination of concurrent proceedings 

regarding the same debtor" as an example of cooperation between courts of different 

jurisdictions which may be required by Art 25. 

(2) Sections 81 and 85 of the Trans-Tasman Proceedings Act 2010 (Cth) explicitly 

contemplate this Court sitting in New Zealand and the NZRC sitting in Australia in the 

context of proceedings defined, respectively, as an "Australian market proceeding" and 

a "New Zealand market proceeding". 

(3).; In February 2019, t)J.e New South Wales (fourt of Appeal and a J;'ull Court of this Coul'j: 

sat together while hearing two separate cases together: Brewster and Westpac v Lenthall 

[2019] FCAFC 34; (2019) 366 ALR 136 (Westpac). In Brewster, the Court determined 

a separate question, removed from the primary judge to the Court of Appeal which 

asked whether the Court had power to make a "common fund" order. In Westpac, a 

Full Court heard an appeal from a decision of a single judge of this Court making a 

"common fund" order. At [2], the Full Court explained the basis upon which the cases 

were heard to gether: 

Pursuant to agreement between the Chief Justice and the Chief Justice of New 
South Wales and the President of the Court of Appeal of New South Wales it 
was agreed to hear this matter and a matter before the Court of Appeal (BMW 
Australia Lld v Owen Brewster 2018/00332812) at the same time in the same 
courtroom. The issues in the two matters overlapped considerably; and, given 
the importance of the questions, in particular of the Constitutional questions, 
it was thought convenient for the administration of justice that both Courts 
have the advantage of written and oral argument of counsel on the same 

,iJ 
"i f/f 



- 16-

occasion. Each Court would, of course, decide the matter before it according 
to the views of the judges constituting the Court. 

58 If Halifax NZ had been a subsidiary company of Halifax AU registered as a company in 

Australia, it is reasonable to think that an application like the proposed NZ application would 

be heard together with the interlocutory process because they would involve common questions 

offact and law and because the claims arise, at least to some extent (although the precise extent 

is not known) from the same series of transactions: see r 30.11 of the Rules. 

59 I do not have any difficulty with the general proposition that this Court and the NZHC should 

endeavour to cooperate to the extent possible to promote the objectives of the liquidations of . .. 
Halifax AU and Halifax NZ. Nor do I have any difficulty with the general idea that such 

cooperate could include a concurrent hearing of this court and the NZHC, if the NZHC were 

amenable to such a hearing. 

60 Further, I accept that the proposed letter of request is a request "to act in aid of, and be auxiliary 

to" this Court in the matter of the claims for the substantive relief in the interlocutory process, 

at least to the extent that any pooling order of the kind sought will require recognition in New 

Zealand because it will affect bank accounts in New Zealand held in the name of Halifax NZ. 

Thus, this is a case where the effective exercise of this Court's jurisdiction in New Zealand 

may be affected by a lack of recognition in New Zealand. Further, it can be readily appreciated 

that, if the liquidators' applications are not coordinated, there is a real and obvious prospect of 

inconsistent findings, inconsistent directions or advice and cons~quent additional litigation, all 

potentially to the detriment of creditors of Halifax AU. One means by which the NZHC might 

act in aid of and be auxiliary to this Court in connection with the application for the pooling 

order might be to participate in a concurrent hearing of the proposed NZ application with the 

hearing of the interlocutory process. 

61 More generally, the proposed coordination of the application for relief in this proceeding and 

the proposed NZ application, at least as it is expressed by the liquidators, goes beyond what 

was contemplated in Re AFG, although it is consistent with widely accepted approaches to 

dealing effectively with cross-border insolvency, at least in the case of a single insolvent entity. 

Section 581(4) does not permit a request to a foreign court for the purpose offacilitating the 

liquidations of both Halifax AU and Halifax NZ considered together. Rather, s 581 (4) squarely 

focusses attention on the effective exercise of this Court's jurisdiction. 

I ,i 
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Power to comply with request 

62 I have accepted that this Court could request the NZHC to hear the application for a pooling 

order in the proposed NZ application concurrently with the application for a similar order in 

this proceeding. 

63 I accept that the NZHC appears to have power to accede to such request. Section 8 of the 

Insolvency (Cross-border) Act 2006 (NZ) (NZ CBI Act) provides as follows: 

(1) This section applies to a person referred to in article 1(1) of Schedule 1. 

(2) If a court of a country other than New Zealand has jurisdiction in an insolvency 
proceeding and makes an order. requesting the aid of the High Court in relation 
to the insolvency proceeding of a person to whom this section applies, the High 
Court may, if it thinks fit, act in aid of and be auxiliary to that court in relation 
to that insolvency proceeding. 

(3) In acting in aid of and being auxiliary to a court in accordance with subsection 
(2), the High Court may exercise the powers that it could exercise in respect 
of the matter if it had arisen within its own jurisdiction. 

64 Section 8 of the NZ CBI Act may apply independently of the Model Law on Cross-Border 

Insolvency. In Leeds v Richards [2016] NZHC 2314 at [31], Heath J referred to "the difference 

between the Model Law regime and the s 8 procedure" and said: "The issues under s 8 [ are] 

whether a qualifying Request has been made and whether assistance should be given in respect 

ofit." 

65 Prior to ,that, in Williams v Simpson [2011]2 NZLR 280 (NZHC) at [7], [6~] Heath J had said 
i' i' I 'I' 

that s 8 provides "a general discretion to the Court to assist in cases where [the Model Law] is 

not engaged". See also Keeper T, "Applications for Aid and Assistance in Respect of Foreign 

Insolvency Proceedings in New Zealand since the Enactment of the Insolvency (Cross-Border) 

Act 2006 (NZ)" (2019) 27 Insolv LJ 35. 

66 Section 8(1) applies to "a person referred to in article 1(1)" of Schedule 1 (being the version of 

the Model Law adopted by the NZ CBI Act). The liquidators observed that the primary focus 

of Art 1 (1) is not on persons, but rather on circumstances or actions, such as the seeking of 

assistance. Article 1(1) specifies four situations: 

\
,[ 

" 

(a) assistance is sought in New Zealand by a foreign court or a foreign 
representative in connection with a foreign proceeding; or 

(b) assistance is sought in a foreign State in connection with a New Zealand 
insolvency proceeding; or 

\
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(c) a foreign proceeding and a New Zealand insolvency proceeding in respect of 
the same debtor are taking place concurrently; or 

(d) creditors or other interested persons in a foreign State have an interest in 
requesting the commencement of, or participation in, a New Zealand 
insolvency proceeding. 

67 The phrase "a person" in s 8(1) must be understood in the light of the words in s 8(2). Section 

8(2) applies where a court of a foreign country makes an order seeking the aid of the NZHC 

"in relation to the insolvency proceeding of a person to whom this section applies". 

68 The liquidators are "persons" referred to in Art l(l)(a), each being a "foreign representative". 

The tenn "foreign representative" is defined in Art 2( d) of the Model Law, as adopted by the 

NZ CBI Act, as a person who, relevantly, is "authorised in a foreign proceeding to administer 

the reorganisation or the liquidation of the debtor's assets or affairs". The liquidators are so 

authorised in these Australian winding up proceedings. 

69 The liquidators of Halifax AV are therefore "persons" of the kind described in s 8(1) of the NZ 

CBI Act because they are persons "referred to in" Art 1(1)(a). 

70 The requirement in s 8(2) is that "a court of a country other than New Zealand has jurisdiction 

in an insolvency proceeding and makes an order requesting the aid of the High Court in relation 

to the insolvency proceeding of a person to whom this section applies". 

71 An "insolvency proceeding" is defined in s 4 of the NZ CBI Act to mean (relevantly) ajudicial 

liproceeding, including;an interim proceeding; pursuant to a law relating to insolvency (whether 

personal or corporate) in which the assets and affairs of a debtor are subject to control or 

supervision by a judicial or other authority competent to control or supervise that proceeding, 

for the purpose of reorganisation or liquidation". 

72 All those requirements are satisfied: 

(1) This Court is a court of a country other than New Zealand. 

(2) This proceeding and the interlocutory process are each an "insolvency proceeding" in 

respect of which this Court has jurisdiction. 

(3) If this Court were to make an order issuing the letter of request to the NZHC, that would 

be "in relation to" this "insolvency proceeding". The statutory phrase "in relation to" is 

"obviously very broad": Western Australia v Ward [2002] HCA 28; (2002) 213 CLR I 

at [577]. The proposed letter of request is evidently in relation to this proceeding. 

(4) The liquidators are persons to whom s 8 applies. 

,,[ 
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(5) This proceeding and the interlocutory process are each an insolvency proceeding "of' 

Halifax AV and the liquidators, as they are the plaintiffs in each "insolvency 

proceeding" . 

73 Accordingly, a request for aid by this Court would be a request of a kind which satisfies the 

requirements of s 8(2). It follows that s 8 of the NZ CBI Act would be engaged by the proposed 

letter of request. 

74 'In the light of the conclusion just reached,s 8(2) provides that, in the circumstances of the 

present case, if this Court were to make "an order requesting the aid of the High Court in 

relation to the insolvency proceeding of the person to whom this section applies, the High Court' 

may, if it thinks fit, act in aid of and be auxiliary to that court in relation to that insolvency 

proceeding". The relevant "insolvency proceeding" is the interlocutory process. 

75 The nature or extent of the "aid" that may be requested of, and given by, the NZHC in respect 

of this application is not spelt out by s 8(2), but, just as in relation to s 581 of the Act, the 

language is broad and there is no reason to read it down. If "aid" of any kind is requested "in 

relation to" a foreign insolvency proceeding, and is in the interests of justice, there is no reason 

to think that it should not be given (although, obviously, that is a matter for the NZHC). 

Discretionary considerations and conclusion 

76 For the reasons set out above, I accept the liquidators' submission that this case presents as a 

classic candidate for cross-border coo~eration between courls to facilitate the fair clnd efficient 

administration of the winding up of Halifax AV (and Halifax NZ) that will protect the interests 

of all relevant persons, particularly the investor clients of Halifax AV and Halifax NZ who may 

have claims against the funds held by Halifax AV. 

77 I also consider that the liquidators' proposed letter of request does not raise concerns of 

international comity. In this context, I take "comity" to refer to mutual respect between courts 

of different countries for the territorial integrity of the other's jurisdiction: Credit Suisse Fides 

Trust SA v Cuoghi [1998] QB 818 at 827. 

78 However, it is important that the application was made ex parte. As Jacobson J noted in 

Parbery; in the matter ofLehman Brothers Australia Limited (in liq) [2011] FCA 1449; (2011) 

285 ALR 476 at [59], cooperation between courts will generally occur within a framework or 

protocol that has previously been approved by the court and is known to the parties in the 

particular proceeding. The liquidators seek the appointment of representative respondents and 

I ,i 
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have given evidence that there are persons who may seek to appear in response to their 

application. No doubt the same will apply in relation to the proposed NZ application. 

79 In my view, the parties who will respond to the liquidators' application should be identified, 

the issues between them and the liquidators defined and their views sought as to the most 

efficient and effective way of proceeding in this case, before any formal request is made by 

this Court to the NZHC. One or more of those parties may oppose a concurrent hearing of the 

FCA and the NZHC. In addition, once the contradictors to the application are identified and 

their positions understood, it should be possible to identify with more precision about the 

respect or respects iJ;l which the NZHC will be asked to act in aid, of and auxiliary to this Court 

and, quite probably, vice versa. More will also be known about the course of the proposed NZ 

application in the NZHC. 

80 Accordingly, I consider the application for an order under s 581(4) to be premature. I will not 

make the order of the kind sought in prayer 3 of the interlocutory process, but note that the 

liquidators may make a further application for an order pursuant to s 581(4) in due course. 

PAYMENT OF TRADING AND ADMINISTRATION EXPENSES 

81 As noted above, in Halifax (No 3), the administrators obtained judicial advice concerning the 

use of specified funds to pay the trading and administration expenses of Halifax AV in respect 

of certain costs up to certain specified amounts, and "any further reasonable and necessary 

trading\expenses incurred by'~; the company. 

82 Those funds are expected to be exhausted by around the end of August 20 I 9. 

83 The liquidators and Halifax AV now seek directions and judicial advice in respect of operating 

and administrative expenses proposed to be incurred by Halifax AV in continuing to operate 

and utilise the company's trading platforms and to employ employees in relation to the 

administration of those platforms. 

84 This aspect ofthe application was supported by affidavits of the second plaintiff, Mr Quinlan, 

affirmed on 22 January 2019 and 26 July 2019. 

Relevant facts 

85 The directions and advice given in January 2019 were based on an estimate of funds required 

by the administrators up to the second creditors' meeting. The administrators at that time 
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anticipated that the meeting would take place by 1 March 20 19 (and that a DOCA proposal 

would be put before the creditors): Halifax (No 3) at [24]. 

86 As it turned out, the administrators incurred substantially less trading and administration 

expenses to that point. 

87 As at 19 July 2019, however, Halifax AU had exceeded the January estimate in respect of 

trading expenses to 1 March 2019, although it had not yet met that estimate in respect of 

administration expenses. 

88 The liquidators are still incurring trading and admiuistr~tion expenses of the same nature as 

those the subject of Halifax (No 3), although these have been reduced to some extent in respect 

of employee costs and office lease costs. 

89 Mr Quinlan maintains his view that it is necessary for the trading platforms to continue to 

operate until such time as investor creditor claims are adjudicated. The reasons for this include: 

(1) to preserve investor positions on the trading platforms; 

(2) to allow the liquidators to access the data and trading history on the trading platforms 

so that the liquidators can assess the trading positions of investor creditors to determine 

what amounts are owing to them; 

(3) open positions held by some investors on the platforms; and 

l4) to provide evi4ence for the resolutiol). of issues arising on t1).e interlocutory applic\ltion. 

90 The nature of the expenses in respect of which the liquidators seek judicial advice and 

directions is explained in Mr Quinlan's 26 July 2019 affidavit. In summary, they are no 

different in nature from the trading and administration expenses set out in Anoexure "A" to my 

25 January 2019 orders. 
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91 The estimated future weekly expenses, from 30 August 2019, are: 

Trading expenses 
Platform costs 
Employment 
Occupancy 
Other 

Administration expenses 
Meeting costs 
Investor / creditor correspondence (Link) 
Total Administration expenses (C) 

(28,008) 
(10,903) 

(1,524) 

(2,487) 
(2,487) 

92 Mr Quinlan estimates a net cash flow deficiency of $43 ,899 per week, or $2,282,748 annually. 

'3 The funds to which the liquidators currently have ready access are either identifiable trust 

moneys (in that they are traceable to individual investors) or commingled trust funds. In those 

circumstances, I accept that the liquidators would be justified in using commingled trust funds 

to meet the ongoing trading expenses of Halifax AV. 

94 Mr Quinlan identified 13 accounts from which the liquidators propose to access funds in order 

to cover expenses. The accounts may be categorised as follows: 

Cash held in company accounts 

Cash r~alised from Invast and <;rain 
Cash held in IB AU Master and IB AV Prop Accounts 

Commingled funds held in accounts which are maintained 
pursuant to section 981B of the Act (Australian Statutory 
Trust Accounts) 

39,461.38 

4,708,667,.59 

6,772,810.10 

1,300,706.21 

95 The 13 accounts are the only accounts that have significant cash balances and which do not 

contain traceable or partially traceable funds and are, therefore, practicable for the liquidators 

to access. The total funds in the accounts substantially exceed the estimated total expenses for 

one year and are in different currencies. 

96 In the interlocutory process, the plaintiffs seek judicial advice and directions in respect of the 

closing out of open investments on the platforms. That advice and those directions will be 

sought at the earliest possible time. Presumably following the determination of those issues, all 

the extant investments can be sold, closed out or realised and the significant ongoing expense 
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of maintaining the platforms can be eliminated. For this reason, the orders sought contemplate 

limiting the judicial advice and directions in respect of ongoing trading administration expenses 

in respect of the trading platforms up to the time which is two weeks following the date on 

which the closing out judicial advice and directions is determined. In that two week period, the 

liquidators can provide evidence of the time which it would take to sell, close out or realise 

extent investments and, consequently, for how long they estimate the platform trading and 

administration expenses would need to continue to be incurred. 

97 As in Halifax No. 3, I accept that the proposed expenditure will be incurred for the purpose of 

protecting investor. funds. Although the likely benefit to investors is not estimated, based on 

the estimated dividend provided in January 2019, I am satisfied that the costs of maintaining 

the platforms continues to be proportional to the benefits that will accrue to investors. I also 

accept that it is appropriate to maintain the platforms until the plaintiffs are able to seekjudicial 

advice and directions in respect of the closing out of open investments. 

98 I have considered confining the directions to permit the liquidators to use only some of the 

nominated 13 accounts. However, there may be considerations affecting the use of particular 

accounts from time to time, such as movements in currency. In those circumstances, I will 

make the orders sought to permit the liquidators the maximum flexibility to act in the best 

interests of investor creditors. 

I certify that the preceding ninety
eight (98) numbered paragraphs are a 
true copy of the Reasons for 
Judgment herein of the Honourable 
Justice Gleeson. 

Associate: 

Dated: 

,;j u, 

22 August 2019 
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Form 3 

Interlocutory process 

(Rules 2.2, 15A.4, 15A.8 and 15A.9) 

Federal Court of Australia 
District Registry: New South Wales 
Division: Corporations 

No. NSD 2191 of 2018 

IN THE MATTER OF HALIFAX INVESTMENT SERVICES PTY LTO (IN L1Q) (ACN 
096980522) 

PHILlP ALEXANDER QUINLAN, MORGAN JOHN KELL Y AND STEWART 
McCALLUM IN THEIR CAPACITIES AS JOINT AND SEVERAL LIQUIDATORS 

OF HALIFAX INVESTMENT SERVICES PTY L TO (IN LlQ) (ACN 096 980 522) 

Plaintiffs 

A. DETAILS OF APPLICATION 

Background 

(I) The Applicants/Plaintiffs are (with the exception of Stewart McCallum, who has 

now been removed as a liquidator) the liquidators of Halifax Investment 

Services Ply Lld (In Liq) (ACN 096 980 522) (Halifax Australia) (the first

named and second-named Applicants/Plaintiffs, Messrs Quinlan and Kelly, are 

referred to below as the Liquidators). 

(11) The Liquidators are also the liquidators in New Zealand of a subsidiary of 

Halifax Australia registered in New Zealand, namely, Halifax New Zealand 

Limited (Liquidators Appointed) (NZCN 2130897) (Halifax NZ). 

(Ill) Prior to each of Halifax Australia and Halifax NZ entering liquidation, the 

Liquidators (together with Mr McCallum) were the Administrators of Halifax 

Australia and Halifax NZ. 

(IV) This Application is made under section 581(4) of the Corporations Act 2001 

(Cth) (Corporations Act) and under section 90-15 of the Insolvency Practice 

Schedule (Corporations) (being Schedule 2 to the Corporations AcQ (IPS) by 



Australia. 

(V) Halifax Australia is sought to be added as a plaintiff by this Application in its 

capacity as trustee of the funds held in the Accounts referred to (and defined) 

below. 

(VI) The nature of the substantive part of the Application concerns funds which, 

following the sale, closing out or realisation of the extant investments made by 

investor clients through Halifax Australia, will be held by Halifax Australia (or 

held or controlled by Interactive Brokers LLC (IB Australia) or others on behalf 

of Halifax Australia, following which those funds will be transferred to and held 

by Halifax Australia) pursuant to trusts (both under statute and at general law) 

for those clients. The Application also impacts on funds which, following the 

sale, closing out or realisation of the extant investments made by investor 

clients through Halifax NZ, will be held by Halifax NZ pursuant to trusts (both 

under statute and at general law) for its clients. 

(VII) Although there were and are accounts held in the name of Halifax NZ in New 

Zealand, the treasury and finance operations of Halifax Australia and Halifax 

NZ were carried out by Halifax Australia. 

(VIII) Prior to the appointment in November 2018 of the Liquidators (of each of Halifax 

Australia and Halifax NZ) as Administrators, the funds held by each of Halifax 

Australia and Halifax NZ were part of what Brereton J, in In the matter of BBY 

Limited (Receivers and Managers appointed) (in liq) (No 3) [2018] NSWSC 

1718 at [8], called "a deficient mixed fund'. 

(IX) The deficient mixed fund arose by reason of the following: 

(a) First, in order to allow investors to invest immediately on Halifax 

Australia's IB Australia platform, even before clearance had been 

obtained from banks in respect of the transfer of funds from the 

relevant Halifax Australia account to the relevant I B Australia account, 

and for other operational reasons (e.g., hedging activities), at all 

material times numerous inter-account transfers of funds occurred 
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between many of the accounts held in the name of Halifax Aus ' ia* 

and Halifax NZ in respect of all investment platforms operated by both 

entities. Accordingly, there was at all material times an extensive 

commingling of funds in many of the accounts which Halifax Australia 

and Halifax NZ held on trust for investor clients - as between clients, 

as between investor platforms and as between Halifax Australia and 

Halifax NZ. 

(b) Secondly, certainly from about January 2017 but very likely from an 

indeterminate time prior to that, these commingled funds became a 

"deficient mixed fund' because Halifax Australia withdrew from client 

segregated accounts funds that were held on trust for investor clients 

and utilised them for non-client purposes (that is, for corporate 

expenses and other non-client purposes). The Liquidators estimate 

that this deficiency was in the order of A$19 million as at 23 November 

2018. 

(X) The commingling from an indeterminate time, coupled with the deficiency, has 

had the consequence that funds deposited by clients (or deposited as a result 

of the sale, closing out or realisation of investments by Clients) into Accounts 

held in the name of Halifax Australia and Halifax NZ on behalf of investor clients 

have, in a very high percentage of cases, ceased to be feasibly traceable to 

any entitlement on the part of individual clients. 

(XI) On this basis, the Liquidators consider that a very large part of the funds, which, 

following the sale, closing out or realisation of extant investments, will be held 

by Halifax Australia and Halifax NZ on trust for investor clients, will constitute, 

in effect, a single "deficient mixed fund' containing moneys held on trust both 

by Halifax Australia for those who invested through it and by Halifax NZ for 

those who invested through it, in respect of which tracing to any entitlement on 

the part of individual clients is not feasible. 

(XII) In addition , there are other accounts in the name of Halifax Australia (such as 

accounts, in which, although in the name of Halifax Australia, the funds are 

controlled by a Chinese merchant provider) where the Liquidators have not 
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been able to obtain sufficient information to form a conclusion as to whethe ~~"" 

funds are commingled . Those accounts have been included in paragraph 4 

(read with Annexure A) below within the "Accounts" the subject of this 

Application in the expectation that before the final hearing of this Application 

further information will have been obtained which will cast light on whether 

those further accounts are or are not affected by commingling . 

(XIII) These matters are explained in more detail in the supporting affidavits of one of 

the Liquidators, Morgan John Kelly, affirmed on 26 June 2019, and one of the 

Liquidators'staff, lan Phillip Sutherland sworn on 26 June 2019. 

(XIV) The application for the directions or judicial advice sought in paragraph 4 and 

following below is an application for directions in the nature of judicial advice to 

the Liquidators, and an application for judicial advice to Halifax Australia as 

trustee, in respect of a number of difficult questions which arise in respect of 

the distribution of the funds which will be held on trust, following realisation of 

the investments. A key question for the Court is whether there should be a 

"pooling" (or grouping) of the commingled funds to any, and if so, what, extent, 

with distributions (calculated in accordance with the directions or judicial advice 

of the Court) to the clients on behalf of whom those funds are held (see 

paragraphs 4 and 5 below; and see, e.g., Georges v Seaborn International 

(Trustee); Re Sonray Capital Markets pty Ltd (in liq) (2012) 288 ALR 240; 

[2012] FCA 75 at [78]-[85], per Gordon J). The other questions concern the 

way in which funds held in foreign currency should be dealt with; the sale, 

closing out or realisation of extant investments; the date on which the value of 

each client's investments should be calculated; the netting off of client balances 

in multiple accounts; disregarding of small balances; appointment of 

representative respondents; and remuneration, costs and expenses of the 

Liquidators and the Administrators (including on an interim basis). 

(XV) The Liquidators propose bringing , shortly after the application referred to below 

for the issue of a letter of request is dealt with, a parallel application to the High 

Court of New Zealand by the Liquidators in their capacity as liquidators of 

Halifax NZ, and by Halifax NZ as trustee (Proposed NZ Application) . The 

Proposed NZ Application will be in respect of funds which, following sale, 
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closing out or realisation of extant investments, will be held by Halifax 

accounts in New Zealand on behalf of investor clients. The Proposed NZ 

Application will seek directions and judicial advice from the High Court of New 

Zealand on questions mirroring those arising in this Application, and which will 

substantially overlap with this Application for the additional reason that, at least 

in substantial part, it will be in respect of the same commingled pool of money. 

(XVI) It appears to the Liquidators that, in those circumstances, it is not feasible for 

this Application and the Proposed NZ Application to be determined separately: 

each is to a significant extent an application for judicial advice or directions in 

respect of the same commingled pool of funds. 

(XVII) For that reason , the application for the order sought in paragraph 3 below is an 

application, pursuant to section 581 (4) of the Corporations Act, for the issue by 

this Court to the High Court of New Zealand of a letter of request seeking that 

the High Court of New Zealand act in aid of and auxiliary to the Federal Court 

of Australia in respect of this Application, so as to enable this Application (and 

the Proposed NZ Application which heavily overlaps with this Application) to be 

resolved in an effective way. 

(XVIII) More specifically, the request, if issued, would be that the High Court of New 

Zealand agree to hear and determine the Proposed NZ Application by sitting 

jointly with the Federal Court of Australia whilst the Federal Court hears and 

determines this Application, with a view to each Court hearing all of the 

evidence and all of the submissions in both proceedings together (including 

evidence adduced by, and submissions by, those who may be joined to either 

proceeding or who may be given leave in either proceeding to be heard). This 

could be done in a manner to be jointly determined by the Courts, including by 

sitting together physically, which (to facilitate ease of access to each Court by 

persons resident in each country who may wish to be heard) may be partly in 

Australia and partly in New Zealand. The letter of request, if issued by this 

Court as sought by the Plaintiffs, would contemplate that the High Court of New 

Zealand would deliberate together with the Federal Court of Australia so as to 

seek to achieve, so far as possible, an outcome in which inconsistency between 

the judicial advice or directions given by each Court in respect of the same 
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commingled pool of funds is effectively eliminated. 

such co-operation is achieved may, for example, be informed at least in part by 

the Guidelines (developed by the JUdicial Insolvency Network) for 

Communication and Cooperation between Courts in Cross-Border Insolvency 

Matters, which Guidelines are currently under consideration by the Council of 

Chief Justices of Australia and New Zealand. 

(XIX) This Court is already obliged by section 581 (2) of the Corporations Act to act in 

aid of, and to be auxiliary to, the High Court of New Zealand in relation to the 

Proposed NZ Application because New Zealand is a "prescribed countrY' within 

the meaning of section 581 (see Regulation 5.6.74(e) of the Corporations 

Regulations 2001 (Cth) (Corporations Regulations)) and because the High 

Court of New Zealand has jurisdiction in "external administration matters". 

Section 581 (2) therefore obviates the need for a letter of request from the High 

Court of New Zealand to this Court in relation to this Application if the High 

Court were to accede to a letter of request, of the kind sought by the Plaintiffs, 

from this Court. 

(XX) Accordingly, on the facts stated in the supporting affidavits of Morgan John Kelly 

affirmed on 26 June 2019 and lan Phillip Sutherland swom on 26 June 2019 

and such further affidavit or affidavits as may subsequently be filed by the 

Plaintiffs in accordance with the Court's directions, the Plaintiffs seek the 

following orders: 

Orders sought 

Procedural 

1. An order that paragraphs 1, 2, 3,16,17,19 and 20 of this Interlocutory Process 

be retumable immediately. 

2. An order that: 

(a) Stewart McCallum be removed as a Plaintiff; 

(b) Halifax Australia be added as a Plaintiff in its capacity as trustee of the 

funds held in the Accounts referred to below; 
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(c) the first-named plaintiff be Mr Kelly, the second-named 

Mr Quinlan and the third-named plaintiff be Halifax Australia. 

Section 581(4) of the Corporations Act - letter of request to High Court of NZ 

3. Pursuant to section 581 (4) of the Corporations Act, an order that the Registrar 

cause to be delivered to New Zealand's Chief High Court Judge a Letter of 

Request, in such form as the Court thinks fit, seeking in effect that this Application 

and the Proposed NZ Application be determined by each Court in conjunction 

with each other or alternatively that each Application be determined in such other 

co-operative and co-ordinated way as each Court may think fit. 

Pooling 

4. A direction, and judicial advice, as to the manner in which, following the sale, 

closing out or realisation of extant investments, the funds (including interest 

thereon) in the accounts described in Annexure A to this Interlocutory Process 

(collectively Accounts) (or such other account(s) as may be established pursuant 

to a direction given in respect of paragraph 8 below) should be distributed having 

regard to Regulation 7.8.03(6)(c) and (d) of the Corporations Regulations. 

5. A direction, and judicial advice, as to whether the Liquidators and Halifax Australia 

would, following the sale, closing out or realisation of extant investments, be 

justified in: 

(a) grouping or pooling all or some of the funds (including interest thereon) in 

all (or some and, if so, which) of the Accounts (or such other account(s) 

as may be established pursuant to a direction given in respect of 

paragraph 8 below) and/or the funds (including interest thereon) in all (or 

some and , if so, which) of the accounts described in Annexure B to this 

Interlocutory Process held by Halifax NZ (or such other account(s) as may 

be established pursuant to a direction given by the High Court of New 

Zealand) (subject to advice to that effect in relation to these Halifax NZ 

accounts being given to Halifax NZ by the High Court of New Zealand). 



(b) 

to the funds in the Accounts (or such other account(s) as may be 

established pursuant to a direction given in respect of paragraph 8 below) 

within such group or pool, in lieu of applying equitable principles of tracing 

(or equivalent common law principles) and in lieu of paying each client 

the amount which represents what may have been their entitlement in 

accordance with legal and/or equitable principles, paying each client out 

of the pooled funds an amount equal to the proportion of the pooled funds 

which is the same proportion that that client's entitlement would have 

been of the pooled funds had there not been a deficiency. 

(c) distributing the funds held within the Accounts (or such other account(s) 

as may be established pursuant to a direction given in respect of 

paragraph 8 below) in some other way and if so in which way. 

Foreign currency 

6. A direction, and judicial advice, as to whether the Liquidators and Halifax Australia 

would be justified in converting any funds: 

(a) held in foreign currency into Australian dollars (subject to any particular 

exclusions , and if so, which) for the purpose of calculating the quantum 

of the funds to be distributed pursuant to paragraph 5 above and, if not, 

how and when the value of any funds held in foreign currency should be 

calculated for the purposes of distribution to clients of Halifax Australia; 

(b) held in Australian dollars into New Zealand dollars (subject to any 

particular exclusions, and if so, which) for the purposes of making 

distributions to clients of Halifax NZ (subject to advice to that effect being 

given to Halifax NZ by the High Court of New Zealand). 
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Sale, closing-out and realisation 

7. A direction, and judicial advice, as to whether the Liquidators and Halifax Australia 

are entitled to proceed in the following way and, if so, when: 

(a) Selling, or directing the sale of, or closing out, or directing the closing out 

of, open investments held through IB Australia; 

(b) Closing out, or directing the closing out of, open positions held through 

the MT 4 and MT5 investment platforms; 

(c) Realising the investments held through IB Australia or through the MT4 

and MT5 investment platforms in some other way and if so in which way; 

(d) Realising investments made by Halifax Australia which were made by 

way of hedging the position of investor clients' investments through the 

MT4 and MT5 investment platforms. 

8. If a direction, and judicial advice, is given that the Liquidators and Halifax Australia 

are entitled to proceed in the manner referred to in paragraph 7 above, then a 

direction, and judicial advice, as to whether the Liquidators and Halifax Australia 

would be justified in depositing the proceeds of sale, closing out or realisation of 

investments held through IB Australia, or through the MT4 and MT5 investment 

platforms, or made by Halifax Australia by way of hedging the position of investor 

clients' investments through the MT4 and MT5 investment platforms, into an 

existing Account, or, if not, into some other account(s) and which other 

account(s). 

Date of calculation of value of clients' investments 

9. A direction, and judicial advice, as to whether the Liquidators and Halifax Australia 

are entitled to calculate, or would be justified in calculating, the value of the 

investments by each client, for the purposes of distributions pursuant to 

paragraph 5 above: 

(a) on 23 November 2018, being the date on which the Administrators were 

appointed to Halifax Australia; 



(b) 

appointed to Halifax NZ; 

(c) on the date of sale, clos ing out or realisation of each individual 

investment; or 

(d) if not (a), (b) or (c) , on what date. 

Netting off of multiple accounts of the same client 

10. A direction, and judicial advice, as to whether the Liquidators are entitled to set 

off, or would be justified in setting off, positive net account balances credited to a 

particular client against negative net account balances incurred by the same 

client. 

Disregarding small balances 

11. A direction, and judicial advice, as to whether the Liquidators and Halifax Australia 

would be justified in treating clients who (after netting off any negative balance or 

balances) have a credit balance of $100 (or some other amount and if so what 

amount) or less as having no right to participate in the distribution of funds by the 

Liquidators. 

Representative respondents 

12. An order that such persons as the Court thinks fit be added as respondents to this 

application and be appointed to represent such classes of investor clients as the 

Court determines should be represented. 

13. An order that the legal costs and expenses reasonably incurred by any 

representative respondent appointed in accordance with paragraph 12 above, in 

so acting , be paid, subject to paragraph 14 below: 

(a) out of the Accounts (or from such other account(s) as directed or advised 

by the Court); 

(b) on an indemnity basis or,alternatively, on such other basis as the Court 

thinks fit. 
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14. A direction, for the purpose of paragraph 13(b) above, that the matter be refv'~_~~ 

to a Registrar of the Court for examination and approval of the legal costs and 

expenses of the representative respondents. 

15. A direction, and judicial advice, that the Liquidators and Halifax Australia would 

be justified in paying the legal costs and expenses incurred by any of the 

representative respondents appointed in accordance with paragraph 12 above, 

as determined in accordance with paragraph 14 above, from the Accounts (and, 

if so, which Accounts), or if not from which other account(s) . 

Remuneration, costs and expenses incurred by Liquidators and/or Halifax 

Australia 

16. An order or direction that the remuneration, costs and expenses of the Liquidators 

and the remuneration, costs and expenses of the Administrators prior to their 

appointment as Liquidators, and the costs and expenses of Halifax Australia 

(including in each case on an interim basis) in connection with: 

(a) administering property held by Halifax Australia as trustee, including 

(without limitation) funds in the Accounts; 

(b) recovering (or attempting to recover) property held, or to be held, by 

Halifax Australia as trustee; 

(c) otherwise in carrying out their duties or responsibilities as liquidators 

and trustee respectively; 

(d) the costs and expenses of this Application, 

be paid and/or recouped out of the Accounts (and, if so, which Accounts) or, 

if not, from such other account(s) as directed or advised by the Court. 

17. A direction as to the procedure to be adopted in connection with the payment 

and/or recoupment of the remuneration, costs and expenses, including the costs 

and expenses of this Application, referred to in paragraph 16 above. 
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Service on and communication to investor clients 

18. An order that this Interlocutory Process be served on the creditors and investor 

clients of Halifax Australia (and Halifax New Zealand), together with notice in 

respect of any application for leave to be heard (including by way of an application 

for intervention) or for joinder to this Application as a respondent, at such time 

and in such manner as the Court thinks fit. 

19. A direction as to any communication to the creditors and investor clients of Halifax 

Australia (and Halifax New Zealand) which should take place prior to such service 

and prior to the giving of such notice. 

Other orders 

20. Such further or other orders and/or directions and/or advice as the Court 

considers appropriate. 

Date: 2 July 2019 

Jason Opperman 

Solicitor for the Plaintiffs 

This Application will be heard by Gleeson J at the Federal Court of Australia, Queens 

Square, 184 Phillip Street, Sydney at .. .. .. .. .... . ' am/' pm on ...... .... .. .. .... . 

B. NOTICE TO RESPONDENT(S) (IF ANY) 

N/A 

C. FILING 

Date offiling: July 2019 

Registrar 
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This interlocutory process is filed by K&L Gates, solicitors for the Plaintiffs. 

D. SERVICE 

The Plaintiffs' address for service is Level 31, 1 O'Connell Street, Sydney NSW 2000. 

It is not intended to serve a copy of this interlocutory process on any person until orders 

to that effect are made. 



Halifax Investment Services pty Limited (In Liquidation) Accounts 

Bankwest I 302100 I 9023944 lIB ALLOCATED 

[s981B Trust AUD Amounts held in original account AUD 148,100.26 

A/el 

Bankwest HLFX PRO ALL Amounts held in original account 
162,637.73 1 

J> 
[s981B Trust AUD AUD z 

z 
A/el m 

X 
c 

Bankwest I 302985 I 0402377 I BUSINESS ZERO Amounts held in original account 
56,876.08 1 

'" m 
TRANSACTION AUD AUD J> 

ACCT 

NAB I HAFAXEUR I HALIFAX Amounts held in original account 
~ 

01 INVESTMENT .j>. 

SERVICES LTO EUR EUR 52,213.26 

EURO 

ACCOUNT 

NAB I HAFAXGBP I HALIFAX Amounts held in original account 
01 INVESTMENT 

SERVICES L TO 
GBP GBP 5,770.89 

POUND 

STERLING 

ACCOUNT 

NAB I HAFAXHKD I HALIFAX Amounts held in original account 
01 INVESTMENT HKD HKD 48,910.14 

SERVICES L TO 



DOLLAR 

ACCOUNT 

NAB I HAFAXNZD I HALIFAX Amounts held in original account 
01 INVESTMENT 

SERVICES LTD 
NZD NZD 528,888.55 

NEW ZEALAND 

DOLLAR 

ACCOUNT 

NAB I HAFAXUSD I HALIFAX Amounts held in original account 
01 INVESTMENT 

SERVICES LTD USD USD 229,161.14 

US DOLLAR 
ACCOUNT ~ 

()1 

NAB I HAFAXSGD I HALIFAX Amounts held in original account 
01 INVESTMENT 

SERVICES L TD SGD SGD 54,320.56 

SINGAPORE 
ACCOUNT 

NAB I HAFAXJPY I HALIFAX Amounts held in ariginal account 
01 INVESTMENT 

SERVICES LTD JPY JPY 1,390,889.00 

JAPANESE YEN 

ACCOUNT 

/ 
/985008371 / BWA Gold TD Bankwest 

9 
AUD I Amounts to be transferred into Appointee Account (pending status) I AUD 165,000.00 



Bankwest I 985026626 I BWA Gold TO 
AUD Bank guarantee has been claimed and to be sent to Landlord 111,385.00 AUD 

0 

Bankwest 1302100 19030850 I HALIFAX Amounts held in original account 

GROUPED AUD AUD 18,164.95 

I I I ACCOUNT 

Bankwest I I 2000735 I Money Market 
USD 

Amounts held in original account 
USD 7,768.60 

I I 
I eall Account 

Bankwest I 302100 I 9111909 I Group 
AUD 

Amounts held in original account 
AUD 3,283.90 

I I 
I Allocated 

Bankwest I 302100 I 9049132 I GAIN SUSP AUD Amounts held in original account 

[5981B Trust AUD 800.00 

A/cl 

I NAB 3,000,000 I ~ 

Invast I HFAX1001 I Invast USD 1082039 I HALlSUSD01 I HALlSUSD01 USD 0) 

USD Amounts held in original account USD To be provided 
I I 

Gain I I GT590848 Gain NAB 083419 957418681 Halifax Investment 

& 
USD 

Services Pty Ltd (In 
AUD 401,267.59 

ex058903 Liquidation) -

Segregated Account 
I 

USD Amounts held in original account AUD 725,404.40 
I I I I 

Neteller I I 71468 I Neteller I U5D& 
NAB 083419 337570199 Halifax Investment 

Services (In Liquidation) - I AUD 304,573.10 
AUD Segregated Account A 



Asia & I Merchant I USD I Amounts held in original account I USD I To be provided 

Merchant 10000699 J 
RPN Pay Unknown I RPN Pay USD Amounts held in original account USD To be provided 

Paysec I Unknown Paysec USD Amounts held in original account USD To be provided 

IB I  IBAU Master 

Account 
AUD Amounts held in original account AUD I 122,043,340.88 

IS I  lIB AU Prop 

Account 
AUD Amounts held in original accaunt AUD 32,494,371.40 

lIB AU Master IB I  
AUD Amounts held in original account AUD To be provided 

Account 
I ~ 

IB I  I IB AU Disciosed I -..J 

Master AUD Amounts held in original account AUD To be provided 

Account 

IS I  I IB AU Disciosed 
AUD Amounts held in original account AUD I To be provided 

Prop Account 

IB I  I IB AU Master To be 
Amounts held in original account 

To be 
I To be provided 

Account provided provided 
I 

IS I Unknown liB AU Prop To be 
Amounts held in original account 

To be 
To be provided 

Account provided provided 

ANZ I 012003 I 202353031 I HALIFAX AUD NAB I 083419 I 369763702 I Halifax Investment . 
AUD 0.00 

INVESTMENT 



Various Halifax Investment 

currencie NAB OB3419 338879956 Services (In Liquidation) AUD 2,301.09 

Pre appointment debtors 
1 

s - Segregated Account C 

USD NAB 082039 
HALlSUSD 

HALlSUSD01 USD 0.00 

I 
02 

NAB I I HAFAXCHF I HALIFAX 
01 I NVESTM ENT 

SERVICES LTD CHF Amounts held In original account CHF 207.00 

SWISS FRANC 

ACCOUNT 

Bankwest 1302100 19070658 1 FXCM SUSP 

[s981B Trust AUD Amounts held in original account AUD 50.26 I ~ 

Alcl 
0:> 

Bankwest 1302100 1 0810796 1 GFT SUSPENSE 

Trust Account 
AUD Amounts held in original account AUD 20.00 

Skrill Skrill Skrill USD Amounts held in original account USD To be provided 

IB  IBAU Master 

Account 
AUD Amounts held in original account AUD To be provided 

GSD Pay I I GSD Pay I GSD Pay AUD Amounts held in original account AUD To be provided 



Halifax New Zealand Limited (Liquidators Appointed) Accounts 

0135307 '{)2 Account 
NZD Amounts held in original account NZD 636,798.87 

ANZ 205964EUROOOl I FCA (EURI I EUR Amounts held in original account EUR 3,094.89 l> z 
ANZ 205964U5DOOOl I FCA (U5D) U5D Amounts held in original account U5D 812,155.67 

z 
m 
X 
C 

IB  I IB NZ Prop Account NZD Amounts held in C!riginal account NZD 263,676.79 '" m 

'" IB  I IB NZ Master 

I Account 

NZD 
Amounts held in original account 

NZD 
50,683,392.55 

IB  I OLD IB NZ Disclosed NZD I Amounts held in original account I NZD I To be provided 
Master Account 

IB I  I OLD IB NZ Disclosed I NZD I Amounts held in original account 
NZD 

To be provided I ~ 

Master Account <0 

ANZ I 205964AUDOO02 FCA(AUD) 
AUD Amounts held In orIginal account AUD 18.69 

0 

IB  OLD IB NZNon 

Disclosed Master NZD Amounts held in original account NZD To be provided 

Account 

IB I  I OLD IB NZ Non 

Disclosed Prop NZD Amounts held in original account NZD To be provided 

Account 

Pre appointment debtors 06-0320- Halifax New Zealand 

NZD ANZ 0537865- Ltd (Administrators NZD 506.13 

00 Appointed) 



This is the annexure marked "MK-8" referred to 
in the affidavit of MORGAN JOHN KELLY 
affi rmed at Sydney this 1- '+ day of 
September 2019 before me 

Signature .. 
A person du authorised to administer oaths in 
New South Wales 

2c.<-hc..~ I< ::l"" er 
Federal Court of Australia 

District Registry: New South Wales 

Division: General 

MK-8 

No: NSD219112018 

IN THE MATTER OF HALIFAX INVESTMENT SERVICES PTY LTD (IN 
LIQUIDATION) (ACN 096 980 522) 

PHlLIP ALEXANDER QUINLAN, MORGAN JOHN KELLY & STEWART 
MCCALLUM IN THEIR CAPACITY AS JOINT & SEVERAL LIQUIDATORS OF 
HALIFAX INVESTMENT SERVICES PTY LTD (IN LIQUIDATION) (ACN 096 980 
522) 
Plaintiff 

ORDER 

JUDGE: JUSTICE GLEESON 

DATE OF ORDER: 04 July 2019 

WHERE MADE: Sydney 

THE COURT ORDERS THAT: 

1. The proceeding be listed for an interlocutory hearing on 29 July 2019 at 10. 15 am. 

Date that entry is stamped: 4 July 2019 

Prepared in the New South Wales District Registry, Federal Court of Australi a 
Level 17, Law Courts Building, Queens Square, Telephone 02 9230 8567 



This is the annexure marked "MK-9" referred to 
in the affidavit of MORGAN JOHN KELL Y 
affirmed at Sydney this 2- 4- day of 
September 2019 befor~ 

Signature .... ... . ~ ..... ....................... . 
A person duly authorised to administer oaths in 
New South Wales 

2 G<l h ~:::J P. :::J""" er-
Feaeral Court of Australia 

District Registry: New South Wales 

Division: General 

MK-9 

No: NSD219112018 

IN THE MATTER OF HALIFAX INVESTMENT SERVICES PTY LTD (IN 
LIQUIDATION) (ACN 096 980 522) 

MORGAN JOHN KELL Y & PHILIP ALEXANDER QUINLAN IN THEIR CAPACITY 
AS JOINT & SEVERAL LIQUIDATORS OF HALIFAX INVESTMENT SERVICES PTY 
LTD (IN LIQUIDATION) (ACN 096 980 522) and others named in the schedule 
Plaintiffs 

ORDER 

JUDGE: JUSTICE GLEESON 

DATE OF ORDER: 29 July 2019 

WHERE MADE: Sydney 

THE COURT ORDERS THAT: 

1. Pursuant to r 9.08 of the Federal Court Rules 2011 (Rules), Stewalt McCallum be 
removed as a plaintiff. 

2. Pursuant to r 9.05 of the Rules, Halifax Investment Services Ply Lld (in liquidation) be 
joined as a plaintiff. 

3. Morgan John Kelly be the first-named plaintiff, Mr Philip Alexander Quinlan be the 
second-named plaintiff and Halifax Investment Services Ply Lld (in liquidation) be the 
third-named plaintiff. 

4. Pursuant to s 37AF of the Federal Court of Australia Act 1976 (Cth) (Act) and on the 
ground that it is necessary to prevent prejudice to the proper administration of justice for 
the purposes of s 37AG of the Act, the following material is notto be disclosed or made 
available for inspection by any person until further order other than the docket Judge, her 
Honour' s personal staff, any officer of the Court authorised by the docket Judge, the 
plaintiffs, their staff and their legal representatives: 

a. the account numbers in items 53 to 61 in the table at para 90 and the account 
numbers in items 9 to 14 in the table at para 95 of the affidavit ofMorgan John 
Kelly affirmed 26 June 2019; 

b. the exhibit to the affidavit ofMorgan John Kelly affirmed 26 June 2019 and 
marked "Confidential Exhibit MJK-I"; and 

Prepared in the New South Wales District Registt)', Federal Court of Australia 
Level 17, Law Courts Building, Queens Square, Telephone 02 9230 8567 
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c. the exhibit to the affidavit of Ian Phillip Sutherland sworn 26 June 2019 and 
marked "Confidential Exhibit IPS-l n . 

Date that entry is stamped: 29 July 20 19 

Prepared in the New South Wales District Regist!)', Federal Court of Australia 
Level 17, Law Courts Building, Queens Square. Telephone 02 9230 8567 

/ 
w..-"'<' 

Registrar 



Federal Court of Australia 

District Registry: New South Wales 

Division: General 

- 3 -

Schedule 

Second Plaintiff PHILIP ALEXANDER QUINLAN 

No: NSD219112018 
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This is the annexure marked "MK-10" referred 
to in the affidavit of MORGAN JOHN KELL Y 
affirmed at Sydney this '2-4- day of 
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A person duly authorised to administer oaths in 
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Federal Court of Australia 

District Registry: New South Wales 

Division: General 

MK-10 

No: NSD2191/2018 

IN THE MATTER OF HALIFAX INVESTMENT SERVICES PTY LTD (IN 
LIQUIDATION) (ACN 096 980 522) 

MORGAN JOHN KELL Y & PHILlP ALEXANDER QUINLAN IN THEIR 
CAPACITY AS JOINT & SEVERAL LIQUIDATORS OF HALIFAX INVESTMENT 
SERVICES PTY LTD (IN LIQUIDATION) (ACN 096 980 522) and others named in the 
schedule 
Plaintiffs 

ORDER 

JUDGE: JUSTICE GLEESON 

DATE OF ORDER: 30 July 2019 

WHERE MADE: Sydney 

THE COURT ORDERS THAT: 

I. Pursuant to s 37 AF of the Federal Court of Australia Act 1976 (Cth) (Act) and on the 
ground that it is necessary to prevent prejudice to the proper administration of justice for 
the purposes of s 37 AG of the Act, the following material is not to be disclosed or made 
available for inspection by any person until fllliher order other than the docket Judge, her 
Honour's personal staff, any officer of the Court authorised by the docket Judge, the 
plaintiffs, their staff and their legal representatives: 

(a) in the interlocutOlY process filed in these proceedings on 3 July 2019: 

(i) the account numbers for those accounts with IB listed on page 17; 

(ii) the account number for the account with IB listed on page 18; and 

(iii) the account number for those accounts with IB listed on page 19; 

(b) in the affidavit ofMorgan John Kelly affilmed 26 June 2019: 

(i) the account number in paragraph 65(a); 

(ii) the account number in paragraph 67; 

(i i i) the account number in paragraph 71 ; 
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(iv) the account number in paragraph 72; 

(v) the account numbers in the table at paragraph 121 ; and 

(vi) the account numbers in the table at paragraph 125; 

(c) the account numbers in the tables at pages 338, 339, 340 and 341 of the exhibit 
to the affidavit of Morgan John Kelly affirmed 26 June 2019 and marked 
"Exhibit MJK-I "; and 

(d) the account numbers in the tables at pages 46, 47, 48 and 49 of the exhibit to the 
affidavit oflan Phillip Sutherland sworn 26 June 2019 and marked "IPS-I ". 

2. The plaintiffs are to file red acted copies of the documents referred to in order I by 
2 August 2019 at 4.00 pm. 

3. Within seven (7) business days of the making of these orders, the plaintiffs are to 
provide notice of the filing of the interlocutory process filed 3 July 2019 (Interlocutory 
Process) to the company's clients by the following means: 

(a) publishing copies of the following on a website maintained by the liquidators and 
on the websites of the company, at www.halifax.com.au and 
www.halifaxonline.com.au (Company Websites): 

(i) a circular; 

(ii) a redacted copy of the Interlocutory Process; 

(iii) a redacted copy of the affidavit ofMorgan John Kelly affinned 26 June 
2019; 

(iv) a redacted copy of exhibit "MJK-I" to the affidavit of Morgan John 
Kelly affirmed 26 June 2019; 

(v) a copy of the affidavit ofMorgan John Kelly affirmed 26 July 2019; 

(vi) a copy of the affidavit ofMorgan John Kelly affirmed 29 July 20 19; 

(vii) a copy of the affidavit oflan Phillip Sutherland sworn 26 June 2019; 

(viii) a redacted copy of exhibit "lPS-I " to the affidavit of lan Phillip 
Sutherland; and 

(ix) a copy of the affidavit oflan Phillip Sutherland sworn 26 July 20 19; 

(b) alerting clients of the company, who use the electronic trading platforms 
provided by the company, namely, "Halifax Plus", "Halifax Pro" and "Trader 

Prepared in the New South Wales District Registry, Federal Court of Australia 
Level 17, Law Courts Building, Queens Square, Telephone 0292308567 



- 3 -

Workstation", to the publication of the circular on the Company Websites, via a 
message published on those electronic trading platforms; 

(c) sending a hyperlink to the circular published on the Company Websites, byemail 
to the email address of each client at such (if any) email address as is recorded in 
the books and records of the company or otherwise notified to the liquidators by 
any cl ient; and 

(d) where no email address is recorded in the books and records of the company, or 
otherwise notified to the liquidators by any client, but a postal address is 
recorded, sending a circular to the postal address of such clients at such postal 
address as is recorded in the books and records of the company. 

4. These orders be entered forthwith. 

Date that entry is stamped: 30 July 2019 
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This is the annexure marked "MK-11 " referred to 
in the affidavit of MORGAN JOHN KELLY 
affirmed at Sydney th is ~'t day of 
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A person duly authorised to administer oaths in 
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Federal Court of Australia 

District Registry: New South Wales 

Division: General 

MK-11 

No: NSD219112018 

IN THE MATTER OF HALIFAX INVESTMENT SERVICES PTY LTD (IN 
LIQUIDATION) (ACN 096 980 522) 

MORGAN JOHN KELL Y AND PHILIP ALEXANDER QUINLAN AS JOINT AND 
SEVERAL LIQUIDATORS OF HALIFAX INVESTMENT SERVICES PTY LTD (IN 
LIQUIDATION) (ACN 096980522) and another named in the schedule 
First and Second Plaintiffs 

ORDER 

JUDGE: JUSTICE GLEESON 

DATE OF ORDER: 22 August 2019 

WHERE MADE: Sydney 

THE COURT ORDERS THAT: 

l. Subject to order 2 below, pursuant to s 90-15 of the Insolvency Practice Schedule 

(Corporations) , being Schedule 2 to the Corporations Act 2001 (Cth) and/or s 63 and 

s 81 of the Trustee Act 1925 (NSW), the first and second plaintiffs: 

(a) were and will continue to be justified in using and applying the funds referred 

to in order 2 made by Gleeson J on 25 January 2019 to pay: 

(i) the trading expenses of the third plaintiff (company) of the nature set 

out in the schedule of costs, which is attached to these orders and 

marked "Annexure A" to 30 August 2019, substantially in accordance 

with the amounts specified therein; and 

(ii) the administration expenses of the third plaintiff in respect of meeting 

costs and Link Market Services of the nature set out in the schedule of 

costs, which is attached to these orders and marked "Annexure A" to 

30 August 2019, substantially in accordance with the amounts 

specified therein, 
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(b) will be justified in using and app lying the funds referred to in order 2 made by 

Gleeson J on 25 January 2019 and the funds held in the accounts set out in the 

schedule to these orders and marked "Annexure B" to pay: 

(i) the trading and administration expenses of the third plaintiff of the 

nature set out in the weekly schedule of costs, which is attached to 

these orders and marked "Annexure e", substantially in accordance 

with the amounts specified therein for each week during the period 

from 30 August 2019 and concluding two weeks after the application 

for judicial advice and directions sought in prayers 7 and 8 of the 

interlocutory process filed 3 July 20 19 is determined; and 

(ii) Any further reasonable and necessary trading expenses incurred by the 

third plaintiff. 

2. Any person affected by order I above has liberty to apply on three business days' 

notice, with such liberty to be exercised within 14 days of the plaintiffs' complying 

with order 3 below. 

3. Within seven business days of the making of these orders, the plaintiffs provide notice 

of orders I and 2 above to the third plaintiffs creditors and clients by the following 

means: 

(a) to be published on the website maintained by the first and second plaintiffs; 

(b) to be published on the websites of the third plaintiff at www.ha lifax.com.au 

and www.halifaxon line.com.au (company websites); 

(c) alerting clients of the company, who use the electronic trad ing platforms 

provided by the company, namely, " Halifax Plus", "Halifax Pro" and "Trader 

Workstation", to the publication of the circular on the company websites, via a 

message published on those electronic trading platforms; 

(d) sending a hyperlink to the circular published on the company websites, by 

emai l to the email address of each client and creditor at such (if any) email 

address as is recorded in the books and records of the company or otherwise 

notified to the liquidators by any creditor; and 

(e) where no email address is recorded in the books and records of the company, 

or otherwise notified to the liquidators by any client or creditor, but a postal 
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address is recorded, sending a circular to the postal address of such clients and 

creditors at such postal address as is recorded in the books and records of the 

company. 

Date that entry is stamped: 22 August 2019 

Prepared in the New South Wales District Registry, Federal Court of Australia 
Level 17. Law Courts Building, Queens Square, Telephone 02 9230 8567 



Federal Court of Australia 

District Registry: New South Wales 

Division: General 

-4-

Schedule 

No: NSD2 19 1/2018 

Third Plaintiff HALIFAX INVESTMENT SERVICES PTY L TD (IN 
LIQUIDATION) (ACN 096 980 522) 

Prepared in the New South Wales District Registry, Federal Court of Australia 
Level 17, Law Courts Building, Queens Square, Telephone 02 9230 8567 


