
19 July 2016

TO CREDITORS

Dear Sir/Madam

Killarnee Civil & Concrete Contractors Pty Ltd (In Liquidation)
ACN 085 230 486 (the Company)
ATF for the Thompson Family Trust

We refer to our Circular to Creditors dated 16 May 2016 and the annual meeting of creditors and
members held at our offices on 1 June 2016.

We provide the following update under the relevant sub-headings:

Outcome of annual general meeting

We confirm that the annual general meeting of creditors and members of the Company was held
on 1 June 2016 at 11.00am. At that meeting, creditors in attendance resolved to:

1. Appoint Andrew Smith as a Joint and Several Liquidator of the Company.

2. Authorise the Liquidators to enter into any agreement with duration of longer than 3
months on the Company’s behalf pursuant to section 477(2B) of the Corporations Act
(“the Act”).

3. Approve the further remuneration of the Liquidators as set out in the Remuneration
Request Approval Report dated 16 May 2016.

4. Ratify the Liquidator’s power to enable payment of pre-appointment outstanding fees and
disbursements to Vantage Performance pursuant to section 477(1)(c) of the Act.

5. Not to appoint a committee of inspection.

Liquidator’s Application to the Federal Court of Australia (FCA) (WAD 181/2016)

In our previous report, we advised that on 12 May 2016, we made an application to the FCA for
directions to determine if Westpac Banking Corporation, as secured creditor has a priority to the
compensation paid to the Liquidator following a claim pursuant to section 588FA of the Act to the
extent of the amounts paid to the employees by the Administrators / Liquidators during the course
of the voluntary administration and liquidation period.

On 8 July 2016, we filed an interlocutory application to amend the original application to include
orders ratifying the Company’s ability and Liquidator’s power to realise the assets of the
Thompson Family Trust (Trust).



In summary, we have approached the FCA to determine the following:

1. Directions as to whether the secured creditor, Westpac Banking Corporation has a priority
in the preference claim recovery to the extent of the amounts paid to the employees by the
Administrators / Liquidators.

2. An order that any sale of the assets of the Trust which have already taken place be deemed
to be a sale within the power of the Liquidator and the Company as the trustee of the Trust.

3. An order that the Company through its liquidator be permitted to realise all assets of the Trust.

4. Directions that the Trust assets (including sale proceeds of any Trust assets) be dealt with by
the Liquidator as assets of the Company.

Please find enclosed at Annexure A, our Notice to Creditors of the amended application for court
directions.

Creditors who have any objection to the orders sought by the Liquidators, are advised to inform
us in writing and provide the ground(s) of your objection (including any relevant supporting
documents, where applicable) on or before 5:00 pm (AWST) on Tuesday, 9 August 2016.
Alternatively, if you wish to be heard, you must file a notice of appearance, in the prescribed form,
with the Federal Court Registrar and serve a copy of it on the Liquidators.

First and Final Priority Dividend Process

We had initially proposed to declare a first and final priority dividend distribution of outstanding
employee entitlements on or before Thursday, 14 July 2016, however, this distribution has now
been deferred pending the outcome of our application for directions as detailed above.

We are also currently working with the Australian Taxation Office (ATO) to reconcile and quantify
the outstanding superannuation guarantee charge (SGC) as the initial claim received was
significantly higher than the amounts recorded in the Company’s records.

We also note that on 16 June 2016, we wrote to all former employees who had outstanding claims
against the Company with a breakdown of their outstanding entitlements. Any former employees
who dispute or do not agree with the amounts as outlined are required to make contact with either
Nirav Shah (Nirav.shah@fh.com.au) or Yvonne Liew (Yvonne.liew@fh.com.au) of this office as
soon as possible.

We anticipate that we will be in a position to declare the first and final priority dividend on or around
September / October 2016, but subject to receiving a determination from the FCA.



Further queries

Should you require any further information regarding the above, please do not hesitate to contact
either Nirav Shah or Yvonne Liew of this office on (08) 9214 1444.

Yours faithfully
Killarnee Civil & Concrete Contractors Pty Ltd

Martin Jones
Joint and Several Liquidator

Encl.



Annexure A

Notice to Liquidator’s application for court directions

Killarnee Civil & Concrete Contractors Pty Ltd (In Liquidation)
ACN 085 230 486 (the Company)

NOTICE IS GIVEN that pursuant to an order of the Federal Court of Australia dated 11 July
2016 (No. WAD181/2016), the Court has granted leave for the Company to amend the
Originating Process dated 12 May 2016. The amended Originating Process was filed with the
Court on 12 July 2016 seeking:

1. Directions as to whether the secured creditor, Westpac Banking Corporation has a
priority in the preference claim recovery to the extent of the amounts paid to the
employees by the Administrators / Liquidators.

2. An order that any sale of the assets of the Thompson Family Trust (“Trust”) which have
already taken place be deemed to be a sale within the power of the Liquidator and the
Company as the trustee of the Trust.

3. An order that the Company through its liquidator be permitted to realise all assets of the
Trust.

4. Directions that the Trust assets (including sale proceeds of any Trust assets) be dealt
with by the Liquidator as assets of the Company.

A copy each of the following are attached:

a. Sealed Court Order dated 11 July 2016;
b. Amended Ex parte Originating Process; and
c. The Liquidator’s Affidavit (attachments can be inspected at our office on arrangement).

Should creditors have any objection to the order sought by the Liquidator, you are advised to
inform the Liquidator in writing and provide the ground(s) of your objection (including any
relevant supporting documents, where applicable) no later than Monday, 9 August 2016.
Alternatively, if you wish to be heard, you must file a notice of appearance, in the prescribed
form, in the Registry and serve a copy of it on the Liquidator.

Dated this 19th day of July 2016.

Martin Jones
Joint and Several Liquidator
Killarnee Civil and Concrete Contractors Pty Ltd

Ferrier Hodgson
GPO Box 2537
Perth  WA  6001

Tel: (08) 9214 1444
Fax: (08) 9214 1400



Prepared in the Western Australia District Registry, Federal Court of Australia 

Peter Durack Commonwealth Law Courts Building, Level 6, 1 Victoria Avenue, Telephone 08 9268 7100 

Federal Court of Australia 

District Registry: Western Australia 

Division: General  No: WAD181/2016 

 

MARTIN BRUCE JONES IN HIS CAPACITY AS THE LIQUIDATOR OF 

KILLARNEE CIVIL & CONCRETE PTY LTD (IN LIQUIDATION) 
Plaintiff 

 

ORDER 
 

JUDGE: JUSTICE GILMOUR 

DATE OF ORDER: 11 July 2016 

WHERE MADE: Perth 

 

THE COURT ORDERS THAT: 

 

1. Leave be granted for the Plaintiff to amend the Originating Process dated 12 May 2016 

in terms of the Minute of Amended Originating Process attached hereto.  

2. The Confidential Affidavit of Martin Bruce Jones sworn on 5 July 2016 be filed marked 

Confidential and not allowed for inspection by any parties.  

3. By 12 July 2016, the Plaintiff file the Amended Originating Process. 

4. By 19 July 2016, the Plaintiff give notice of the Amended Originating Process and a 

copy of these orders to the creditors of Killarnee Civil & Concrete Pty Ltd (in 

Liquidation) and the Thompson Family Trust.  

5. By 9 August 2016, any creditors who wish to object to the orders sought in the Amended 

Originating Process to provide to the plaintiff their grounds of opposition. 

6. By 23 August 2016, the Plaintiff file and serve a further affidavit attaching any 

opposition received from creditors.  

7. The Originating Process be listing for hearing on a date not before 23 August 2016. 

8. The cost of this application be in the Cause.  

 

 

 

Date that entry is stamped: 
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Prepared in the Western Australia District Registry, Federal Court of Australia 

Peter Durack Commonwealth Law Courts Building, Level 6, 1 Victoria Avenue, Telephone 08 9268 7100 

 
 

 



 

NOTICE OF FILING AND HEARING 
 

 

This document was lodged electronically in the FEDERAL COURT OF AUSTRALIA (FCA) on 12/07/2016 

10:57:09 AM AWST and has been accepted for filing under the Court’s Rules.  Filing and hearing details follow 

and important additional information about these are set out below. 

 

 

Filing and Hearing Details 

 

Document Lodged: Originating process (Rule 2.2): Federal Court (Corporations) Rules 2000 

form 2 

File Number: WAD181/2016 

File Title: In the matter of Killarnee Civil & Concrete Pty Ltd (in liquidation) 

Registry: WESTERN AUSTRALIA REGISTRY - FEDERAL COURT OF 

AUSTRALIA 

Reason for Listing: To Be Advised 

Time and date for hearing: To Be Advised 

Place: To Be Advised 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Dated: 12/07/2016 11:03:43 AM AWST     Registrar 

 

Important Information 

 

As required by the Court’s Rules, this Notice has been inserted as the first page of the document which has been 

accepted for electronic filing.  It is now taken to be part of that document for the purposes of the proceeding in 

the Court and contains important information for all parties to that proceeding.  It must be included in the 

document served on each of those parties. 

The Reason for Listing shown above is descriptive and does not limit the issues that might be dealt with, or the 

orders that might be made, at the hearing. 

The date and time of lodgment also shown above are the date and time that the document was received by the 

Court.  Under the Court’s Rules the date of filing of the document is the day it was lodged (if that is a business 

day for the Registry which accepts it and the document was received by 4.30 pm local time at that Registry) or 

otherwise the next working day for that Registry. 

 

 

 









NOTICE OF FILING

This document was lodged electronically in the FEDERAL COURT OF AUSTRALIA (FCA) on
5/07/2016 4:06:20 PM AWST and has
filing follow and important additional information about these are set out below.

Details of Filing

Document Lodged: Affidavit - Form 59 - Rule 29.02(1)

File Number: WAD181/2016

File Title: In the matter of Killarnee Civil & Concrete Pty Ltd (in liquidation)

Registry: WESTERN AUSTRALIA REGISTRY - FEDERAL COURT OF
AUSTRALIA

Dated: 6/07/2016 11:34:03 AM AWST    Registrar

Important Information

s Rules, this Notice has been inserted as the first page of the document which
has been accepted for electronic filing.  It is now taken to be part of that document for the purposes of
the proceeding in the Court and contains important information for all parties to that proceeding.  It
must be included in the document served on each of those parties.

The date and time of lodgment also shown above are the date and time that the document was received
of the document is the day it was lodged (if

that is a business day for the Registry which accepts it and the document was received by 4.30 pm local
time at that Registry) or otherwise the next working day for that Registry.
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