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The Trustee's report on the state of the insolvent person's business and 
financial affairs 

A. Definitions 

BCQS BCQS International Limited 
BIA Bankruptcy and In olvency Act, Cap 136 of the Law · of 

Saint Vincen t and the Grenadines, Revised Edition 2009 
Company or Harlequin Harlequin Property (SVG) Limited 
Court High Court of Justice of St. Vincent and the Grenadines 
ELS ELS Law Ltd and ELS Legal LLP 
First Report Filed October 28, 2016 titl d "First Report of KPMG in 

its capacity as Proposal Trustee 
FSCS Financial Services Compensation Scheme 
Harlequin Group All companies under the ultimate control of Mr. David 

Ames 
Interim Receiver Brian Glas,gow of KPMG Eastern Caribbean 
Merricl s Approximately 70 acres of land owned by the Company 

situated at Merricks, St. Phillip Barbados. 
NOi Notice of Intention to Make a Proposal 
Operator or BBRL Buccament Bay Resorts Limited 
PHIG Pro Harlequin Inve. tor Group. A group of Harlequin 

investor who claim to repre. ent a wider group of 
inve tors in the Company 

Proposal Trustee or Trustee Brian Glasgow of KPMG Eastern Caribbean 
Resort Land and property h1own a Buccament Bay Resort 

situated in Saint Vincent and the Grenadines 
Second Report Report Fil d on November 10, 2016 entitled "Report of 

the Proposal Trustee pur uant to Section 29(7)(B) of the 
Bani ruptcy and Insolvency Act 

Third Report Report Filed on November 25, 2016 entitled" l 51 

Supplemental Report of the Propo al Trust e pur uant 
to Section 29(7)(B) of the Bankruptcy and Insolvency 
Act 

UK Court High Court of Justice of England and Wales 
WK Case The claim brought in the High Court of Justice of 

England and Wale b aring Claim Number HT-2014-
000038, Harlequin Property (SVG) Limited et al v 
Wilkins Kennedy (a Firm) 

WK Judgment Debt Judgment awarded in favour of Harlequin on December 
21, 2017 in the sum of £7,443,821.12, plus interest and 
cost. 



B. Introduction 

l. On December 15, 2016, the insolvent per on, Harlequin Property (SVG) Limited having 

given notice of it intention to make a proposal to creditor , applied to the Court for a 

econd extension of time within which to make a propo al. This application has b en 

li ted for hearing on Jan uary 27, 2017. 

2. Thi report i fil ed in accordance with and pur uant to ection 29(7)(b )(i) and , ection 

29(7)(b )(ii) of th Bankruptcy and Insolvency Act, Cap 136 of the Laws of Saint Vincent 

and the Grenadine , Revised Edition 2009 (the "BIA"), and i based on information 

known by the Tru tee a at January 23, 2017. 

3. The Proposal Trustee is also aware that creditors have received communication fr m 

Mr. Ames and PHIG which could lead to creditor to believe that a detailed propo al is 

imminent, w ill be viab le and mu t be supported if their best interest are to be erved. 

There i information in thi report about the background of thi matter, and the progress 

of the proposal proces to elate, which it is hoped will allow creditor. to put . uch 

communication in conte ' t. 



C. Historic Summary 

4. Below i a ummary of the events that have occurred between the period of October 3, 

2016 to January 18, 2017. 

Date 

October 3, 2016 

October 10, 2016 

October 13, 2016 

October 25, 2016 

Event 

Harlequin filed the Notice of Intention to Make a Propo al and 

Mr. Brian Gla gow of KPMG Ea tern Caribbean, wa appointed 

a the Propo al Trustee. 

The Proposal Trustee notified every known creditor of Harlequin 

of the filing of the NOI by way of letter dated October 10, 2016. 

A ca h flow projection wa prepared by Harlequin, reviewed by 

the Proposal Trustee, and filed at the Supervi. or of Insolvency. 

The Proposal Trustee was erved with a Notice of Motion fi led 

on October 25 , 2016 in the High Court of Justice of St. Vincent 

and the Grenadine . This appli ation wa filed on behalf of 

Gabriella Klein whom the Propo al Tru tee under tands to be an 

appointed repre entative of a group of certain Harlequin 's 

creditor . In the motion, Gabriella Klein ought an order that the 

failure of the Propo al Trustee to file a report on the 

rea onablene s of Harlequin's ca h flow proj ctions within the 

pecified ten day limit amounted to a breach of Section 29(2) of 

the BIA. It wa contended that by operation of Section 29(8) of 

the BIA, this con tituted a deemed a signrnent, rendering 

Harlequin immediately bankrupt on October 13, 2016, the date 

on which the applicable deadline pa ed. This application wa 

et down for hearing on November 11, 2016. 



Date 

October 26, 2016 

October 28, 2016 

Novemb r 2, 

2016 

November 10, 

2016 

November 11, 

2016 

ovember 25, 

2016 

Event 

Harlequin filed an application in the High Court of St. Vincent 

and the Grenadine seehng an extension of time for the deadline 

for the fil ing of the proposal. Thi ' application was al o set for 

hearing at the Court on November 11 , 2016. 

The Propo al Trustee fi led the First Report. 

Harlequin filed a ca h flow statement including actual re ult of 

the company from the elate of the filing of the NOI to October 

23, 2016. 

Expiration of the fir t 30 clay deadline for Harlequin to fi le a 

proposal with the Supervi or of In olvency. (Thi was 

sub equently extended to December 16, 2016 by the High Court 

Judgment dated December 8, 2016). 

The Propo al Tru tee filed the Second Report based on 

information known to him up to and including November 9, 

2016. 

Hearing elate for the Gabriella Klein motion fi l d on October 25, 

2016 and the application for an exten ion of time to file a 

proposal filed by the Company on October 26, 2016. Judgment 

wa handed down on December 8, 2016. 

Th Propo al Tru tee fil d th Third Rep rt which upplementcd 

the Proposal Trustee'. Second Report and wa based on 

information known to him up to and including November 24, 

2016. 



Da~ Event 

December 8, 2016 Judgment wa handed down by th Court in which the motion 

fi led by Gabriella Klein wa di mi ed and the Company wa 

granted an extension of 45 days to make a proposal. The proposal 

deadline was extend d to December 16, 2016. 

December 12, 

2016 

. December 15, 

2016 

Judgment given in the WK Case, re ulting in the WK Judgment 

Debt. 

The Briti h judge in the WK Ca e expressed concern that any 

proceeds of the Wl Judgment Debt should be held for the 

benefit of the Company's creditor and ordered that the WK 

Judgment Debt be paid into the Ul Court by January 13, 2017. 

The UK Court also expre · ed it reservation that the funds 

hould not be pa id over to Harlequin, but should instead be held 

for the b nefit of the creditor of the Company. 

The Propo al Trustee understand that a further hearing hac been 

set for F bruary 10, 2017 before the Ul Court at which orders 

may be made as to the WK Judgment Debt 

Harlequin made an application to the Court seeking a further 

extension of the deadline for the filing of the proposal. This 

application has been set fo r hearing on January 27, 2017. 

The Proposal Tm tee was informed that electricity to the Resort 

had been di connected, that the hotel staff, (many of whom had 

been engaged in indu trial action due to non-payment of wages), 

had abandoned the Re ort, and the hotel operation had closed 

down. The Propo al Tru tee vi ited the Re, ort and it appeared 

that looting was tal ing place. 



Date 

December 16, 

2016 

December 17, 

2016 

Jan uary 19, 2017 

Event 

Given the closure of the Re ort, the con equenti al circum lance 

outlined above and the findings and concerns expres eel by the 

Judge in the December 12, 2016 judgment in the WK Ca e, the 

Propo al Tru tee filed a Motion to appoint an interim receiver in 

accordance with Section 9 of the BIA. The purpose of the 

application wa to appoint the Propo al Trustee a interim 

r ceiver to take control of the a et in cl ucling the Re ort and 

the WK Judgment Debt, in order to pre erve value for the ben fit 

of creditor ·. 

Th Court held an ex-parte hearing and appointed the Proposal 

Tru tee a Interim Receiver of the Company. The perfected ord r 

wa handed down on December 22, 2017. 

The UI Court granted recognition to the proceedi ng 111 thi 

matter in accordance with the Cross-Border Jn ·olvency 

Regulation 2006, "a fore ign main proceeding. ", thereby 

putting in place a stay of certain proceedings and execution 

again t the Company ', a ets, a suspen ion of the right to 

clispo e of asset and conferring upon the Interim Receiver 

authority to act on behalf of the Company and intervene in the 

WK Case before the English courts . 



D. Receipt and Payments 

5 . ince the fi ling of the NOI, th Trustee has con tinued to work with Harlequin to 

under tand and monitor the Company' s fin ancial position. 

6. On October 28, 2016, Harlequin filed with the Supervisor of Insolvency the cash flow 

tatem nt which included actual re ults of Harlequin from the date of the fi ling of the 

otice of Intention up to October 23, 2016 along with a cash flow forecast fo r the period 

of October 24, 2016 to April 9, 2017. 

7. Following the appointment of the Interim Receiver and the decision to no longer accept 

inve tor payment , the Company has no income and, therefore, no ability to make fu ture 

di bursements . 

8. A final Receipt and Payments Account of the Company is attached as Appendix 1. 



E. Interim Receiver Update 

Buccament Bay Resort 

9. On December 17, 2016 pur uant to section 47(1) of the Bankruptcy and Insolvency Act, 

Brian Gla gow was appointed interim receiver of all of the Company ' current and fu ture 

as et , undertaking and properties of any nature and kind what oever. 

10. Mr. Glasgow, in his capacity as Interim Receiver, immediately following his 

appointment, uccessfu lly negotiated with the local police to patrol the re ort until a 

private security firm could be engaged. Within 7 days of hi appointment, the Interim 

Receiver was able to agree terms with a private security firm to provide 24 hour ecurity, 

including armed guards, for the resort. Following the closure of the Resort, the water 

supply has been disconnected due to non-payment. 

11. The Interim Receiver also identified and employed l ey staff to oversee the organized shut 

down and ongoing maintenance in order to protect and preserve the Resort. 

12. All di bur ements made by the Interim Receiver, while undertaking his duties under the 

order, will rank in priority to all claims against the Company. However, due to closure of 

the Resort and the current financial position of the Company, the Interim Receiver i 

having to fund these expen es directly. 

13 . The Interim Receiver ha not received any funding from the Harlequin Group nor have any 

of the proceeds of the WK Judgment Debt been released (discussed below). As noted in 

paragraph 12, all current expenditure and disbur ement are being met by the Interim 

~eceiver while other avenues of funding are investigated. 

14. The interim receiver appointment will remain in place until the earlie t of: 

a. an a signment of the Company 's property and asset pursuant to section 24 of the 

BIA; 

b. any deemed assigned of the Company's property and assets pursuant to either ection 

29(8), 37, 42(2) OR 45(6) of the BIA; 

c. the approval by the Court of any proposal submitted by the Company and approved 

by creditors, pursuant to an application by the Proposal Trustee made under section 

39 of the BIA; or 

d. the further order of thi Court terminating the appointment. 



Wilkins Kennedy Judgment 

15. On or about December 12, 2016, the Judgment in the UK Court in Claim Number HT-

2014-000038, Harlequin Property (SVG) Limited et al v Wilkins Kennedy (a Firm) wa 

handed down. The Judge awarded the Company the sum of USD $11 ,630,970.50 along 

with co t . 

16. The UK Court, when handing down the judgment of D cember 12, 2016, e 'pre ed 

serious concerns about the busine s model of the Company (paragraphs 7 and 43) and the 

n ed to protect the intere t of Harlequin ' creditor . It indicated at paragraphs 887, 888 

and 896 of the judgment that th WK Judgment Debt hould not be paid to the Company. 

It tated, 

[7] .... the Harlequin bu ine ·s model might be sa id to bear tlze hallmarA of a 

. ·eriou and ignificant cam. 

[43] It is important not to pull cmy punches wizen de ·cribing tlze Harlequin 

bu ines. model. There were elements of it which were similar to what m igllt be 

called a 'Ponzi' cheme, ivhere the money paid in by gullible i11ve 'tor. wa. · not 

:pent as they thought it would be, but the clzeme greiv by word of mouth and 

tho e responsible for it became rich, wlzi! ·t the investor. ended up 1vith nothing. 

[887] Any doubt that I lzad about that a the correct cow· e was di p elled by the 

letter ent to me on 6 October 2016, after the final oral ubmi · io115~ by the 

claimant ' ·olicitors. They informed me that on 3 October 2016, Harlequin 

Property SVG had filed a Notice of Intention to J'vfake a Proposal under s29(1) of 

the Bankruptcy and In olvency Act in SVG. It i no coincidence that Harlequin 

have taken this tep immediately after the concl11 ion of these proceedings. It 

makes m e even more certain that this court needs to take all legitimate steps it 

can to ensure the protection of the investors. 



[888] Accordingly, wizen thi ·.Judgment i · handed down, I would like to be 

addre ·sed by both parties a. to the be. t mean ·of achieving that protection. 

[ 96] For the recL on et out in Section 11 above, I would not want that sum 

paid direct to Harlequin Property SVG, at least at this stage. My proposal is to 

have it paid into some sort of escrow account whilst the competing interests of 

the company, the liquidators (if they have been appointed) and, in pmticu/ar, 

the investors are resolved. I would hope that tlzi - or something like it - can be 

done by way of agreement. 

[Empha i added] 

17. By an Order made 12 D cember 2016, the UK Court ordered that the WK Judgment Debt 

be paid into the Ul Court on 13 January 2017, tayed execution until a further hearing 

after 13 January 2017 and prov ided for any application to draw clown on th um to be 

made on 72 hour ' notice. 

18. On December 14, 2016, an interim declaration was granted in favour of ELS by the UK 

Court under Section 73(1) of the Solicitors Act 1974 to the effect that ELS (the attorneys 

act ing for the Company in the WK case) were entitled to a charge on the WK Judgment 

Debt in re pect of their legal fees . ELS w re engaged through a Damages Based 

Agreement dated 15 November 2013 which the Tru tee under tands to e sentially be a 

conditional fee agreement. The Agreement provides for ELS to be paid a 23.5 % hare of 

any proceeds of the WK Judgment received by the Company. It also provides for the 

Company to pay hares of any proc eels received to the two barri ters representing the 

Company in the WI Case; namely, 6% to junior counsel and 10.5% to leading counsel 

respective! y. 

19. On Dccemb r 21, 2016 the Court further ruled that the WK Judgment Debt hould be 

converted to terling to an amount of £7,443,821.12, plus inter st of 1.5 % abov base 

borrowing rate for the relevant period of January 2010 to January 13, 2017. Cost in the 

um of £3 million were al o awarded to the Company ( ubject to a further review of the 

co t ). 



20. On January 13, 2017 £10.5 million, representing the judgment um and co t , was paid 

into the UK Court. 

21. The clef nclant, Wilkins I ennedy, lodged an application for permi sion to appeal on 

January 10, 2017 with the Court of Appeal. Thi included an application that the monies 

paid into the UK Court not be paid out pending an appeal. It i under tood that these 

applications will be dealt with before January 27, 2017. Repre entation have been made 

to the Court of Appeal, both on behalf of the Company and by the Interim Receiver in hi 

own right, to the effect that these appl ication ought to be di. mi ed. 

22. In light of the Interim Receiver' function of protecting the interest of creditor,, 

including in relation to the WK Ca e and WI Judgment Debt, recognition was sought in 

the UI Court of the proceeding in thi matter under the BIA in accordance with the, Cro s 

Border 111 olvency Regulations 2006. On January 19, 2017 the UE Court made an order 

recognizing the proceeding in Saint Vincent & the Gr nadines as a "for ign main 

proceeding", and the In terim Receiver a the "foreign repre entative". A copy of the 

recognition order i attached as Appendix 2. 

23. On January 20, 2017, an application for permission to appeal was filed in the WK Ca e 

on behalf of the Company (upon instructions of the Interim Receiver) in relation to the 

decision a to the currency of the W T Judgment Debt and the calculation of interest. 

24. Subject to the determination of WK' appl ication before the Court of Appeal , the 

Proposal Tru tee understands that a hearing date has been et for February 10, 2017 when 

the UK Court may mak further order· as to the proceed of the WK Judgment Debt 

currently paid into the English Court. 

25 . Apart from the Damage Based Agreement referred to above, in 2015 Harlequin obtained 

After The Event insurance and litigation funding for the purpo e of the WK Case. It also 

entered into various arrangements in that respect. As a result of the various arrang men ts 

in that re pect, in addition to the entitlement as erted on the part of ELS, there are claims 

by tho e involved in providing funding or in urance to be paid from the proceed, of the 

WK Judgment in priority to un ecured creditors . The Proposal Tru tee under. tands that 

the urns claimed in that re pect are approximately £4.8111. 

26. The Interim Receiver has reserved th Company' rights o that legal advice can be taken 

a to any claim to security or priority over the WK Judgment Debt. 



F . Proposal Process Update 

27. Since the fi ling of the Propo al Trustee 's Third Report, dated November 25, 2016, the 

Company ha supplied the Proposal Tru tee with draft proposal for comment. The first 

draft of the Propo al wa made available to the Propo al Tru. tee on December 1, 2016. 

28. On December 5, 2016 the Proposal Trustee made substantial comment in regards to this 

draft and requested ignificant additional information. 

29. The Company continued to progres the draft proposal and m t with investor group. to 

canvass th ir views on the content of the proposal. During these di cus ions, the proposal 

trategy altered and the Propo al Tru tee received the econd draft of the Propo. al on 

December 22, 2016. 

30. On December 22, 2016, the Company had al o indicated that it would like to have a 

propo al fi led with th Supervi or of Insolvency no later than January 27, 2017. 

31. The draft propo ·al was review d by the Proposal Trustee during the intervening holiday 

period, and the Propo al Trustee provided it comment to the Company in relation to the 

econd draft of the Proposal on January 4, 2017. 

32. On January 4, 2017 a meeting wa convened with repre entative of the Proposal Trustee 

and representative of the Company it office in E ex, UK. At thi meeting, further 

comment wa provided by the Propo al Tru tee, who al o outlined the additional 

information that he requ ired the Company to provide, nam ly: 

a. an e timated outcome statement, highlighting the projected r turn to unsecured 

creditor. under the proposal when compared to the likely distribution to creditors in a 

banl ruptcy of the Company; and 

b. a projected cash flow statement, . hawing the Compat y' , projected financial po. ition 

for the duration of the propo al period. 

33. In order to prepare the, e two document , additional information will need to be obtaine 

by the Company and the Propo al Tru tee, o a to ensure the viability of the Proposal. 

34. Due to the lad of internal re ources available to the Company, it wa. indicated that 

a i tance from the Proposal Tru tee wa required to provide ome of the additional 

req uirerncnt . 



35. The Proposal Tru tee has con istently reminded the Company that, in order for him to 

discharge bis statutory duties and responsibilities as Proposal Tru tee, it wa · of vital 

importance that he received all the necessary information on a timely ba is. 

36 . The paucity of info rmation that the Company ha provided is a source of both frustration 

and erious concern to the Proposal Trustee, and by letter dated January 11, 2017 (but 

delivered on January 17, 2017) to the Company, the Proposal Trustee reiterated these 

concern , highlighted the outstanding information that wa required, and warn d the 

Company about the consequences of the Company ' failure or inability to provide thi 

info rmation. A copy of thi letter i attached a Appendix 3. 

37. The Company provided the Proposal Trustee with a third draft of the Proposal on January 

17, 2017, which the Proposal Trustee i in the process of reviewing. The e ential 

provisions of the Proposal under review is that the creditors will be offered shares in the 

Company, in e change for the debt owed them, on a pari pa su basi . The Company also 

propo e that the Resort be operated by a third party operator under a five (5) year 

contract. It is al o contemplated that creditors will form a Trust Board, which will then 

be tasked with: 

a. managing the relationship with the re ort operator; 

b. selling the Merricks land in Barbado ; and 

c. managing the appeal of the WK judgment. 

38 . It is further intended that money from the WK Judgment Debt will be utilized to fund 

es ential capital expenditure requi red to operate the resort, and to provide cash payouts to 

the creditor . 

39. The Proposal anticipates profit from the resort and identifies that these will be put into a 

di tribution fund for the benefit of creditors. The draft Proposal contemplates that 

creditor will ultimately benefit from the ale of the re ort a a going concern, and it is 

the Company's view that the sale of a profitable functioning resort will yield a better value 

than a ale of the property in its pre ent state . 



40. However, the underlying a umption that the WK Judgment Debt will be available for 

the purpose of the Proposal workout is at be t uncertain . In the first place, there is no 

certainty that the UK Court will allow tho. e funds to be paid out while an appeal is 

pending. It i anybody' gue a to when, if at all , those funds will be available. 

Furthermore, if the WK appeal ucceeds, then the proceed of the WK Judgment Debt 

will disappear, and there appears to be no contingency plan contemplated to replace this 

ource of funding for the Propo al arrangem nts . 

41. On Jan uary 18, 2017, a teleconference wa held between the representatives of the 

Proposal Trustee and the repre entatives of the Company. During the teleconference the 

Company confi nned that it wa not in a po ition to provide the requested information 

befo re mid-February, 2017. Con equently, it wa agreed on all ide that no viable 

propo al could be filed before the end of the reque ted e tension period, namely January 

30, 2017. 

42. Based upon hi re i w of the current draft of the Proposal, the Propo al Trustee considers 

that it i still at a preliminary stage. The legal advi or for the Propo. al Tru tee, Lex 

Caribbean, by email sent on January 18, 2018, circulated their preliminary comments on, 

and concerns about, the draft Propo al. A copy of that email is attached as Appendix 4. 

In particul ar, they expre eel the general view that the draft Proposal does not provide 

creditor with ufficient information or material upon which to make an informed 

deci ion. The other pecific concerns raised may be summariz d a follows: 

a. The general lad of upporting fi nancial data, including projections and valuations; 

b. The general lack of pecificity for the main propo al provisionc; 

c. The qual ified nature of the proposals, depending in large measure on speculation and 

a umption that underpin the ubstantive financial provi ions; and 

d. The absence of contingent provisions, should the assumption made prove fa! e. 

43. In Appendix 5, the Propo al Tru tee ha tried to diagrammatically repre ent I ey aspects 

of a propo al namely th tatement of affairs and the e timated outcome tatemcnt and 

highlight the key input document required. 



44. The tat ment of affairs is required to help the creditor understand the present financial 

po ition of the company by discu,'sing the variou a et on the Company' ·balance , beet. 

A shown in Appendi 3 the company needs to provide: 

a. audited financial account ; 

b. detailed management accounts; 

c. financial account for intercornpany debtor ; 

d. a Ii t of conn cted creditors; and 

e. a valuation of Buccament bay in it present state. 

45 . In re p ct of preparing the proposal the Company will need to present an e timated 

outcome statement to it creditor detailing why the proposal being put forward will 

produce a better financial re ult than a liquidation of the company. Required document 

include: 

a. a resort management agreement: 

b. a five year fina ncial projection of the new operating company and a capital 

expenditure budget to improve the physical plant of the re ort; and 

c. a valuation of the re ort under the as umptions that capital improvements have been 

made and the new re ort is profitable. 

46. The Propo al Trustee is ati fi d that the Company will not be able to provide the 

requested information before January 30, 2017, and that it will not be in a position to 

addre. · the eriou concern raised by the Propo al Trustee before the expiration of the 

curr nt reque ted extension p riod . 

47. The Company neverthele s believes that it will be in a po ition to furni h the Proposal 

Tru, tee with sufficient information on or before F bruary 17, 2017. 



48. The Propo al Tru tee, a documented in the letter attached a Appendix 4, i. concerned 

that the Company i overly optimi tic abo ut it· ability to ultimately make a Propo al to 

creditor . Thi concern i ba ed on the many challenging hurdle that the Company faces 

in attempting to achieve that goal, including: 

a. The independent valuer, BCQS, although engaged, requires up-front payment to 

commence the work. A referred to in Section D above, the Company ha no funds 

or future income. The in tercompany debtors, a noted by the Company, are not 

collectable, a well a the ongoing is ues with the WK Judgment Debt noted in Section 

D. Without any fund the Proposal Trustee i unsure how thi valuation will be 

produced. 

b. Di cu ion with the propo ed new operator of the Re ort have, to date, not re. ulted 

in either future trading projections or a draft management agreement. Without trading 

proj ections, the Company is not in position to commi ion a valuation, a. trading 

projection are an essential element of the valuation as umptions. A a further 

con equence, creditors will not be able to a e. s the financial merits of the propo al 

v . a liquidation/bankruptcy scenario. 

49. In addition, by virtue of ection 40(3), read in conjunction with section 164(a), of the BIA, 

the Company ' proposal must fail unles it is able to ati fy the Court that the a. :ets of 

the Company exceed a value equivalent to thirty-three and one thi rd cent on the dollar 

of the amount of the Company's unsecured liabilities. The Proposal Tru tee ha. not yet 

been provided by the Company with evidence that it will be in position to satisfy the 

threshold te t under thi provision of the BIA. The Company ha , however, provided a 

creditor Ji ting . hawing the Company ' creditor. to be in the region of GBP200 million, 

therefore it wou ld require asset of appro ' imately GBP66 million. Although we have yet 

to be provided with valuations for all the a et the Propo al Trustee believ : 

a. Merrick to be valued at GBP6.4 million; 

b. WK Judgmen t Debt recoveries to be GBP3 .5 million. 

Therefore approximately GBP56 million in a . et would have to be identified which 

would include intercompany debtors and the Resort. 



If the Company cannot ati fy the threshold a, set valuation under section 164(a), then, 

pur uant to ection 40(3) of the BIA, the Court will not approve the Propo al unles the 

Company is able to provide ecurity fo r payment of not le s than 25 cents on the dollar 

on all the provable un ecured claims. The Court doe hav di cretion to amend the 

percentage of ecurity requir d. However, given the tat of the Company's financial 

affairs, the Propo al Trustee bas grave concerns as to the Company' ability to provide 

th requ ired security a tipulated by the BIA, or any ecurity. 

50. Another relevant factor i the Company's fa ilure to keep . uch books of account as are 

u ual and proper in the business carried on by it and as sufficiently clisclo e the bu ine, s 

tran action and financial po ition of the Company within the three (3) year before the 

fi ling of the NOi: Section 164(b ). The dearth of financial information pertaining to the 

affair of the Company was identified by Coul on J. in the WI Judgment. As far a the 

Propo. al Tru tee ha b en able to discern, no complete management account have been 

prepared within the la t 3 year . 

51. It is al o clear that the Company ha not accounted for a significant portion of the de po. it 

that it received from purcba er . Thi led to the adver e comment by Coulson J. in the 

WK Judgment at paragraph 308 and 309. 

[308] Tlzi i particularly o wizen one undertake.· a ve1y brief ·earclz for the 

mis ing money. Tlze Harlequin documents . how that, in re pect of Buccament 

Bay, Harlequin companies received £170 million jl·om investors in Buccament 

Bay and the related re art at Merrick · in Barbados. Even tripping out tlze 

commis ion to HM SSE and the land co t, which would leave a con ·ervative 

figure of £70 million. In addition, tlze account show that £22 million was 

borrowed 01z inter-company Loans by Harlequin SVC, £30 million borrowed by 

Harlequin Development and £19 million borrowed by HHR. Wizen added to the 

money paid by the inve tor , that makes a total of £140 million odd. Of that, £30 

million was paid to ICE, £30 million was pent on Plza ·e. IA and JB, and £10 

million paid to R idgeview. That leaves a residue of around £70 million. 



[309] Mr Ames was asked where that large um of money had gone. He 

purported not to understand tlze question, although it was relatively 

traiglztforward. The figures were gone through again. Regrettably, he was 

unable to answer the question. I t was not his money, and he gave the 

impression that he did not ultimately care about it. Of course, over half this 

money, and some of the relevant events, occurred after Harlequin '. , contract 

with WK had come to an end. In t/ze e proceedings, a critical que tion for me is 

the extent to which, before that contract came to an end, Mr MacDonald wa 

aware of and/or involved in all of the e inevitable con equence · of the Harlequin 

bu ine s model. 

[Empha is added] 

52. Without uch an accounting, the Proposal Tru tee is in no position to determine the full 

extent of the a set that may potentially be available for distribution among creditors. The 

draft proposal makes no provision for tracing the funds that may have been wrongfully 

diverted from the Company. Indeed, it seek to release the director of the Company, 

including Mr. Ames, from any liability. It is, therefore, impossible to conclude that the 

term proposed by the Company would place the creditors in a better position than they 

could be in if the Company went into bankruptcy. The tracing powers of the tru tee in 

bankruptcy could, conceivably, yield a wealth of as ets that have not b en take n into 

account in formul ating the propo al. 

53 . Moreover, the Company has not articulated the rea ons why its proposal of a debt fo r 

equ ity swap would be more beneficial for creditors than a bankruptcy. It has not pre ented 

a valuation of the Company ' shares, nor is it clear whether there exists a viabl market 

for tho e hares. 



54. It would al o seem that, ba ed on the present iteration of the Company' s proposal, the 

creditor will be left to muddle through the e i ue in order to recover their fund a best 

they can. Ultimately, in order to recover, um owed to them, the creditors will be required 

to conduct a ale of the major as et of the Company. Thi, i tantamount to a liquidation 

cenario, except that the creditor will have lost the benefits of a bankruptcy proce , by 

which a tru tee in bankruptcy will have wide powers to recover defalcated um through 

a et tracing exerci es and litigation. The type of action that might be undertaken by a 

tru tee in bankruptcy are e sentiall y imilar to the proce ding undertaken by th 

Company in their ca e against Wilkin Kennedy. 

55 . The foregoing short oming , and the general Jack of financial and other informat ion, ha, 

left the Propo al Trustee in an unenviable po ition in relation to the discharge of hi , 

$tatutory dutie under the BIA. In light of all the foregoing factors, the Proposal Trustee 

ha no basi for believing it likely that, even with the benefit of an extension of time, the 

Company will be able to make a viable proposal to it creditors . 



Application for an extension 

56. The current deadline for the Company to file a proposal xpired on December 16, 2016. 

57. The Trustee is aware that on December 15, 2017, Harlequin made an application to the 

Court under Section 29(9) of the BIA for a further exten ion of time to fi le a proposal. 

The Trustee under tand that thi appl ication i et for hearing on January 27, 2017 unle, , 

a furth er application for an exten ion is made and granted by the Court. 

58 . If the application is granted by the Court, the deadline for the Company to file a propo al 

would be extended to January 30, 2017. 

59. In order for the Court to grant uch exten ion it mu, t be ati fied that: 

a. the Company ha acted, and is acting, in good faith and with due diligence; 

b. the Company would likely be able to make a viable propo al if an extension being 

applied for were granted; and 

c. no creditor would be materi ally prejudiced if the extension being applied for were 

granted. 

60. The Proposal Tru tee has been informed that the Company will not be able to provide a 

viable propo al before the e piry of the xtension period of being applied for i.e. January 

30, 2017. 

61. The Company has indicated that it believes that it will be able to provide sufficient 

informat ion to the Propo al Tru tee in order to enable him to formulate a viable propo al 

by February 17, 2017. 

62. A reported in Section F above, the Propo. al Tru tee ha no basis for beli ving it likely 

that a propo al, even if compl ted by February 17 2017, would be a viable one . 



All of which i re p ctfully ubmitted , thi 24th day of January, 2017. 

BRIAN GLASGOW, 

in hi capacity a proposal trustee of 

Harlequin Property (SVG) Limited. 



Appendix 1 - Receipts and Payment · Account 

Cumulat ive Cas h f low Cumulat ive Cash flow 
from Oct obe r 3 - from October 29 -

Octobe r 28 January 13 Tota l 

Act ual Actual 

Re ceipts 

Completions 121,250 115,137 236,387 

Other SVG Sales 4,000 4,000 

Total Rece ipts 125,250 115,137 240,387 

Trustee Legal Fees 

Legal Fees 

Updated Valuation 

Quantity Surveyors Report 

Rental returns payable 1,323 1,000 2,323 

Investment in new Hotel Management Co 

Mscellaneous expenses 4,513 4,513 

Cost of Sales (5%) 1,750 3,048 4,798 

Building/Maintenance Work 4,000 4,000 

Adrrin istration Costs 98,834 98,834 

Short term loan to Operating Company 85,133 85,1 33 

KPMG Fees 20,615 20,1 72 40,787 

Total Paym ents 112,821 127,566 240,387 

Rece i ts less Paym ents 12,429 12,429) 



Appendix 2 - Recognition Order 



Schedule 2, 
paragraph 5(2) 

The Cross-Border Insolvency Regulations 2006 

Recognition order 

Name of Debtor 

Harlequin Property (SVG) limited 

In the High Court of Jc1stice 

Chancery Division, Companies Court 

Vr cvvrt u~r cnly 

Court case number 

CR-2017-000tl22 

(,1) 1n,..,rt full n~rM1sl .wd Upon the Application of (a) Bridn Glasgow of KPMG Ea~tern Caribbean, The Financial 
JOtlress(es) (Or service of 

dHJlicant(~l Services Centre, Kingstown Pork, Kingstown, SCJint Vincent and the Grenadines 

(bl Insert <late presented to the court on (bl 17 January 2017 

(cl Ins rt '"'I narne Joli in respect of (c) Harlequin Property (SVG) Limited 16-18, High Street, Wickford, SS12 
addrt'SS 1or Sef\•ice of tit~ 

debtor 9/\Z 

and upon hearing Counsel for the Applicant 

(d) ln•ert Jeu1b vf ;ny ,tt.~r and Mr Darnel Abrams of the Harlequin Group for the debtor 
µ~rti~s (111cl,1dlng tlie iJelitor) 

~ppPtlring .ind by w on~ 
••presented 

And upon reading the evid~nce 

iel insert dNa11; of fore1,:n It 1s ordered tl1at {e) the insolvency proceedings commenced by (1) HMlequin Property 

11} 1t1si'rt pMti·:ul~ns oi Joy 

f1irt!1('r order rn~J•J trr thr~ 

(SVG) Limited on 3 October 2016 pursuant to Part V of the Bankruptcy and Insolvency 

Act (Cip 136 of the Laws of Sa int Vincent and the Grenadines); and/or (2) the Interim 

Receivership Order dated 17 December 2016 be recognised as a foreign main 

proceeding in accordance wiU1 the UNCITRAL Model Law on Cross-border Insolvency as 

set out in Schedule 1 to the Cross-Border Insolvency Regulations 2006 (the 

"Regulations'). 

And it 1s ordered that {f) 

{1) Brian Glasgow of KPMG Eastern Caribbean, the F'nanc1al Services Centre, Kingstown 

Park, Kingstown, Saint Vincent ar.d the Grenadines in his capacity CJS Propo~al frustee 



Form ML 2 continued 

and/or Interim Receiver µursuant to and in connection with the foreign proceedings be 

empowered and authorised, but not obligated, to administer and/or realise .JI! or any 

part of Harlequin Property (SVG) limited's (the "debtor") assets located in Great Britain 

including the power to initiate, prosecute and/or continue the prosecution of any and 

all proceedings and to defend all proceedings now or hereafter pending with respect to 

the debtor or any of its assets situated in Great Britain and to settle or compromise any 

such proceedings; 

(2) notwithstanding the generality of the foregoing, pursuant to Art icle 21(l)(e) of 

Schedule 1 to the Regulations, Brian Glasgow have full power and authority to give 

instructions to solicitors retained on behalf of the debtor in relation to the orders 

made upon the giving of Judgment in the rnatter of Harlequin Property (SVG) limited 

and Harlequin Hotels and Resort> Limited v Wilkins Kennedy (a firm) (2016] 3188 

EWHC {TCC) and 111 relation to any appeal of such Judgment by any party; 

(3) the time for service of this Application on Harlequin Property (SVG) limited 

pursuant to para 21\l)(b) of Schedule 2 to the Regulations shall be abridged pursuant 

to para 24 of Schedule 2, such that service on debtor ye:>terday, 18 January 2017, shall 

for all purposes be good and sufficient service; 

(4) there be liberty to apply to any party affected by this order provided that in the 

case of the debtor such application be made withm 7 business days of this order ilnd 

th;:it in the case of any other party such application be made within 5 business days of 

this order coming to their notice; 

(5) the Applicant's Solicitors give notice of this order forthwith to the following parties: 

a) ELS Legal LLP of 10-12 Ely Pl,m~, London, EClN 6RY; 

b) Mr Nichol<is Davidson QC of 4 New Square, Lincoln's inn, London WC2A 3RJ 

c) Mr Hefin Rees QC of 39 Essex Chambers, 81 Chancery Lane. London, WC2.A lDD; 

d) BC Investments Limited of Regency Court, Glategny, Esplan<ide, St Pi.:ter Port, 



Form ML 2 continJed 

Guernsey, GY11WW; 

e) DAS Legal Expenses Insurance Company limited of DAS House, Quay Side, Temple 

Back Bri stol BS t 6NH; 

f) Elite Insurance Company Limited of 47 /48 The Sails, Queensway Quay, Queensway, 

Gibra ltar, GXll 1 AA; 

g) Sparkle Capital Limited of (i) The Spectrum, 56-58 Benson Road, Birchwood, 

Warrington, Cheshire WA3 7PQ and (ii) c/o Acasta Europe limited, Anglia House, 

C.irrs Road, Cheadle, Cht>shire SK8 2LA; and 

h} Acasta European Insurance Company Lunited of PO Box 1338, 1st Floor, Grand 

Ocean Plaza, Ocea11 Village, Gibra l tar. 

(g) Insert tcrrm of order for And it is ordered that the costs of the said appl ication (g) 

i.:OSt~ 

(h) """'1 u«tc ,rnd t111w This order shall take effect from (h) 1 l;22am on 19 January 2017. 



Appendix 3 – Letter to the Company  
  

















Appendix 4 - Email from Lex Caribbean to the Company 



Collins, David 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Dear Bota, 

Garth Patterson <Garth.Patterson@bb.lexcaribbean .com > 
Wednesday, January 18, 2017 9:44 PM 
Coll ins, David; Daniel Abrams; Bota McNamara; Waterman, Cra ig; Dave Ames 
Glasgow, Brian A; La lita Vaswani 
RE: Harlequ in - Important letter on t he proposa l process 

Harl eq uin BIA Proposal V9 (GP comments).doc 

As discussed, I have reviewed the latest iteration of t he draft proposa l, and attach t he same w ith my comments and 
concerns. These are not meant t o be exhaustive, but are merely indicat ive of the genera l concerns raised by me in the 
course of our te leconference today, and shou ld be read in conjunction with the concerns out lined by the proposa l 
trust ee in previous its correspondence to the company, cu lminat ing in th e letter under reference. 

My comments on t he proposal cover a number of concerns, includ ing: 

• The genera l lack of support ing financ ial data, including projections and va luations 

• The genera l lack of specificity for the ma in proposa l provisions 
• Th e qualified nature of the proposa ls, depending in large measure on speculat ion and assumptions t hat 

underp in the substantive financial provisions 

• The absen ce of cont ingent provisions, should the assumpt ions made prove fa lse 

There is also no proposal for t he provision of reasonable security pursuant sect ion 40(3) of the BIA, it being t he 

reason ab le assumpt ion t hat th e assets of the company are not of a va lue equa l to t hirty-t hree an d on e third cents on 

t he doll ar on t he amou nt of t he company's unsecured liabili ties . The absence of such provision w ill be fata l to the 
propo sa l. In my respectful view, the proposa l is sti ll at a very prelimi nary stage, and does not provide the creditors w ith 
suffi ci ent info rmation or materia ls upon which to make an informed decision . 

M oreover, t he proposal trustee has not been supp lied with sufficient information upon which he may base any 

assessment as to the viability of the proposal. Part icula rly concern ing to me is t he fai lure of t he co mpany to account for 
all the depos its taken over t ime by the company from purchasers, as identified by Coulson J. in his written 

judgment. Without such an accounting, it is impossib le to make t he assessment t hat the terms proposed w ould place 
the creditors in a better positi on than if t he company went into bankruptcy. The t racing powers of the trustee in 

bankruptcy cou ld, conce ivab ly, yield a wea lth of assets that have not been t aken into account in this proposal. This 

shortcoming, and the general lack of f inancial and other information, wi ll impa ir th e proposal trustee in the discharge of 

his statutory dut ies under the BIA. As I ind icated today, without the add it iona l information requested, the trustee will 
not be in a position t o form a view as to viability of this proposa l, or any other proposal that might be advanced by the 

company. I have advised t he trustee th at it wou ld be reckless of the proposal trustee to lend support for any proposa l 

unti l such time as he has been provided w ith such information as may be necessary to equip him to properly discharge 
hi s duty. 

Garth St. E.W. Patterson, o.c 
Regional Managing Partner 

LEX CAHI BREAN, At1orneys-at-law 
Worthing Corporate Centre 
Worthing, Christ Church 
Barbados 
Phone: (246) 430 3774 
Fax: (246) 430 3899 
garth.patterson@bb.lexcaribbean.com 



Appendix 5 - Information flow 

1 :• 
Current State :: 

' -
• +, •.J~'~· 

To be provided by the company: 

i. Valuation (current state) 
ii. Financial Accounts for 

Inter Company Debtors to 
determine asset value 

iii. Detailed Management 
Accounts 

iv. List of connected creditors 
v. Audited Accounts 

To be provided by the company: 

i. Financial Projections of 
new resort 

ii. Resort Management 
Agreement 

iii. Valuation {as at 
operating resort) 

Estimated 
·outcome 
· Statement 
· · (Liquidation 

·.~ Vs <.. ,Proposal) 
~. 

'.--;. l 



~n.:wc-~..-.. ~~ 

RECe:iVED ~ 

BY:-~---
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