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[I. POINT TO BE ARGUED AND ARGUMENT

1. Should this Honourable Court grant the request of the Applicant to have
a receiver and manager appointed with respect to the property of the
Bokhari Development Inc. (‘BDI”) comprising, located at, arising from,
or in any way relating to the property commonly known as 1801-1825
Park Drive in Portage la Prairie, Manitoba, including the development of
the project (the “Project’) located thereon and all proceeds thereof
(collectively, the “Portage Property”)?

Argument

2. Section 243 of the Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3

(“BIA”) provides as follows:

Court may appoint receiver

243 (1) Subject to subsection (1.1), on application by a
secured creditor, a court may appoint a receiver to do
any or all of the following if it considers it to be just or
convenient to do so:

(a) take possession of all or substantially all of the
inventory, accounts receivable or other property of
an insolvent person or bankrupt that was acquired
for or used in relation to a business carried on by
the insolvent person or bankrupt;

(b) exercise any control that the court considers
advisable over that property and over the insolvent
person’s or bankrupt's business; or

(c) take any other action that the court considers
advisable.

BIA, Tab 1.
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3, Section 55 of The Court of King’s Bench Act, CCSM ¢ C280, further
confirms this Honourable Court’s jurisdiction to appoint a receiver and manager where

it is just or convenient to do so, and on such terms as are just:

Injunctions and receivers

55(1) The court may grant a restrictive or mandatory
interlocutory injunction or may appoint a receiver or
receiver and manager by an interlocutory order where it
appears to the judge to be just or convenient to do so.

Terms on injunction or appointment

55(2) An order under subsection (1) may include such
terms as are considered just.

The Court of King’s Bench Act, CCSM ¢ C280, s 55(1), Tab 2.

4, In Bank of Montreal v Carnival National Leasing Ltd, 2011 ONSC 1007,
the Ontario Superior Court of Justice cited with approval a number of passages from
Bank of Nova Scotia v Freure Village on Clair Creek (1996), 40 CBR (3d) 274 (Ont

SC), relating to the appointment of a receiver by a secured creditor:

The Court has the power to appoint a receiver or receiver
and manager where it is “just or convenient” to do so: the
Courts of Justice Act, R.S.0. 1990, c. 43, s. 101. In
deciding whether or not to do so, it must have regard to
all of the circumstances but in particular the nature or the
property and the rights and interests of all parties in
relation thereto. The fact that the moving party has a
right under its security to appoint a receiver is an
important factor to be considered but so, in such
circumstances, is the question or whether or not an
appointment by the Court is necessary to enable the
receiver-manage to carry out its work and duties more
efficiently; see generally Third Generation Realty Ltd. v.
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Twigg (1991), 6 C.P.C. (3d) 366 at pages 372-374;
Confederation Trust Co. v. Dentbram Developments Ltd.
(1992), 9 C.P.C. (3d) 399; Royal Trust Co. of Canada v.
D.Q. Plaza Holdings Ltd. (1984), 54 C.B.R. (N.S.) 18 at
page 21. It is not essential that the moving party, a
secured creditor, establish that it will suffer irreparable
harm if a receiver-manager is not appointed: Swiss Bank
Corp. (Canada) v. Odyssey Industries Inc. (1995), 30
C.B.R. (3d) 49.

Bank of Montreal v. Carnival National Leasing Ltd, 2011 ONSC 1007 at para 24 (emphasis added)
[Carnival National], Tab 3.

5. The court in Carnival National further stated that while the appointment
of a receiver has been considered an “extraordinary” remedy at times, it is
considerably less extraordinary where a secured creditor has the express right to
have a receiver appointed under the terms of the applicable security agreements in
the face of a default. This same point was recently re-iterated in the case of Bank of

Montreal v Linden Leas Limited, 2018 NSSC 82.

Carnival National, supra, at paras 25 and 27-28, Tab 3.

Bank of Montreal v Linden Leas Limited, 2018 NSSC 82 at paras 21-22, Tab 4.

6. When examining all the circumstances to determine if it is just and
equitable to appoint a receiver, the following factors are amongst those that have

been considered by courts:

(a)  the nature of the property;



(d)

(e)

@)
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the risk to the security holder taking into consideration the size of the
debtor's equity in the assets and the need for protection of

safeguarding of the assets;

whether the value of the creditor’s security continues to erode;

the balance of convenience to the parties;

the fact that the creditor has the right to appoint a receiver under the

relevant security documentation;

whether the security holder encounters or expects to encounter

difficulty with the debtor and others in enforcement of its security;

the consideration of whether a court appointment is necessary to

enable the receiver to carry out its duties more efficiently;

the conduct of the parties;

the likelihood of maximizing return to the parties; and

the goal of facilitating the duties of the receiver.

Linden Leas, supra, at paras 21-22, Tab 4.

Maple Trade Finance Inc v CY Oriental Holdings Ltd, 2009 BCSC 1527, at para 25, Tab 5.
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7. A creditor’s loss of confidence in its debtors due to, among other things,
a lack of transparency and failure of a debtor to provide relevant information to the
creditor, has also been found to be a relevant factor.

White Oak Commercial Finance, LLC v. Nygard Holdings (USA) Ltd. et. al. 2020 MBQB 58 at paras
17, and 20-22, Tab 6.

8. In this case, BDI is in default of its obligations to the Applicant including
payment obligations. Further, the acts and omissions of BDI have placed the financial
viability of BDI and the Project in jeopardy. BDI has also executed security in favour of
the Applicant which specifically contemplates the appointment of a receiver and

manager upon default.

9. The Applicant has lost faith in the management of BDI. In that regard,
Darcy Shaver (“Shaver”) and Syed Bokhari (‘Bokhari”), who are both directors and
officers of BDI (and apparently equal shareholders), are engaged in contested
litigation regarding the ownership of shares in BDI and the management of the Project
(in King’s Bench File No. Cl 23-01-42219 — the “Bokhari Action”). The Applicant has
serious concerns about certain of the allegations made by Shaver and Bokhari in

connection with the Bokhari Action, including that:

(a)  the Applicant may have been intentionally misled as to the ownership
structure of BDI from the outset in order to induce the Applicant into

entering into the Loan;



(b)

(c)

(d)

(e)

(f)

10.

-9-
the Portage Property has been abandoned, which has left it at risk of

fire;

funds advanced by the Applicant to BDI in connection with the Loan

may have been misappropriated by one or more persons;

the Project may have been grossly mismanaged;

contractors may be unwilling to continue work on the Project if it

remains in the control of BDI, Shaver and/or Bokhari; and

the status of the Project and anticipated completion is unclear.

In the circumstances, the Applicant has reasonably concluded that the

Court appointment of a receiver and manager will best allow for the preservation of

the Portage Property and the Project.

11.

The Court appointment of a receiver and manager will also increase the

likelihood of maximizing the return on and preserving the Portage Property for the

overall benefit of interested stakeholders. The relief sought is important for the

protection of BDI's estate and the interests of the Applicant and other stakeholders.

12.

While BDI has been aware of the Applicant’'s demand for payment and

its intention to proceed with enforcement of its security for several weeks, none of
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BDI, Bokhari nor Shaver have provided the Applicant with any kind of concrete plan
to get the Project back on track and adequately address the concerns of the

Applicant.

13. Due to the immediate concerns regarding the abandonment of the
Portage Property, mismanagement of the Project, failure to pay contractors and
subcontractors providing work and services in respect of the Project, and the potential
misappropriation of funds, it is not appropriate to allow Bokhari or Shaver to remain in

control of the Portage Property or the Project at this point.

14. In light of the foregoing, the Applicant respectfully submits it is both just
and convenient for this Court to appoint KPMG Inc. as receiver and manager with

respect to the Portage Property.

15. The proposed form of Receivership Order was attached to the Notice of
Application that was filed. A comparison between the Model Receivership Order
circulated to the profession on December 16, 2019 and the proposed order in this
proceeding is attached at Tab 7. Further revisions from the draft Receivership Order
that was attached to the Notice of Application which have been made based on
discussions with counsel for the proposed Receiver have also been included in the

comparison version of the Receivership Order found at Tab 7.
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ALL OF WHICH IS RESPECTFULLY SUBMITTED this 25" day of
August, 2023.

THOMPSON DORFMAN SWEATMAN LLP

Lawyeys for the Applicant



Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3, s. 243

Canada Federal Statutes
Bankruptcy and Insolvency Act
Part XI — Secured Creditors and Receivers (ss. 243-252)

R.S.C. 1985, c. B-3, 5. 243

s 243.

Currency

243.

243(1)Court may appoint receiver

Subject to subsection (1.1), on application by a secured creditor, a court may appoint a receiver to do any or all
of the following if it considers it to be just or convenient to do so:

(a) take possession of all or substantially all of the inventory, accounts receivable or other property of an
insolvent person or bankrupt that was acquired for or used in relation to a business carried on by the
insolvent person or bankrupt;

(b) exercise any control that the court considers advisable over that property and over the insolvent
person’s or bankrupt’s business; or

(c) take any other action that the court considers advisable.

243(1.1)Restriction on appointment of receiver

In the case of an insolvent person in respect of whose property a notice is to be sent under subsection 244(1),
the court may not appoint a receiver under subsection (1) before the expiry of 10 days after the day on which
the secured creditor sends the notice unless

(a) the insolvent person consents to an earlier enforcement under subsection 244(2); or
(b) the court considers it appropriate to appoint a receiver before then.

243(2)Definition of “receiver”
Subject to subsections (3) and (4), in this Part, ”receiver” means a person who

(a) is appointed under subsection (1); or

(b) is appointed to take or takes possession or control — of all or substantially all of the inventory,
accounts receivable or other property of an insolvent person or bankrupt that was acquired for or used in
relation to a business carried on by the insolvent person or bankrupt — under

(i) an agreement under which property becomes subject to a security (in this Part referred to as a
“security agreement”), or

(ii) a court order made under another Act of Parliament, or an Act of a legislature of a province, that
provides for or authorizes the appointment of a receiver or receiver-manager.

243(3)Definition of “receiver” — subsection 248(2)
For the purposes of subsection 248(2), the definition “receiver” in subsection (2) is to be read without reference
to paragraph (a) or subparagraph (b)(ii).

WESTLAW CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s. 243

243(4)Trustee to be appointed
Only a trustee may be appointed under subsection (1) or under an agreement or order referred to in paragraph

(2)(b).

243(5)Place of filing
The application is to be filed in a court having jurisdiction in the judicial district of the locality of the debtor.

243(6)Orders respecting fees and disbursements

If a receiver is appointed under subsection (1), the court may make any order respecting the payment of fees and
disbursements of the receiver that it considers proper, including one that gives the receiver a charge, ranking
ahead of any or all of the secured creditors, over all or part of the property of the insolvent person or bankrupt in
respect of the receiver’s claim for fees or disbursements, but the court may not make the order unless it is
satisfied that the secured creditors who would be materially affected by the order were given reasonable notice
and an opportunity to make representations.

243(7)Meaning of “disbursements”
In subsection (6), ”disbursements” does not include payments made in the operation of a business of the
insolvent person or bankrupt.

Amendment History
1992, ¢. 27, s. 89(1); 2005, c. 47, s. 115; 2007, ¢. 36, 5. 58

Currency
Federal English Statutes reflect amendments current to December 7, 2022
Federal English Regulations Current to Gazette Vol. 156:25 (December 7, 2022)

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All
rights reserved.

WESTLAW CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



The Court of King’s Bench Act, S.M. 1988-89, c. 4, s. 55

Manitoba Statutes
The Court of King’s Bench Act
Part X — Interlocutory Proceedings (ss. 55-63)

S.M. 1988-89, ¢. 4, 8. 55

S 55.

Currency

55.

55(1)Injunctions and receivers

The court may grant a restrictive or mandatory interlocutory injunction or may appoint a receiver or receiver
and manager by an interlocutory order where it appears to the judge to be just or convenient to do so.

55(2)Terms on injunction or appointment
An order under subsection (1) may include such terms as are considered just.

Currency
Manitoba Current to S.M. 2022, c. 8 and Man. Reg. 126/2022 (October 14, 2022)

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (exclud

ing individual court documents). All
rights reserved.

WESTLAW CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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2011 ONSC 1007
Ontario Superior Court of Justice

Bank of Montreal v. Carnival National Leasing Ltd.

2011 CarswellOnt 896, 2011 ONSC 1007, [2011] O.J. No. 671, 198 A.C.W.S. (3d) 79, 74 C.B.R. (5th)
300

Bank of Montreal (Applicant) and Carnival National Leasing Limited and
Carnival Automobiles Limited (Respondents)

Newbould J.

Heard: February 11, 2011
Judgment: February 15, 2011
Docket: CV-10-9029-00CL

Counsel: John J. Chapman, Arthi Sambasivan for Applicants
Fred Tayar, Colby Linthwaite for Respondents
Rachelle F. Mancur for Royal Bank of Canada

Subject: Corporate and Commercial; Insolvency
Headnote

Debtors and creditors --- Receivers — Appointment — Application for appointment — Grounds

Debtor was in business of leasing motor vehicles — Debtor was indebted to creditor bank; vehicles guaranteed
indebtedness to $1.5 million — Creditor held security over assets of debtor including general security
agreement under which it had right to appoint receiver of debtor or to apply to court for appointment of receiver
— Under terms of wholesale leasing facility, total advances for used vehicle financing were not to exceed 30
percent of approved lease portfolio credit line — Creditor’s account manager was informed that used car lease
portfolio was 60 percent of leases financed by creditor, well in excess of 30 percent condition of loan —
Creditor delivered demands for payment — Creditor applied for appointment of receiver — Application granted
—_ Debtor relied on decision in which judge was critical of actions of bank in overstating its case and making
unsupportable allegations of fraud — In case at bar there was no basis to refuse order sought because of alleged
misconduct on part of creditor or its counsel — If anything, shoe was on other foot as factum filed on behalf of
debtor was replete with allegations of false assertions on behalf of creditor, none of which were established —
Cited case was relied upon in which it was held that where security instrument permits appointment of private
receiver, extraordinary nature of remedy sought is less essential to inquiry — It was preferable to have court
appointed receiver rather than privately appointed one as debtor stated that if private appointment was made it
would litigate its right to do so.

Table of Authorities

Cases considered by Newbould J.:
Anderson v. Hunking (2010), 2010 CarswellOnt 5191, 2010 ONSC 4008 (Ont. S.C.J.) — referred to

Bank of Nova Scotia v. D.G. Jewelry Inc. (2002), 2002 CarswellOnt 3443, 38 C.B.R. (4th) 7 (Ont. S.C.J.)
— considered

Ban]c of Nova Scotia v. Freure Village on Clair Creekﬁ(1996), 1996 CarswellOnt 2328, 40 C.B.R. (3d) 274

WESTLAW CANADA copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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2011 ONSC 1007, 2011 CarswellOnt 896, [2011] O.J. No. 671, 198 A.C.W.S. (3d) 79...

(Ont. Gen. Div. [Commercial List]) — followed

Kavear Investments Ltd. v. Aetna Financial Services Ltd. (1989), 70 O.R. (2d) 225, 77 C.B.R. (N.S.) 1, 35
0.A.C. 305, 62 D.L.R. (4th) 277, 1989 CarswellOnt 191 (Ont. C.A.) — referred to

Royal Bank v. Boussoulas (2010), 2010 ONSC 4650, 2010 CarswellOnt 6332 (Ont. S.C.J.) — considered

Royal Bank v. Chongsim Investments Ltd. (1997), 1997 CarswellOnt 988, 28 O.T.C. 102, 32 O.R. (3d) 565,
46 C.B.R. (3d) 267 (Ont. Gen. Div.) — distinguished

Ryder Truck Rental Canada Ltd. v. 568907 Ontario Ltd. (1987), 1987 CarswellOnt 383, 16 C.P.C. (2d)
130 (Ont. H.C.) — considered

Swiss Bank Corp. (Canada) v. Odyssey Industries Inc. (1995), 30 C.B.R. (3d) 49, 1995 CarswellOnt 39
(Ont. Gen. Div. [Commercial List]) — considered

Toronto Dominion Bank v. Pritchard (1997), 154 D.L.R. (4th) 141, 104 O.A.C. 373, 1997 CarswellOnt
4277 (Ont. Div. Ct.) — considered

1468121 Ontario Ltd. v. 663789 Ontario Ltd. (2008), 2008 CarswellOnt 7601 (Ont. S.C.J.) — not
followed

Statutes considered:

Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3
s. 243 — referred to

s. 243(1) — considered

Courts of Justice Act, R.S.0. 1990, c. C.43
s. 101 — considered

APPLICATION by creditor for appointment of private receiver of debtor.

Newbould J..

1 Bank of Montreal ("BMO”) applies for the appointment of PriceWaterhouse Coopers Inc. as national
receiver of the respondents Carnival National Leasing Limited (*Carnival”) and Carnival Automobiles Limited
(”Automobiles™) under sections 243 (1) of the Bankruptcy and Insolvency Act and 101 of the Courts of Justice
Act.

2 Carnival is in the business of leasing new and used passenger cars, trucks, vans and equipment vehicles. It
has approximately 1300 vehicles in its fleet. Carnival is indebted to BMO for approximately $17 million
pursuant to demand loan facilities. Automobiles guaranteed the indebtedness of Carnival to BMO limited to
$1.5 million. David Hirsh is the president and sole director of Carnival and has guaranteed its indebtedness to
BMO limited to $700,000. BMO holds security over the assets of Carnival and Automobiles, including a
general security agreement under which it has the right to appoint a receiver of the debtors or to apply to court
for the appointment of a receiver. On November 30, 2010 BMO delivered demands for payment to Carnival,
Automobiles and Mr. Hirsh.

3 The respondents contend that no receiver should be appointed. In my view BMO is entitled to appoint
PWC as a receiver of the respondents and it is so ordered for the reasons that follow.

WESTLAW CAMADA Copyright © Thomson Reuters Canada Limited o its licensors (excluding individual court documents). All rights reserved.
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Events leading to demand for payment

4  The respondents quarrel with the actions of BMO leading to the demands for payment and assert that as a
result a receiver should not be appointed.

5 BMO has been Carnival’s banker for 21 years. Loans were made annually on terms contained in a term
sheet. Each year BMO did an annual review of the account, after which a new term sheet for the following year
was signed. The last term sheet was signed on January 29, 2010 and was for the 2010 calendar year. The last
annual review, completed on October 27, 2010, recommended a renewal of the credits with various changes
being proposed, including a risk rating upgrade from 45 to 40 and a reduction in the demand wholesale leasing
facility from $21.9 million to $20 million That review, however, was not sent to senior management for
approval and no agreement was made extending the credit facilities to Carnival for the 2011 calendar year.

6  The 2010 term sheet provided for two major lines of credit. The larger facility was a demand wholesale
leasing facility with a limit of $21.9 million, under which Carnival submitted vehicle leases to BMO. If a lease
was approved BMO advanced up to 100% of the cost of the vehicle and in return received security over the
vehicle. The second facility was a general overdraft facility described as a demand operating loan with a limit of
$1.15 million. The term sheet provided that all lines of credit were made on a demand loan basis and that BMO
reserved the right to cancel the lines of credit “at any time at its sole discretion”.

7 Under the terms of the wholesale leasing facility, total advances for used vehicle financing were not to
exceed 30% of the approved lease portfolio credit line. That apparently had been a term of the facility for many
years. The annual review of October 27, 2010 stated that for the past year, the concentration of used leases was
27.8%. In the previous annual review in 2009, the figure for used lease concentration was 11.6%. Mr. Findlay
of the BMO special accounts management unit (SAMU) said on cross-examination that while he could not say
as a fact where those percentages came from, the routine for annual reviews was for the person preparing the
annual review to obtain such figures from the support staff of the bank’s automotive centre.

8  Shortly after the 2010 annual review had been completed, and before it was sent to higher levels of the
bank for approval, Mr. Lavery, the account manager at BMO for Carnival, received information from someone
at BMO, the identity of whom I do not believe is in the record, informing him that the used car lease portfolio
was approximately 60% of the leases financed by BMO, well in excess of the 30% condition of the loan. That
led Mr. Lavery to call Mr. Findlay of SAMU. On November 17, 2010 BMO engaged PWC to review the
operations of Carnival. On November 26, 2010 BMO’s solicitors delivered to Carnival a letter which stated,
amongst other things, that BMO would not finance any future leases until PWC’s review engagement was
completed, that BMO would no longer allow any overdraft on Carnival’s operating line and that the bank
reserved its right to demand payment of any indebtedness at any time in the future.

9  On November 29, 2010 PWC provided its initial report to BMO. It contained a number of matters of
concern to BMO, including itemizing a number of breaches of the lending agreements that Carnival had with
BMO. On November 30, 2010 BMO’s solicitors delivered to Carnival a letter itemizing a number of breaches
of the loan agreements, one of which was that advances for used vehicle financing were in excess of 30% of the
approved lease portfolio credit line. Demand for payment under the lines of credit totalling $17,736,838.45 was
made. Following the demand, PWC continued its engagement and discovered a number of irregularities in the
Carnival business, some of which are contained in the affidavit of Mr. Findlay.

10 It turns out that the 30% limit for used vehicle leases had not been met for some time, Carnival provided
to BMO’s automotive centre copies of the individual leases and bills of sale which showed the model year of
the car to to be financed and this information was in the BMO automotive centre computer records. Reports on
BMO’s website as at December 31, 2008 demonstrated 45% of Carnival’s BMO financed leases were for used
vehicles. At December 31, 2009 it was 73% and as at October 31, 2001 it was 60%. The evidence of Mr.
Findlay on cross-examination was that while that information was on the computer system, it was not known by
the account management responsible for the Carnival credits. He acknowledged that if the account management
went to the computer system they would have seen that information but if they did not they would not have

WESTLAW CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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known of it. There is no evidence that Mr. Lavery or others in the account management of BMO responsible for
the Carnival credit were aware before late October, 2010 of the true percentage of the used car lease portfolio.

11 Mr. Hirsh said on cross-examination that he assumed somebody in control at the bank knew the
percentage of used vehicle leases. Although the loan terms he signed each year contained the 30% condition, he
never suggested that the percentage should be changed to a higher figure. One can argue that Mr. Hirsh should
have told his account manager at BMO that the condition he was agreeing to was not being met. Of course if he
had done so he could well have faced a likely loss of credit needed to run his business. The loan terms included
a requirement that Carnival provide an annual detailed analysis of the entire lease portfolio, including a
breakdown of the lease concentrations. Had those been provided, it would appear that the percentage of used
vehicle leases would have been reported by Carnival. While the record does not indicate whether such reports
were provided, I think it can be assumed that if they had been, Mr. Hirsh would have provided that information
in his affidavit.

12 Since November 26, 2010, BMO has not financed any further vehicles under the demand wholesale line
of credit. Pending the application to appoint a receiver, BMO has continued to extend the $1.15 million
operating facility, in spite of its demand. Under the terms of the demand wholesale line of credit, Carnival is
obliged after selling vehicles financed by BMO to pay down the wholesale leasing line within 30 days by
transferring the money received from its operating line account to the wholesale leasing line. It has not always
done so and PWC estimates the amount involved to be $814,000. The operating facility is now in overdraft as a
result of the demand for payment.

Issues

(a) Right to enforce payment

13 On a demand loan, a debtor must be allowed a reasonable time to raise the necessary funds to satisfy the
demand. Reasonable time will generally be of a short duration, not more than a few days and not encompassing
anything approaching 30 days. See Kavcar Investments Ltd. v. Aetna Financial Services Ltd. (1989), 70 O.R.
(2d) 225 (Ont. C.A.) per McKinley J.A. See also Toronto Dominion Bank v. Pritchard, [1997] O.J. No. 4622
(Ont. Div. Ct.) per Farley J.:

5. Tt is clear therefore that the reasonable time to repay after demand is a very finite time measured in days,
not weeks, and it is not “open ended” beyond this by the difficulties that a borrower may have in seeking
replacement financing, be it bridge or permanent.

14 Under the loan agreements, the credits were on demand and as well BMO had the right to cancel the
credits at any time at its sole discretion. It is now over 70 days since demand for payment was made.

15 I do not see the issue of BMO management not being aware of the percentage of used car leases as
affecting BMO’s rights under its loan agreements, even assuming it was all BMQ’s fault, which I am not at all
sure is the case. There is no evidence that BMO in any way intentionally waived its 30% loan condition, nor is
it the case that it was only a breach of the 30% condition that led to the demand for payment being delivered to
Carnival. There were a number of other concerns that BMO had. In any event, there was no requirement before
demand or termination of the credits that BMO had to have justification to demand payment. To the contrary,
the agreement provided that BMO had the right to terminate the credits at any time at its sole discretion.

16  In argument, Mr. Tayar said that Carnival needs just a little more time to obtain financing to pay out the
BMO loans. From a legal point of view Carnival has been provided more time than is required. From a practical
point of view, it is very unlikely that Carnival will be able in any reasonably foreseeable period of time to pay
out BMO.

17 The car leasing business for businesses such as Carnival has been very difficult for a number of years, as
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acknowledged by Mr. Hirsh. Competitors such as Ford, GM and Chrysler began offering very low interest rates
for new vehicles that Carnival could not provide. The economy led to more customers missing payments. There
were lower sales generally. Carnival’s leased assets fell from $49 million in 2006 to $35 million in 2009.
Carnival had a profit of $1.2 million in 2006 but in the years 2007 through 2009 had a cumulative net loss of
$244,000. While its business was shrinking, Carnival’s accounts receivable grew significantly, from $1.5
million in 2006 to $2.8 million in 2009, indicating, as Mr. Hirsh acknowledged on cross-examination, that
customers owed more than in the past for lease payments because of difficult economic times.

18  Carnival also borrowed from RBC to finance its lease portfolio. Some leases were financed with BMO
and some with RBC. In the mid-2000s, the size of Carnival’s loan facility with BMO and RBC was about even.
In 2008 RBC stopped lending to Carnival on new leases and since then Carnival has been paying down its RBC
loans. Today Carnival owes RBC approximately $5.6 million. Thus Carnival owes the two banks approximately
$22.6 million.

19  In an affidavit sworn February 8, 2011, Mr. Hirsh disclosed that he has had discussions with TD Bank
and has an indication of a loan of approximately $11.5 million. A deal sheet has yet to be provided to TD’s
credit department for approval, but is expected to be considered by the end of February. If approved, it is
contemplated that funds could be advanced sometime in April. Mr. Hirsh states that the TD guidelines allow TD
to advance (i) on new vehicles $6.5 million on leases currently financed by BMO and $1.9 million on leases
currently financed by RBC and (ii) on used vehicles, $2 million on leases currently financed by BMO and
$392,000 on leases currently financed by RBC. A further $2 million would be available on non-bank financed
leases. Thus if a TD loan were granted, at most the amount that would be available to pay down BMO would be
$10.5 million and it might be less if, as is likely, there are not $6.5 million worth of new car leases currently
being financed by BMO.

20  Mr. Hirsh further states in his affidavit that he believes he will be able to pay off the balance of BMO
loans through a combination of TD financing new Carnival leases and the payout of existing leases and/or sales
of Carnival vehicles. No time estimate is given for this and one can only conclude that it would not be soon.

21 In these circumstances, assuming that it is permissible to consider the chances of refinancing in
considering what a reasonable time would be to permit enforcement of security after a demand for payment, I
do not consider the chances of refinancing in this case to prevent BMO from acting on its security.

22 BMO had the right under its loan agreements to stop financing new vehicle leases and to demand
payment of the outstanding loans. No new term sheet was signed for 2011. Since the demand for payment, it has
provided far more time than required in order to enforce its security. In my view, BMO is entitled to payment of
the outstanding loans and to enforce its security including, if it wished to do so, to privately appoint a receiver
of the assets of Carnival and Automobile or serve notices to the large number of lessees of the assignment of the
leases and require payment directly to BMO.

(b) Court appointed receiver

23 Under section 243 of the BIA and section 101 of the Courts of Justice Act, a court may appoint a receiver
if it is “just and convenient” to do so.

24 In Bank of Nova Scotia v. Freure Village on Clair Creek (1996), 40 C.B.R. (3d) 274 (Ont. Gen. Div.
[Commercial List]), Blair J. (as he then was) dealt with a similar situation in which the bank held security that
permitted the appointment of a private receiver or an application to court to have a court appointed receiver. He
summarized the legal principles involved as follows:

10 The Court has the power to appoint a receiver or receiver and manager where it is “just or convenient”
to do so: the Courts of Justice Act, R.S.0. 1990, ¢. 43, s. 101. In deciding whether or not to do so, it must
have regard to all of the circumstances but in particular the nature of the property and the rights and
interests of all parties in relation thereto. The fact that the moving party has a right under its security to
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appoint a receiver is an important factor to be considered but so, in such circumstances, is the question of
whether or not an appointment by the Court is necessary to enable the receiver-manager to carry out its
work and duties more efficiently; see generally Third Generation Realty Ltd. v. Twigg (1991) 6 C.P.C. (3d)
366 at pages 372-374; Confederation Trust Co. v. Dentbram Developments Ltd. (1992), 9 C.P.C. (3d) 399;
Royal Trust Corp. of Canadav. D.Q. Plaza Holdings Ltd. (1984), 54 C.B.R. (N.S.) 18 at page 21. It is not
essential that the moving party, a secured creditor, establish that it will suffer irreparable harm if a
receiver-manager is not appointed: Swiss Bank Corp. (Canada) v. Odyssey Industries Inc. (1995), 30
C.B.R. (3d) 49.

25 It is argued on behalf of Carnival that the appointment of a receiver is an extraordinary remedy to be
granted sparingly and that as it amounts to execution before judgment, there must be strong evidence that the
plaintiff’s right to judgment must be exercised sparingly. The cases that support this proposition, however, are
not applicable as they do not deal with a secured creditor with the right to enforce its security.

26 Ryder Truck Rental Canada Ltd. v. 568907 Ontario Ltd. (1987), 16 C.P.C. (2d) 130 (Ont. H.C.) is relied
on by Carnival as supporting its position. That case however dealt with a disputed claim to payments said to be
owing and a claim for damages. The plaintiff had no security that permitted the appointment of a receiver and
requested a court appointed receiver until trial. Salhany L.J.S.C. likened the situation to a plaintiff seeking
execution before judgment and considered that the test to support the appointment of a receiver was no less
stringent than the test to support a Mareva injunction. With respect, that is not the law of Ontario so far as
enforcing security is concerned. The same situation pertained in Anderson v. Hunking, 2010 ONSC 4008 (Ont.
S.C.J.) cited by Mr. Tayar. I have serious doubts whether /468121 Ontario Ltd. v. 663789 Ontario Ltd., 2008
CarswellOnt 7601 (Ont. S.C.J.) cited by Mr. Tayar was correctly decided and would not follow it.

27  In Bank of Nova Scotia v. Freure Village on Clair Creek, Blair J. dealt with an argument similar to the
one advanced by Carnival and stated that the extraordinary nature of the remedy sought was less essential where
the security provided for a private or court appointed receiver and the issue was essentially whether it was
preferable to have a court appointed receiver rather than a private appointment. He stated:

11. The Defendants and the opposing creditor argue that the Bank can perfectly effectively exercise its
private remedies and that the Court should not intervene by giving the extraordinary remedy of appointing
a receiver when it has not yet done so and there is no evidence its interest will not be well protected if it
did. They also argue that a Court appointed receiver will be more costly than a privately appointed one,
eroding their interests in the property.

12. While T accept the general notion that the appointment of a receiver is an extraordinary remedy, it
seems to me that where the security instrument permits the appointment of a private receiver - and even
contemplates, as this one does, the secured creditor seeking a court appointed receiver - and where the
circumstances of default justify the appointment of a private receiver, the “extraordinary” nature of the
remedy sought is less essential to the inquiry. Rather, the “just or convenient” question becomes one of the
Court determining, in the exercise of its discretion, whether it is more in the interests of all concerned to
have the receiver appointed by the Court or not. This, of course, involves an examination of all the
circumstances which I have outlined earlier in this endorsement, including the potential costs, the
relationship between the debtor and the creditors, the likelihood of maximizing the return on and
preserving the subject property and the best way of facilitating the work and duties of the receiver-manager

28  In Swiss Bank Corp. (Canada) v. Odyssey Industries Inc. (1995), 30 C.B.R. (3d) 49 (Ont. Gen. Div.
[Commercial List]), in which the bank held security that permitted the appointment of a private or court ordered
receiver, Ground J. made similar observations:

28. The first submission of counsel for Odyssey and Weston is that there is no risk of irreparable harm to
Swiss Bank if a receiver is not appointed as certificates of pending litigation have been filed against the
real estate properties involved, and there is an existing order restraining the disposition of other assets. I
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know of no authority for the proposition that a creditor must establish irreparable harm if the appointment
of a receiver is not granted by the court. In fact, the authorities seem to support the proposition that
irreparable harm need not be demonstrated. (see Bank of Montreal v. Appcon (1981), 33 O.R. (2d) 97).

29  See also Bank of Nova Scotia v. D.G. Jewelry Inc. (2002), 38 C.B.R. (4th) 7 (Ont. S.C.J.) in which
Ground J. rejected the notion that it is necessary where there is security that permits the appointment of a
private or court ordered receiver to establish that the property is threatened with danger, and said that the test
was whether a court ordered receiver could more effectively carry out its duties than it could if privately
appointed. He stated:

I do not think that, in order to appoint an Interim Receiver pursuant to Section 47 of the BIA, I must be
satisfied that there is an actual and immediate danger of a dissipation of assets. The decision of Nova
Scotia Registrar Smith in Royal Bank v. Zutphen Brothers, [1993] N.S.J. No. 640, is not, in my view, the
law of Ontario.

On the main issue of the test to be applied by the court in determining whether to appoint a Receiver, I do
not think the Ontario courts have followed the Saskatchewan authorities cited by Mr. Tayar which require
a finding that the legal remedies available to the party seeking the appointment are defective or that the
appointment is necessary to preserve the property from some danger which threatens it, neither of which
could be established in the case before this court. The test, which I think this court should apply, is whether
the appointment of a court - appointed Receiver will enable that Receiver to more effectively and
efficiently carry out its duties and obligations than it could do if privately appointed.

30  This is not a case like Royal Bank v. Chongsim Investments Ltd. (1997), 32 O.R. (3d) 565 (Ont. Gen.
Div.) in which Epstein J. (as she then was) dismissed a motion to appoint a receiver. While the loan was a
demand loan and the bank’s security permitted the appointment of a receiver, the parties had agreed that the
loan would not be demanded absent default, and Epstein J. held that the bank, acting in bad faith, had set out to
do whatever was necessary to create a default. Thus she held it was not equitable to grant the relief sought. That
case is not applicable to the facts of this case.

31  Carnival relies on a decision in Royal Bank v. Boussoulas, [2010] O.J. No. 3611 (Ont. S.C.J.), in which
Stinson J. was highly critical of the actions of the bank and its counsel in overstating its case and making
unsupportable allegations of fraud in its motion affidavit material and facta filed before him and previously
before Cumming J. He thus declined to continue a Mareva injunction earlier ordered by Cumming J. or appoint
an interim receiver over the defendant’s assets. There is no question but that a court can decline to order
equitable relief in the face of misconduct on the part of a party seeking equitable relief.

32 In my view, there is no basis to refuse the order sought because of alleged misconduct on the part of
BMO or its counsel. To the contrary, if anything, the shoe is on the other foot. The factum filed on behalf of
Carnival is replete with allegations of false assertions on behalf of BMO, none of which have been established.

33 Carnival says the first affidavit of Mr. Findlay was false when it said that the bank first discovered the
high concentration of used cars in late October, 2010, because it says the concentration was on the bank’s
website. This ignores the fact that the account management personnel responsible for the Carnival account did
not know of the high concentration of used car leases in excess of the 30% limit, as testified to by Mr. Findlay
and evident from the loan reviews for the past two years prepared by account management which stated that the
used car concentration was 27.8 and 11.6 %. Although the BMO internal auditors had conducted quarterly
audits, the unchallenged evidence of Mr. Findlay is that the purpose of each audit was to review whether each
individual lease has been properly papered and handled. The audit did not look at the Carnival portfolio as a
whole or to see what percentage of leases were for new or used vehicles.
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34 It is argued that BMO has tried to mislead the Court by suggesting that payments received by Carnival
after a leased vehicle was sold were to be held in trust for BMO. There is nothing in this allegation. Mr. Findlay
referred in his affidavit to the term “sold out of trust”, or SOT, a term apparently widely used in the automobile
industry, to refer to the situation in which a borrower such as Carnival fails to remit to its lender the proceeds of
sale of a financed vehicle. Mr. Findlay did not say that there was any type of legal trust, nor did he imply it. He
identified what he said were SOTs, as did PWC in its report, and while he said on cross-examination that he
understood that all proceeds from sales of vehicles were paid into Carnival’s account at BMO, Carnival had not
paid down its loans with these proceeds as it was required to do under the loan terms, but rather had kept the
money in its operating account available for its operating purposes. The fact that some of Mr. Findlay’s
calculations of amounts involved differ from the calculations of PWC after it was sent in to investigate the
situation hardly makes the case that BMO set out to mislead the Court by a fabrication and by use of falsified
numbers, as was alleged in Mr. Tayar’s factum.

35 In his first affidavit Mr. Findlay referred to a concern of BMO as set out in the initial report that Mr.
Hirsh was using the Carnival operating line to pay personal mortgages on his home. On cross-examination he
said he understood that the money from the mortgages was put into the Carnival account as an injection of
capital and he agreed that the payment of interest on the mortgages from Carnival’s account was not an
improper use of its resources. This is somewhat different from the statement of concern in his affidavit, but I do
not see it as terribly important and as Mr, Findlay was in special account management and not managing the
account, it is quite possible that the difference was due to learning more and changing his mind. I do not
conclude that he set out to mislead the Court.

36  In my view, it would be preferable to have a court appointed receiver rather than a privately appointed
one. Mr. Tayar said that if a private appointment were made, Carnival would litigate its right to do so. This
would not at all be helpful when it is recognized that there are some 1300 vehicles under lease and any dispute
as to whom lease payments were to be paid could quickly dry up or lessen the payments made. There are
already a number of leases in default, and people might opportunistically decide not to pay if there were a
dispute as to who was in control. The prospect of more litigation was a consideration that led Blair J. to ordering
the appointment of a receiver in Bank of Nova Scotia v. Freure Village on Clair Creek.

37  While there may be increased costs over a private receivership, it would appear that this may well be at
the expense of BMO and RBC, the other secured creditor. RBC supports the appointment of a receiver by the
Court. Carnival has accounts receivable of some $4.4 million. As at November 25, approximately $3 million
was more than 120 days old. The book value of the leases of $30 million is therefore questionable, and the
repayment of $22.6 owing to BMO and RBC is not assured. Further, a court appointed receiver would have
borrowing powers, which might be required as Cardinal has not so far been able to obtain new operating credit
lines.

38  In the circumstances the order sought by BMO is granted in the form contained in tab 3 of the application
record.

Application granted.

Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All
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APPLICATION by bank to appoint receiver.

Peter P. Rosinski J.:

Introduction

1 Linden Leas Ltd. (LL) is a corporation. However, its embodiment is the Foster family.

9 Frank and Edna Foster and their children started, and continue to grow, a distinctive herd of cattle, which
are highly sought after by buyers. They have collectively worked and managed the farm that sustains the cattle
herd that is its core enterprise. Their daughter, Jillian, is a veterinarian and intimately involved with the farm.

2 1

Even in the documents filed herein, the respondent Corporation is referred to by the Fosters as the “Farmer”.

3 The Bank of Montréal (BMO) are presently the only secured creditor having as security the farm’s cattle
herd. Its financial dealings with LL stretch back to at least May 2001.2 Tt seeks a receivership order in relation to
the cattle herd.

4  LL contests the application. It does not deny that it owes approximately $200,000 in principal payments,
while recognizing BMO is claiming a further $220,000 for legal and receiver fees to date, some of which began
accruing between 2012 and 2017, and $165,000 in accrued interest on those outstanding amounts.
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5 BMO made a demand for the immediate full payment of those outstanding amounts on September 20,
20172

6  LL has made no payments towards the claimed indebtedness since October 2016.*

7 LL says, based on various arguments, including that they were unnecessary and unreasonable, that it
should not be responsible to pay a substantial portion of the legal and receiver fees to date and accrued interest
thereon.

8  BMO says that throughout, it is has made sustained diligent and good faith efforts to provide financing to
LL, and particularly so over the course of the years 2011 to present, but that LL has not paid its indebtedness as
agreed. BMO therefore no longer has confidence in the financial management of the farm by the Fosters. BMO
is no longer prepared to place itself at such a level of ongoing risk. Its primary security is the herd, and it
proposes to have the receiver sell off not more than $40,000 worth of cattle per month (without an express “total
amount owing” limit in the draft order), which it suggests will still allow the herd to retain a critical mass for
viability. BMO also wants the receiver to have the power to insure the herd.

9  LL says that the farm is a “going concern”, and still has a bright future, without the appointment of a
receiver as suggested by BMO. It strenuously argues that insuring the herd is prohibitively expensive. From the
evidence and representations presented I infer that no insurance is presently in place, nor has there been in the
past®

10 As Justice Moir summarized it in his recent decision, when the bank made its application for an
interlocutory receivership:

11 Linden Leas is concerned that the herd has to be kept at a critical mass for viability, which mass is made
up of a mixture of cull or slaughter cows, males, heifers, yearlings, and calves and of breeding bulls,
yearling heifers, older heifers, and cows with calves mostly not to be slaughtered or culled. Partial
liquidations could take the herd below the critical mass required for viability or upset the balance required
for viability.

12 The Bank of Montreal is concerned that the debt owed to it has been in arrears for many years and there
is no satisfying plan for retiring the debt. It is a secured creditor, and its borrower is in breach of its
covenant to pay.

The evidence presented at the hearing

11 BMO presented only the affidavit of Rachel Chemtob, sworn January 25, 2018. No notice of intent to
cross-examine was filed - Civil Procedure Rule (CPR) 5.05(5), nor was there a request to do so at the hearing.’

12 LL presented no evidence. I note that Jillian Foster, who was authorized to speak on behalf of the
Corporation, indicated in her written materials that she wished to rely upon previous decisions of, and evidence
from, proceedings in this court contained in files Tru. No. 408708 and Amh. No. 348700, including affidavits
filed therein.

13 I advised Ms. Foster that I would not be reviewing the contents of those files” or the affidavits therein,
because BMO had provided evidence that was up-to-date and superseded any evidence presented therein; and
our Civil Procedure Rules require that the affidavits be related to the same “proceeding”. In my view that is not
the case here. I have as the “proceeding”, an originating application in chambers before me.}

14 CPR 39.06 reads:

(1) An affidavit may be filed for use on a motion or application.
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(2) An affidavit filed on a motion in a proceeding may be used on another motion in the proceeding, if
the party who wishes to use the affidavit filed a notice to that effect before the deadline for that party
to file an affidavit on the motion.

(3) The affidavit may be used for other purposes in the proceeding, if a judge permits.

15  Thereafter, Ms. Foster spontaneously suggested that she wished to call as witnesses to give viva voce
evidence to the court on the application, her brother Robert Foster, and David Boyd (the proposed receiver),
both of whom were present.

16 1 ruled against her request. Nevertheless, I do believe that some of her representations of fact/opinion
made by way of inclusion of her unsigned September 14, 2012 affidavit from the proceeding in Amh. No.
390679, found at Tab 8 of LL’s “brief”, are not disputed by the bank and remain relevant at present. Those
representations include:

[ am a veterinarian with 25 years of professional experience in livestock medicine and health. T have
witnesses [sic] firsthand on clients’ farms in the Maritimes, and Ontario and through observation in
Alberta, the effects of moving cattle from their “homes”. Movement of cattle where unnecessary, results in
direct costs and losses to health, life and consequently value and food safety.

a) the gestational period, the time from breeding or conception to calving or giving birth, for the
common North American cattle breeds is between 275 and 292 days, with 285 being used as
average.

b) The ideal is for breeding females to calve or give birth to one calf every year (12 months)

¢) the weaning age in days used as an industry standard for calculations to compare animals is
205 days. Weaning is the graduation of calves from being dependent on their mother’s milk for
nutrition to not. Premature weaning causes stress to both calf and cow and consequentially
results in a loss in value and becomes a welfare issue.

d) Cows or breeding females ideally are already 3 to 5 months pregnant when their calves are
weaned.

¢) Premature weaning of calves results in excess stress and consequently even if safeguarded for,
can result in substantial losses and welfare concerns (see [reference to “shipping fever™]).

f) Bred females are most safely moved between four and six months of gestation, after the risk of
early embryonic death caused by change of home and stress, when their calf is naturally weaned
and before they become heavy in calf. The calf they are pregnant with gets big.

g) Pregnancy tested cattle, certified safe in calf at least four months, have a market value above
that of exposed to the bull and not confirmed pregnant and substantially more than open not bred
cattle.

h) The Linden Leas herd is synchronized to optimize the benefits of the seasons and grass
growth.

i) Calving. Cows calve or give birth on grass with most births occurring in the summer months.

j) Breeding. Insemination. Eligible females are bred by bulls at pasture starting at the beginning
of August.
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k) Natural weaning of calves occurs between December and February as calves reach
adolescence. At this age they are ruminating and able to forage on their own.

*Shipping fever’ is the common term used to describe the diseases of cattle that occur when they are
moved from their home. Orderly weaning, proper “preconditioning” at least five weeks ahead of
shipping and an adequate period of bunk adjustment are preventative measures that can make a
substantial difference to losses. Given the time that is needed to travel to the next “home” destination
for calves weaned early the price paid by buyers is reflective of the expected morbidity and mortality
rates that occur from purchasing “high risk” calves. The associated price drop per pound can be 50%
of optimal for calves of the same weight as the losses can be substantial to the buyer not to mention
the unnecessary suffering and deaths that occur.

The position of BMO

17  The bank has established that no payments have been made since October 2016, and that at least
$200,000 in principal payments presently remain outstanding. Prima facie, approximately $220,000 in legal
counsel and receiver fees and $165,000 in interest are also presently outstanding. The bank has permitted LL to
have the benefit of five Forbearance Agreements (October 4, 2012; February 7, 2013; June 24, 2013; September
4, 2014; and April 30, 2015). Mr. Clarke represented to the court that most of the legal counsel expenses arose
not as a result of litigation, but rather solicitor work, in preparing and dealing with the forbearance agreements
etc. Notably, within each Forbearance Agreement, LL acknowledged the debt outstanding, and that it was in
default. There was no rectification to those defaults, and on September 20, 2017, the debt was again demanded
to be immediately paid. On the limited evidence presented, I infer that it is more likely than not, that LL is
insolvent.

18  There is a provision in the contractual documentation for the bank to have a receiver appointed in
circumstances such as in evidence before the court. BMO emphasizes that it is seeking the receivership as a
“final remedy”, and not as a typical interim receivership. It points out that the Model Order from this court does
not require a judgment amount to be determined before such appointment.’

19 BMO relies on several legal bases to support its application in chambers, filed October 30, 2017, for the
court-ordered appointment of a receiver:

1- Section 243 of the Bankruptcy and Insolvency Act, RSC 1985, c. B-3 (BIA)-"... on application by a
secured creditor, a court may appoint a receiver to do any or all of the following if'it considers it to be just
or convenient to do so:

a- take possession of all or substantially all of the inventory, accounts receivable or other property of
an insolvent person or bankrupt that was acquired for or used in relation to a business carried on by
the insolvent person or bankrupt;

b- exercise any control of the court considers advisable over that property and over the insolvent
persons or bankrupt’s business; or

c- take any other action that the Court considers advisable.”

2- Section 77 of the Companies Act, RSNS 1989, C. 81-"upon an application by a receiver or receiver
manager, whether appointed by a court or under an instrument, or upon an application by any interested
person, a court may make any order it thinks fit including, without limiting the generality of the foregoing,
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a-An order appointing, replacing or discharging a receiver or receiver manager and approving his
accounts;

¢-An order fixing the remuneration of the receiver or receiver manager;

113

3- Civil Procedure Rule 73 and specifically 73.02(2)(b) and 73.04 -

73.01 (1) This Rule provides for receivership as a final remedy, such as an order appointing a receiver to
liquidate mortgaged property or to sell a business as a going concern.

(2) An interlocutory or interim receivership may be obtained under Rule 41...
(3) A receivership may be ordered and conducted in accordance with this Rule.

73.02 (1) A party who obtains a judgment for an amount of money may make a motion for the appointment
of a receiver to enforce the judgment.

(2) A party who claims for the appointment of a receiver may make a motion for an order appointing a
receiver in either of the following circumstances:

(a) the party is entitled to the order under Rule 8 - default judgment, or Rule 13 - summary judgment;

(b) a judge determines, afier the trial of the action or hearing of the application in which the claim is
made, that the appointment should be made.

4- Section 43(9) of the Nova Scotia Judicature Act, RSNS 1989 c. 240 - “A... receiver [may be] appointed
by an interlocutory order of the Supreme Court, in all cases in which ir appears to the Supreme Court to be
Jjust or convenient that such order should be made, and any such order may be made either unconditionally
or upon such terms and conditions as the Supreme Court thinks just...” based on principles established
pursuant to the equitable common-law jurisdiction of this Superior Court.

The bank relies particularly on the following two cases: Enterprise Cape Breton Corp. v. Crown Jewel

Resort Ranch Inc., 2014 NSSC 128 (N.S. S.C.); and the decision of Justice Morawetz, in Bank of Montreal v.
Sherco Properties Inc., 2013 ONSC 7023 (Ont. S.C.J. [Commercial List]), which is cited with approval in the
Crown Jewel decision, at paras. 27-28.

21
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Significantly, Justice Edwards in Crown Jewel, also cited with approval:

26 In The 2013-2014 Annotated Bankruptcy and Insolvency Act, Lloyd W. Houlden, Geoffrey B.
Morawetz & Janis P. Sarra (Carswell:Toronto, Ontario 2013-2014) the authors set out at p. 1018 the
factors I consider in determining whether it is appropriate to appoint a receiver. These are:

(a) Whether irreparable harm might be caused if no order were made, although it is not essential for a
creditor to establish irreparable harm if a receiver is not appointed;

(b) The risk to the security holder taking into consideration the size of the debtor’s equity in the assets
and the need for protection or safeguarding of the assets while litigation takes place;

(¢c) The nature of the property;

5]



Bank of Montreal v. Linden Leas Limited, 2018 NSSC 82, 2018 CarswellNS 497

2018 NSSC 82, 2018 CarswellNS 497, 293 A.C.W.S. (3d) 685, 61 C.B.R. (6th) 322

(d) The apprehended or actual waste of the debtor’s assets;
(¢) The preservation and protection of the property pending judicial resolution;
(f) The balance of convenience to the parties;

(g) The fact that the creditor has the right to appoint a receiver under the documentation provided for
in the loan;

(h) The enforcement of rights under a security instrument where the security holder encounters or
expects to encounter difficulty with the debtor and others;

(i) The principle that the appointment of a receiver is extraordinary relief that should be granted
cautiously and sparingly;

(j) The consideration of whether a court appointment is necessary to enable the receiver to carry out
its duties more efficiently;

(k) The effect of the order on the parties;

(1) The conduct of the parties;

(m) The length of time that a receiver may be in place;

(n) The cost to the parties;

(0) The likelihood of maximizing return to the parties; and

(p) The goal of facilitating the duties of the receiver.

27 The authors further note that a court can, when it is appropriate to do so, place considerable weight on
the fact that the creditor has the right to instrument - appoint a receiver. In Bank of Montreal v. Sherco
Properties Inc., 2013 ONSC 7023 (S.C.J.) the court granted the application of the Bank of Montreal for the
court-appointment of a receiver over the assets of Sherco Properties Inc., finding at paragraph 42 that:

[42] Where the security instrument governing the relationship between the debtor and the secured
creditor provides for a right to appoint a receiver upon default, this has the effect of relaxing the
burden on the applicant seeking to have the receiver appointed. While the appointment of a receiver is
generally regarded as an extraordinary equitable remedy, courts do not regard the nature of the
remedy as extraordinary or equitable where the relevant security document permits the appointment
of a receiver. This is because the applicant is merely seeking to enforce a term of an agreement that
was assented to by both parties. See Textron F. inancial Canada Limited v. Chetwynd Motels Limited,
2010 BCSC 477; Freure Village, supra; Canadian Tire Corp. v. Healy, 2011 ONSC 4616 and Bank of
Montreal v. Carnivale National Leasing Ltd. and Carnivale Automobile Ltd., 2011 ONSC 1007.

28 The court in Bank of Montreal v. Sherco Properties Inc. offered the following reasons for its decision at
paragraph 47 below:

[47] 1 have reached this conclusion for the following reasons:

(a) The terms of the security held by the Bank in respect of Sherco and Farm permit the
appointment of a receiver;

(b) The terms of the mortgages permit the appointment of a receiver upon default;
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(c) The value of the security continues to erode as interest and tax arrears continue to accrue;

(d) Mr. Sherk contends that, with his assistance and knowledge, the Bank will get the highest and
most value from the sale of the lands. It has been demonstrated over the past two years that Mr.
Sherk has not been able to accomplish a refinancing or a sale.

22 Crown Jewel involved a request for the appointment of a receiver to effect a final remedy. As was the
case there, here, a security instrument contains an express clause permitting the creditor to appoint a receiver.
Justice Edwards reiterated the importance of appreciating the distinction between a court-appointed and private
receiver:

40 The authors of The 2013-2014 Annotated Bankruptcy and Insolvency Act comment at page 1018 that
there is an important distinction between the duties and obligations of a receiver and manager privately
appointed under the provisions of a security document and those of a receiver and manager appointed by
court order. A privately appointed receiver and manager is not acting in a fiduciary capacity; it need only
ensure that a fair sale is conducted of the assets covered by the security documents and that a proper
accounting is made to the debtor. 4 court-appointed receiver and manager, on the other hand, is an officer
of the Court and acts in a fiduciary capacity with respect fo all interested parties. Further, a
court-appointed receiver derives its powers and authority wholly from the order of the court appointing it.
It is not subject to the control and direction of the parties who had it appointed, or of anyone, except the
Court. Given the significant unsecured debt owed to both ECBC and the Atlantic Canada Opportunity
Agency, as set out at paragraphs 9 and 10 of the Affidavit of Steve Lane, a court-appointed receiver will
more adequately and appropriately consider the interests of these, as well as potentially other, unsecured
creditors and therefore the appointment by way of a court order is more appropriate in these particular
circumstances.

41 The appointment of a receiver is, generally speaking, an extraordinary relief that should be granted
cautiously and sparingly. However, in Houlden, Morawetz and Sarra at p. 1024 below:

The court has held that while generally, the appointment of a receiver is an extraordinary remedy,
where the security instrument permits the appointment of a private receiver, and/or contemplates the
secured creditor seeking a court-appointed receiver, and where the circumstances of default justify the
appointment of a private receiver, the «“extraordinary” nature of the remedy sought is less essential to
the inquiry. Rather, the “just or convenient” question becomes one of the court determining whether
or not it is more in the interests of all concerned to have the receiver appointed by the court: Bank of
Nova Scotia v. Freure Village on Clair Creek (1996), 1996 CarswellOnt 2328, 40 C.B.R. (3d) 274
(Ont. Gen. Div. [Commercial List].

42 Finally, the authors note at p. 1024 of The 2013-2014 Annotated Bankruptcy and Insolvency Act that
the court’s appointment of a receiver does not necessarily dictate the financial end of the debtor. In
Romspen Investment Corp. v. 1514904 Ontario Ltd. et al. (2010), 2010 CarswellOnt 2951, 67 C.B.R. (5th)
231 (Ont. S.C.J.) the court commented at paragraph 32:

[32] The court’s appointment of the Receiver does not dictate the end of this development nor the
financial end necessarily of the Debtors. Some receiverships are terminated upon presentment of an
acceptable plan of refinancing or after a sale of some but not all assets. Time will be necessary for the
Receiver to determine value and appropriately market the subject properties. During this time, the
Debrtors are entitled to continue to seek out prospective lenders or identify potential purchasers, with
the qualification that they cannot usurp the role of the Receiver. Other than the cost of the Receiver,
there is no existing or imminent harm beyond the potential future risk of the Receiver obtaining court
approval of an improvident sale. Market value versus a proposed sale price will form the very
argument on the approval motion. It is premature to argue irreparable harm at this time.
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[My italicization]

23 Notably, although Justice Moir was dealing with a request for an interlocutory appointment of a receiver
in Bank of Montreal v. Linden Leas Limited, 2017 NSSC 223 (N.S. S.C.), he did state in relation to the
appointment of receivers to effect a final remedy:

19 While I accept the proposition that a security instrument containing provisions for receivership is a
strong factor in favour of ordering a receivership, and engages the need to protect the credibility of
security, it is prominent in trials or hearings for a final order....

20 The approach our Rules adopted leaves the final receivership order to default, summary judgement, trial
of an action, or hearing of an application. This embraces the policy against pre-judgement that underlines
the Metropolitan Stores, RIR-MacDonald Inc., and Google Inc. line of cases.

24 An examination of some factors relevant to whether it is just and equitable to appoint a receiver'

a) Whether irreparable harm might be caused if no order were made (although it is not essential for a
creditor to establish irreparable harm if a receiver is not appointed)"

25  Although BMO’s security contains a provision permitting it to have a private receiver appointed, insofar
as a court-appointed receiver is concerned, it still bears the onus. Its evidence as contained in the Chemtob
affidavit suggests that:

i) On January 25, 2018 the outstanding amounts were: $203, $314.36 in principal; $220,419.12 in legal and
receiver fees; and $164,915.63 in interest, for a total of $588,649.11.

ii) That indebtedness is also secured by the May 18, 2001 personal guarantees of Frank Foster and Edna
Foster (limited to $200,000); the July 26 2004 personal guarantees of Frank Foster, Edna Foster, Jillian
Foster and Robert Foster, (limited to $100,000) the July 26, 2004 guarantee of Robert Foster (limited to
$100,000); and the July 26, 2004 guarantee of Jillian Foster (limited to $100,000).

iii) LL and the Nova Scotia Farm Loan Board are the registered owner of 24 real properties in Nova Scotia.
The cattle herd has grown from 650 in 2012 to approximately 850 head in 2016. The 2017 financial
statements of LL indicate the value of its cattle to be more than $1 million.

iv) “BMO is concerned about Linden Leas’ ability and willingness to take necessary steps to reduce the
Indebtedness... [and] is therefore of the view that a receiver needs to be appointed by the court with the
authority to begin selling some of the company’s cattle in order to reduce the amount of the Indebtedness.

26  In its brief, BMO argued that there exists a risk of such harm to its security. Because the herd is the
company’s most valuable asset,and is BMO’s only direct security, BMO may be at greater risk. To the extent
that there are valid concerns about the company’s financial ability to care for the herd, and no insurance on the
herd, its security is presently particularly vulnerable.

27  On the facts and representations herein, I cannot conclude that BMO has established irreparable prejudice
might occur, if no receiver is appointed by the court. I accept that, at law, it is not essential that BMO
demonstrates irreparable harm.

b) The risk to the security holder, taking into consideration the size of the debtor’s equity in the assets and
the need for protection or safeguarding of the assets, while litigation takes place
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28  As set out above, the cattle herd, which is the primary security that BMO can claim, has an estimated $1
million value.'? The debtor’s equity in the assets appears to be significant.

¢) The nature of the property

29 The cattle herd is an ever-changing group of living assets. By its nature, it requires intensive monitoring,
handling and care, by trained or experienced personnel in order to ensure its maximum value. Realistically, this
monitoring must be done by the Fosters, although it could be under the auspices of a court-appointed receiver.

d) The apprehended or actual waste of the debtor’s assets

30  This is not a significant concern here.

(¢) The preservation and protection of the property pending judicial resolution (i.e. material reduction or
elimination of the Indebtedness)

31 While this is a significant concern given that the cattle herd is BMO’s primary security (beyond any risk
reduction attributable to the personal guarantees), LL, and the Fosters collectively, are similarly motivated to
preserve and protect the cattle herd.

) The balance of convenience as between the parties.

32 LL argues that the receiver should not be appointed, but more importantly even if appointed, should not
be permitted to sell off any of the cattle herd without its consent; and in particular not to do so to pay down the
indebtedness attributable to past receiver and legal fees or any interest accruing on those amounts. The amount
of that indebtedness is in dispute. In contrast, the approximately $200,000 in principal owing is not seriously in
dispute. LL suggested at the hearing, it will be in a position within several weeks to pay close to $200,000 to
BMO."

33 However, LL has presented no particularized plan to pay off, or pay down, the Indebtedness. BMO has
received no payments since October 2016 - this is suggestive of a failing business. BMO could fairly comment
that there is no evidence, but only a somewhat vague representation by Ms. Foster at the hearing, that there has
been an accumulation by LL of such vast stores of surplus monies, now available to it to pay BMO $200,000.

34 1 observe that, if issued including terms to an order appointing a receiver is limit the sale of cattle to the
amount of the principal owing such monies are paid, then LL would be able to avert the sale of any of the herd
at this time.

g) The fact that the creditor has the right fo appoint a receiver under the documentation provided for in the
loan

35  This factor generally strongly supports BMO’s position that the Court should appoint a receiver.

) The enforcement of rights under security instrument where the security holder encounters, or expects to
encounter, difficulty with the debtor and others

36 BMO and LL have fundamentally different perspectives on how to resolve the financial dispute between
them. I repeat Justice Moir’s recent comments:

11 Linden Leas is concerned that the herd has to be kept at a critical mass for viability, which mass is made
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up of a mixture of cull or slaughter cows, males, heifers, yearlings, and calves and of breeding bulls,
yearling heifers, older heifers, and cows with calves mostly not to be slaughtered or culled. Partial
liquidations could take the herd below the critical mass required for viability or upset the balance required
for viability.

12 The Bank of Montreal is concerned that the debt owed to it has been in arrears for many years and there
is no satisfying plan for retiring the debt. It is a secured creditor, and its borrower is in breach of its
covenant to pay.

37  If the court appoints a receiver with conditions that ensure that the Foster family have meaningful input'*

into the decisions of the receiver which affect the viability of the herd, it would expect a genuine good faith
collaborative effort by the parties will emerge.

i) The principle of the appointment of a receiver is extraordinary relief that should be granted cautiously and
sparingly

38  While this is generally true, here the contractual provisions between the parties permit a private receiver
to be engaged, and LL does not seriously dispute that it owes at least $200,000 to BMO under the security, and
has not made a payment since October 2016, thereon.

Jj) The consideration of whether a court appointment is necessary to enable the receiver to carry out its duties
more efficiently

39 1 am satisfied that this is the case. The receiver is responsible to the court. This heightened fiduciary
responsibility is to the benefit of both parties.

k) The effect of the order on the parties

40  The Foster family is understandably very protective of its hands-on management of the cattle herd, and
the farm generally. They have invested their lives, as much as their money and talent, in creating and growing
this distinctive and valuable herd. However, while they appear to have had the determination, knowledge, and
resources to be outstanding farmers, they have not managed their financial affairs to that same standard. The
bank is entitled to be paid according to law. They have sought the Court’s intervention to effect payment by LL
of the Indebtedness. The appointment by the court of a receiver, who is an officer of the court, and must take
instructions from the court, and not favour the interests of the debtor or creditor, can be an effective means of
resolving disputes such as the one before the court. It is intended to let the Fosters be farmers, and the receiver
be a conduit through which BMO can receive sufficient payments towards its indebtedness to alleviate its
concerns.

1) The conduct of the parties

41  There is no evidence of past misconduct, nor any anticipated.

m) The length of time that a receiver may be in place.

42 If the receiver is entitled to sell some of the herd over time in order to satisfy at least the $200,000
principal indebtedness, and if the 850 head of cattle have a value of $1 million, then, in static terms, roughly
speaking 20% of them (170 head) would need to be sold in order to generate $200,000. If BMO’s proposal to
sell no more than $40,000 worth per month is accepted by the court, that would see no more than 34 cattle sold
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monthly (presuming their price is approximately $1200 per head), for five months to reach 170 head in total.

43 1am reluctant to arbitrarily set out a fixed monthly maximum allowable sale of the cattle by the receiver.
No particulars were offered in evidence regarding such a timetable. Even presuming 20 head are sold per month
continuously, that could entail roughly 8 consecutive months of sales. Given LL’s legitimate concerns about
sustaining a critical mass and mix required for herd viability, and the requirement to sell approximately 170
head in total to pay back $200,000, the receiver may need to be in place for an indefinite period of time. This
cannot be calculated with precision. The court must accord the Receiver the necessary discretion to effect an
orderly and thoughtful reduction of the debt.

Conclusion

44  Upon consideration of all the circumstances, viewing those through the factors noted above, and
collectively pursuant to the statutory and equitable jurisdiction of the court,' T am satisfied that it is convenient
or just to appoint a receiver.

The order to issue
45  Specifically, T appoint Price Waterhouse Coopers Inc., without security.'

46  Although, it is not necessary to articulate a precise amount of indebtedness in the order, I am satisfied it
is more likely than not that LL is indebted to BMO for an amount of at least $200,000 as at March 23, 2018.

47  The Receiver will effect a reasonably timely reduction of LL’s indebtedness to BMO, only toward
payment for any true principal and interest thereon outstanding as of March 23, 2018, and to a maximum of
$200,000.!7 The Receiver will reduce that indebtedness, by making payments to BMO arising from the revenue
generated by sales of portions LL’s cattle herd. The timing, content, and amounts thereof to be in the Receiver’s
sole discretion, buz only after having had genuine and timely collaborative consultations with LL regarding the
ongoing objective of keeping the cattle herd at a critical mass and mix for viability. LL will fulsomely facilitate
the Receiver’s patent and patently implied responsibilities to effect the debt reduction.

48 1 decline to order LL to be responsible for the cost of any herd insurance.

49 1 believe it appropriate for the court to order the parties to attend at a mutually convenient time for a
status update in approximately six months.'®

Costs

50  Typically, an application in chambers set for one half day, would justify an order of approximately
$1,000 in costs as against the Respondent. I note that in the Crown Jewel, Justice Edwards ordered $1,500 costs.
BMO has suggested deferring the determination of the costs of this proceeding to the date when the legal,
professional fees and outstanding interest amounts are assessed. I believe this can best be addressed at a future
date.

Application granted.

Footnotes

1 Some of the background is contained in Justice Moir’s decision - Bank of Montreal v. Linden Leas Limited, 2017
NSSC 223 (N.S. S.C.); the herd had grown between 2012 and 2016 from 650 to 850 head - para. 52 Rachel Chemtob
affidavit sworn January 25, 2018

2 See comprehensive affidavit of Rachel Chemtob, sworn January 25, 2018
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3 Exhibit “R”, Chemtob affidavit

4 The only payments made in 2015, were pursuant to the Fifth Forbearance Agreement, and limited to: $2000 in
January; $900 in June; $1000 in August; and $1000 in December; the only payments made in 2016 were: $1000 in
March, $1000 in August, and lastly $10,000 in September and October - see Exhibit “Q” and paras. 41-46, Chemtob
affidavit

5 See also para. 26 Bank of Montreal v. Linden Leas Limited, 2017 NSSC 223 (N.S. S.C.).
6 Rachel Chemtob was present at the hearing
7 Keeping in mind the principles in British Columbia (Attorney General) v. Malik, 2011 SCC 18 (8.C.C)

8 Under the old Rule 38.14, see Justice Fichaud’s comments at paras. 15-18, Brett v. Amica Mature Lifestyles Inc.,
2004 NSCA 100 (N.S. C.A. [In Chambers]). Moreover, although the Truro file might have been readily available as
we were sitting in Truro, the Amherst file was not.

g However, in these specific circumstances, the bank requests the Receiver be appointed soley to sell cattle and effect a
pay down of the debt. In my view, the better practice is to determine a fixed amount that this Receiver will be
_authorized to reduce over time by sales of cattle (as well as payment of its own reasonable fees and disbursements,

and any statutory claims having priority to the bank’s security).

10 While these factors arise in the general context of interlocutory receivership applications, they do provide a ready
starting point for determining whether, as a final remedy for a secured creditor, it is “just or convenient” to appoint a
receiver.

1 In the circumstances of this case, there is a serious concern that any culling of the herd could precipitously
undermine the viability, and value of the cattle operation.

12 The bank’s security includes the cattle specifically, pursuant to s. 427 Bank Act security documentation registered
April 19, 2010 - see Exhibit “C” Chemtob affidavit referred to at paras. 4-6.Linden Leas also owns real property.

13 At the hearing, Jillian Foster alluded to monies LL had received from timbering operations, and suggested $200,000
would shortly be available to pay BMO.

14 A right to be meaningful consulted in a timely manner regarding, but not a right to veto, decisions of the receiver in
determining, which cattle, and how many should be sold, and when.

15 As reflected in s. 43(9) of the Judicature Act, and s. 243(1) of the Bankruptcy and Insolvency Act, s. 71 of the
Companies Act (Nova Scotia) and our Civil Procedure Rule 73

16 I am satisfied that this is appropriate - see Rule 73.07(a).

17 The Receiver shall also pay from the proceeds before paying BMO’s indebtedness: its costs incurred in acting as
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Receiver, including its own fees, charges and expenses; any statutory claims due and owing, which have prioirity
over the secured claim of BMO.

The mutually convenient date will be ascertained in advance and inserted into the body of the court’s order. BMO
also sought payment of the legal and Receiver fees and disbursements with interest to date, but were agreeable to
defer the court’s assessment of their reasonableness to a future date. I will leave it to the parties to arrange any
further hearings required, on notice to all parties including the guarantors, regarding the remaining claimed
indebtedness beyond $200,000, and costs of this Application. I direct the Applicant to draft the form of order.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All
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Creditor provided accounts and receivable financing and debtor was holding company — Creditor and debtor
entered into financing agreement — Debtor executed general security agreement in favour of creditor providing
that creditor could appoint receiver of collateral in event of default — Debtor defaulted on loan — Creditor
brought application for appointment of receiver and manager over debtor’s current and future assets undertaking
in properties, including all proceeds — Debtor ordered to pay creditor $1,016,019 plus non-default interest, and
remaining outstanding balance plus non-default interest over four months in equal instalments — Any default in
payment not cured within three days would lead to automatic appointment of receiver — Applicable test was
whether it was just and convenient to make order sought — Fact that finance agreement acknowledged right of
creditor to make application for receiver was strong factor in support of imposition of receiver — However,
debtor proposed to repay significant amount and recent payments made by debtor were not insignificant —
Proposal aligned with factor of controlling costs and likelihood of maximizing return to parties — Concern
existed with debtor’s ability to make good on its payments — Balancing factors, order that would have
automatic imposition of receiver upon default addressed concerns.
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Law and Equity Act, R.S.B.C. 1996, c. 253
s. 39 — pursuant to

Rules considered:

Rules of Court, 1990, B.C. Reg. 221/90
R. 47 — pursuant to

APPLICATION by creditor for appointment of receiver and manager over debtor’s current and future assets
undertaking in properties, including all proceeds.

D.M. Masuhara:
1 This is my ruling with respect to the application of Maple Trade Finance Ltd. made Monday.

2 The plaintiff seeks an order pursuant to s. 39 of the Law and Equity Act and Rule 47 for the appointment
of the Bowra Group as receiver and manager over all of the defendant’s current and future assets undertaking in
properties, including all proceeds. The application arises out of the default by the defendant of a loan owed to
the plaintiff. The principal of said loan was some $3.5 million. The plaintiff says that as of July 15, 2009, the
outstanding balance owed was $5.7 million.

3 The defendant does not dispute that it is in default of the loan. Though it disputes the level of interest that
has been accrued. It does not dispute that the amount owing is sizable. However, it is prepared to make
payments in the order of some $4 million in six equal monthly installments and to have the interest dealt with as
a sole issue. In this regard, the defendant has filed a statement of defence and counterclaim.

4 In terms of background, the plaintiff firm provides accounts and receivable financing to various
businesses, including the defendant. The defendant is a holding company whose principal asset is its wholly
owned subsidiary, CY Oriental Garments Inc., a private BC company which in turn owns a BBI based
company, which in turn owns a Hong Kong company called Huge Best International, which in turn owns two
operating companies in China. The operating companies in China are in the garment manufacturing business.

5 Until early July 2009, the plaintiff company was listed on the TSX Venture Exchange. In January 2006,
the plaintiff and defendant entered into a financing agreement dated January 4, 2006. On June 27, 2006, the
defendant executed a general security agreement in favour of the plaintiff granting security over all of the
defendant’s present and after-acquired property. The finance agreement and the GSA were registered in the BC
Personal Property Registry.

6  The GSA provides, inter alia, that in the event of default, the following rights:

1) the plaintiff may, by instrument in writing, appoint any person as a receiver of all or any part of the
collateral;

2) the plaintiff may from time to time remove or replace a receiver or make application to any court of
competent jurisdiction for the appointment of a receiver.

7 In July 2007, the January 2006 agreement was amended and restated by way of a credit letter which
confirmed the earlier agreements and further increased the defendant’s credit facility with the plaintiff from $5
million to $8 million.

8 In furtherance of the financing agreements, the accounts receivable of Huge Best International were
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assigned to the defendant, who in turn assigned them to the plaintiff. As well a customer, Ideal Century’s
accounts receivable was also assigned to the plaintiff and to which Century acknowledged such assignment.

9  The payments to the plaintiff from Ideal went into default. By letter dated March 3rd, 2009, the plaintiff
demanded payment in full of the plaintiff’s outstanding indebtedness and gave notice to the defendant pursuant
to s. 244 of the Bankruptcy and Insolvency Act.

10 In late March, the defendant made a payment of $100,000 to the plaintiff as a gesture of good faith in
furtherance of negotiations related to forbearance. In early June 2009, the defendant made a further payment of
$270,000 to the plaintiff as part of what it says was an agreement in principle on forbearance. The defendant has
strongly denied any such agreement in principle. However, it accepted the monies.

11 The current application was originally scheduled to be heard on August 27, 2009. On August 26, 2009, at
the defendant’s request, the plaintiff agreed to adjourn the application to September 11th in order to give the
defendant more time to attempt to satisfy its indebtedness to the plaintiff.

12 Further communications between the plaintiff and the defendant and their counsel carried on, and a letter
dated September 10th, 2009, marked “with prejudice” was delivered. The plaintiff adjourned the within
application from September 11th to September 17th in order to fully consider the contents of the
“with-prejudice” letter. The plaintiff concluded that the contents of the letter did not set out an acceptable basis
for resolving the indebtedness.

13 The matter now is before the court. The applicable test is whether it is just and convenient to make the
order sought for a receiver and manager. The authorities relied upon by the applicant state that the court ought
not ordinarily interfere with an express covenant agreeing to the appointment of a receiver in the event of
default, which is as in the case of the instant application.

14 A further case presented to the court, Bank of Nova Scotia v. Freure Village on Clair Creek (1996), 40
C.B.R. (3d) 274 (Ont. Gen. Div. [Commercial List]), the plaintiff has indicated that the test of just
inconvenience was said to be met where:

it is more in the interests of all concerned to have the receiver appointed by the court.

15 1In this regard, the applicant submits that for the following reasons, it is more in the interests of all
concerned that a receiver and manager be appointed by the court: that the parties have agreed the plaintiff may
seek the appointment of a receiver in the event of a default; that the defendant owes a significant sum of money;
there appears not to be a dispute with the fact of the size of the indebtedness; and, that the defendant is in
default.

16  The plaintiff noted that there were irregularities within the defendant, including the resignation of its
board of directors and its recent delisting from the TSX exchange, which evidences a need to ensure that the
defendant’s assets are preserved for the plaintiff’s benefit; that there are concerns with respect to the financial
statements of the defendant; and that the defendant does not indicate what steps are being taken, to address the
prospects for early repayment of the defendant’s indebtedness.

17 Further, that the plaintiff is reasonably concerned that the prospect of the defendant performing its
various obligation is in jeopardy; that the plaintiff has given the defendant reasonable opportunities to resolve
the indebtedness, including the already mentioned adjournments; that the efforts to resolve or restructure or
refinance the defendant’s indebtedness to the plaintiff have to date proved unsuccessful; and that the defendant
is essentially a holding company and presumably exercises oversight over the affairs of subsidiary companies,
including the operating companies. As such, the defendant’s value is likely to be optimized by a receiver
manager ensuring the continued operation of the defendant’s subsidiaries.

18  The respondent in reply submits the following: that it has made a payment of $100,000, and as well as
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$270,000, which were after the March 2009 notice; that the negotiations had been initiated by the defendant
with the plaintiff for terms of forbearance after the March 2009 notice; that the plaintiff has recourse to legal
execution and thus the equitable remedy applied for is not warranted, but notes that the plaintiff has started a:

... baseless action in the United States against one of the defendant’s customers.

19  In this regard, a sanctions motion is currently before the US court regarding whether the plaintiff’s
actions there was an abuse of process.

20  Further, it notes that notwithstanding the cease-trade orders and the delisting of the company from the
TSX Venture Exchange and the issues regarding its audited financial statements; that the defendant has a fully
functioning board of directors; that the ongoing operations of the defendant’s subsidiary operating companies
have not been impacted by these issues; and specifically that these operating companies are profitable.

21  Further, that it has made a with-prejudice proposal to the plaintiff as mentioned on September the 10th,
that the essence of which is that the principal majority shareholder of the defendant, who holds 44 percent of the
outstanding shares, would be provided as security. I am assuming that is the 20,715,100 common shares
referred to in the affidavit of Mr. Gee.

22 That $4,084,767, which is the principal and non-default interest accrued, will be paid as follows: that the
defendant will pay $1,016,019 plus non-default interest to the plaintiff, which it stated in the September 10th
letter would be within ten days of that letter; that the balance of some $3 million would be paid in six equal
installments every 30 days thereafter with a seven-day curative period, together with interest at the non-default
interest rate.

23 Further, during the course of the hearing, Ms. Carteri advised that the defendant would agree that it
would consent to an order that would lead to the immediate appointment of a receiver upon default of any of the
said payments.

24  The position of the defendant is also that there is no evidence of jeopardy to the plaintiff’s security.

25  There are a number of factors that figure in the determination of whether it is appropriate to appoint a
receiver. In Bennett on Receivership, 2d ed. (Toronto: Carswell, 1999), at p. 130, a list of such factors is set out
as follows:

a) whether irreparable harm might be caused if no order were made, although it is not essential for a
creditor to establish irreparable harm if a receiver is not appointed, particularly where the appointment
of a receiver is authorized by the security documentation;

b) the risk to the security holder taking into consideration the size of the debtor’s equity in the assets
and the need for protection or safeguarding of the assets while litigation takes place;

c) the nature of the property;

d) the apprehended or actual waste of the debtor’s assets;

e) the preservation and protection of the property pending judicial resolution;
f) the balance of convenience to the parties;

g) the fact that the creditor has the right to appoint a receiver under the documentation provided for
the loan;

h) the enforcement of rights under a security instrument where the security-holder encounters or
expects to encounter difficulty with the debtor and others;
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i) the principle that the appointment of a receiver is extraordinary relief which should be granted
cautiously and sparingly;

j) the consideration of whether a court appointment is necessary to enable the receiver to carry out its’
duties more efficiently;

k) the effect of the order upon the parties;

1) the conduct of the parties;

m) the length of time that a receiver may be in place;
n) the cost to the parties;

o) the likelihood of maximizing return to the parties;

p) the goal of facilitating the duties of the receiver.

26  The fact that the finance agreement acknowledged the right of the plaintiff to make application for a
receiver is a strong factor in support of the imposition of a receiver.

27  However, on the other hand, there is a proposal by the defendant to repay a significant amount which was
further expanded during the hearing by defendant’s counsel. This lends support to the defendant’s position. I
note as well, the more recent payments made by the defendant to the plaintiff are not insignificant, as well as
Mr. Gee's statement that since the summer of 2006, the amounts advanced by the plaintiff are in the order of
$7.6 million and that repayments through August 2009 have been in the order of $5,238,766. I recognize that
interest has been accruing on the principal.

28  The proposal as explored and discussed during the course of the hearing would align with the factor of
controlling the costs to the parties at this point. It would also, align with the likelihood of maximizing return to
the parties.

29  If the company’s condition as to its viability was accepted, this would deal in part with the plaintiff’s
concern regarding jeopardy. The difficulty is the confidence that one can have in the defendant’s ability to make
good on its payments. Mr. Hunter, stated the concern really is not as much to do with the promise, but more to
do with performance. I would agree.

30  However, balancing the factors, an order that would have the automatic imposition of a receiver, upon
default in any payment required by the defendant, would address the concerns at this point. I think the balance
of convenience can further be achieved through a further modification of the defendant’s proposal to reflect the

concerns over the lack of financial information to support the contention regarding the financial strength of the
operating companies.

31 To that extent, the payments will be made in this manner; the defendant is to pay the plaintiff on or
before the 28th of September, 2009, the sum of $1,016,019 plus non-default interest.

32 MR. REARDON: Sorry, My Lord, because I’m not familiar, would you mind repeating that number.
33  THE COURT: Okay. $1,016,019.
34  MR. REARDON: Yes, thank you.

35 THE COURT: $1,016,019 plus non-default interest. The defendant is to pay the plaintiff, over four
months, the remaining outstanding balance plus non-default interest in equal installments.
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36  The defendant will also provide financial statements related to its company and operations, including its
wholly owned subsidiaries. Mr. Chen’s shares will be delivered as security to the plaintiff.

37  There will be a term that any default in payment, not cured within three days, as opposed to the seven
days suggested by defence counsel, will lead to the automatic appointment of a receiver on the terms as sought
in the application.

38  There will also be a term that the defendant, will not permit the disposition of any of its property,
including wholly owned subsidiaries, except in the ordinary course of business; and that Mr. Chen and Mr. Gee.
are to make monthly representations confirming adherence to this term.

39 Further, any material adverse change in circumstances in the condition of the defendant or its wholly
owned subsidiaries are to be reported immediately to the plaintiff, at which time the plaintiff has leave to bring
a further application for the immediate appointment of a receiver.

40  That concludes my ruling.

Order accordingly.
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Subject: Civil Practice and Procedure; Insolvency
Headnote

Bankruptcy and insolvency --- Receivers — Appointment

WC LLC, lender, advanced funds to N Group to fund their payroll — Funding was advanced by WC LLC
because N Group had not confirmed that sufficient funds were deposited in corporate account — N Group did
not deposit necessary payroll funds, and WC LLC funded payroll to ensure that employee payroll was not
interrupted during crucial time frame — New evidence was received, which included that N Group provided no
indication of how they intended to fund payroll, that WC LLC had responded to N Groups funding request, but
that N Group did not respond to WWC LLC’s proposal — WC LLC brought application for R LLP to be
appointed as receiver — Application granted — Further evidence satisfactorily showed that N Group had not
been acting in good faith and with due diligence — As result of N Group failing to provide accurate and timely
information to proposal trustee and WC LLC, proposal proceedings were untenable — Further, N Group had no
plan to continue to fund its operations and no other lender had stepped up to provide necessary financing to pay
out WC LLC — It was fundamental, for purpose of proposal process to continue, that N Group cooperate with
proposal trustee and this had not occurred — Unilateral closing of its retail stores, distribution centres and
website, without consulting with WC LLC or proposal trustee, was in breach of Credit Agreement and court
order.
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to
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APPLICATION by WC LLC for R LLP to be appointed as receiver.

Edmond J.:

Introduction

1 The applicant, White Oak Commercial Finance, LLC applies pursuant to s. 243 of the Bankruptcy and
Insolvency Act, R.S.C., 1985, c. B-3, as amended ("BIA”) and s. 55(1) of The Court of Queen’s Bench Act,
C.C.S.M. c. C280, as amended ("QB Act”) for the appointment of Richter Advisory Group LLP ("Richter”) as
receiver without security, of all assets, undertakings and properties of the respondents. On March 18, 2020, the
court granted a receivership order and advised the parties that brief reasons for decision would be delivered
following the hearing. These are those reasons.
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2 By way of background, this matter proceeded in court on Tuesday, March 10, 2020 and was adjourned to
Thursday, March 12, 2020, to permit the respondents to file responding affidavit material. Interim orders were
made to preserve the status quo pending the hearing on the merits.

3 The respondents are identified in the affidavit material as the corporate entities operating retail, wholesale
and business operations of the Nygérd clothing and fashion business in Canada and the USA ("Nygard Group”).
As at March 12, 2020, the Nygard Group operated 169 retail stores in Canada and the USA, operated a
wholesale business and employed approximately 1450 employees.

4  The respondents filed an affidavit of Greg Fenske, affirmed March 11, 2020 and a supplemental brief for
the hearing that proceeded on March 12, 2020. After hearing submissions from all parties, the court reserved its
decision on whether Richter should be appointed as a receiver and ordered the Nygérd Group to continue to
fully comply with the terms of the Credit Agreement entered into with Lenders, Second Avenue Capital
Partners LLC and White Oak Commercial Finance, LLC ("Lenders”) dated December 30, 2019 (”Credit
Agreement”) and that no Collateral (as defined in the Credit Agreement) would be disposed of outside of the
ordinary course of business without the prior written consent of the applicant and the proposal trustee, A. Farber
& Partners Inc.

5  During the course of the hearing on March 12, 2020, the court was advised that the Lenders advanced
funds to the Nygard Group to fund their payroll due on March 12, 2020. The payroll funding was advanced by
the Lenders because the Nygéard Group had not confirmed that sufficient funds were deposited in the Nygérd
corporate account, by way of cash injection, to fund the payroll which was to be paid out by electronic fund
transfer to employees. The Nygard Group had confirmed before the March 12, 2020 hearing that the payroll
would be funded by way of a cash injection. Paragraph 10(a) of the proposal trustee’s first report states:

the Proposal Trustee attended on a call with representatives of the Nygard Group where the Proposal
Trustee was advised that (i) funds sufficient to satisfy the payroll obligation had been deposited with the
Nygard Group and evidence of such funding had been provided to Osler as required by the Winnipeg
Court; (ii) the short term primary focus of the Nygard Group was to obtain funds to repay the Lenders in
full so as to permit the Nygard Group to focus on a restructuring and rationalization of its business.

6  Contrary to the representations made to the proposal trustee, the Nygérd Group did not deposit the
necessary payroll funds. The Lenders therefore funded the payroll to ensure that the employee payroll was not
interrupted during this crucial time frame. During the course of the hearing on March 12, 2020, counsel for the
Nygard Group advised that an advance of payroll funding had been received and the Lenders’ advance of
payroll would be reimbursed from those funds.

7 The court was further advised later in the afternoon during the same hearing held March 12, 2020 that the
payroll advance had been transferred from the Nygard Group bank account to a bank account of Edson’s
Investments Inc. The supplementary affidavit of Robert L. Dean affirmed March 17, 2020, states that Edson’s
Investment Inc. is an entity controlled by Mr. Nygard which is not part of the Nygérd Group named as
respondents in this proceeding and is not a party to the Credit Agreement.

8 The primary submission advanced by the respondents at the March 12, 2020 hearing was that the
Canadian entities had filed Notices of Intention to make a Proposal in Bankruptcy ("NOIs”) pursuant to s. 50.4
of the BIA, the stay of proceedings pursuant to s. 69(1) of the BIA applied and accordingly, the court should
permit the proposal process to continue and stay the applicant’s proceeding. Further, Nygérd Group submitted
that they had more than sufficient equity to pay out the Lenders in full and intended to have a proposal to do so
by March 20, 2020.

9  On March 13, 2020, the court provided oral reasons for decision regarding the application and the motion
made by the applicant to lift or terminate any stay of proceedings granted regarding the proposal process. To
summarize, the court ordered:
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a) The proper jurisdiction to hear the application and the NOI proceedings is Manitoba;

b) The NOI proceedings are not invalid or a nullity and the proposal proceedings should proceed in this
court;

¢) The draft cash flow statements prepared by the Nygard Group and provided to the proposal trustee must
be provided to counsel for the applicant;

d) The application by the Lenders for the appointment of Richter as the receiver was adjourned until
Friday, March 20, 2020;

¢) The respondents were directed to continue to fully and promptly comply with all terms and provisions of
the Credit Agreement and all documents ancillary thereto, and, without limitation, comply with s. 6.10 of
the Credit Agreement;

f) Until further of the court, no steps would be taken by the respondents to dispense with or dispose of
Collateral, as that term is defined in t