


 

 

(b) pursuant to the Excise Act, 2001, S.C. 2002 c. 22 (EA2001) in the sum of $9,693,946.85.3   

Freedom incurred both debts before the commencement of these proceedings on August 8, 

2024. 

3. As set out in the second Mitchell Affidavit sworn March 11, 2025, on June 20, 2024, CRA 

certified $4,764,620.64 of Freedom’s liability under the Excise Act, 2001, filed the certificate 

with the Federal Court4, and sought and obtained a writ of seizure and sale from the Federal 

Court directed to the Sheriff of Alberta.5  CRA completed these steps before the 

commencement of the CCAA proceedings and the issuance of the Initial Order by the 

Honourable Justice Lema on August 8, 2024. 

4.  Paragraphs 13 and 14 of the ARIO prohibit creditors from taking any proceedings or 

enforcement steps in any court in respect of Freedom. 

5. However, paragraph 15 allows creditors to take steps against Freedom to comply with 

statutory time limitations to preserve their rights at law: 

15. Nothing in this Order shall prevent any party from taking an action against the 

Applicant where such an action must be taken in order to comply with statutory 

time limitations in order to preserve their rights at law, provided that no further 

steps shall be taken by such party except in accordance with the other provisions 

of this Order, and notice in writing of such action be given to the Monitor at the 

first available opportunity. [6] 

 
3  Mitchell February Affidavit, paragraph 8. 

4  Affidavit of Debbie Mitchell sworn March 11, 2025 (“Mitchell March Affidavit”), 

Exhibit A (certificate). 

5  Mitchell March Affidavit, Exhibit B (Federal Court writ). 

6  ARIO, August 16, 2024.  Tab A. 
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Excise Act, 2001 ss. 295(2) – Conditions precedent to assessment 

6. Section 295 of the Excise Act, 20017 imposes joint and several liability upon the director of a 

corporation for the liabilities of their companies under that statute. 

Liability of directors 

295 (1) If a corporation fails to pay any duty or interest as and when required under this 

Act, the directors of the corporation at the time it was required to pay the duty or interest 

are jointly and severally or solidarily liable, together with the corporation, to pay the duty 

or interest and any interest that is payable on the duty or interest under this Act. 

 

Limitations 

(2) A director of a corporation is not liable unless 

(a) a certificate for the amount of the corporation’s liability has been registered in the 

Federal Court under section 288 and execution for that amount has been returned 

unsatisfied in whole or in part; 

(b) the corporation has commenced liquidation or dissolution proceedings or has been 

dissolved and a claim for the amount of the corporation’s liability has been proved within 

six months after the earlier of the date of commencement of the proceedings and the date 

of dissolution; or 

(c) the corporation has made an assignment or a bankruptcy order has been made against 

it under the Bankruptcy and Insolvency Act and a claim for the amount of the 

corporation’s liability has been proved within six months after the date of the assignment 

or bankruptcy order. 

 

Diligence 

(3) A director of a corporation is not liable for a failure under subsection (1) if the 

director exercised the degree of care, diligence and skill to prevent the failure that a 

reasonably prudent person would have exercised in comparable circumstances. 

 

Assessment 

(4) The Minister may assess any person for any amount of duty or interest payable by the 

person under this section and, if the Minister sends a notice of assessment, sections 188 

to 205 apply with any modifications that the circumstances require. 

 

 
7  Excise Act, 2001, S.C. 2002, c. 22, as amended, section 295 – Tab B. 
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Time limit 

(5) An assessment of any amount payable by a person who is a director of a corporation 

shall not be made more than two years after the person ceased to be a director of the 

corporation. 

 

Amount recoverable 

(6) If execution referred to in paragraph (2)(a) has issued, the amount recoverable from a 

director is the amount remaining unsatisfied after execution. 

 

Preference 

(7) If a director of a corporation pays an amount in respect of the corporation’s liability 

that is proved in liquidation, dissolution or bankruptcy proceedings, the director is 

entitled to any preference to which Her Majesty would have been entitled had the amount 

not been so paid, and if a certificate that relates to the amount has been registered, the 

director is entitled to an assignment of the certificate to the extent of the director’s 

payment, which assignment the Minister is empowered to make. 

 

Contribution 

(8) A director who satisfies a claim under this section is entitled to contribution from the 

other directors who were liable for the claim. 

 

7. Summarizing the conditions precedent set out in subsection 295(2), the Minister must 

exhaust her remedies against the debtor corporation before turning to the directors for 

recovery of the debt.8   

(a) Paragraph 2(a) provides for the return of a writ issued against the debtor company 

unsatisfied in whole or in part;   

(b) Paragraph 2(b) provides for the Minister filing a claim in the dissolution proceedings 

instituted by a company; and   

(c) Paragraph 2(c) provides for the Minister filing a proof of claim with the appointed trustee 

in bankruptcy after the debtor company has made an assignment in bankruptcy.   

8. The conditions set out in subsection 295(2) apply in different circumstances and the 

fulfillment of the applicable condition satisfies the Minister’s obligation to exhaust her 

 
8  Walsh v. The Queen, 2009 TCC 557 (CanLII)  at para. 27.  Tab C. 
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remedies against the corporation before turning to its directors.  The completion of the 

applicable condition precedent is NOT an assessment of the directors under the provision.  

That is a separate step (under subsection 295(4)) and the Minister does not seek permission 

in this application to assess the directors.  The Minister understands she is enjoined by the 

ARIO from assessing the directors at this time. 

9. Parliament decided a director is not liable unless the Minister has taken the appropriate step 

under subsection 2 – i.e., she has attempted to recover her claim against the debtor company 

first.  However, there is no provision under subsection 2 that contemplates an RVO under the 

CCAA or the BIA wherein the Minister cannot take any of the prescribed steps to protect her 

legal position. 

Statutory mechanism to collect tax debts. 

10. The Excise Act, 2001 sets out statutory mechanisms for the Minister to certify the debts under 

the statute and seek writs of enforcement from the Federal Court.  The Federal Court system 

“piggybacks” on the provincial superior courts’ systems for the enforcement of its judgments. 

(a) First, the Minister issues a certificate setting out the liability of the debtor under the 

statute (EA2001 ss. 288(1))9; 

(b) The Minister then produces the certificate to the Federal Court, which that Court shall 

register, and upon registration, the certificate has the same effect, and all proceedings 

may be taken on it as if it were a judgment obtained in the Court against the debtor for a 

debt in the amount certified plus interest on the amount as provided under this Act to the 

day of payment and, for the purposes of those proceedings, the certificate is deemed to be 

a judgment of the Court against the debtor for a debt due to Her Majesty and enforceable 

as such. (EA2001 ss. 288(2)) 

(c) The Minister may then request the Federal Court to issue a writ to the sheriff of the locale 

of the debtor.  Pursuant to section 13 of the Federal Courts Act, all sheriffs of the 

provincial superior courts are de facto sheriffs of the Federal Court.   

 
9  Section 288 of the Excise Act, 2001 is set out at Tab B. 
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(d) Paragraph 1(1)(tt) of the Civil Enforcement Act of Alberta defines “writ” to include any 

writ issued by the Alberta Court of Appeal, the Federal Court of Canada or the Supreme 

Court of Canada that is similar in nature to a writ of enforcement. 

(e) Subsection 26(a) of the Civil Enforcement Act prohibits judgment creditors from 

initiating writ proceedings in respect of money judgments against personal property 

unless the writ in respect of that judgment has been registered in the Alberta Personal 

Property Registry.10 

11. In June 2024 – six weeks before the commencement of the CCAA proceedings – the Minister 

certified $4,764,620.64 of Freedom’s liability under the Excise Act, 2001 and obtained a writ 

of seizure and sale from the Federal Court for execution in Alberta.11  This amount was in 

respect of Freedom’s liability for the period between July 31, 2022 and June 30, 2023.12  

CRA did not take any additional steps to execute the writ before this Court imposed a stay of 

proceedings on August 8, 2024. 

12. The Crown anticipates Freedom’s CCAA process most likely will conclude in April 2025 

with a reverse vesting order (RVO), with Freedom emerging from the process with a 

judicially cleansed balance sheet and the transfer of the Minister’s claims and other creditors’ 

claims to a corporate scapegoat (“GarbageCo”).  The Minister also acknowledges the intent 

 
10  Section 26 of the Civil Enforcement Act RSA 2000 c. C-15, as amended, provides: 

Registration required 

26   A judgment creditor may not initiate any writ proceedings in respect of a money 

judgment 

(a)    against any personal property unless a writ issued in respect of that judgment is 

registered in the Personal Property Registry, or 

(b)    against land unless a writ issued in respect of that judgment is registered in the 

Personal Property Registry and 

(i)    in the case of land under the Land Titles Act, is registered under the Land Titles Act, 

and 

(ii)    in the case of land that is not under the Land Titles Act, is registered, filed or 

otherwise recorded in accordance with the regulations. 

11  Affidavit of Debbie Mitchell sworn March 11, 2025, filed (“Mitchell March Affidavit”).  

The Minister’s certificate is Exhibit “A” to the affidavit, and the Writ is Exhibit “B”. 

12  Mitchell March Affidavit, paragraph 3. 
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of Freedom to seek a release of its directors at that time from liability pursuant to CCAA s. 

5.1.  That issue is not before the Court in this application and the Minister does not make any 

submissions on that issue at this time. 

13. The Minister seeks permission to proceed to execute the Writ against Freedom to fulfill the 

statutory pre-conditions set out in EA2001 ss. 295(2)(a).  If the Minister does not fulfill those 

conditions, she cannot assess the directors.13  Given, on one hand, the quantum of Freedom’s 

liabilities to its secured creditors (including JL Legacy Ltd. and the various court-ordered 

security interests/priming charges), and on the other, its limited assets, the Minister accepts 

there are no exigible assets to seize.  The Minister has structured the proposed seizure 

process to consist of  

(a) registration of the Writ in the PPR to meet the requirements of the Civil Enforcement Act;  

(b) issuance of a warrant to a civil enforcement agency to execute the Writ; 

(c) the civil enforcement agency contacting the Monitor to advise of the seizure;  

(d) the Monitor advising the civil enforcement agency in writing that Freedom has no 

exigible assets; 

(e) the civil enforcement agency returning the Writ to CRA unsatisfied; and 

(f) CRA discharging the Writ from the PPR.  

14. These steps would fulfill both the letter and the spirit of EA2001 ss.295(2)(a) without 

impeding the SISP process or the CCAA proceedings.   

15. As noted above, these steps will NOT determine the liability of the directors of Freedom, nor 

will taking these steps preclude or predetermine the question of releases Freedom will likely 

seek under CCAA s.5.1. However, this relief is necessary now to preserve the Minister’s 

 
13  Walsh v. The Queen, 2009 TCC 557 (CanLII) at para 28.  Tab B. 
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rights under the statute, as contemplated by paragraph 15 of the ARIO, reproduced at 

paragraph 5, above. 

16. In the recent Delta 914 CCAA proceedings, Justice Marion was critical of the lateness of 

CRA’s notice of opposition to the release of the directors of the Delta 9 companies.  Justice 

Marion observed, at paragraph 138 of his reasons, that “a party seeking to oppose a release 

on these grounds should engage and advise of its position early in the process and build an 

evidentiary record to allow the Court to reasonably assess those factors. ” 

17. In the course of the hearing before Justice Lema on February 28, 2025, Freedom presented, 

for the first time, its proposed resolution of the CCAA proceedings – to conduct a sales and 

solicitation process for approximately two months, with approval of an offer by its senior 

secured creditor (and DIP lender) JL Legacy Ltd. as the stalking horse bid.  The contemplated 

RVO included in the motion record included a provision releasing the directors of Freedom 

from liability pursuant to section 5.1 of the CCAA.  In the February 28 hearing, the Crown 

voiced its opposition to the SISP process (unsuccessfully) and stated it would oppose the 

release of the directors from liability.   

18. Considering Justice Marion’s observations that a party seeking to oppose a release should 

make its position known early and build an evidentiary record for the Court, the Crown is 

attempting to comply with that observation.  The Crown has voiced its opposition to the 

releases and is attempting, in this application, to fulfill the statutory condition precedent 

necessary to assess the directors later. 

19. In a subsequent application (currently scheduled for April 29, 2025), the Court will hear 

arguments on this issue and either will release the directors from liability, or it will not.  If the 

Court releases the directors, that will be the end of the matter (subject to a potential appeal).  

If the Court does not release the directors, the Minister expects the Court will transfer 

Freedom’s liability under the Excise Act, 2001 to GarbageCo, and the Minister will be 

precluded from certifying the liability of Freedom for its debts.  It is not clear if the Minister 

could assess GarbageCo. for the Excise Act, 2001 debt, then certify that debt against 

 
14  Delta 9 Cannabis Inc. (Re), 2025 ABKB 52 (CanLII), Tab C. 
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GarbageCo.  Although GarbageCo will not have any assets (and a writ would be returned 

wholly unsatisfied), GarbageCo has no directors, and none of the directors of Freedom were, 

are, or will be directors of GarbageCo.  

20. The steps contemplated by the Minister (as set out in the draft order) are those legally 

necessary preserve the Minister’s rights to be able to assess the directors later without 

interfering with the current SISP or the CCAA proceedings as a whole.  These steps do not 

determine whether the Minister may assess the directors for their liability under the Excise 

Act, 2001, but they do preserve the Minister’s ability to do so, subject to later decisions of 

this Court.  Denying the Minister’s application to attempt to execute the Writ effectively 

terminates the Minister’s rights and makes any subsequent determination of a release of 

liability under CCAA s. 5.1 moot vis-à-vis the Minister.   

All of which is respectfully submitted. 

 

 

Attorney General of Canada 

 

 

Per: George F. Bódy 

Senior Counsel – Department of Justice Canada 
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COURT FILE NUMBER  2403-15089  

    

COURT  COURT OF KING’S BENCH OF ALBERTA  

    

JUDICIAL CENTRE  EDMONTON  

    

  IN THE MATTER OF THE COMPANIES 

CREDITORS ARRANGEMENTS ACT, R.S.C. 

1985, c. C-36, as amended 

 

AND IN THE MATTER OF A PLAN OF 

COMPROMISE OR ARRANGEMENT OF 

FREEDOM CANNABIS INC.  

‘ 

    

DOCUMENT  AMENDED AND RESTATED INITIAL ORDER 

    

ADDRESS FOR SERVICE 

AND CONTACT 

INFORMATION OF PARTY 

FILING THIS DOCUMENT 

 CHAITONS LLP   

Barristers and Solicitors   

5000 Yonge Street, 10th Floor  

Toronto, ON  M2N 7E9  

 

Attn: Harvey Chaiton / Danish Afroz 

Tel:     (416) 218-1129 / (416) 218-1137 

Email:  harvey@chaitons.com / dafroz@chaitons.com 

 

SHAREK LOGAN & VAN LEENEN LLP 
Barristers & Solicitors 
2100, Rice Howard Place 
10060 Jasper Avenue NW 
Edmonton, AB  T5J 3R8 
 
Amber M. Poburan 
Tel:      (780) 413-3105 
Email:  apoburan@sharekco.com 

 

 

DATE ON WHICH ORDER WAS PRONOUNCED:  August 15, 2024 

NAME OF JUSTICE WHO MADE THIS ORDER:   The Honourable Justice M. J. Lema 

LOCATION OF HEARING:     Edmonton, Alberta 

 

 
 UPON the application of Freedom Cannabis Inc. (the “Applicant”); AND UPON having 

read the Application, the First Affidavit of JohnFrank Potestio, sworn on August 5, 2024 (the “First 

Potestio Affidavit”), the Second Affidavit of JohnFrank Potestio, sworn on August 12, 2024 (the 

Clerk’s Stamp 
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“Second Potestio Affidavit”), the Pre-Filing Report of KPMG Inc., in its capacity as Proposed 

Monitor dated August 6, 2024, and the First Report of KPMG Inc., in its capacity as Monitor dated 

August 13, 2024; 

 AND UPON reading the consent of KPMG Inc. to act as Monitor;  

 AND UPON being advised that the secured creditors who are likely to be affected by the 

charges created herein have been provided notice of this application and either have not indicated 

their opposition or alternatively consent to the within Order;  

 AND UPON hearing counsel for the Applicant, 2563138 Alberta Ltd. and 2399751 Alberta 

Ltd. (each a “Non-Applicant Stay Party” and collectively the “Non-Applicant Stay Parties”, 

together with the Applicant, the “Freedom Group”), counsel for the Monitor, and counsel for any 

other parties present;  

IT IS HEREBY ORDERED AND DECLARED THAT: 

SERVICE 

1. The time for service of the notice of application for this order (the “Order”) and supporting 

materials is hereby abridged and deemed good and sufficient and this application is 

properly returnable today. 

APPLICATION 

2. The Applicant is a company to which the Companies’ Creditors Arrangement Act RSC, c 

C-36, as amended (the “CCAA”) applies. Although not an Applicant, the Non-Applicant 

Stay Parties shall enjoy the benefits of the protections and authorizations provided under 

the terms of this Order. 

PLAN OF ARRANGEMENT 

3. The Applicant shall have the authority to file and may, subject to further order of this Court, 

file with this Court a plan of compromise or arrangement (the “Plan”). 

POSSESSION OF PROPERTY AND OPERATIONS 

4. The Applicant shall: 

11 
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(a) remain in possession and control of its current and future assets, licenses, 

authorizations, undertakings and properties of every nature and kind whatsoever, 

and wherever situate including all proceeds thereof (the “Property”); 

(b) subject to further order of this Court, continue to carry on business in a manner 

consistent with the preservation of its business (the “Business”) and Property; 

(c) be authorized and empowered to continue to retain and employ the employees, 

consultants, agents, experts, accountants, counsel and such other persons 

(collectively “Assistants”) currently retained or employed by it, with liberty to 

retain such further Assistants as it deems reasonably necessary or desirable in 

the ordinary course of business or for the carrying out of the terms of this Order; 

and 

(d) and each of the Non-Applicant Stay Parties shall, be entitled to continue to utilize 

the central cash management system currently in place as described in the First 

Potestio Affidavit or replace it with another substantially similar central cash 

management system (the “Cash Management System”) and that any present or 

future bank or credit union providing the Cash Management System shall not be 

under any obligation whatsoever to inquire into the propriety, validity or legality of 

any transfer, payment, collection or other action taken under the Cash 

Management System, or as to the use or application by the Applicant of funds 

transferred, paid, collected or otherwise dealt with in the Cash Management 

System, shall be entitled to provide the Cash Management System without any 

liability in respect thereof to any Person (as hereinafter defined) other than the 

Applicant, pursuant to the terms of the documentation applicable to the Cash 

Management System, and shall be, in its capacity as provider of the Cash 

Management System, an unaffected creditor under the Plan with regard to any 

claims or expenses it may suffer or incur in connection with the provision of the 

Cash Management System. 

5. To the extent permitted by law, the Applicant shall be entitled but not required to make the 

following advances or payments of the following expenses, incurred prior to, on or after  

the date of this Order: 

12 
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(a) all outstanding and future wages, salaries, employee and pension benefits, 

vacation pay and expenses payable prior to, on or after the date of this Order, in 

each case incurred in the ordinary course of business and consistent with existing 

compensation policies and arrangements, and all other payroll and benefits 

processing expenses;  

(b) the reasonable fees and disbursements of any Assistants retained or employed 

by the Applicant in respect of these proceedings, at their standard rates and 

charges, including for periods prior to the date of this Order; and 

(c) in accordance with the Cash Flow Forecast, for goods and services actually 

supplied to the Applicant, including for periods prior to the date of this Order by 

third party supplies, up to a maximum aggregate amount of $500,000, if, in the 

opinion of the Monitor, the supplier or vendor of such goods or services is critical 

to the Business and ongoing operations of the Applicant or necessary for the 

operation or preservation of the Business or the Property. 

6. Except as otherwise provided to the contrary herein, the Applicant shall be entitled but not 

required to pay all reasonable expenses incurred by the Applicant in carrying on the 

Business in the ordinary course on, or after this Order, and in carrying out the provisions 

of this Order, which expenses shall include, without limitation: 

(a) all expenses and capital expenditures reasonably necessary for the preservation 

of the Property or the Business including, without limitation, payments on account 

of insurance (including directors and officers insurance), maintenance and 

security services; and 

(b) payment for goods or services actually supplied to the Applicant on or following  

the date of this Order. 

7. The Applicant shall remit, in accordance with legal requirements, or pay: 

(a) any statutory deemed trust amounts in favour of the Crown in Right of Canada or 

any Province thereof or any other taxation authority which are required to be 

deducted from employees’ wages, including, without limitation, amounts in 

respect of:  

(i) employment insurance,  

13 
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(ii) Canada Pension Plan, and  

(iii) income taxes, 

but only where such statutory deemed trust amounts arise after the date of this 

Order, or are not required to be remitted until after the date of this Order, unless 

otherwise ordered by the Court; 

(b) all goods and services or other applicable sales taxes (collectively, “Sales Taxes”) 

required to be remitted by the Applicant in connection with the sale of goods and 

services by the Applicant, but only where such Sales Taxes are accrued or 

collected after August 8, 2024, or where such Sales Taxes were accrued or 

collected prior to August 8, 2024 but not required to be remitted until on or after 

August 8, 2024;  

(c) any taxes, duties or other payments required under the Cannabis Legislation (as 

defined below) (collectively, the “Cannabis Taxes”), but only where such 

Cannabis Taxes are accrued or collected after August 8, 2024; and 

(d) any amount payable to the Crown in Right of Canada or of any Province thereof 

or any political subdivision thereof or any other taxation authority in respect of 

municipal realty, municipal business or other taxes, assessments or levies of any 

nature or kind which are entitled at law to be paid in priority to claims of secured 

creditors and that are attributable to or in respect of the carrying on of the 

Business by the Applicant. 

8. Until such time as a real property lease is disclaimed or resiliated in accordance with the 

CCAA, the Applicant may pay all amounts constituting rent or payable as rent under real 

property leases (including, for greater certainty, common area maintenance charges, 

utilities and realty taxes and any other amounts payable as rent to the landlord under the 

lease) based on the terms of existing lease arrangements or as otherwise may be 

negotiated by the Applicant from time to time for the period commencing from and 

including the date of this Order (“Rent”), but shall not pay any rent in arrears. 

9. Except as specifically permitted in this Order, the Applicant is hereby directed, until further 

order of this Court: 

14 
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(a) to make no payments of principal, interest thereon or otherwise on account of 

amounts owing by the Applicant to any of its creditors as of the date of this Order; 

(b) to grant no security interests, trust, liens, charges or encumbrances upon or in 

respect of any of its Property; and 

(c) not to grant credit or incur liabilities except in the ordinary course of the Business.  

RESTRUCTURING 

10. The Applicant shall, subject to such requirements as are imposed by the CCAA and such 

covenants as may be contained in the Definitive Documents (as hereinafter defined in 

paragraph 33), have the right to:  

(a) permanently or temporarily cease, downsize or shut down any portion of its 

business or operations and to dispose of redundant or non-material assets not 

exceeding $250,000 in any one transaction or $1,000,000 in the aggregate, 

provided that any sale that is either (i) in excess of the above thresholds, or (ii) in 

favour of a person related to the Applicant (within the meaning of section 36(5) of 

the CCAA), shall require authorization by this Court in accordance with section 36 

of the CCAA; 

(b) terminate the employment of such of its employees or temporarily lay off such of 

its employees as it deems appropriate on such terms as may be agreed upon 

between the Applicant and such employee, or failing such agreement, to deal with 

the consequences thereof in the Plan;  

(c) disclaim or resiliate, in whole or in part, with the prior consent of the Monitor (as 

defined below) or further Order of the Court, their arrangements or agreements of 

any nature whatsoever with whomsoever, whether oral or written, as the Applicant 

deems appropriate, in accordance with section 32 of the CCAA; and 

(d) pursue all avenues of refinancing of its Business or Property, in whole or part, 

subject to prior approval of this Court being obtained before any material 

refinancing, 

all of the foregoing to permit the Applicant to proceed with an orderly restructuring of the 

Business (the “Restructuring”). 

15 
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11. The Applicant shall provide each of the relevant landlords with notice of the Applicant's 

intention to remove any fixtures from any leased premises at least seven (7) days prior to 

the date of the intended removal. The relevant landlord shall be entitled to have a 

representative present in the leased premises to observe such removal. If the landlord 

disputes the Applicant's entitlement to remove any such fixture under the provisions of the 

lease, such fixture shall remain on the premises and shall be dealt with as agreed between 

any applicable secured creditors, such landlord and the Applicant, or by further order of 

this Court upon application by the Applicant on at least two (2) days' notice to such landlord 

and any such secured creditors. If the Applicant disclaims or resiliates the lease governing 

such leased premises in accordance with section 32 of the CCAA, it shall not be required 

to pay Rent under such lease pending resolution of any such dispute other than Rent 

payable for the notice period provided for in section 32(5) of the CCAA, and the disclaimer 

or resiliation of the lease shall be without prejudice to the Applicant's claim to the fixtures 

in dispute. 

12. If a notice of disclaimer or resiliation is delivered pursuant to section 32 of the CCAA, then: 

(a) during the notice period prior to the effective time of the disclaimer or resiliation, 

the landlord may show the affected leased premises to prospective tenants during 

normal business hours, on giving the Applicant and the Monitor 24 hours' prior 

written notice; and 

(b) at the effective time of the disclaimer or resiliation, the relevant landlord shall be 

entitled to take possession of any such leased premises without waiver of or 

prejudice to any claims or rights such landlord may have against the Applicant in 

respect of such lease or leased premises and such landlord shall be entitled to 

notify the Applicant of the basis on which it is taking possession and to gain 

possession of and re-lease such leased premises to any third party or parties on 

such terms as such landlord considers advisable, provided that nothing herein 

shall relieve such landlord of its obligation to mitigate any damages claimed in 

connection therewith. 

16 
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NO PROCEEDINGS AGAINST THE APPLICANT, THE NON-APPLICANT STAY PARTIES OR 

THEIR RESPECTIVE PROPERTY 

13. Until and including September 18, 2024, or such later date as this Court may order (the 

“Stay Period”), no proceeding or enforcement process in any court (each, a “Proceeding”) 

shall be commenced or continued against or in respect of the Applicant, the Non-Applicant 

Stay Parties or the Monitor, or their respective employees and representatives acting in 

such capacities, or affecting the Business or the Property, except with the written consent 

of the Applicant and the Monitor, or leave of this Court, and any and all Proceedings 

currently under way against or in respect of the Applicant, the Non-Applicant Stay Parties 

or affecting the Business or the Property are hereby stayed and suspended pending 

further order of this Court or the written consent of the Applicant and the Monitor. 

NO EXERCISE OF RIGHTS OR REMEDIES 

14. During the Stay Period, all rights and remedies of any individual, firm, corporation, 

governmental body or agency, or any other entities (all of the foregoing, collectively being 

“Persons” and each being a “Person”), whether judicial or extra-judicial, statutory or non-

statutory against or in respect of the Applicant, the Non-Applicant Stay Parties or the 

Monitor, or their respective representatives acting in such capacities, or affecting the 

Business or the Property, are hereby stayed and suspended and shall not be commenced, 

proceeded with or continued except with the written consent of the Applicant and the 

Monitor or leave of this Court, provided that nothing in this Order shall: 

(a) empower any entity within the Freedom Group to carry on any business that such 

entity of the Freedom Group is not lawfully entitled to carry on; 

(b) affect such investigations, actions, suits or proceedings by a regulatory body as 

are permitted by section 11.1 of the CCAA; 

(c) prevent the filing of any registration to preserve or perfect a security interest; 

(d) prevent the registration of a claim for lien; or 

(e) exempt the Applicant from compliance with statutory or regulatory provisions 

relating to health, safety or the environment.  

17 



9 

 

  
DOC#11725754v3 

15. Nothing in this Order shall prevent any party from taking an action against the Applicant 

where such an action must be taken in order to comply with statutory time limitations in 

order to preserve their rights at law, provided that no further steps shall be taken by such 

party except in accordance with the other provisions of this Order, and notice in writing of 

such action be given to the Monitor at the first available opportunity. 

NO INTERFERENCE WITH RIGHTS 

16. During the Stay Period, no person shall accelerate, suspend, discontinue, fail to honour 

or renew, alter, interfere with, repudiate, rescind, terminate or cease to perform any right, 

renewal right, contract, agreement, lease, licence, authorization or permit in favour of or 

held by the Applicant or the Non-Applicant Stay Parties, except with the written consent 

of the Applicant, the relevant Non-Applicant Stay Party and the Monitor, or leave of this 

Court. 

CONTINUATION OF SERVICES 

17. During the Stay Period, all persons having: 

(a) statutory or regulatory mandates for the supply of goods and/or services; or 

(b) oral or written agreements or arrangements with any entity within the Freedom 

Group, including without limitation all computer software, communication and 

other data services, centralized banking services, payroll services, insurance, 

transportation, services, utility or other services to the Business or the Freedom 

Group 

are hereby restrained until further order of this Court from discontinuing, altering, 

interfering with, suspending or terminating the supply of such goods or services as may 

be required by the Freedom Group or exercising any other remedy provided under such 

agreements or arrangements. The Freedom Group shall be entitled to the continued use 

of its current premises, telephone numbers, facsimile numbers, internet addresses and 

domain names, provided in each case that the usual prices or charges for all such goods 

or services received after the date of this Order are paid by the Freedom Group in 

accordance with the payment practices of the Freedom Group, or such other practices as 

may be agreed upon by the supplier or service provider and each of the Freedom Group 

and the Monitor, or as may be ordered by this Court. 
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NON-DEROGATION OF RIGHTS 

18. Nothing in this Order has the effect of prohibiting a person from requiring immediate 

payment for goods, services, use of leased or licensed property or other valuable 

consideration provided on or after the date of this Order, nor shall any person, other than 

the DIP Lender where applicable, be under any obligation on or after the date of this Order 

to advance or re-advance any monies or otherwise extend any credit to the Applicant. 

PROCEEDINGS AGAINST DIRECTORS AND OFFICERS 

19. During the Stay Period, and except as permitted by subsection 11.03(2) of the CCAA and 

paragraph 15 of this Order, no Proceeding may be commenced or continued against any 

of the former, current or future directors or officers of the Freedom Group with respect to 

any claim against the directors or officers that arose before the date of this Order and that 

relates to any obligations of the Freedom Group whereby the directors or officers are 

alleged under any law to be liable in their capacity as directors or officers for the payment 

or performance of such obligations, until a compromise or arrangement in respect of the 

Applicant, if one is filed, is sanctioned by this Court or is refused by the creditors of the 

Applicant or this Court. 

DIRECTORS' AND OFFICERS' INDEMNIFICATION AND CHARGE 

20. The Applicant shall indemnify its directors and officers against obligations and liabilities 

that they may incur as directors and or officers of the Applicant after the commencement 

of the within proceedings except to the extent that, with respect to any officer or director, 

the obligation was incurred as a result of the director’s or officer’s gross negligence or 

wilful misconduct. 

21. The directors and officers of the Applicant shall be entitled to the benefit of and are hereby 

granted a charge (the “Directors' Charge”) on the Property, which charge shall not 

exceed an aggregate amount of $1,500,000, unless permitted by further Order of this 

Court, as security for the indemnity provided in paragraph 20 of this Order. The Directors' 

Charge shall have the priority set out in paragraphs 37 and 39 herein. 

22. Notwithstanding any language in any applicable insurance policy to the contrary: 
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(a) no insurer or indemnitor shall be entitled to be subrogated to or claim the benefit 

of the Directors' Charge; and 

(b) the Applicant's directors and officers shall only be entitled to the benefit of the 

Directors' Charge to the extent that they do not have coverage under any 

directors' and officers' insurance policy, or to the extent that such coverage is 

insufficient to pay amounts indemnified in accordance with paragraph 20 of this 

Order.  

APPOINTMENT OF MONITOR 

23. KPMG Inc. is hereby appointed pursuant to the CCAA as the Monitor, an officer of this 

Court, to monitor the Property, Business, and financial affairs and the Applicant with the 

powers and obligations set out in the CCAA or set forth herein and that the Applicant and 

its shareholders, officers, directors, and Assistants shall advise the Monitor of all material 

steps taken by the Applicant pursuant to this Order, and shall co-operate fully with the 

Monitor in the exercise of its powers and discharge of its obligations and provide the 

Monitor with the assistance that is necessary to enable the Monitor to adequately carry 

out the Monitor’s functions. 

24. The Monitor, in addition to its prescribed rights and obligations under the CCAA, is hereby 

directed and empowered to: 

(a) monitor the Applicant's receipts and disbursements, Business and dealings with 

the Property; 

(b) report to this Court at such times and intervals as the Monitor may deem 

appropriate with respect to matters relating to the Property, the Business, and 

such other matters as may be relevant to the proceedings herein and immediately 

report to the Court if in the opinion of the Monitor there is a material adverse 

change in the financial circumstances of the Applicant; 

(c) assist the Applicant, to the extent required by the Applicant, in its dissemination 

to the DIP Lender and its counsel on a bi-weekly basis of financial and other 

information as agreed to between the Applicant and the DIP Lender which may 

be used in these proceedings, including reporting on a basis as reasonably 

required by the DIP Lender; 
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(d) advise the Applicant in its preparation of the Applicant's cash flow statements and 

reporting required by the DIP Lender, which information shall be reviewed with 

the Monitor and delivered to the DIP Lender and its counsel on a periodic basis, 

but not less than monthly, or as otherwise agreed to by the DIP Lender; 

(e) advise the Applicant in its development of the Plan and any amendments to the 

Plan; 

(f) assist the Applicant, to the extent required by the Applicant, with the holding and 

administering of creditors' or shareholders' meetings for voting on the Plan; 

(g) assist the Applicant in communications with their stakeholders, including creditors 

and governmental authorities; 

(h) have full and complete access to the Property, including the premises, books, 

records, data, including data in electronic form and other financial documents of 

the Applicant to the extent that is necessary to adequately assess the Property, 

Business, and financial affairs of the Applicant or to perform its duties arising 

under this Order; 

(i) be at liberty to engage independent legal counsel or such other persons as the 

Monitor deems necessary or advisable respecting the exercise of its powers and 

performance of its obligations under this Order;  

(j) hold funds in trust or in escrow, to the extent required, to facilitate settlements 

between the Applicant and any other Person; and 

(k) perform such other duties as are required by this Order or by this Court from time 

to time. 

25. The Monitor shall not take possession of the Property, nor be deemed to take possession 

of the Property, pursuant to any provision of any federal, provincial or other law respecting, 

among other things, the manufacturing, possession, processing and distribution of 

cannabis or cannabis products including, without limitation, under the Cannabis Act S.C. 

2018, c. 16, as amended, the Controlled Drugs and Substances Act, S.C. 1996, c. 19, as 

amended, the Excise Act, 2001, S.C. 2002, c. 22, as amended, the Ontario Cannabis 

Licence Act, S.O. 2018, c. 12, Sched. 2, as amended, the Ontario Cannabis Control Act, 

S.O. 2017, c. 26, Sched. 1, as amended, the Ontario Cannabis Retail Corporation Act, 

2017, S.O. 2017, c. 26, as amended, the British Columbia Cannabis Control and Licensing 
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Act, S.B.C. 2018, c. 29, as amended, the British Columbia Cannabis Distribution Act, 

S.B.C. 2018, c. 28, as amended, the Alberta Gaming, Liquor and Cannabis Act, R.S.A. 

2000, c. G-1, as amended, the Alberta Gaming, Liquor and Cannabis Regulation, Alta. 

Reg. 143/996, as amended, The Cannabis Control (Saskatchewan) Act, S.S. 2018, c. C-

2.111, as amended, the Saskatchewan Cannabis Control (Saskatchewan) Regulations, 

R.R.S. c. C-2.111 Reg. 1, the Manitoba The Liquor, Gaming and Cannabis Control Act, 

C.C.S.M. c. L153, as amended, the Manitoba Cannabis Regulation, M.R. 120/2018, as 

amended, the Newfoundland and Labrador Cannabis Control Act, S.N.L. 2018, c. C-4.1, 

as amended, the Newfoundland and Labrador Cannabis Control Regulations, NLR. Reg. 

93/18, as amended, the Newfoundland and Labrador Cannabis Licensing and Operations 

Regulations, NLR. Reg. 94/18, as amended, the Nova Scotia Cannabis Control Act, S.N.S. 

2018, c 3, as amended, the Nova Scotia Cannabis Retail Regulations, NS. Reg. 203/2019, 

the Prince Edward Island Cannabis Control Act, R.S.P.E.I. 1998, c. C-1.2, as amended, 

the Prince Edward Island Cannabis Control Regulations, PEI. Reg. EC575/18, as 

amended, the New Brunswick Cannabis Control Act, S.N.B. 2018, c. 2, the Yukon 

Cannabis Control and Regulation Act, S.Y. 2018, c. 4, as amended, the Yukon Cannabis 

Control and Regulation, YOIC. 2018/139, the Yukon Cannabis Control and Regulation 

General Regulation, YOIC. 2018/184, the Yukon Cannabis Licensing Regulation, YOIC. 

2019/43, the Yukon Cannabis Remote Sales Regulation, YOIC. 2022/29, the Northwest 

Territories Cannabis Legalization and Regulation Implementation Act, S.N.W.T. 2018, c. 

6, as amended, or other such applicable federal, provincial or other legislation or 

regulations (collectively, the "Cannabis Legislation"), and shall take no part whatsoever 

in the management or supervision of the management of the Business and shall not, by 

fulfilling its obligations hereunder, or by inadvertence in relation to the due exercise of 

powers or performance of duties under this Order, be deemed to have taken or maintain 

possession or control of the Business or Property, or any part thereof within the meaning 

of any Cannabis Legislation or otherwise, and nothing in this Order shall be construed as 

resulting in the Monitor being an employer or successor employer within the meaning of 

any statute, regulation or rule of law or equity for any purpose whatsoever. Nothing in this 

Order shall require the Monitor to occupy or to take control, care, charge, possession or 

management of any of the Property that might be environmentally contaminated, or might 

cause or contribute to a spill, discharge, release or deposit of a substance contrary to any 

federal, provincial or other law respecting the protection, conservation, enhancement, 

remediation or rehabilitation of the environment or relating to the disposal or waste or other 
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contamination, provided however that this Order does not exempt the Monitor from any 

duty to report or make disclosure imposed by applicable environmental legislation or 

regulation. The Monitor shall not, as a result of this Order or anything done in pursuance 

of the Monitor’s duties and powers under this Order be deemed to be in possession of any 

of the Property within the meaning of any federal or provincial environmental legislation.  

26. The Monitor shall provide any creditor of the Applicant and the DIP Lender with information 

provided by the Applicant in response to reasonable requests for information made in 

writing by such creditor addressed to the Monitor. The Monitor shall not have any 

responsibility or liability with respect to the information disseminated by it pursuant to this 

paragraph. In the case of information that the Monitor has been advised by the Applicant 

is confidential, the Monitor shall not provide such information to creditors unless otherwise 

directed by this Court or on such terms as the Monitor and the Applicant may agree.  

27. In addition to the rights and protections afforded the Monitor under the CCAA or as an 

Officer of this Court, the Monitor shall incur no liability or obligation as a result of its 

appointment or the carrying out of the provisions of this Order, including under any 

Cannabis Legislation, save and except for any gross negligence or wilful misconduct on 

its part. Nothing in this Order shall derogate from the protections afforded the Monitor by 

the CCAA or any applicable legislation. 

28. The Monitor, counsel to the Monitor, and counsel to the Applicant including insolvency 

and litigation counsel, shall be paid their reasonable fees and disbursements (including 

any pre-filing fees and disbursements related to these CCAA proceedings), in each case 

at their standard rates and charges, whether incurred prior to, on, or subsequent to the 

date of this Order, by the Applicant as part of the costs of these proceedings. The Applicant 

is hereby authorized and directed to pay the accounts of the Monitor, counsel for the 

Monitor and counsel for the Applicant in accordance with such parties’ retainer 

agreements. For greater clarity, the Monitor, counsel to the Monitor and counsel to the 

Applicant shall be paid its reasonable fees and disbursements (including any pre-filing 

fees and disbursements related to these CCAA proceedings) by the Applicant for its work 

in preparing for and obtaining this Initial Order up to and including the August 8, 2024 

hearing of the application for this Order (the “Initial Order Fees and Disbursements”). 

29. The Monitor and its legal counsel shall pass their accounts from time to time. 
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30. The Monitor, counsel to the Monitor, if any, and the Applicant's counsel as security for the 

professional fees and disbursements incurred both before and after the granting of this 

Order, shall be entitled to the benefits of and are hereby granted a charge (the 

“Administration Charge”) on the Property, which charge shall not exceed an aggregate 

amount of $500,000, as security for their professional fees and disbursements incurred at 

the normal rates and charges of the Monitor and such counsel, both before and after the 

making of this Order in respect of these proceedings. The Administration Charge shall 

have the priority set out in paragraphs 37 and 39 hereof. 

DIP FINANCING 

31. The Applicant is hereby authorized and empowered to obtain and borrow under an interim 

credit facility from JL Legacy Ltd. (the “DIP Lender”) in order to finance the Applicant's 

working capital requirements and other general corporate purposes and capital 

expenditures, including the costs of these proceedings, provided that borrowings under 

such credit facility shall not exceed $1,500,000 unless permitted by further order of this 

Court. 

32. Such credit facility shall be on the terms and subject to the conditions set forth in the DIP 

Term Sheet between the Applicant and the DIP Lender dated as of August 6, 2024 (the 

“DIP Term Sheet”), filed. 

33. The Applicant is hereby authorized and empowered to execute and deliver such credit 

agreements, mortgages, charges, hypothecs, and security documents, guarantees and 

other definitive documents (collectively, the “Definitive Documents”), as are 

contemplated by the DIP Term Sheet or as may be reasonably required by the DIP Lender 

pursuant to the terms thereof, and the Applicant is hereby authorized and directed to pay 

and perform all of its indebtedness, interest, fees, liabilities, and obligations to the DIP 

Lender under and pursuant to the DIP Term Sheet and the Definitive Documents as and 

when the same become due and are to be performed, notwithstanding any other provision 

of this Order. 

34. The DIP Lender shall be entitled to the benefits of and is hereby granted a charge (the 

“DIP Lender's Charge”) on the Property to secure all obligations under the Definitive 

Documents incurred on or after the date of this Order which charge shall not exceed the 

aggregate amount advanced on or after the date of this Order under the Definitive 
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Documents plus interest and costs. The DIP Lender’s Charge shall not secure any 

obligation existing before this the date this Order is made. The DIP Lender's Charge shall 

have the priority set out in paragraphs 37 and 39 hereof. 

35. Notwithstanding any other provision of this Order: 

(a) the DIP Lender may take such steps from time to time as it may deem necessary 

or appropriate to file, register, record or perfect the DIP Lender's Charge or any 

of the Definitive Documents; 

(b) upon the occurrence of an event of default under the DIP Term Sheet or the 

Definitive Documents or the DIP Lender's Charge, the DIP Lender may, upon 3 

business days’ notice to the Applicant and the Monitor, may exercise any and all 

of its rights and remedies against the Applicant or the Property under or pursuant 

to the DIP Term Sheet, Definitive Documents, and the DIP Lender's Charge, 

including without limitation, to cease making advances to the Applicant and set 

off and/or consolidate any amounts owing by the DIP Lender to the Applicant 

against the obligations of the Applicant to the DIP Lender under the DIP Term 

Sheet, the Definitive Documents or the DIP Lender's Charge, to make demand, 

accelerate payment, and give other notices, or to apply to this Court for the 

appointment of a receiver, receiver and manager or interim receiver, or for a 

bankruptcy order against the Applicant and for the appointment of a trustee in 

bankruptcy of the Applicant; and 

(c) the foregoing rights and remedies of the DIP Lender shall be enforceable against 

any trustee in bankruptcy, interim receiver, receiver or receiver and manager of 

the Applicant or the Property.  

36. The DIP Lender shall be treated as unaffected in any plan of arrangement or compromise 

filed by the Applicant under the CCAA, or any proposal filed by the Applicant under the 

Bankruptcy and Insolvency Act of Canada (the “BIA”), with respect to any advances made 

under the Definitive Documents. 

VALIDITY AND PRIORITY OF CHARGES 

37. The priorities of the Administration Charge, the Directors' Charge and the DIP Lender’s 

Charge, as among them, shall be as follows: 
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 First – Administration Charge (to the maximum amount of $500,000);  

 Second – Directors’ Charge (to the maximum amount of $1,500,000); and 

  Third – DIP Lender’s Charge (to the maximum principal amount of $1,500,000 plus 

interest, fees, and expenses). 

38. The filing, registration or perfection of the Directors' Charge, the Administration Charge or 

the DIP Lender's Charge (collectively, the “Charges”) shall not be required, and the 

Charges shall be valid and enforceable for all purposes, including as against any right, 

title or interest filed, registered, recorded or perfected subsequent to the Charges coming 

into existence, notwithstanding any such failure to file, register, record or perfect. 

39. Each of the Charges (all as constituted and defined herein) shall constitute a charge on 

the Property and subject always to section 34(11) of the CCAA such Charges shall rank 

in priority to all other security interests, trusts, liens, charges and encumbrances, and 

claims of secured creditors, statutory or otherwise (collectively, “Encumbrances”) in 

favour of any Person. 

40. Except as otherwise expressly provided for herein, or as may be approved by this Court, 

the Applicant shall not grant any Encumbrances over any Property that rank in priority to, 

or pari passu with, any of the Charges, unless the Applicant also obtains the prior written 

consent of the Monitor, the DIP Lender, and the beneficiaries of the Directors' Charge and 

the Administration Charge, or further order of this Court.  

41. The Charges and the DIP Term Sheet shall not be rendered invalid or unenforceable and 

the rights and remedies of the chargees entitled to the benefit of the Charges (collectively, 

the “Chargees”) and/or the DIP Lender thereunder shall not otherwise be limited or 

impaired in any way by: 

(a) the pendency of these proceedings and the declarations of insolvency made in 

this Order; 

(b) any application(s) for bankruptcy order(s) issued pursuant to BIA, or any 

bankruptcy order made pursuant to such applications; 

(c) the filing of any assignments for the general benefit of creditors made pursuant to 

the BIA; 
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(d) the provisions of any federal or provincial statutes; or  

(e) any negative covenants, prohibitions or other similar provisions with respect to 

borrowings, incurring debt or the creation of Encumbrances, contained in any 

existing loan documents, lease, sublease, offer to lease or other agreement 

(collectively, an “Agreement”) that binds the Applicant, and notwithstanding any 

provision to the contrary in any Agreement: 

(i) neither the creation of the Charges nor the execution, delivery, perfection, 

registration or performance of any documents in respect thereof including 

the DIP Term Sheet or the Definitive Documents shall create or be deemed 

to constitute a new breach by the Applicant of any Agreement to which it is 

a party; 

(ii) none of the Chargees shall have any liability to any Person whatsoever as 

a result of any breach of any Agreement caused by or resulting from the 

creation of the Charges, the Applicant entering into the DIP Term Sheet, or 

the execution, delivery or performance of the Definitive Documents; and  

(iii) the payments made by the Applicant pursuant to this Order, including the 

DIP Term Sheet or the Definitive Documents, and the granting of the 

Charges, do not and will not constitute preferences, fraudulent 

conveyances, transfers at undervalue, oppressive conduct or other 

challengeable or voidable transactions under any applicable law. 

ALLOCATION 

42. Any interested Person may apply to this Court on notice to any other party likely to be 

affected for an order to allocate the Administration Charge, the DIP Charge, and the 

Directors’ Charge amongst the various assets comprising the Property. 

“STATUS QUO” OF APPLICANT’S LICENSE 

43. The status quo in respect of the Applicant’s Health Canada licenses and the cannabis 

excise license (collectively, the “Licenses”) shall be preserved and maintained during the 

pendency of the Stay Period, including the Applicant’s ability to sell cannabis inventory in 

the ordinary course under the Licenses, and to the extent any Licenses may expire during 

the Stay Period, the term of such License shall be deemed to be extended by a period 
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equal to the Stay Period. 

SERVICE AND NOTICE 

44. The Monitor shall (i) without delay, publish in The Globe and Mail (National Edition), 

Calgary Herald, and Edmonton Journal a notice containing the information prescribed 

under the CCAA; (ii) within five (5) days after the date of this Order (A) make this Order 

publicly available in the manner prescribed under the CCAA, (B) send, in the prescribed 

manner, a notice to every known creditor who has a claim against the Applicant of more 

than $1,000 and (C) prepare a list showing the names and addresses of those creditors 

and the estimated amounts of those claims, and make it publicly available in the prescribed 

manner, all in accordance with section 23(1)(a) of the CCAA and the regulations made 

thereunder; provided that the Monitor shall not be required to make the claims, names and 

addresses of individuals who are creditors publicly available unless otherwise ordered by 

this Court. 

45. The Monitor shall establish a case website in respect of the within proceedings at 

https://kpmg.com/ca/freedom (the "Monitor's Website").  

46. The Applicant and the Monitor and their respective counsel are at liberty to serve this 

Order, any other materials and orders as may be reasonably required in these 

proceedings, including any notices or other correspondence, by forwarding true copies 

thereof by prepaid ordinary mail, recorded mail, courier, personal delivery or electronic 

transmission to the Applicant’s creditors or other interested parties at their respective 

addresses as last shown on the records of the Applicant and that any such service or 

notice by courier, personal delivery or electronic transmission shall be deemed to be 

received on the next business day following the date of forwarding thereof, or if sent by 

ordinary mail or recorded mail, on the seventh day after mailing. Any person that wishes 

to be served with any application and other materials in these proceedings must deliver to 

the Applicant or the Monitor by way of ordinary mail, courier, or electronic transmission, a 

request to be added to the service list (the "Service List") to be maintained by the Monitor. 

47. Any party to these proceedings may serve any court materials in these proceedings by 

emailing a PDF or other electronic copy of such materials to counsel's email addresses 

as recorded on the Service List from time to time, and the Monitor shall post a copy of all 

prescribed materials on the Monitor's website.  

28 
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GENERAL 

48. The Applicant or the Monitor may from time to time apply to this Court for advice and 

directions in the discharge of its powers and duties hereunder. 

49. Notwithstanding Rule 6.11 of the Alberta Rules of Court, unless otherwise ordered by this 

Court, the Monitor will report to the Court from time to time, which reporting is not required 

to be in affidavit form and shall be considered by this Court as evidence. The Monitor’s 

reports shall be filed by the Court Clerk notwithstanding that they do not include an original 

signature.  

50. Nothing in this Order shall prevent the Monitor from acting as an interim receiver, a 

receiver, a receiver and manager or a trustee in bankruptcy of the Applicant, the Business 

or the Property. 

51. This Court hereby requests the aid and recognition of any court, tribunal, regulatory or 

administrative body having jurisdiction in Canada or in any foreign jurisdiction, to give 

effect to this Order and to assist the Applicant, the Monitor and their respective agents in 

carrying out the terms of this Order. All courts, tribunals, regulatory and administrative 

bodies are hereby respectfully requested to make such orders and to provide such 

assistance to the Applicant and to the Monitor, as an officer of this Court, as may be 

necessary or desirable to give effect to this Order, to grant representative status to the 

Monitor in any foreign proceeding, or to assist the Applicant and the Monitor and their 

respective agents in carrying out the terms of this Order.  

52. Each of the Applicant and the Monitor be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever 

located, for the recognition of this Order and for assistance in carrying out the terms of this 

Order and that the Monitor is authorized and empowered to act as a representative in 

respect of the within proceeding for the purpose of having these proceedings recognized 

in a jurisdiction outside Canada. 

53. Any interested party (including the Applicant and the Monitor) may apply to this Court to 

vary or amend this Order on not less than seven (7) days' notice to any other party or 

parties likely to be affected by the order sought or upon such other notice, if any, as this 

Court may order. 
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54. This Order and all of its provisions are effective as of 12:01 a.m. Mountain Daylight Time 

on the date of this Order. 

   

  Justice of the Court of King’s Bench of Alberta 
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fp�jv��rgm�fvmxukr��fpÊ�mrv}r��hr�kf�jv��rgmr�knx��px�g�ngm
jf���m��jfl����rkng�kr��}nhfkxm���hr�mr}j��np�fpmvr��jv�z
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lddrdl�bh�sd�q�tflordnb�hj�bcd�uhfgb�qoqmnib�bcd�ldsbhg
jhg�q�ldsb�lfd�bh�vdg�wqtdibx�qnl�dnjhgkdqsyd�qi�ifkcz

lf�kdgbmjmkqb�khrrd�i{my�i{qomiiqmb�l{fn�bdy�tfodrdnbz�|hfg
kd�}fm�dib�ld�kdi�eghk~lfgdip�yd�kdgbmjmkqb�dib�g~efb~��bgd
fn�tfodrdnb�d�~kfbhmgd�ld�yq�khfg�khnbgd�yd�l~smbdfg�ehfg
fnd�kg~qnkd�ld��q�wqtdib~z
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bcd�gdomibgqbmhn�mn�bcd�uhfgb�hj�q�kdgbmjmkqbd�hg�mn�gdiedkb
hj�qnx�eghkddlmnoi�bq�dn�bh�khyydkb�bcd�qrhfnb�kdgbmjmdl
qgd�gdkh�dgqsyd�mn�ym�d�rqnndg�qi�mj�bcdx�cql�sddn�mnkyfl�
dl�mn�bcd�qrhfnb�kdgbmjmdl�mn�bcd�kdgbmjmkqbd��cdn�mb��qi
gdomibdgdlz
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ihrrd�}fm�x�dib�qbbdib~d�ihnb�gdkhf�gqsydi�ld�yq�r�rd
rqnm�gd�}fd�i{myi�q�qmdnb�~b~�mnkyfi�lqni�kdbbd�ihrrd�qf
rhrdnb�ld�y{dngdomibgdrdnb�lf�kdgbmjmkqbz
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bmjmkqbmhn�mn�bcmi�idkbmhn�gdjdggdl�bh�qi�q��rdrhgmqy���rqx
sd�jmydlp�gdomibdgdl�hg�hbcdg�mid�gdkhgldl�jhg�bcd�efgehid
hj�kgdqbmno�q�kcqgodp�ymdn�hg�egmhgmbx�hnp�hg�q�smnlmno�mn�
bdgdib�mnp�eghedgbx�mn�q�egh�mnkdp�hg�qnx�mnbdgdib�mn�ifkc
eghedgbxp�cdyl�sx�bcd�ldsbhgp�mn�bcd�iqrd�rqnndg�qi�q
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vdg�wqtdibx�mn�gmocb�hj�bcd�egh�mnkd

rqx�sd�jmydlp�gdomibdgdl�hg�hbcdg�mid�gdkhgldl�mn�qkkhg�
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l{fn�l~smbdfgp�fn�sgdj�ld�kdbbd�khfg�l~ym�g~�qf�bmbgd�lf
kdgbmjmkqb�hf�bhfbd�nhbmjmkqbmhn�lf�lhkfrdnb�hf�lf�sgdj
�kd�lhkfrdnbp�kd�sgdj�hf�kdbbd�nhbmjmkqbmhn�~bqnb�qeedy~
¢�d�bgqmb�£�qf�eg~idnb�qgbmkyd��edfb��bgd�eghlfmbp�dngdomi�
bg~�hf�qfbgdrdnb�mnikgmb�dn��fd�ld�ogd�dg�l{fnd�i¤gdb~p
l{fnd�egmhgmb~�hf�l{fnd�qfbgd�kcqgod�fn�smdn�lf�l~smbdfg
imbf~�lqni�fnd�egh�mnkdp�hf�fn�lghmb�ifg�fn�bdy�smdnp�ld�yq
r�rd�rqnm�gd�}fd�edfb�y{�bgdp�dn�qeeymkqbmhn�ld�yq�yhm
egh�mnkmqydp�fn�lhkfrdnb�jqmiqnb�egdf�d�¥

���ihmb�lf�khnbdnf�l{fn�tfodrdnb�gdnlf�eqg�yq�khfg
ife~gmdfgd�ld�yq�egh�mnkd�khnbgd�fnd�edgihnnd�ehfg
fnd�ldbbd�ld�kdyyd�km¦

 ��ihmb�l{fnd�ihrrd���eqxdg�hf���gdrdbbgd�eqg�fnd
edgihnnd�lqni�yq�egh�mnkd�qf�bmbgd�l{fnd�kg~qnkd�ld��q
wqtdib~�lf�kcdj�ld�yq�egh�mnkdz

�5-�/012�1§�.��5�- ���5�-���5��2��0-2
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����q�kcqgodp�ymdn�hg�egmhgmbx�mi�kgdqbdl�hnp�hg�q�smnlmno
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�mid�shfnlp

mn�bcd�iqrd�rqnndg�qnl�bh�bcd�iqrd�d�bdnb�qi�mj�bcd
rdrhgmqy��dgd�q�lhkfrdnb�d�mldnkmno�q�tflordnb�gd�
jdggdl�bh�mn�eqgqogqec��ª��q��hg�qn�qrhfnb�gdjdggdl�bh�mn
eqgqogqec��ª��s�p�qnl�bcd�kcqgodp�ymdnp�egmhgmbx�hg�smnlmno
mnbdgdib�kgdqbdl�icqyy�sd�ifshglmnqbd�bh�qnx�kcqgodp�ymdnp
egmhgmbx�hg�smnlmno�mnbdgdib�mn�gdiedkb�hj��cmkc�qyy�ibdei
ndkdiiqgx�bh�rq�d�mb�djjdkbm�d�qoqmnib�hbcdg�kgdlmbhgi

�̈��¡nd�jhmi�y{d�bgqmb�eghlfmbp�dngdomibg~�hf�qfbgdrdnb
mnikgmb�dn�qeeymkqbmhn�lf�eqgqogqecd��ª�p�fnd�i¤gdb~p�fnd
egmhgmb~�hf�fnd�qfbgd�kcqgod�og��d�fn�smdn�lf�l~smbdfg�im�
bf~�lqni�yq�egh�mnkdp�hf�fn�lghmb�ifg�fn�bdy�smdnp�ld�yq
r�rd�rqnm�gd�db�lqni�yq�r�rd�rdifgd�}fd�im�y{d�bgqmb
~bqmb�fn�lhkfrdnb�jqmiqnb�egdf�d�lf�khnbdnf�l{fn�tfod�
rdnb��mi~���y{qymn~q��ª�q��hf�l{fnd�ihrrd��mi~d���y{qymn~q
�ª�s�z�udbbd�i¤gdb~p�egmhgmb~�hf�kcqgod�egdnl�gqno�qeg�i
bhfbd�qfbgd�i¤gdb~p�egmhgmb~�hf�kcqgod���y{~oqgl�ld�yq}fdyyd
ydi�rdifgdi�gd}fmidi�ehfg�yq�gdnlgd�heehiqsyd�qf��qfbgdi
kg~qnkmdgi�hnb�~b~�egmidi�q�qnb�yq�eghlfkbmhnp�y{dngdomibgd�
rdnb�hf�qfbgd�mnikgmebmhn�ld�y{d�bgqmbz
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hb�defbg�lg�dkb��cj�lgtb�lg�cbo�btd�ji�dkb�mbmjclenq�lgs
tn�plgr��cjtbbplgro

����dj�bgijctb��e�mbgd�ji�dkb�emj�gd�b�lpbgtbp�h�
dkb�mbmjclenq�lgdbcbod�jg�dkb�emj�gd�egp�enn�tjodo�egp
tkecrbo��elp�jc�lgt�ccbp�lg�cbo�btd�ji

����dkb�ilnlgrq�cbrlodcedljg�jc�jdkbc�cbtjcplgr�ji�dkb
mbmjclenq�egp

������cjtbbplgro�defbg�dj�tjnnbtd�dkb�emj�gdq

����dj�cbgba�jc�jdkbcalob��cjnjgr�dkb�biibtdl�bgboo�ji
dkb�ilnlgrq�cbrlodcedljg�jc�jdkbc�cbtjcplgr�ji�dkb�mbmjs
clenq

����dj�tegtbn�jc�aldkpcea�dkb�mbmjclen�akjnn��jc�lg
cbo�btd�ji�eg��ji�dkb��cj�bcd��jc�lgdbcbodo�eiibtdbp�h�
dkb�mbmjclenq�jc

����dj��jod�jgb�dkb�biibtdl�bgboo�ji�dkb�ilnlgrq�cbrlodces
dljg�jc�jdkbc�cbtjcplgr�ji�dkb�mbmjclen�lg�ie�j�c�ji
eg��clrkdq�tkecrbq�nlbg�jc��cljcld��dked�keo�hbbg�jc�lo
lgdbgpbp�dj�hb�ilnbpq�cbrlodbcbp�jc�jdkbcalob�cbtjcpbp
lg�cbo�btd�ji�eg���cj�bcd��jc�lgdbcbod�eiibtdbp�h��dkb
mbmjclenq

lg�dkb�oemb�meggbc�egp�dj�dkb�oemb�b�dbgd�eo�li�dkb
mbmjclen�abcb�e�pjt�mbgd�b�lpbgtlgr�e���prmbgd�cbs
ibccbp�dj�lg��ecerce�k�����e��jc�eg�emj�gd�cbibccbp�dj�lg
�ecerce�k�����h�q�b�tb�d�dkedq�li�lg�eg��o�tk��cjtbbplgr
jc�eo�e�tjgpldljg��cbtbpbgd�dj�eg��o�tk��cjtbbplgrq�eg�
jcpbcq�tjgobgd�jc�c�nlgr�lo�cb��lcbp��gpbc�dkb�nea�ji�dkb
�cj�lgtb�dj�hb�mepb�jc�rl�bg�h��dkb�o��bcljc�tj�cd�ji�dkb
�cj�lgtb�jc�h��e���prb�jc�jiiltlen�ji�dkb�tj�cdq�e�nlfb�jcpbcq
tjgobgd�jc�c�nlgr�me��hb�mepb�jc�rl�bg�h��dkb��bpbcen
�j�cd�jc�h��e���prb�jc�jiiltlen�ji�dkb��bpbcen��j�cd�egpq
akbg�oj�mepb�jc�rl�bgq�keo�dkb�oemb�biibtd�ijc�dkb���cs
�jobo�ji�dkb��cjtbbplgr�eo�li�ld�abcb�mepb�jc�rl�bg�h��dkb
o��bcljc�tj�cd�ji�dkb��cj�lgtb�jc�h��e���prb�jc�jiiltlen�ji
dkb�tj�cdu

������b�dceld��cjp�ldq�bgcbrlodc��j��e�dcbmbgd�lgotcld
pego��gb��cj�lgtb�bg�e��nltedljg�p���ecerce�kb������b�dq
pb�ne�m�mb�megl�cb�bd�pego�ne�m�mb�mbo�cb���b�o�ln
o�erlooeld�p��g�pjt�mbgd�ieloegd��cb��b�p��tjgdbg��p��g
��rbmbgd��lo����n�enlg�e����e��j��p��gb�ojmmb��lo�b��
n�enlg�e����h�q�ielcb�n�jh�bd�pego�ne��cj�lgtb�pb��cjt�p�cbo
�loegd�gjdemmbgd��

�����b�lrbc�nb��elbmbgd�pb�ne�ojmmb�eddbod�b��ec�n�b�s
dceldq�pbo�lgd�c�do���eii�cbgdo�bd�pbo�icelo�bd�p��bgo
�e��o�j��bgrer�o�bg���b�pb�ne��cjp�tdljgq�pb�n�bgcbrlos
dcbmbgd�j��e�dcb�lgotcl�dljg�pb�n�b�dceld�j��bg���b�pb
n�b��t�dljg�pbo��cjt�p�cbo�pb�cbtj��cbmbgd�pb�ne
ojmmb�

�����cbgj��bnbc�j��e�dcbmbgd��cjnjgrbc�n�biibd�pb�ne
�cjp�tdljgq�pb�n�bgcbrlodcbmbgd�j��e�dcb�lgotcl�dljg
pb�n�b�dceld�

�����egg�nbc�j����cbdlcbc�n�b�dceld�pego�ojg�bgobmhnb
j���gl��bmbgd�bg�tb���l�tjgtbcgb��g�j���n�olb�co
hlbgo�j��pcjldo�o�c�nbo��bno�ln�e��gb�lgtlpbgtb�

�����plii�cbc�n�biibd�pb�ne��cjp�tdljgq�pb�n�bgcbrlodcbs
mbgd�j��e�dcb�lgotcl�dljg�pb�n�b�dceld�bg�ie�b�c�p��g
pcjldq�p��gb�o cbd�q�p��gb��cljcld��j��p��gb�e�dcb
tkecrb���l�e��d��j����l�obce��cjp�ldq�bgcbrlodc��j��e�s
dcbmbgd�lgotcld���n��recp�p��g�hlbg�j��p��g�pcjld�o�c�nbs
��bn�n�b�dceld�e��gb�lgtlpbgtbu

¡j�dbijloq�pego�nb�teo�j¢�ne�njl��cj�lgtlenb�b�lrb�£�ojld
pego�nb�tepcb�pb�tbo��cjt�p�cboq�ojld��c�enehnbmbgd���nb�c
b��t�dljg�£�n�jhdbgdljg�p��gb�jcpjggegtbq�p��gb�p�tls
oljg�j��p��g�tjgobgdbmbgd�pb�ne�tj�c�o���clb�cb�pb�ne
�cj�lgtb�j��p��g���rb�j��p��g�ijgtdljggelcb�pb�tbnnbstlq�ne
�j�c�i�p�cenb�j���g���rb�j���g�ijgtdljggelcb�pb�tbnnbstl
�b�d�cbgpcb��gb�dbnnb�jcpjggegtb�j��p�tloljg�j��pjggbc
�g�dbn�tjgobgdbmbgdu��bddb�jcpjggegtbq�tbddb�p�tloljg�j�
tb�tjgobgdbmbgd�e�enjco�nb�m�mb�biibd�pego�nb�tepcb�pbo
�cjt�p�cbo���b�o�ln��deld�cbgp��j��pjgg���ec�ne�tj�c�o�s
��clb�cb�pb�ne��cj�lgtb�j���ec��g���rb�j���g�ijgtdljgs
gelcb�pb�tbnnbstlu

�5-x-2/|/012�1z�v1.~{-2/x �5}x-2/|/012�v-x�v1.~{-2/x

�¤���i

����e�mbmjclen�lo��cbobgdbp�ijc�ilnlgrq�cbrlodcedljg�jc
jdkbc�cbtjcplgr��gpbc�o�hobtdljg����q�jc�e�pjt�mbgd

�¤����b�dceld���l�bod��c�obgd���j�c��cjp�tdljgq�bgcbrlos
dcbmbgd�j��e�dcb�lgotcl�dljg�bg�e��nltedljg�p���eces
rce�kb����q�j���g�pjt�mbgd�tjgtbcgegd�n�b�dceld���l�bod
�c�obgd���j�c��cjp�tdljgq�bgcbrlodcbmbgd�j��e�dcb�lgos
tcl�dljg�pego�nb�tepcb�pbo��cjt�p�cbo��lo�bo�e���eces
rce�kb��¥�q����g�erbgd�p��g�c�rlmb�p�bgcbrlodcbmbgd�pbo
pcjldo�o�c�pbo�hlbgo�p��gb��cj�lgtbq�bod�ettb�d���j�c
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bcdefghi�fj�fkc�lcljbged�gm�nbcmchfco�pjb�pgdghiq�bcigmr
fbefgjh�jb�jfkcb�bcsjboghi�pjb�fkc�ntbnjmc�jp�ehu�nbjr
sccoghi�ocmsbgvco�gh�mtvmcsfgjh�wxyq�fj�ehu�jppgsged�jp�e
nbjncbfu�bcigmfbu�mumfcl�jp�e�nbjzghscq�jb

{|}�esscmm�gm�mjtikf�fj�ehu�ncbmjhq�ndesc�jb�fkghi�gh�e
nbjzghsc�fj�le~c�fkc�pgdghiq�bcigmfbefgjh�jb�jfkcb
bcsjboghiq

fkc�lcljbged�jb�ojstlchf�mkedd�vc�esscnfco�pjb�pgdghiq
bcigmfbefgjh�jb�jfkcb�bcsjboghi�jb�fkc�esscmm�mkedd�vc
ibehfcoq�em�fkc�semc�leu�vcq�gh�fkc�melc�lehhcb�eho�fj
fkc�melc�c�fchf�em�gp�fkc�lcljbged�jb�ojstlchf�bcdefghi
fj�fkc�lcljbged��cbc�e�ojstlchf�czgochsghi�e��toilchf
bcpcbbco�fj�gh�nebeibenk�w�ywey�jb�eh�eljthf�bcpcbbco�fj
gh�nebeibenk�w�ywvy�pjb�fkc�ntbnjmc�jp�e�dg~c�nbjsccoghiq
c�scnf�fkefq�gp�fkc�lcljbged�jb�ojstlchf�gm�gmmtco�vu�fkc
�cocbed��jtbf�jb�mgihco�jb�scbfgpgco�vu�e��toic�jb�jppgsged
jp�fkc��jtbfq�ehu�eppgoezgfq�ocsdebefgjh�jb�jfkcb�czgochsc
bc�tgbco�thocb�fkc�de��jp�fkc�nbjzghsc�fj�vc�nbjzgoco
�gfk�jb�fj�essjlnehu�fkc�lcljbged�jb�ojstlchf�gh�fkc
nbjsccoghim�gm�occlco�fj�kezc�vcch�nbjzgoco��gfk�jb�fj
kezc�essjlnehgco�fkc�lcljbged�jb�ojstlchf�em�mj�bcr
�tgbco�

nbjotsfgjhq�chbcigmfbclchf�jt�etfbc�ghmsbgnfgjh�oc�de
l�lc�lehg�bc�cf�oehm�de�l�lc�lcmtbc��tc�m�gd�m�eigmmegf
o�th�ojstlchf�pegmehf�nbctzc�ot�sjhfcht�o�th��ticlchf
zgm����d�edgh�e�w�yey�jt�o�thc�mjllc�zgm�c���d�edgh�e�w�yvy
oehm�dc�seobc�oc�nbjs�otbcm�mclvdevdcm���jtb�sc��tg�cmf
oc�de�nbjotsfgjhq�oc�d�chbcigmfbclchf�jt�etfbc�ghmsbgnfgjh
oc�scf�c�fbegf�jt�sc�ojstlchfq�d�ess�m���thc�ncbmjhhcq��
th�chobjgf�jt���thc�skjmc�mgft��oehm�thc�nbjzghsc�cmf
ojhh��oc�de�l�lc�lehg�bc�cf�oehm�de�l�lc�lcmtbc��tc
mg�d�c�fbegf�jt�dc�ojstlchf��fegf�th�ojstlchf�mclvdevdc
eghmg�o�dgzb��jt��fevdg���jbm�tc�d�c�fbegf�jt�dc�ojstlchf
cmf�o�dgzb��neb�de��jtb�p�o�bedc�jt�njbfc�de�mgiheftbc�jt
pegf�d�jv�cf�o�th�scbfgpgsef�o�th��tic�jt�o�th�pjhsfgjhhegbc
oc�scffc�sjtbq�fjtf�eppgoezgfq�fjtfc�o�sdebefgjh�jt�fjtf
etfbc��d�lchf�oc�nbctzc��tg�ojgfq�mcdjh�de�djg�nbjzghsgedcq
�fbc�pjtbhg�ezcs�d�c�fbegf�jt�dc�ojstlchf�jt�d�essjlner
ihcb�oehm�dc�seobc�ocm�nbjs�otbcm�cmf�b�ntf���fbc�eghmg
pjtbhg�jt�essjlneihcb�eghmg�d�c�fbegf�jt�dc�ojstlchf�

,�6-��-/.� �2/-5�0./012��-��-2�5-

{�}��cmngfc�ehu�de��jp��eheoe�jb�jp�e�nbjzghscq�e�mkcbgpp
jb�jfkcb�ncbmjh�mkedd�hjfq��gfkjtf�fkc��bgffch�sjhmchf�jp
fkc��ghgmfcbq�mcdd�jb�jfkcb�gmc�ogmnjmc�jp�ehu�nbjncbfu�jb
ntvdgmk�ehu�hjfgsc�jb�jfkcb�gmc�eozcbfgmc�gh�bcmncsf�jp
ehu�medc�jb�jfkcb�ogmnjmgfgjh�jp�ehu�nbjncbfu�ntbmtehf�fj
ehu�nbjscmm�gmmtco�jb�skebicq�dgchq�nbgjbgfu�jb�vghoghi�ghr
fcbcmf�sbcefco�gh�ehu�nbjsccoghi�fj�sjddcsf�eh�eljthf�scbr
fgpgco�gh�e�scbfgpgsefc�leoc�thocb�mtvmcsfgjh�w�yq�ghfcbcmf
jh�fkc�eljthf�jb�sjmfmq�vtf�gp�fkef�sjhmchf�gm�mtvmc�tchfr
du�igzchq�ehu�nbjncbfu�fkef��jtdo�kezc�vcch�eppcsfco�vu
mtsk�e�nbjscmmq�skebicq�dgchq�nbgjbgfu�jb�vghoghi�ghfcbcmf�gp
fkc��ghgmfcb�m�sjhmchf�keo�vcch�igzch�ef�fkc�fglc�fkc
nbjscmm��em�gmmtco�jb�fkc�skebicq�dgchq�nbgjbgfu�jb�vghoghi
ghfcbcmf��em�sbcefcoq�em�fkc�semc�leu�vcq�mkedd�vc�vjthoq
mcg�coq�effeskcoq�skebico�jb�jfkcb�gmc�eppcsfco�em�gf
�jtdo�vc�gp�fkef�sjhmchf�keo�vcch�igzch�ef�fkc�fglc�fkc
nbjscmm��em�gmmtco�jb�fkc�skebicq�dgchq�nbgjbgfu�jb�vghoghi
ghfcbcmf��em�sbcefcoq�em�fkc�semc�leu�vc�

{�}��edib��dcm�djgm�p�o�bedcm�cf�nbjzghsgedcmq�hg�dc�mk�bgp�hg
thc�etfbc�ncbmjhhc�hc�nctfq�mehm�dc�sjhmchfclchf��sbgf
ot�lghgmfbcq�zchobc�th�vgch�jt�etfbclchf�ch�ogmnjmcb�jt
ntvdgcb�th�ezgm�sjhscbhehf�de�zchfc�jt�de�ogmnjmgfgjh�o�th
vgch�jt�etfbclchf�d�ehhjhscbq�neb�mtgfc�oc�d��lgmmgjh
o�th�vbcp�jt�oc�de�sb�efgjh�o�thc�m�bcf�q�o�thc�nbgjbgf��jt
o�thc�etfbc�skebic�oehm�dc�seobc�oc�nbjs�otbcm�oc�bcsjtr
zbclchf�o�thc�mjllc�effcmf�c�oehm�th�scbfgpgsef�pegf�ch
enndgsefgjh�ot�nebeibenkc�w�yq�ocm�ghf�b�fm�u�epp�bchfm�cf
ocm�pbegm�cf�o�nchm���jtfcpjgmq�mg�sc�sjhmchfclchf�cmf�jvr
fcht�tdf�bgctbclchfq�fjtf�vgch�mtb�dc�tcd�th�fcd�vbcp�jt
thc�fcddc�m�bcf�q�nbgjbgf��jt�skebic�etbegf�thc�ghsgochsc�mg
sc�sjhmchfclchf�ezegf��f��jvfcht�et�ljlchf�oc�d��lgmr
mgjh�ot�vbcp�jt�oc�de�sb�efgjh�oc�de�m�bcf�q�nbgjbgf��jt
skebicq�mcdjh�dc�semq�cmf�megmg�jt�etfbclchf�ibcz��sjllc
mg�dc�sjhmchfclchf�ezegf��f��jvfcht���sc�ljlchf�

�1��6-/012�1��21/0.-���-/.� �/� 60��-�-2/��-����0�

{¡}�¢p�ghpjblefgjh�bc�tgbco�fj�vc�mcf�jtf�vu�ehu�mkcbgpp�jb
jfkcb�ncbmjh�gh�e�lghtfcq�hjfgsc�jb�ojstlchf�bc�tgbco�fj
vc�sjlndcfco�pjb�ehu�ntbnjmc�sehhjfq�vcsetmc�jp�mtvmcsr
fgjh�w£yq�vc�mj�mcf�jtf��gfkjtf�fkc��bgffch�sjhmchf�jp�fkc
�ghgmfcbq�fkc�mkcbgpp�jb�jfkcb�ncbmjh�mkedd�sjlndcfc�fkc
lghtfcq�hjfgsc�jb�ojstlchf�fj�fkc�c�fchf�njmmgvdc��gfkr
jtf�fkef�ghpjblefgjh�ehoq��kch�fkef�sjhmchf�jp�fkc��ghr
gmfcb�gm�igzchq�e�ptbfkcb�lghtfcq�hjfgsc�jb�ojstlchf�mcfr
fghi�jtf�edd�fkc�ghpjblefgjh�mkedd�vc�sjlndcfco�pjb�fkc
melc�ntbnjmcq�eho�fkc�mkcbgpp�jb�jfkcb�ncbmjhq�kezghi

{¡}��ehm�dc�sem�j¤�ocm�bchmcgihclchfm��t�th�mk�bgp�jt
thc�etfbc�ncbmjhhc�ojgf�ghog�tcb�oehm�th�nbjs�mrzcbvedq
th�ezgm�jt�th�ojstlchf����fevdgb���thc�pgh��tcdsjh�tc�hc
nctzchfq�ch�begmjh�ot�nebeibenkc�w£yq��fbc�eghmg�ghog�t�mq
dc�mk�bgp�jt�d�etfbc�ncbmjhhc�ojgf��fevdgb�dc�nbjs�mrzcbvedq
d�ezgm�jt�dc�ojstlchf�ch�jlcffehf�dcm�bchmcgihclchfm�ch
�tcmfgjh��¥hc�pjgm�dc�sjhmchfclchf�ot�lghgmfbc�jvfchtq
th�etfbc�nbjs�mrzcbvedq�ezgm�jt�ojstlchf�ghog�tehf�fjtm
dcm�bchmcgihclchfm�ojgf��fbc��fevdg���de�l�lc�pgh��¦�gd�mc
sjhpjblc�et�nb�mchf�nebeibenkcq�dc�mk�bgp�jt�d�etfbc
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àbcdefg�heij�ijek�klmkf̀ieano�ek�gffbfg�ia�jpqf�̀abr
cdefg�heij�ijf�s̀io�tfuldpiean�at�tldf�tfvletenu�ijf�enwatr
bpiean�ia�mf�kfi�ali�en�ijf�benlifo�naièf�at�gàlbfnix

cftkannf�fki�tycliy�kf�̀anwatbft�z�dp�daeo�z�dp�gekcakeiean
tyudfbfnipetf�al�z�dp�t{udf�vle�f|euf�vlf�dfk�tfnkfeunfr
bfnik�kaefni�engevlyk�gpnk�df�ctà{krqftmpdo�d}pqek�al�df
gàlbfnix

�~~60.�/012��15��2�15�-5 �-��2�-���15�122�2.-

�����s�kjfteww�at�aijft�cftkan�hja�ek�lnpmdfo�mf̀plkf�aw
klmkf̀iean�����at����o�ia�̀abcd��heij�pn��dph�at�tldf�aw
àlti�ek�malng�m��pn��atgft�bpgf�m��p��lguf�aw�ijf��fgr
ftpd��altio�an�pn����������pccdèpiean�m��ijf��enekifto�wat
ijf�cltcakf�aw�ueqenu�fwwf̀i�ia�ijf�ctàffgenuo�̀jptufo
defno�cteatei��at�mengenu�eniftfkix

������}ed�nf�cfli�kf�̀anwatbft�z�lnf�dae�al�z�lnf�t{udf�gf
ctpievlf�fn�tpekan�gfk�cptputpcjfk�����al����o�df�kjytew�al
d}plitf�cftkannf�fki�dey�cpt�ialif�atgannpǹf�tfnglfo�klt
tfvl�if����������gl�benekitfo�cpt�ln��luf�gf�dp��alt�wygyr
tpdf�qekpni�z�gannft�fwwfi�z�gfk�ctàygltfk�al�z�lnf�k�tfr
iyo�lnf�cteateiy�al�lnf�plitf�̀jptufx

�--�-���-.�50/� �5��1�~/012��-� �5�2/0-

�����¡w�p�̀jptufo�defno�cteatei��at�mengenu�eniftfki�̀tfpifg
lngft�klmkf̀iean��¢��m��wedenuo�tfuekiftenu�at�aijfthekf
tf̀atgenu�p�bfbatepd�lngft�klmkf̀iean��£��ek�tfuekiftfg
en�p̀ àtgpǹf�heij�klmkf̀iean��¤�¥��aw�ijf�¦�§̈�©��ª«
�§¬�­§®̄°±�§ª«�²ª�o�ei�ek�gffbfg

�³��ia�mf�p�̀dpeb�ijpi�ek�kf̀ltfg�m��p�kf̀ltei��png�ijpio
klm�f̀i�ia�klmkf̀iean��¤�́��aw�ijpi�s̀io�tpnµk�pk�p�kfr
l̀tfg�̀dpeb�lngft�ijpi�s̀i¶�png

�·��ia�pdka�mf�p�̀dpeb�tfwfttfg�ia�en�cptputpcj��̧�́��p�
aw�ijpi�s̀ix

�����¹p�k�tfiyo�dp�cteateiy�al�d}plitf�̀jptuf�̀tyyf�kfdan�df
cptputpcjf��¢��cpt�dp�ctagl̀ieano�d}fntfuekitfbfni�al
plitf�enk̀teciean�g}ln�f|itpei�fn�pccdèpiean�gl�cptpr
utpcjf��£��vle�fki�fntfuekityf�fn�̀anwatbeiy�pqf̀�df�cptpr
utpcjf��¤�¥��gf�dp�º̄»�®©��°��¼�»°°»������°½»§®̄°±�¾»°»�¿�fki
tycliyfo�z�dp�waek�À

³���itf�lnf�tỳdpbpiean�uptpnief�fio�kalk�tykftqf�gl
cptputpcjf��¤�́��gf�̀fiif�daeo�ctfngtf�tpnu�̀abbf�tyr
d̀pbpiean�uptpnief�pl|�iftbfk�gf�̀fiif�dae¶

·���itf�lnf�tỳdpbpiean�qekyf�z�d}pdenyp��̧�́�p��gf
f̀iif�daex
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��Ë��Ìfkceif�pn��dph�aw��pnpgp�at�aw�ijf�dfuekdpiltf�aw�p
ctaqeǹfo�en�pn��̀ftiewèpif�en�tfkcf̀i�aw�p�gfmiato�pn�
bfbatepd�fqegfǹenu�p�̀ftiewèpif�at�pn��htei�at�gàlr
bfni�ekklfg�wat�ijf�cltcakf�aw�̀addf̀ienu�pn�pbalni�̀ftr
iewefgo�ei�ek�klwwèefni�wat�pdd�cltcakfk

�³��ia�kfi�alio�pk�ijf�pbalni�cp�pmdf�m��ijf�gfmiato
ijf�iaipd�aw�pbalnik�cp�pmdf�m��ijf�gfmiat�heijali
kfiienu�ali�ijf�kfcptpif�pbalnik�bpµenu�lc�ijpi�iaipd¶

�·��ia�tfwft�ia�ijf�tpif�aw�eniftfki�ia�mf�̀jptufg�an�ijf
kfcptpif�pbalnik�bpµenu�lc�ijf�pbalni�cp�pmdf�en
ufnftpd�iftbk�pk�eniftfki�pi�ijf�ctfk̀temfg�tpif�lngft
ijek�s̀i�pccdèpmdf�wtab�iebf�ia�iebf�an�pbalnik
cp�pmdf�ia�ijf�Íf̀feqft�Îfnftpdo�heijali�engèpienu
ijf�kcf̀ewè�tpifk�aw�eniftfki�ia�mf�̀jptufg�an�fp̀j�aw
ijf�kfcptpif�pbalnik�at�ia�mf�̀jptufg�wat�pn��cfteag¶
png

�Ï��ia�tfwft�ia�ijf�cfnpdi��̀pd̀ldpifg�lngft�kf̀iean
¢́¥Ð¥Ñia�mf�̀jptufg�an�ijf�kfcptpif�pbalnik�bpµenu
lc�ijf�pbalni�cp�pmdf�en�ufnftpd�iftbk�pk�p�cfnpdi�
lngft�ijpi�kf̀iean�an�pbalnik�cp�pmdf�ia�ijf�Íf̀feqft
Îfnftpdx

3FF3E=ÒÓ=33E=IÓ=344Ô=3FFÕE=ÒÓ=DE=IÓ=N3ÖÓ

��Ë���pduty�dfk�daek�wygytpdfk�fi�ctaqeǹepdfko�gpnk�df�̀ftr
iewèpi�wpei�z�d}yuptg�g}ln�gymeiflto�gpnk�d}f|itpei�wpekpni
ctflqf�gl�̀anifnl�g}ln�ifd�̀ftiewèpi�al�fǹatf�gpnk�df
mtfw�al�gàlbfni�gydeqty�fn�qlf�gl�tf̀alqtfbfni�g}lnf
kabbf�piifkiyf�gpnk�ln�ifd�̀ftiewèpio�ed�klwweio�z�ialifk
wenk�liedfk�À

³��g}engevlfto�̀abbf�kabbf�f|euemdf�gl�gymeiflto�df
iaipd�gfk�kabbfk�f|euemdfk�gf�̀fdler̀e�fi�nan�dfk
kabbfk�gekieǹifk�vle�watbfni�̀f�iaipd¶

·��g}engevlft�gf�wp×an�uynytpdf�df�ipl|�g}eniyt�i�tyudfr
bfnipetf�fn�pccdèpiean�gf�dp�ctykfnif�dae�klt�dfk
kabbfk�z�cp�ft�pl�tf̀fqflt�uynytpd�̀abbf�yipni�df
ipl|�pccdèpmdf�pl|�kabbfk�gekieǹifk�vle�watbfni�dp
kabbf�f|euemdfo�kpnk�gyipeddft�dfk�ipl|�pccdèpmdfk�z
j̀pvlf�kabbf�gekieǹif�al�calt�lnf�cyteagf�gannyf¶

Ï��g}engevlft�gf�wp×an�uynytpdf�dp�cynpdeiy�̀pd̀ldyf�kfr
dan�d}ptièdf�́¢¥Ð¥Ñklt�dfk�kabbfk�z�cp�ft�pl�tf̀fqflt
uynytpd�̀abbf�yipni�dp�cynpdeiy�̀pd̀ldyf�kfdan�̀fi�ptr
ièdf�klt�dfk�kabbfk�gekieǹifk�vle�watbfni�dp�kabbf
f|euemdfx

3FF3E=ÒØÓ=33E=B9<Ó=344Ô=3FFÕE=ÒØÓ=DE=B9<Ó=N3ÖÓ
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cdefgeh�gi�jkh�jkdlme�dl�n�onllhp�jkh�qdldejhp�rgledchpe
nffpgfpdnjh�dl�jkh�rdprsoejnlrhet

�91.--u3�1v�u03w130/012 �91ux0/�u-�:yz:0{2z/012

|}~��l��espf�se�phes�jdlm�ipgo�n�cdefgedjdgl��nijhp�chcsr�
jdgl�gi�jkh�nogslj�g�dlm�nlc�n���h�fhlehe��ekn����h�fndc
gp�phjsplhc�jg�jkh�g�lhp�gi�jkh�jkdlme�ehd�hct

|}~��h�espf�se�ch���n�d�lnjdgl��c�csrjdgl�indjh�ch��n
egooh�csh�hj�che�c�fhlehe��hej�fn���gs�phlcs�ns�fpg�
fpd�jndph�che�rkgehe�endedhet

��-�w/0123�v91��3-0�x9- �-3/90./012

|�~��l�jkdlm�gi�nl��fhpegl�dl�chins�j�jknj��gs�c��h�h��
hofj�ipgo�ehd�sph�slchp�n��pdj�gi�h�hrsjdgl�deeshc����n
esfhpdgp�rgspj�gi�jkh�fpg�dlrh�dl��kdrk�jkh�ehd�sph�de
onch�de�h�hofj�ipgo�ehd�sph�slchp�jkde�ehrjdglt

|�~��h�fp�ehlj�npjdr�h�lh�e�nff�d�sh�fne�ns��rkgehe�nf�
fnpjhlnlj���slh�fhpegllh�hl�c�insj��sd�ehpndhlj�dlendede�
en��he�on�mp���n�c��d�pnlrh�c�sl��phi�c�h��rsjdgl�fnp�slh
rgsp�esf�pdhsph�ch��n�fpg�dlrh�cnle��n�sh��h��n�endedh�hej
gf�p�ht

�-9312�:-z�02���z2zuz�19�u-vzx:/02� �-93122-3��x0//z2/�:-��z2zuz�1x�-2�u{vzx/

����|�~��i�jkh�qdldejhp�esefhrje�jknj�n�fhpegl�kne��hij�gp
de�n�gsj�jg��hn�h��nlncn��jkh�qdldejhp�on����higph�jkh
cn��gjkhp�deh�id�hc�igp�fn�ohlj�����lgjdrh�jg�jkh�fhpegl
ehp�hc�fhpegln����gp�ehlj����phmdejhphc�gp�rhpjdidhc�ond�
nccpheehc�jg�jkhdp��nej��lg�l�nccphee��chonlc�fn�ohlj
gi�nl��nogslj�igp��kdrk�jkh�fhpegl�de��dn��h�slchp�jkde
�rj�gp��gs�c��h�eg��dn��h�di�jkh�jdoh�igp�fn�ohlj�knc�np�
pd�hc��nlc�jkh�nogslj�ekn����h�fndc��djkgsj�ch�n��chefdjh
nl��gjkhp�fpg�dedgl�gi�jkde��rjt

����|�~���d��egsf�gllh��s�slh�fhpegllh�n��sdjj��gs
e�nffp�jh����sdjjhp��h��nlncn���h�odldejph�fhsj��n�nlj��h
�gsp�fnp�nd��hspe�id���fgsp��h�fndhohlj��fnp�n�de�edmldid���
fhpegllh�gs�hl�g���fnp�rgsppdhp�phrgoonlc��gs�rhpjdid�
���n�chpld ph�ncpheeh�rgllsh�ch��n�fhpegllh��h�dmhp��h
fndhohlj�ch�jgsjh�egooh�cglj�rh��h�rd�hej�phch�n��h�hl
�hpjs�ch��n�fp�ehljh��gd�gs�ehpndj�ndled�phch�n��h�ed��h
fndhohlj��jndj��rkst��hjjh�egooh�cgdj��jph�fn��h�enle
c��nd�on�mp���he�nsjphe�cdefgedjdgle�ch��n�fp�ehljh��gdt

,-0�x9- ,z030-

|�~��i�n�fhpegl�ind�e�jg�fn��nl�nogslj�ph�sdphc�slchp
es�ehrjdgl�¡¢£��jkh�qdldejhp�on��cdphrj�jknj�jkdlme�gi�jkh
fhpegl��h�ehd�hc��nlc�es�ehrjdgle�¤¥¦¡¤£�jg�¡§£�nff���
�djk�nl��ogcdidrnjdgle�jknj�jkh�rdprsoejnlrhe�ph�sdpht

|�~��h�odldejph�fhsj�gpcgllhp��n�endedh�ch�rkgehe�nffnp�
jhlnlj����n�fhpegllh��sd�l�n�fne�fn���slh�egooh�h�dm�h
ns��jhpohe�cs�fnpnmpnfkh�¡¢£̈�c e��gpe���he�fnpnmpnfkhe
¤¥¦¡¤£���¡§£�e�nff�d�shlj��n�hr��he�ncnfjnjdgle�l�rhe�
endphet

©0zª0:0/«�1v�u09-./193 �-3w123zª0:0/{�u-3�zu�0203/9z/-x93

��¬�|�~��i�n�rgpfgpnjdgl�ind�e�jg�fn��nl��csj��gp�dljhphej
ne�nlc��khl�ph�sdphc�slchp�jkde��rj��jkh�cdphrjgpe�gi�jkh
rgpfgpnjdgl�nj�jkh�jdoh�dj��ne�ph�sdphc�jg�fn��jkh�csj��gp
dljhphej�nph��gdlj���nlc�eh�hpn����gp�eg�dcnpd����dn��h��jg�
mhjkhp��djk�jkh�rgpfgpnjdgl��jg�fn��jkh�csj��gp�dljhphej
nlc�nl��dljhphej�jknj�de�fn�n��h�gl�jkh�csj��gp�dljhphej
slchp�jkde��rjt

��¬�|�~��he�ncodldejpnjhspe�ch��n�fhpegllh�ogpn�h�ns
ogohlj�g­�h��h��jndj�jhlsh�ch��hpehp�che�cpgdje�gs�dlj��
p�je�rgooh���h�dmh��n�fp�ehljh��gd�eglj��hl�rne�ch�c�insj
fnp��n�fhpegllh�ogpn�h��eg�dcndphohlj�jhlse��n�hr�rhjjh
chpld ph��ch�fn�hp�rhe�cpgdje�hj�dlj�p�je�ndled��sh��he�dlj��
p�je���nii�phljet

©0�0/z/0123 �-3/90./0123

|�~���cdphrjgp�gi�n�rgpfgpnjdgl�de�lgj��dn��h�sl�hee

|®~�n�rhpjdidrnjh�igp�jkh�nogslj�gi�jkh�rgpfgpnjdgl�e��d�
n�d�dj��kne��hhl�phmdejhphc�dl�jkh�̄hchpn���gspj�slchp
ehrjdgl�¤°°±nlc�h�hrsjdgl�igp�jknj�nogslj�kne��hhl
phjsplhc�slenjdeidhc�dl��kg�h�gp�dl�fnpj̈

|²~�jkh�rgpfgpnjdgl�kne�rgoohlrhc��d�sdcnjdgl�gp�cde�
eg�sjdgl�fpgrhhcdlme�gp�kne��hhl�cdeeg��hc�nlc�n
r�ndo�igp�jkh�nogslj�gi�jkh�rgpfgpnjdgl�e��dn�d�dj��kne
�hhl�fpg�hc��djkdl�ed��ogljke�nijhp�jkh�hnp�dhp�gi�jkh

|�~���ncodldejpnjhsp�l�hlrgspj�ch�phefglen�d�dj���sh�ed�³

®~�sl�rhpjdidrnj�fp�rdenlj��n�egooh�fgsp��n�sh��h��n
fhpegllh�ogpn�h�hej�phefglen��h�n��j��hlphmdejp�����n
�gsp�i�c�pn�h�hl�nff�drnjdgl�ch���npjdr�h�¤°°́±hj�d����n�hs
c�insj�c�h��rsjdgl�jgjn�h�gs�fnpjdh��h������mnpc�ch�rhjjh
egooḧ

²~��n�fhpegllh�ogpn�h�n�hljphfpde�che�fpgr�csphe�ch
�d�sdcnjdgl�gs�ch�cdeeg�sjdgl��gs�h��h�n�indj���g��hj
c�slh�cdeeg�sjdgl��hj�slh�p�r�nonjdgl�ch��n�egooh
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àbc�de�fdggchfcgchb�de�bic�jkdfcc̀lhmn�ah̀�bic
àbc�de�̀lnndopbldhq�dk

rst�bic�fdkjdkabldh�ian�gàc�ah�annlmhgchb�dk�a
uahvkpjbfw�dk̀ck�ian�ucch�gàc�amalhnb�lb�ph̀ck�bic
xyz{|}~����yz���z�����z�������ah̀�a�foalg�edk�bic
agdphb�de�bic�fdkjdkabldh�n�olaulolbw�ian�ucch�jkd�c̀
�lbilh�nl��gdhbin�aebck�bic�̀abc�de�bic�annlmhgchb�dk
uahvkpjbfw�dk̀ck�

jdpk�oa�pcooc�cooc�cnb�kcnjdhnauoc�a��b���bauolc�̀ahn�ocn
nl��gdln�npl�ahb�oc�̀�upb�̀cn�jkdf�̀pkcn�dp��nl�cooc�cnb
ahb�klcpkc��oa�̀abc�̀c�oa�̀lnndopbldhq

st�oa�jckndhhc�gdkaoc�a�ealb�phc�fcnnldh�dp�phc�dk�
d̀hhahfc�̀c�ealoolbc�a��b��kch̀pc�fdhbkc�cooc�ch�ajjol�
fabldh�̀c�oa������}|��y��y�������������z����y�������cb�phc
k�foagabldh�̀c�oa�ndggc�jdpk�oa�pcooc�cooc�cnb�kcnjdh�
nauoc�a��b���bauolc�̀ahn�ocn�nl��gdln�npl�ahb�oa�fcnnldh
dp�o�dk̀dhhahfc�

�070�-2.- �070�-2.-

r�t���̀lkcfbdk�de�a�fdkjdkabldh�ln�hdb�olauoc�edk�a�ealopkc
ph̀ck�npuncfbldh��� �le�bic�̀lkcfbdk�c�ckflnc̀�bic�̀cmkcc
de�fakc��̀lolmchfc�ah̀�nvloo�bd�jkc�chb�bic�ealopkc�biab�a
kcandhauow�jkp̀chb�jckndh��dpò�ia�c�c�ckflnc̀�lh�fdg�
jakauoc�flkfpgnbahfcn�

r�t�¡�àglhlnbkabcpk�h�chfdpkb�jan�̀c�kcnjdhnaulolb��n�lo
a�aml�a�cf�apbahb�̀c�ndlh��̀c�̀lolmchfc�cb�̀c�fdgj�bchfc
jdpk�jk��chlk�oc�gah�pcgchb��pc�hc�o�apkalb�ealb�phc
jckndhhc�kalndhhauocgchb�jkp̀chbc�̀ahn�ocn�g¢gcn�flk�
fdhnbahfcn�

�££-££¤-2/ ¥1/0£¦/012

r§t�̈ic�©lhlnbck�gaw�anncnn�ahw�jckndh�edk�ahw�agdphb
de�̀pbw�dk�lhbckcnb�jawauoc�uw�bic�jckndh�ph̀ck�biln�ncf�
bldh�ah̀��le�bic�©lhlnbck�nch̀n�a�hdblfc�de�anncnngchb�
ncfbldhn��ªª«bd�¬­®«ajjow��lbi�ahw�gd̀lelfabldhn�biab�bic
flkfpgnbahfcn�kc�plkc�

r§t�¡c�glhlnbkc�jcpb��bauolk�phc�fdblnabldh�jdpk�ph�gdh�
bahb�̀c�̀kdlbn�dp�̀�lhb�k¢bn�c�lmluoc�̀�phc�jckndhhc�ap�
bckgcn�̀p�jk�nchb�akblfoc��¡cn�akblfocn��ªª«̄�¬­®«n�aj�
jol�pchb��a�cf�ocn�àajbabldhn�h�fcnnalkcn��̀°n�o�ch�dl�jak
oc�glhlnbkc�̀�ph�a�ln�̀c�fdblnabldh�

�0¤-�70¤0/ �6-£.60±/012

r²t��h�anncnngchb�de�ahw�agdphb�jawauoc�uw�a�jckndh
�id�ln�a�̀lkcfbdk�de�a�fdkjdkabldh�niaoo�hdb�uc�gàc�gdkc
biah�b�d�wcakn�aebck�bic�jckndh�fcanc̀�bd�uc�a�̀lkcfbdk�de
bic�fdkjdkabldh�

r²t�¡��bauolnncgchb� �̀phc�bcooc�fdblnabldh�jdpk�phc
ndggc�c�lmluoc�̀�ph�àglhlnbkabcpk�nc�jkcnfklb�jak�̀cp�
ahn�ajk°n��p�lo�a�fcnn��̀�¢bkc�àglhlnbkabcpk�

�¤1³2/�6-.1́-6¦µ7- ,1¤¤-�6-.1³́6¦µ7-

r¶t�·e�c�cfpbldh�kceckkc̀�bd�lh�jakamkaji��¬ �a �ian�ln�
npc̀��bic�agdphb�kcfd�ckauoc�ekdg�a�̀lkcfbdk�ln�bic
agdphb�kcgalhlhm�phnablnelc̀�aebck�c�cfpbldh�

r¶t�̧ ahn�oc�fan�̀p�̀�eapb�̀�c��fpbldh��ln��̄�o�aolh�a��¬ a �
oa�ndggc�̄�kcfdp�kck�̀�ph�àglhlnbkabcpk�cnb�fcooc��pl
c̀gcpkc�lgjaw�c�ajk°n�oc�̀�eapb�

�6-¹-6-2.- �60́07º�-

r»t�·e�a�̀lkcfbdk�de�a�fdkjdkabldh�jawn�ah�agdphb�lh�kc�
njcfb�de�bic�fdkjdkabldh�n�olaulolbw�biab�ln�jkd�c̀�lh�ol�pl�
àbldh��̀lnndopbldh�dk�uahvkpjbfw�jkdfcc̀lhmn��bic�̀lkcf�
bdk�ln�chblboc̀�bd�ahw�jkceckchfc�bd��ilfi�¼ck�©a½cnbw
�dpò�ia�c�ucch�chblboc̀�ià�bic�agdphb�hdb�ucch�nd
jal̀��ah̀�le�a�fckblelfabc�biab�kcoabcn�bd�bic�agdphb�ian
ucch�kcmlnbckc̀��bic�̀lkcfbdk�ln�chblboc̀�bd�ah�annlmhgchb
de�bic�fckblelfabc�bd�bic�c�bchb�de�bic�̀lkcfbdk�n�jawgchb�
�ilfi�annlmhgchb�bic�©lhlnbck�ln�cgjd�ckc̀�bd�gavc�

r»t�¡�àglhlnbkabcpk��pl��cknc�phc�ndggc��ap�blbkc�̀c�oa
kcnjdhnaulolb��̀�phc�jckndhhc�gdkaoc���pl�cnb��bauolc�odkn
c̀�jkdf�̀pkcn�̀c�ol�pl̀abldh��̀c�̀lnndopbldh�dp�̀c�ealoolbc
a�̀kdlb�ap�jkl�lo°mc�ap�pco�¾a�©a½cnb��apkalb�cp�̀kdlb�nl
fcbbc�ndggc�h�a�alb�jan��b���ckn�c��¿h�fan�̀�chkcmlnbkc�
gchb�̀�ph�fckblelfab�kcoable�̄�fcbbc�ndggc��o�àglhlnbka�
bcpk�a�̀kdlb�̄�fc��pc�oc�fckblelfab�opl�ndlb�f�̀��jak�oc�gl�
hlnbkc�½pn�p�̄�fdhfpkkchfc�̀c�ndh��ckncgchb�

¥12/60µ³/012 �À±À/0/012

rÁt���̀lkcfbdk��id�nablnelcn�a�foalg�ph̀ck�biln�ncfbldh�ln
chblboc̀�bd�fdhbklupbldh�ekdg�bic�dbick�̀lkcfbdkn��id
�ckc�olauoc�edk�bic�foalg�
3GG3F>ÂÃ>33F>IÃ>345Ä>3GGEF>ÂÃ>35F>IÃ>N4ÅÃ

rÁt�¡�àglhlnbkabcpk��pl�a�nablnealb�̄�oa�k�foagabldh�jcpb
k�j�bck�ocn�jakbn�̀cn�àglhlnbkabcpkn�bchpn�kcnjdhnauocn
c̀�oa�k�foagabldh�
3GG3F>ÂÆÃ>33F>C:=Ã>345Ä>3GGEF>ÂÆÃ>35F>C:=Ã>N4ÅÃ
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Docket: 2006-3312(IT)G 
BETWEEN: 

ROY WALSH, 
Appellant, 

and 
 

HER MAJESTY THE QUEEN, 
Respondent. 

____________________________________________________________________ 
Appeal heard on May 1, 2009 at Fredericton, New Brunswick 

 
Before: The Honourable Justice G. A. Sheridan 

 
Appearances: 
 
Counsel for the Appellant: D. Andrew Rouse 
Counsel for the Respondent: David Besler 

____________________________________________________________________ 
JUDGMENT 

 
 The appeal from the Notice of Assessment No. 19501 dated February 2, 2005 
made under the Income Tax Act is allowed, with costs, and the assessment is vacated 
on the bases that: 
 

1. the Minister has not proven that the execution of the Writ of Seizure and 
Sale was returned unsatisfied as required by paragraph 227.1(2)(a); and 

 
2. the Appellant ceased to be a director of Jardine Security Ltd. on 

May 31, 2002 and is, therefore, relieved of liability under 
subsection 227.1(4) of the Act. 

 
 Signed at Ottawa, Canada, this 4th day of November, 2009. 
 
 

“G. A. Sheridan” 
Sheridan J. 
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Citation: 2009TCC557 
Date: 20091104 

Docket: 2006-3312(IT)G 
BETWEEN: 

ROY WALSH, 
Appellant, 

and 
 

HER MAJESTY THE QUEEN, 
Respondent. 

 
REASONS FOR JUDGMENT 

Sheridan, J. 
 
[1] In February 2005, the Appellant was assessed under section 227.1 of the 
Income Tax Act for the unremitted source deductions of his solely owned company. 
 
[2] The question raised in the pleadings is whether the Appellant was a director 
during the period contemplated by subsection 227.1(4) and if so, whether he 
exercised the due diligence required under subsection 227.1(3) of the Act. At the 
hearing, a further issue arose as to whether a writ of execution had been returned 
unsatisfied under paragraph 227.1(2)(a) and is considered below under the heading 
“Preliminary Matter”. 
 
[3] Section 227.1 provides that: 
 

Liability of directors for failure to deduct 
 

227.1(1) Where a corporation has failed to deduct or withhold an amount as required 
by subsection 135(3) or 135.1(7) or section 153 or 215, has failed to remit such an 
amount or has failed to pay an amount of tax for a taxation year as required under 
Part VII or VIII, the directors of the corporation at the time the corporation was 
required to deduct, withhold, remit or pay the amount are jointly and severally, or 
solidarily, liable, together with the corporation, to pay that amount and any interest 
or penalties relating to it. 

 
Limitations on liability 

 
227.1(2) A director is not liable under subsection (1), unless 
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(a) a certificate for the amount of the corporation's liability referred to in that 
subsection has been registered in the Federal Court under section 223 and 
execution for that amount has been returned unsatisfied in whole or in part; 

 
(b) the corporation has commenced liquidation or dissolution proceedings or 
has been dissolved and a claim for the amount of the corporation's liability 
referred to in that subsection has been proved within six months after the 
earlier of the date of commencement of the proceedings and the date of 
dissolution; or 

 
(c) the corporation has made an assignment or a bankruptcy order has been 
made against it under the Bankruptcy and Insolvency Act and a claim for the 
amount of the corporation's liability referred to in that subsection has been 
proved within six months after the date of the assignment or bankruptcy 
order. 

 
227.1(3) A director is not liable for a failure under subsection (1) where the director 
exercised the degree of care, diligence and skill to prevent the failure that a 
reasonably prudent person would have exercised in comparable circumstances. 

 
Limitation period 

 
227.1(4) No action or proceedings to recover any amount payable by a director of a 
corporation under subsection (1) shall be commenced more than two years after the 
director last ceased to be a director of that corporation. 

 
[4] The Appellant’s primary position is that subsection 227.1(4) bars the Minister 
from recovering the unremitted source deductions from him because he ceased to be 
a director of the company on May 31, 2002, more than two years before he was 
assessed for those amounts on February 2, 2005. He argues, alternatively, that if he 
was a director of the company at the relevant time, he exercised the diligence 
required of him by subsection 227.1(3). 
 
[5] The Respondent contends that at no time did the Appellant cease to be either a 
de jure or de facto director of the company and that he failed to take reasonable steps 
to prevent its failure to remit the source deductions. 
 
Facts 
 
[6] In December 1996, the Appellant purchased a company known as Jardine 
Security Ltd. (“JSL”) from Douglas Jardine. At that time, JSL was in the business of 
providing security services on public and private property as well as traffic safety 
control on road construction sites in the Miramichi region of New Brunswick. 
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[7] The Appellant and his wife acquired all the shares of the company. The 
Appellant became the sole director. For some reason, a change of directors was never 
filed with the New Brunswick corporate registry. Thus, at all times relevant to this 
appeal, the name of the former owner of JSL, Douglas Jardine, was shown in the 
records of the New Brunswick corporate registry as the sole director of JSL. 
 
[8] The Appellant’s goal when he acquired JSL was to expand its operations from 
the Miramichi region to the entire province. With this in mind, he sought and was 
successful in securing a contract with New Brunswick Power to provide traffic 
control services across New Brunswick. He accomplished this by taking a calculated 
risk: following his negotiations with New Brunswick Power, the Appellant was 
confident that upon the satisfactory performance of its obligations, JSL’s contract 
would be renewed at a higher price, thus permitting the company to compensate for 
its low bid and to recoup its outlays for the additional staff, training and equipment 
needed at the new job sites. 
 
[9] Things looked promising until 2000 when, contrary to all expectations, New 
Brunswick Power did not renew its contract; at the last minute, JSL was underbid by 
one of its own former employees. This was a devastating blow to the company. The 
Appellant met with Hal Raper, Chartered Accountant, to review the company’s 
financial situation and to develop a plan1 to mitigate the effect of the lost contract. 
Mr. Raper advised the Appellant to try to increase profit margins by renegotiating 
contract prices; if this could be accomplished, his projections for the company’s 
future were favourable. As a consequence, the Appellant met with JSL clients and 
was able to persuade some of them to pay a higher price for the company’s services2. 
Armed with this success and Mr. Raper’s projections, the Appellant met with the 
company’s banker in the hope of securing additional financing to cover, among other 
costs, the source deductions. By that time, the company’s account manger at the bank 
had changed; the new representative did not say no but deferred his decision for six 
months to see how the company performed against its projections. 
 
[10] Meanwhile, the Appellant made some major changes to shore up the company: 
he laid off staff, including the field manager and bookkeeper, whose respective duties 
were taken over by the Appellant and his wife. He managed to get the company out 
of its lease and relocated the business office to the basement of his home. The 
Appellant injected his own funds into the company: he cashed in insurance policies 

                                                 
1 Exhibit A-1, Tabs 2 and 3. 
 
2 Exhibit A-1, Tab 3. 
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and RRSP’s, remortgaged his house and used his personal line of credit and credit 
cards to cover the company’s expenses. 
 
[11] Throughout this time, the Appellant kept the Canada Revenue Agency 
informed of the company’s difficulties and continued working with officials to 
reduce the company’s outstanding liabilities. Although JSL would ultimately succeed 
in retiring its HST debt, the company was unable to get caught up on its source 
deduction remittances. 
 
[12] Just when the Appellant began to “see light at the end of the tunnel”3, two new 
crises arose: one of its major clients was bought out by an Ontario company which 
promptly reduced, by more than half, the security services JSL had been providing. 
Around the same time, an internationally owned security company that had 
traditionally confined its operation to large urban centers began making incursions 
into the small events market in the Miramichi. JSL was in no position to compete 
with the rates the larger, more established firm could offer to its clients. 
 
[13] Thus it was that when the Appellant reported back to the bank in late March or 
early April 2002, the necessary financing was refused. The Appellant’s last-ditch 
efforts to secure new investors were equally unsuccessful. After consulting with 
Mr. Raper, the Appellant decided there was nothing for it but to shut down JSL. 
 
[14] The Appellant immediately found employment at a local funeral home and 
began working long hours to earn the money needed to pay off the personal debt he 
had incurred trying to salvage the company. While the company’s bank account 
remained open, it was not used for any purpose. After JSL ceased operations, a few 
cheques came in from late-paying clients; these, the Appellant passed on to 
Mr. Raper who, in turn, sent them directly to the CRA4. When letters from the CRA 
began arriving for JSL, the accumulated bundles of unopened mail were also 
forwarded to Mr. Raper for his attention. 
 
[15] When the Appellant told Mr. Raper of his decision to close the company, Mr. 
Raper, as was his practice, advised him that it would be prudent to resign his position 
as sole director. About a month later, when Mr. Raper discovered that the Appellant 
had not yet resigned and was at a loss as to how to go about it, he drafted the 
following letter: 

 

                                                 
3 Transcript, page 53, lines 1-2. 
 
4 Exhibit A-1, Tabs 6 and 7. 
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May 31, 2002 
 
To: Jardine Securty Ltd. 
Fr: Roy Walsh 
 
Delivered – Letter of resignation 
 
I am unable to continue as a director. This is my notice of resignation as a director. 
 
[Signature of Roy Walsh] 
 
Roy Walsh5 

 
[16] The Appellant went to Mr. Raper’s office and signed the letter in his presence. 
Mr. Raper told him to put the original in the JSL Minute Book. Although the 
Appellant had no memory of what he had actually done with the letter, his usual 
practice was to follow Mr. Raper’s instructions. In this case, however, he said he was 
unlikely to have done so because he had never had the Minute Book in his 
possession. His best guess was that he must have put the resignation letter with the 
company’s general business records which, at the request of the CRA, the Appellant 
had delivered to the official conducting the JSL payroll audit in the fall of 2002. 
These documents were never returned to the company. When he was unable to locate 
the original resignation letter, the Appellant concluded that it must have been with 
the other JSL documents turned over to the CRA. 
 
[17] Following the payroll audit, in December 2002, JSL was assessed for 
unremitted payroll deductions together with penalties and interest. 
 
[18] In February 2003, Lawrence Anderson, a CRA Collections Officer, called the 
Appellant to advise that he was responsible for paying the company’s source 
deductions6. This came as a shock to the Appellant who had believed that his 
obligations as a director ended when the company ceased operations. Although he 
told Mr. Anderson he would have his accountant get in touch with him, he did not, in 
fact, act on this promise immediately because he owed money to Mr. Raper for past 
services and had no funds to pay either him or the CRA. As it happened, around this 
same time he bumped into Mr. Raper who, upon learning of the Appellant’s new 
difficulties, undertook to help him notwithstanding his outstanding invoices. Thus it 
                                                 
 
5 Exhibit A-1, Tab 5. 
 
6 Exhibit R-4. 
 

20
09

 T
C

C
 5

57
 (

C
an

LI
I)

45 



 

 

Page: 6 

was that about a month later, on March 12, 2003, Mr. Raper (with the Appellant in 
his office) called Mr. Anderson to discuss the situation. 
 
[19] The next significant event occurred on May 14, 2004. Pursuant to 
paragraph 227.1(2)(a) of the Act, the Minister registered a Certificate of Registration7 
in the Federal Court of Canada for $75,503.11 representing JSL’s unremitted source 
deductions for 2001 and 2002. On December 15, 2004, a Writ of Seizure and Sale8 
was issued and sent to the New Brunswick Sheriff’s Office for execution. Whether 
the Writ was returned unsatisfied is in issue and is discussed below under the heading 
“Preliminary Matter”. 
 
[20] On February 2, 2005, the Appellant was assessed under section 227.1 for the 
company’s unremitted source deductions. 
 
1. Preliminary Matter 
 
[21] At the hearing, an issue arose as to whether the Minister was able to prove his 
compliance with paragraph 227.1(2)(a); namely, that a writ of execution had been 
returned unsatisfied: 

 
227.1(2) A director is not liable under subsection (1), unless 

 
(a) a certificate for the amount of the corporation's liability referred to in that 
subsection has been registered in the Federal Court under section 223 and 
execution for that amount has been returned unsatisfied in whole or in part; 
[Emphasis added.]  

 
[22] The matter came up during the examination of the CRA’s representative, Mr. 
Anderson. Counsel for the Respondent had just put in evidence copies of the section 
223 Certificate9 and the Writ of Seizure and Sale10 (the “Writ”) that had been sent to 
for execution. Counsel then presented to Mr. Anderson a copy of a letter from the 
Sheriff’s Office dated January 24, 2005 advising that the Writ had been returned 
unsatisfied. At that point, counsel for the Appellant objected to the admission of the 

                                                 
7 Exhibit R-1 and as amended, Exhibit R-2. 
 
8 Exhibit R-3. 
 
9 Exhibit R-1 and R-2. 
 
10 Exhibit R-3. 
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letter on the ground that it had not been included in the Respondent’s List of 
Documents and because it was hearsay. After a short break, counsel for the 
Respondent (who had not been counsel during the exchange of documents or 
examinations for discovery) confirmed that, contrary to his understanding, the 
Sheriff’s letter had not been listed among the Respondent’s documents. 
 
[23] This led to the further question as to whether, if the letter were excluded from 
evidence, the appeal ought to be allowed on the basis that a director is not liable 
under subsection 227.1(1) unless the Minister can establish that he has fulfilled the 
conditions of paragraph 227.1(2)(a). Counsel for the Appellant argued that whether 
the Writ had been returned unsatisfied lay exclusively within the knowledge of the 
Minister and the onus was upon him to prove his strict compliance with all the 
elements of paragraph 227.1(2)(a). The Minister’s failure to refer to the Sheriff’s 
letter in his List of Documents or to call a witness with personal knowledge that the 
Writ had been returned unsatisfied meant that the Minister was unable to do so; 
accordingly, the Appellant was not liable under subsection 227.1(1) and the 
assessment was not valid. 
 
[24] My first inclination was to admit the Sheriff’s letter. By the time of counsel’s 
objection to its admission, the Appellant himself had testified that “[t]here were no 
assets”11 in the company. Until the Sheriff’s letter was presented to Mr. Anderson, 
neither counsel seemed to have realized that it had not been included in the 
Respondent’s List of Documents. Further, while there was no reference to the letter 
itself in the Reply to the Notice of Appeal, the assumption in paragraph 8(aa) stated 
that the execution of the Writ of Seizure and Sale was returned unsatisfied on January 
24, 2005, the date of the Sheriff’s letter. Counsel for the Respondent pointed to 
certain representations made by counsel for the Appellant at the examination for 
discovery: on his reading of the transcript, he argued that counsel for the Appellant 
had indicated that his client did not take issue with assumption 8(aa). Finally, there 
was Mr. Anderson’s oral evidence that he had reviewed the CRA file and, in 
particular, the documents filed with the Federal Court. Mr. Anderson is an official 
with over 20 years experience with the CRA, most of it in Collections. Counsel for 
the Appellant did not challenge Mr. Anderson’s credibility. For my part, I found him 
to be a very reliable witness: he answered the questions put to him with the facts as 
he knew them; as will be seen from my review below of his testimony regarding the 
Appellant’s status as a director, he was not one to embellish his answers to bolster the 

                                                 
11 Transcript, page 73, line 21. 
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Respondent’s case. When he did not know an answer or could not discern one from 
his colleagues’ diary notations, he candidly said so. 
 
[25] Notwithstanding the above, however, I ultimately decided that the letter 
ought to be excluded. There was no justification to deviate from the general rule of 
excluding from evidence documents not referred to in a party’s pleadings or list of 
documents12. While the Appellant’s testimony that JSL had no assets was consistent 
with the Minister’s assumption that the execution of the Writ of Seizure and Sale was 
returned unsatisfied, it is not proof that the Minister took the steps required of him 
under paragraph 227.1(2)(a)13. Paragraph 227.1(2)(a) requires nothing of the 
taxpayer; its focus is the action that must be taken by the Minister to trigger the 
taxpayer’s liability under subsection 227.1(1) and, in turn, his power to assess. As for 
the representations of counsel for the Appellant at examinations for discovery, I 
accept his interpretation of the portions of the discovery read in at the hearing14: that 
because his client had no knowledge of the facts assumed in paragraph 8(aa), he 
could not dispute them, but nor did he admit them. Finally, though a credible witness, 
Mr. Anderson’s involvement with the Appellant’s file ended long before the Writ of 
Seizure and Sale was sent for execution. His testimony that the Writ had been 
returned unsatisfied was based entirely on the information in the excluded letter15. 
Although counsel for the Respondent argued that hearsay went to weight rather than 
admissibility, Rip, J. (as he then was) reached a different conclusion in Gestions 
Rodney Cleary & Fils Ltée v. R.16, one of the cases filed by the Respondent. In that 
case, C.J. Rip, compared the Minister’s use of hearsay evidence during the 
assessment process and at trial: 
 

I shall consider the hearsay objection first. There is no doubt that in making an 
assessment, officials of a taxing authority, such as the Canada Customs and Revenue 
Agency and the Ministère du Revenu du Québec rely on hearsay as well as direct 

                                                 
12 Tax Court of Canada Rules (General Procedure), subsection 89(1); Scavuzzo v. R., [2006] 
2 C.T.C. 2429, (T.C.C.). 
 
13 I note, as well, that although the Appellant pleaded at paragraph 2 of the Notice of Appeal that 
JSL was “insolvent” when it ceased operations, this allegation was denied by the Minister through 
the combined operation of paragraphs 2 and 6 of the Reply to the Notice of Appeal. 
 
14 Transcript, page 106, lines 20-25, to page 110, lines 1-15, inclusive. 
 
15 Transcript, page 91, lines 9-18, inclusive. 
 
16 [2005] 5 C.T.C. 2007. (T.C.C.). 
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evidence. An assessment is not bad simply because the assessor relied on hearsay 
evidence. The problem is that if the assessment is questioned in a court of law and 
the Minister has the onus of proving misrepresentation, for example, or where the 
onus of proof shifts to the Crown, the hearsay evidence gathered by the assessor 
cannot be used to defend the assessment; the ordinary rules of evidence prevail.6 The 
evidence of an employee of the CCRA, the Ministère du Revenu du Québec or any 
government department is subject to the same standards as the evidence of any other 
citizen. That the person may hold a particular office does not grant him or her the 
privilege of adducing inadequate evidence. A court cannot admit statements as proof 
of their truth or as proof of assertions implicit therein when such written or oral 
statements are made by persons otherwise than in testimony and in the proceeding in 
which it is offered.17 
 

[26] What, then, is the consequence of having excluded the Sheriff’s letter? 
Given the unexpected nature of the issue, counsel did not have (or request) the 
opportunity to make submissions based on a careful review of the legislation and 
jurisprudence, if any. However, in Worrell v. R.18, a decision of the Federal Court of 
Appeal cited by the Appellant in respect of the due diligence issue, Evans, J.A. held: 
 

Whether directors have exercised due diligence to prevent [failures to remit] from 
occurring has both a legal and a factual aspect. As a matter of law, the liability of a 
director for unremitted source deductions and G.S.T. does not crystallise until the 
conditions prescribed in subsection 227.1(2) have been satisfied. Moreover, if the 
remittances are made in full, albeit late, the directors will not be liable for the 
company’s previous failure to remit.19 [Emphasis added.] 

 
[27] The purpose of paragraph 227.1(2)(a) is to require the Minister to exhaust 
his remedies of recovery against the corporate taxpayer before permitting him the 
extraordinary remedy of assessing a third party, its director, for the company’s 
unremitted source deductions20. While subsection 227(10) provides that the 
Minister “… may at any time assess any amount payable under … section 227.1”, 
that otherwise broad power to assess is contingent upon the fulfillment of the 
conditions set out in paragraph 227.1(2)(a). In this way, paragraph 227.1(2)(a) is 
analogous to subparagraph 152(4)(a)(i) which, briefly stated, limits the Minister’s 
                                                 
17 Above, at paragraph 22. In reaching his decision, Rip, J. also considered certain provisions of the 
Canada Evidence Act; that legislation was not raised by counsel in their submissions. 
 
18 [2001] 1 C.T.C 79. (F.C.A.). 
 
19 Above, at paragraph 74. 
 
20 Consistent with this is subsection 227.1(5) which limits the amount of the taxpayer’s liability 
under paragraph 227.1(2)(a) to “the amount … remaining unsatisfied after execution”. 

20
09

 T
C

C
 5

57
 (

C
an

LI
I)

49 

gbody
Underline



 

 

Page: 10 

power to assess beyond the normal reassessment period to circumstances where the 
taxpayer’s actions amount to misrepresentation. While subparagraph 152(4)(a)(i) is 
silent as to onus and manner of proof, the jurisprudence has established that the 
imposition of conditions on the Minister’s power to assess has the effect of shifting 
the onus, which otherwise lies with the taxpayer, to the Minister and that the 
Minister’s burden of proof under that provision is a heavy one. 
 
[28] Similarly, the language of paragraph 227.1(2)(a) places the onus on the 
Minister but does not specify how he is to prove his compliance with its conditions. 
Thus, it is for the Court to decide whether the Minister has met his evidentiary 
burden. While I have some sympathy for counsel for the Respondent’s 
characterization of the omission of the Sheriff’s letter from the Respondent’s List of 
Documents as “an irregularity”, it seems to me that proof of the Minister’s fulfillment 
of the conditions in paragraph 227.1(2)(a) is so fundamental to his power to assess 
under subsection 227(10) that any doubt on that score must be resolved in favour of 
the taxpayer. Here, the Minister has produced no evidence to show that the execution 
of the Writ of Seizure and Sale was returned unsatisfied. Absent proof that the 
Minister has satisfied the requirements of paragraph 227.1(2)(a), no liability attaches 
under subsection 227.1(1) and the assessment upon which it was based cannot stand. 
 
[29] The appeal is allowed, with costs, and the assessment is vacated on the basis 
that the Minister has not proven that the execution of the Writ of Seizure and Sale 
was returned unsatisfied in whole or in part as required by paragraph 227.1(2)(a) of 
the Act. 
 
2. Was the Appellant a de jure or de facto director? 
 
[30] In the event I am in error on the Preliminary Matter, I have also considered 
the Appellant’s primary basis for his appeal; namely, that he was not a director of 
JSL at the relevant time under subsection 227.1(4) of the Act. 
 
A. Was the Appellant a de jure director? 
 
[31] For the reasons set out below, I am satisfied that the Appellant was not a de 
jure director of JSL because he resigned from that position on May 31, 2002. 
 
[32] The relevant portions of section 66 of the Business Corporations Act of New 
Brunswick provide that: 
 

66(1) A director of a corporation ceases to hold office when 

20
09

 T
C

C
 5

57
 (

C
an

LI
I)

50 

gbody
Underline



 

 

Page: 11 

 
(a) he dies or resigns; 

 
… 

 
(2) A resignation of a director becomes effective at the time a written resignation is 
sent to the corporation, or at the time specified in the resignation, whichever is later. 

 
[33] The Crown’s position is that given the absence of the original of the 
resignation letter and the implausibility of its having gone astray when the company’s 
records were turned over to the CRA, the Appellant is not to be believed in his 
assertion that he signed a letter of resignation on or about May 31, 2002. On this 
point, counsel submitted: 
 

… if a letter of resignation had been in [the JSL documents delivered to the CRA 
payroll auditor], then it would have been brought to the attention of the CRA. The 
fact that nobody there ever found it is why we are here today, and I would suggest 
that is evidence in itself that the letter never made it to the company’s books and 
records.21 

 
[34] The first weakness of this argument is that it is premised upon the infallibility 
of the document management processes of a large government agency. In its 
characterization of the letter not having been “found”, counsel’s argument also 
presupposes that someone at the CRA was actually looking for it. I am unable to 
embrace either of these hypotheses. The JSL payroll audit was a different beast 
entirely from the Appellant’s personal assessment for the company’s unremitted 
source deductions. Various CRA officials were involved with their files from the 
time JSL first fell behind in its remittances to the moment of the Appellant’s personal 
assessment in February 2005. In these circumstances, there is no reason to conclude 
that the records from one file would necessarily make their way to the other. Thus, 
the Appellant’s conclusion that the letter must have gone astray along with the other 
JSL records turned over to the CRA is plausible and, in any event, more likely than 
the thesis proposed by the Respondent. 
 
[35] Further, while counsel for the Respondent invited the Court to draw the 
inference that the letter did not exist because it could not now be found, he did not 
directly challenge the credibility of the Appellant or Mr. Raper. The Appellant’s 
candid admission that he had no memory of what he had done with the letter had the 
ring of truth. He did not strike me as one with a penchant for filing documents, even 

                                                 
21 Transcript, page 164, lines 17-24. 
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under ideal conditions22. As it was, he had been living for several months with the 
stress of keeping a sinking business afloat; when he signed the resignation letter, he 
had just taken the difficult decision to close JSL. When Mr. Raper suggested he 
resign his directorship, the Appellant felt, quite understandably, the layman’s unease 
with the notion of writing a letter to himself to say he had resigned. That unease led 
to procrastination, ended only by Mr. Raper’s offer to draft the letter for him and 
insistence on getting it signed. Although Mr. Raper did not specifically remember the 
events of May 31, 2002, he testified that it was his practice to record, for billing 
purposes, the client’s name and the time spent in his daytimer. The Appellant put in 
evidence a copy of Mr. Raper’s daytimer23 showing a meeting with the Appellant of 
15 minutes’ duration on May 31, 2002. This document was not challenged on 
cross-examination. 
 
[36] The Appellant said it was normally his practice to follow Mr. Raper’s advice, 
evidence that is consistent with his having acted on Mr. Raper’s suggestions for 
improving the company’s financial outlook. One exception, however, was his 
handling of the resignation letter. Because he had never had the company’s Minute 
Book in his possession, it would make sense for the Appellant simply to put the letter 
with the company’s other records in the home business office, especially since, by 
that time, the company itself was defunct. In these circumstances, the Appellant 
would have been less credible if he had insisted that he had a clear memory of 
placing the letter neatly in the Minute Book as instructed.  
 
[37] The second prong of the Crown’s argument is that, even if the Appellant 
signed the letter, that does not amount to a written resignation having been “sent to 
the corporation” as contemplated by subsection 66(2) of the New Brunswick 
Business Corporations Act. While acknowledging the practical difficulties of 
resigning as a director of a solely owned corporation, counsel for the Respondent 
argued that a director must do something more than “resign in his own mind”24. In 
my view, this characterization of the Appellant’s actions does not accurately describe 
what he, in fact, did. 
 
[38] There is no statutory requirement in the New Brunswick Business 
Corporations Act that, to be effective, the written resignation must be placed in the 
                                                 
22 And, as this case has shown, even lawyers lose track of documents. 
 
23 Exhibit A-1, Tab 4. 
 
24 Transcript, page 165, line 4. 
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company’s Minute Book. The key to provisions like subsection 66(2) is that there be 
“meaningful communication with the corporation”25 of a director’s decision to resign.  
 
[39] In Perricelli v. R.26, even though the relevant provincial legislation 
contemplated a written resignation, the Court held on the facts of that case that a 
director had effectively resigned when he announced his intentions to the two 
remaining directors: 
 

I am satisfied Mr. Perricelli resigned in the summer of 1990. He did so when 
the three directors and shareholders were all together. It is a matter of whether this 
resignation was effective in accordance with the laws of Ontario. Did any one of the 
three men utter the words: “Notice of this meeting is waived?” Unlikely. Did Mr. 
Cuthbert and Mr. Lishman say: “We accept Mr. Perricelli’s resignation and hereby 
elect the two of us as ongoing directors?” Again, unlikely. But did all three leave the 
meeting with an understanding that Mr. Perricelli would no longer serve in his 
capacity as director? Absolutely.27 

 
[40] The facts in the present case are even more compelling. Here, there was a 
written resignation signed by the company’s only director in the presence of the 
corroborating witness who had drafted it. The letter was then taken to the company’s 
business office. 
 
[41] In these circumstances, I am satisfied that there was “meaningful 
communication” to JSL of the Appellant’s resignation effective May 31, 2002; thus, 
the Appellant ceased to be a de jure director as of that date. 
 
B. Was the Appellant a de facto director of JSL? 
 
[42] The Respondent’s alternative position is that, even if the Appellant’s 
resignation was effective, he remained a de facto director of JSL and as such, is liable 
for the company’s unremitted source deductions.28 While acknowledging that there 
had not been much for the Appellant to do once the company ceased operations, 
counsel for the Respondent argued that the little he had done warranted a finding that 
he remained in control of JSL. Counsel relied, in particular, on the Appellant’s 
                                                 
25 Hart v. Lefebvre, (1991), 2 B.L.R. (3d) 84 at paragraph 5. (Ont. S.C.J., December 1, 1999). 
 
26 [2002] G.S.T.C. 71. (T.C.C.). 
 
27 Above, at paragraph 32. 
 
28 Wheeliker v. R., [1999] 2 C.T.C. 395. (F.C.A.); McDougall v. R., [2001] 1 C.T.C 2283. (T.C.C.). 
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having forwarded JSL cheques and correspondence to Mr. Raper and having 
authorized him to carry on discussions with CRA officials. Counsel submitted that 
the Appellant’s actions went beyond mere holding out, as in Hartrell v. R.29; here, the 
Appellant actually maintained control of JSL at all times relevant to this appeal. 
 
[43] In my view, the Appellant’s actions do not support such a conclusion. It must 
be remembered that although the Appellant resigned as a director on May 31, 2002, 
he continued to be a shareholder of JSL and had to comply with the CRA’s request 
for company’s records. As a practical matter, JSL’s mail was being sent to the 
Appellant’s home only because its business office had had to be relocated there when 
JSL began to encounter financial difficulties; but for this, given the Appellant’s lack 
of involvement after May 31, 2002, he might not even have been aware of the 
correspondence. Had the Appellant been acting as a director, it would have made 
sense for him to deposit the cheques in the company’s bank account which remained 
open. Instead, he simply passed them on to the company’s accountant for his 
attention, along with any letters to the company from the CRA which had 
accumulated. 
 
[44] The Appellant did much less than the taxpayers in Netupsky v. R.30 or Scavuzzo 
v. R.31. In Netupsky, the appellant was held not to be a de facto director, even though 
after his resignation, he had signed a series of detailed letters to third parties and 
taken out a bank loan on behalf of the corporation. In Scavuzzo, Bowman, C.J. 
distinguished between actions taken by the appellant in his role as general manager 
from those in his capacity as director of the company to find that, even though the 
appellant had signed “many contracts”32 on its behalf after his resignation, he was not 
a de facto director of the corporation. In the present case, Mr. Anderson confirmed on 
cross-examination that the CRA had no documentation signed by the Appellant on 
behalf of JSL after he resigned on May 31, 2002. 
 
[45] As for the discussions between the Appellant and/or Mr. Raper and CRA 
officials after May 31, 2002, Mr. Raper was acting for both JSL and the Appellant in 
his personal capacity. Further muddying the waters was the fact that the CRA also 
                                                 
29 [2007] 1 C.T.C. 2109. (T.C.C.). 
 
30 [2003] G.S.T.C. 15. (T.C.C.). 
 
31 Above. 
 
32 At paragraph 25. 
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had active files for both taxpayers: JSL’s payroll audit assessment and the 
Appellant’s director’s liability assessment. As often happens with solely owned 
corporations, a clear distinction was not always maintained between the company 
and its directing mind. Even the CRA officials seem to have had problems keeping 
the players straight: their notes reveal that, at times, it was difficult to determine what 
was being discussed with whom on whose behalf. For example, although the heading 
of Mr. Anderson’s diary entries33 is shown as “Jardine Security Ltd.”, he testified 
that, in his mind, the “client” referred to in those notes was the Appellant personally. 
 
[46] Much of the confusion seems to have arisen from the fact that, for reasons 
unknown, no change of directors was ever filed for JSL with the New Brunswick 
corporate registry. Mr. Anderson’s evidence was that, by the time of the payroll audit 
in September 2003, the CRA official who took over the file, Phyllis Koval, had 
discovered that the former owner, Douglas Jardine, was shown, incorrectly, as the 
director of JSL in the New Brunswick corporate registry. Based on her notes, Mr. 
Anderson confirmed that one “Trinda Blackmore”, described in the notes as the 
“accountant for Mr. Jardine’s business”34, had told Ms. Koval that Douglas Jardine 
had ceased to be a director when the company was sold35. While there is no clear 
evidence of Trinda Blackmore’s identity or role in these matters, Mr. Anderson’s 
understanding was that she was affiliated with Grant Thornton, the same accounting 
firm as Mr. Raper. More importantly, however, there is nothing in Ms. Koval’s notes 
to show that either the Appellant or Mr. Raper were ever involved in these 
discussions or asked about the Appellant’s status. Mr. Anderson testified that he 
never raised the matter of the directorship with the Appellant or Mr. Raper because 
what he was interested in was that JSL had ceased operations. While he could not 
remember if the Appellant had ever identified himself as a director, Mr. Anderson 
added that as a CRA official, he has “… never had, in 20 years, anybody that named 
themselves as director of the company.”36 Thus, the description in Mr. Anderson’s 
notes of the Appellant as the “director of this non-operating business [JSL]”37 was 

                                                 
33 Exhibit R-4. 
 
34 Transcript, page 123, lines 23-24. 
 
35 From which I infer that, at some point, the CRA had been looking to Mr. Jardine for payment of 
the outstanding source deductions. 
 
36 Transcript, page 115, lines 6-7. 
 
37 Exhibit R-4. 
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based on his own assumption rather than information received from the Appellant or 
Mr. Raper. 
 
[47] Both the Appellant and Mr. Raper testified that he had never advised the 
Appellant not to disclose that he had resigned as the director of JSL. On the evidence 
presented, it seems that no one from the CRA ever sought confirmation of this fact 
from the Appellant or his representative. The CRA notes are not precise enough to 
conclude that the Appellant was a de facto director of JSL, as counsel for the 
Respondent urged me to do, simply because someone, (apparently) an accountant, at 
Grant Thornton acting for Mr. Jardine, undertook to remove Mr. Jardine’s name from 
the New Brunswick corporate registry, after the Appellant had resigned and when the 
CRA was discussing his potential tax liability. 
 
[48] As mentioned above, subsection 227(10) authorizes the Minister to assess 
“at any time”. He may do so on assumed facts. On Mr. Anderson’s interpretation of 
Ms. Koval’s notes, as early as the fall of 2003, the CRA was aware that Mr. Jardine 
was not a director of JSL and was, at the very least, forming the view that the 
Appellant might be. For reasons known only to the Minister, rather than acting on his 
officials’ assumptions, he chose to wait to assess the Appellant until February 2, 
2005. The upshot is that his right to recover the amounts assessed under subsection 
227.1(1) is now barred by subsection 227.1(4) of the Act.  
 
[49] For the reasons set out above, the appeal is allowed, with costs, and the 
assessment is vacated on the basis that the Appellant ceased to be either a de jure or 
de facto director of Jardine Security Ltd. on May 31, 2002. 
 
3. Did the Appellant exercise due diligence? 
 
[50] In view of my conclusions above, it is not necessary for me to consider the 
issue of whether the Appellant exercised due diligence under subsection 227.1(3) of 
the Act. 
 
 Signed at Ottawa, Canada, this 4th day of November, 2009. 
 
 
 
 

“G. A. Sheridan” 
Sheridan J. 
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Court of King’s Bench of Alberta 

 

Citation: Delta 9 Cannabis Inc (Re), 2025 ABKB 52 
 

Date: 20250129 

Docket: 2401 09668 

Registry: Calgary 

In the Matter of the Companies’ Creditors Arrangement Act, RSC 1985, c C-36, as Amended 

In the Matter of the Compromise or Arrangement of Delta 9 Cannabis Inc., Delta 9 

Logistics Inc., Delta 9 Bio-Tech Inc., Delta 9 Lifestyle Cannabis Clinic Inc., and Delta 9 

Cannabis Store Inc. 

_______________________________________________________ 

Reasons for Decision 

of the 

Honourable Justice M.A. Marion 

_______________________________________________________ 

 

I. Introduction and Background 

[1] “Delta 9”, comprised of Delta 9 Cannabis Inc (Delta 9 Parent), Delta 9 Logistics Inc, 

Delta 9 Lifestyle Cannabis Clinic Inc, Delta 9 Cannabis Store Inc and Delta 9 Bio-Tech Inc (Bio-

Tech), is a vertically integrated group of companies in the business of cannabis cultivation, 

processing, extraction, wholesale distribution, retail sales and business to business sales. 

[2] In recent years, Delta 9 has suffered losses due to a number of factors, including intense 

competition; over-supply of cannabis products leading to significant price compression; illicit 

supply of cannabis; burdensome regulatory costs; significant capital required for new product 

development; increased financing costs due to changing capital market investor sentiment driving 

investment away from the cannabis sector; and higher interest rates. By March 2024, Delta 9 was 

in breach of covenants owed to its secured creditor and, in May 2024, it received a demand and 

notice of intention to enforce security under the Bankruptcy and Insolvency Act, RSC 1985, c B-3 

(BIA). 

[3] Delta 9 then sought relief under the Companies’ Creditors Arrangement Act, RSC 1985, c 

C-36, as amended (CCAA). On July 15, 2024, the Court granted an initial order (Initial Order) 

under the CCAA providing, among other things, a stay of proceedings against Delta 9 (Stay). 

[4] On July 24, 2024, on the “comeback” application with respect to the Initial Order, the Court 

granted an Amended and Restated Initial Order (ARIO), a Claims Procedure Order and an order 

approving a sale and investment solicitation process (SISP) with respect to Bio-Tech (Bio-Tech 

SISP Order). The ARIO approved, among other things, the appointment of a Chief Restructuring 
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Officer, Delta 9 group borrowing funds from 2759054 Ontario Inc operating as Fika Herbal Goods 

(Fika or Plan Sponsor) subject to an approved interim financing term sheet, among other things. 

[5] On September 11, 2024, the Court granted an order, among other things, extending the 

Stay period under the ARIO to November 1, 2024 and approving an amendment to the Interim 

Financing Term Sheet between the Delta 9 group and Fika.  

[6] On November 1, 2024, I granted a further extension order extending the Stay to January 

31, 2025, approving a further amendment to the interim financing, increasing the financing charge, 

and amending a claims procedure order to allow the court-appointed monitor (Monitor) to accept 

late claims. 

[7] On November 8, 2024, I dismissed Fika’s application seeking, among other things, a 

creditors’ meeting for a proposed plan of arrangement: Delta 9 Cannabis Inc (Re), 2024 ABKB 

657. 

[8] On November 21, 2024, Fika’s counsel notified the Court that January 10, 2025 had been 

scheduled for two separate applications in this matter: determining the amount owing under a 

credit facility between SNDL Inc and Delta 9 (SNDL Dispute) and an application for approval of 

an amended plan of arrangement (Plan). 

[9] On December 2, 2024, the Court granted an order (Meeting Order) for, among other 

things, a creditor’s meeting (Meeting) for the Plan. 

[10] On December 20, 2024, the Meeting was held in accordance with the Meeting Order. The 

single class of unsecured affected creditors (Affected Creditors) overwhelmingly approved the 

Plan. 

[11] On December 30, 2024, Delta 9’s counsel served unfiled applications (Applications) to 

the service list in this matter, which included:  

(a) an application for a Sanction Order and Stay Extension (Sanction Application) 

relating to the Plan for defined “Plan Entities”, extending the Stay, and approving 

the fees and disbursements of the Monitor and its legal counsel; and  

(b) an application for a “Sale Approval and Vesting Order” (SAVO) and an “Approval 

and Reverse Vesting Order” (ARVO), for two proposed transactions: 

(i) first, approving a sale and vesting of certain assets to 6599362 Canada Ltd 

(659) contemplated in a December 28, 2024 asset purchase agreement 

(APA), including in particular a 95,000 square-foot cannabis cultivation 

and processing facility in Winnipeg, Manitoba (Bio-Tech Facility) (the 659 

Transaction); and 

(ii) second, approving a December 28, 2024 share purchase agreement (SPA) 

between Delta 9 Parent, Bio-Tech and Simply Solventless Concentrates Ltd 

(SSCL) by which Delta 9 Parent would sell its shares of Bio-Tech to SSCL 

pursuant to a reverse vesting order (RVO) structure (the SSCL 

Transaction).  
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[12] At the same time, Delta 9’s counsel served a sixth affidavit of John Arbuthnot IV 

(Arbuthnot) dated December 30, 2024 (Sixth Affidavit) and a seventh Arbuthnot affidavit dated 

December 30, 2024 (Seventh Affidavit). 

[13] On January 3, 2025, the Monitor’s counsel provided the Court with the sixth report of the 

Monitor dated January 4, 2025 (Sixth Monitor’s Report). 

[14] On January 4, 2025, Delta 9’s counsel advised the Court that the SNDL Dispute application 

had been adjourned by consent to be heard by another Justice on February 11, 2025. On January 

6, 2025, Delta 9’s counsel served filed copies of the Applications, the Sixth Affidavit, the Seventh 

Affidavit, and briefs supporting the Applications. 

[15] On January 9, 2025, Delta 9’s counsel provided the Court updated proposed forms of orders 

and an affidavit of service. Counsel also advised that they had recently been told that the Canada 

Revenue Agency (CRA) may oppose aspects of the Applications and provided the Court additional 

case authorities and evidence filed earlier in the action that Delta 9 might rely on. 

[16] On January 9, 2025, the Monitor’s counsel provided the Court with a supplement to the 

Sixth Monitor’s Report (Monitor’s Supplement). 

[17] There was no questioning on any of the evidence filed in respect of or relied on at the 

Hearing. 

[18] On January 10, 2025, I heard the Applications (Hearing). 

[19] During the Hearing, CRA objected to certain aspects of the Applications, particularly the 

releases contemplated in the AVRO for the SSCL Transaction. I understand that CRA raised its 

opposition only shortly before the Hearing. During oral argument at the Hearing, CRA provided 

me a written brief, which seeks (among other things) a lifting of the Stay to allow it to issue 

director’s liability assessments against Bio-Tech’s director (Arbuthnot) and former directors for 

Bio-Tech’s unremitted excise duties. CRA filed no application or evidence in support of its 

position. It referred to, among other things, an SSCL press release that was not in evidence and 

upon which I have not relied in making my decision. 

[20] No party sought an adjournment of the Hearing, or the opportunity to file any further 

evidence. The Applications proceeded on the record before me. 

[21] Ultimately, only CRA had any opposition to the Applications. 

[22] On January 10, 2025, I granted uncontested aspects of the Applications, for a restricted 

court access and sealing order, and approving the Monitor and its counsel’s fees and 

disbursements. I reserved on the core aspects of the Applications. 

II. Issues 

[23] The issues raised in the Applications are: 

(a) Should the Court sanction the Plan?  
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(b) Should the Court extend the Stay? 

(c) Should the Court approve the 659 Transaction on the terms proposed? 

(d) Should the Court approve the SSCL Transaction on the terms proposed?   

III. Analysis 

A. Sanction Application 

1. Legal Framework for Plan Sanction under the CCAA 

[24] The Court may sanction a compromise or plan of arrangement if a majority in number 

representing two thirds in value of the creditors (or class of creditors), at a creditors’ meeting, vote 

in agreement to a compromise or arrangement as proposed (or altered or modified at the meeting): 

CCAA, section 6(1); 9354-9186 Québec inc v Callidus Capital Corp, 2020 SCC 10 [Callidus] at 

para 57;  Once sanctioned, the plan is binding on each class of creditors that participated in the 

vote: CCAA, section 6(1); Callidus at para 57. 

[25] The general test courts apply when considering whether to sanction a plan is well 

established. It requires: (i) strict compliance with all statutory requirements; (ii) all materials filed 

and procedures carried out must authorized by the CCAA; and (iii) a fair and reasonable plan: 

Target Canada Co (Re), 2016 ONSC 316 [Target Canada 2016] at para 70;  Re Northland 

Properties Ltd, 1988 CanLII 3250 aff’d 1989 CanLII 2672 (BC CA); Canadian Airlines Corp 

(Re), 2000 ABQB 442 at para 60 leave to appeal refused 2000 ABCA 238; Lutheran Church 

Canada (Re), 2016 ABQB 419 at para 114; Re: Canwest Global Communications Corp, 2010 

ONSC 4209 at para 14; Laurentian University of Sudbury, 2022 ONSC 5645 at para 23.  

[26] In considering whether the applicant has complied with all statutory requirements under 

the CCAA, the Court will typically consider the following, as described in Laurentian University 

at para 24 (citing Canwest Global at para 15):  

(a) if the applicant comes within the definition of a “debtor company” under section 

2(1) of the CCAA: 

(b) if the applicant has total claims in excess of $5 million; 

(c) if the creditors were properly classified; 

(d) if the notice of meeting was sent in accordance with the meeting order; 

(e) if the meeting was properly constituted; 

(f) if the voting was properly carried out; and 

(g) if the plan was approved by the requisite majorities. 

[27] The assessment of whether a plan is fair and reasonable engages the Court’s discretion: 

Canadian Airlines at para 95. In considering whether a plan is fair and reasonable, perfection is 

not required: Laurentian University at para 31; AbitibiBowater Inc (Re), 2010 QCCS 4450 at 
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para 33. The Court should consider the relative degrees of prejudice that would flow from granting 

or refusing to grant the relief sought and whether the plan represents a fair balancing of interests 

in light of other options: Laurentian University at para 31; Canadian Airlines at para 3. 

[28] Accordingly, the Court will consider the following, as set out in Laurentian University at 

para 32 (citing Canwest Global at para 21), and recently confirmed in Nordstrom Canada Retail, 

Inc, 2024 ONSC 1622: 

(a) whether the claims were properly classified and whether the requisite majorities of 

creditors approved the plan; 

(b) what creditors would receive on bankruptcy or liquidation as compared to the plan; 

(c) alternatives available to the plan and bankruptcy; 

(d) oppression of the rights of creditors; 

(e) unfairness to shareholders; and 

(f) the public interest. 

[29] The CCAA specifically allows for releases of directors for pre-filing claims that relate to 

the obligations of the company where the directors are by law liable in their capacity as directors 

for payment of such obligations: CCAA, section 5.1. However, the Court’s power to sanction a 

plan goes further to include plans that contain other third-party releases: Canadian Airlines at para 

92; Wiebe v Weinrich Contracting Ltd, 2020 ABCA 396 at para 32; Metcalfe & Mansfield 

Alternative Investments II Corp, (Re), 2008 ONCA 587 at paras 43, 78; Lutheran Church 

Canada at para 171; Canwest Global at paras 28-30; Laurentian University at para 39.  

[30] While no single factor will be determinative, the jurisprudence about releases of third 

parties has developed over time and currently reflects the consideration of the following key factors 

summarized in Laurentian University at para 40 and Green Relief Inc, 2020 ONSC 6837 at para 

27 (both citing Lydian International Limited (Re), 2020 ONSC 4006 at para 54): 

(a) whether the released claims are rationally connected to the purpose of the plan; 

(b) whether the plan can succeed without the releases; 

(c) whether the parties being released contributed to the plan; 

(d) whether the releases benefit the debtors as well as the creditors generally; 

(e) whether the creditors voting on the plan have knowledge of the nature and the effect 

of the releases; and 

(f) whether the releases are fair, reasonable and not overly broad. 

[31] Some factors may assume greater weight in one case than in another. Where releases are 

objected-to, the Court may also analyze the quality of the claims the objecting party wishes to 

maintain: Green Relief at paras 28-29. 
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[32] Finally, in considering whether a plan is fair and reasonable, courts are also mindful of the 

CCAA’s remedial purpose: Canadian Airlines at para 95; Canwest Global at para 20.  

[33] A modern summary of the CCAA’s remedial purpose is set out in Callidus at paras 40-42. 

In summary: among Canada’s insolvency statutes’ objectives (providing for timely, efficient and 

impartial resolution of a debtor’s insolvency; preserving and maximizing the value of a debtor’s 

assets; ensuring fair and equitable treatment of the claims against a debtor; protecting the public 

interest; and, in the context of a commercial insolvency, balancing the costs and benefits of 

restructuring or liquidating the company), the CCAA generally prioritizes “avoiding the social and 

economic losses resulting from liquidation of an insolvent company” and has “the simultaneous 

objectives of maximizing creditor recovery, preservation of going-concern value where possible, 

preservation of jobs and communities affected by the firm’s financial distress ... and enhancement 

of the credit system generally”: Callidus at paras 40-41, citing (among others): Century Services 

Inc v Canada (Attorney General), 2010 SCC 60 at para 70 [Century Services]; J. P. Sarra, Rescue! 

The Companies’ Creditors Arrangement Act (2nd ed. 2013), at pp 4-5 and 14; Ernst & Young Inc 

v Essar Global Fund Ltd, 2017 ONCA 1014 at para 103. 

2. Should the Court Sanction the Plan? 

[34] The Plan affects the Affected Creditors but not persons holding unaffected claims (as 

defined). It contemplates certain “convenience” Affected Creditors with small claims to elect to 

receive the lesser of $4,000 and the value of their allowed affected claim. It also provides for the 

establishment by the Plan Sponsor of a $750,000 cash creditor pool and a creditor equity pool of 

Fika shares worth $4,000,000 (and the entitlement of each eligible voting non-convenience 

Affected Creditor with a proven claim to receive a pro rata cash and equity payment from those 

pools on Plan implementation in satisfaction of their claims). SNDL will ultimately be paid in full 

as part of Plan implementation (subject to confirmation of the total amount as affected by 

resolution of the adjourned SNDL Dispute). Upon sanctioning, the Plan shall constitute the full, 

final and absolute settlement of all rights by Affected Creditors. 

[35] The Plan provides for releases (Plan Releases) of the Plan Entities, past and current 

employees, legal and financial advisors, other Plan Entities’ representatives, directors and officers, 

the Monitor (and its legal advisors), and the Plan Sponsor. 

[36] I accept the unchallenged evidence and find that there has been compliance with the CCAA 

statutory requirements and that all materials filed, and procedures carried out, including the 

Meeting, were CCAA-authorized and compliant. The Plan was overwhelmingly approved by the 

required special majority of properly classified and unsecured Affected Creditors. 

[37] With respect to whether the Plan is fair and reasonable, I accept the unchallenged evidence 

and find that:  

(a) the Plan Entities and the Plan Sponsor made considerable efforts to prepare the Plan 

in a manner that addresses, to the extent possible, the various stakeholder concerns; 

(b) there are no other viable restructuring options available other than the Plan, the 

alternative to which would be formal liquidation. Under a formal liquidation, the 

Affected Creditors would likely receive no recovery, while under the Plan they 

receive significant and material recovery and a potential upside through the receipt 
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of Plan Sponsor shares. In a liquidation scenario, there would be increased 

professional fees and bankruptcy costs; 

(c) there is no prejudice to the Affected Creditors, who voted overwhelmingly in favour 

of the Plan. A high degree of creditor support creates an inference that a plan is fair, 

reasonable and economically feasible, and a court should be reluctant to second 

guess creditors’ business assessment of a plan: Canadian Airlines at para 97; Kerr 

Interior Systems Ltd (Re), 2008 ABQB 286 at para 106;  

(d) the Plan provides the Plan Entities with the greatest opportunity to repay the 

outstanding debts to SNDL and continue with a stronger owner. It allows for the 

continuation of the retail cannabis operations to continue as normal without 

disruption or further store closures following the Plan, with continuing employment 

of employees and contractors;  

(e) the Monitor’s opinion, pursuant to section 23(1)(i) of the CCAA, is that “the Plan 

is fair and reasonable and provides the best available return”; and 

(f) there are challenges to restructuring cannabis companies at an operational level. To 

the Monitor’s knowledge, since January 2022 there have been 66 companies in the 

cannabis industry that have entered insolvency proceedings in Canada and, of those, 

only five have successfully restructured their operations, with the rest resulting in 

liquidation. 

[38] There was no opposition to the sanctioning of the Plan. CRA raised a concern about 

ongoing tax remittances between the date of plan sanctioning and implementation, but was 

satisfied by Delta 9’s counsel’s explanation that CRA’s post-filing claims were unaffected by the 

Plan and for which the Plan Entities would remain responsible. 

[39] I have considered the Plan Releases. I find that the Plan is fair and reasonable with the Plan 

Releases included, for these reasons: 

(a) I am advised they are typical forms of releases in CCAA proceedings (although that 

alone does not justify their inclusion); 

(b) the inclusion of the Plan Releases was not opposed by any party (although that 

alone does not justify their inclusion); 

(c) the Plan Releases are rationally connected to the Plan and its purposes. For 

example, they release claims of the Affected Creditors as part of the consideration 

for Affected Creditors obtaining partial recovery of their claims under the Plan; 

(d) the Plan could not succeed without the releases as Plan implementation relies on 

the continued participation and involvement of the releasees; 

(e) I accept the unchallenged evidence that the proposed releasees contributed to the 

Plan in precarious circumstances. It is obvious from the cumulative evidence in this 

matter that the negotiation of the terms of the Plan and the Delta 9 restructuring has 

been complex, protracted and difficult, involving significant work by Delta 9 
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Parent, the Chief Restructuring Officer, the Plan Sponsor, SNDL, CRA and the 

Monitor (and their various consultants, advisors, counsel and representatives); 

(f) the Plan Releases are a key component of the Plan, and a condition of Plan 

implementation which (as discussed above) benefits the debtors and the Affected 

Creditors and other stakeholders. The Plan Releases ensure that all stakeholders 

have certainty and finality about their liabilities at the conclusion of the Plan 

Entities’ restructuring; 

(g) the terms of the Plan Releases were expressly included in Article 9 of the Plan 

which was provided to the Affected Creditors; and 

(h) the Plan Releases are fair, reasonable and not overly broad. The Plan confirms that 

the Plan Releases do not apply to (1) unaffected claims (as defined in the Plan); (2) 

obligations to Affected Creditors under the Plan or under any court order made in 

these CCAA proceedings; (3) SNDL’s claim related to the SNDL Dispute; (4) 

claims finally determined to be based on breach of trust (whether common law or 

statutory), fraud, wilful misconduct or gross negligence; or (5) claims against 

directors referred to in section 5.1(2) of the CCAA. 

[40] For the above reasons, I find that Plan is fair, reasonable and consistent with the CCAA’s 

remedial purpose.  

B. Stay Extension Application 

1. Legal Framework for Stay Extension Application 

[41] The Court may make an order extending a stay, restraint and prohibition of proceedings 

for any period the Court considers necessary, provided the applicant satisfies the Court that 

circumstances exist that make the order appropriate, and the applicant has acted (and is acting) in 

good faith and with due diligence: CCAA, sections 11.02(2) and (3). The burden of proof is on the 

applicant: Mantle Materials Group, Ltd (Re), 2024 ABKB 19 at para 35. Appropriateness of an 

extension is assessed by inquiring into whether the order sought advances the policy objectives 

underlying the CCAA: Re Canada North Group Inc, 2017 ABQB 508 at para 34, citing Century 

Services at paras 15, 70, 71.  

2. Should the Court Grant the Stay Extension?  

[42] No party opposed the further Stay extension application. I am satisfied that Delta 9 and the 

Plan Sponsor have, since my last extension order, acted in good faith and with due diligence. This 

finding is supported by the Monitor’s reports. Further, having found that the Plan is fair, reasonable 

and consistent with the CCAA’s remedial purposes, I find that an extension is necessary in the 

circumstances to allow for Plan implementation and the determination of the SNDL Dispute in 

February 2025, among other things. 

[43] The form of proposed stay extension order, extending the Stay until February 28, 2025, is 

granted.  
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C. Application to Approve the 659 Transaction  

1. Legal Framework for Approval of Asset Sale 

[44] A debtor company under CCAA protection may not sell or dispose of assets outside the 

ordinary course of business without court authorization: CCAA, section 36(1). 

[45] Whether to grant authorization to sell assets is a matter of judicial discretion. It is not a 

rubber-stamp exercise; it involves the balancing of the interests of stakeholders: Bellatrix 

Exploration Ltd (Re), 2020 ABQB 332 at para 30.  

[46] The non-exhaustive statutory factors in sections 36(3)-(5) of the CCAA that the Court must 

consider, as well as additional or overlapping factors developed in the common law, do not form 

a rigid checklist of factors that must be present in every transaction: Target Canada Co (Re), 2015 

ONSC 1487 at paras 14-17; Royal Bank v Soundair Corp, 1991 CanLII 2727 (ON CA), 1991 

CarswellOnt 205 [Soundair]; Long Run Exploration Ltd (Re), 2024 ABKB 710 at paras 11-12; 

Sanjel Corporation (Re), 2016 ABQB 257 at paras 54-55; Acerus Pharmaceuticals Corporation 

(Re), 2023 ONSC 3314 at paras 10-11.  

[47] The statutory factors under section 36(3) of the CCAA, as augmented by recognized 

common law factors, are: 

(a) whether the process leading to the proposed sale or disposition was reasonable in 

the circumstances. Common law factors include whether there was sufficient effort 

made to get the price at issue, whether the debtor or court-appointed officer acted 

improvidently, whether the process had integrity and was fair, reasonable, 

transparent and efficient; and whether the interests of all parties were considered: 

Sanjel Corporation (Re) at para 56; Soundair at para 16; 

(b) whether the monitor approved the process leading to the proposed sale or 

disposition; 

(c) whether the monitor filed a report stating that in their opinion the sale or disposition 

would be more beneficial to the creditors than a sale or disposition under a 

bankruptcy. Common law factors include the weight to be given to the 

recommendation of the monitor and the business judgment rule, in that the Court 

will not lightly interfere with the exercise of the commercial and business judgment 

of the debtor company and a monitor where the process was fair, reasonable, 

transparent and efficient: Sanjel Corporation (Re) at para 57; Re AbitibiBowater 

at paras 70-72; 

(d) the extent to which the creditors were consulted; 

(e) the effects of the proposed sale or disposition on the creditors and other interested 

parties; and 

(f) whether the consideration to be received for the assets is reasonable and fair, 

accounting for their market value. 
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[48] I consider the 659 Transaction under this framework. 

2. Should the Court Approve the 659 Transaction? 

[49] The 659 Transaction involves the sale of the Bio-Tech Facility to 659, an arm’s length 

party. It is conditional upon court approval of the proposed SAVO and the execution of a lease for 

the Facility between 659 (as landlord), SSCL (as tenant) and the Plan sponsor (as indemnifier).  

[50] No party opposed the authorization of the 659 Transaction. 

[51] Based on the evidence and the factors outlined above, I find it is appropriate to authorize 

the 659 Transaction, for these reasons: 

(a) Sales Process. The sales process followed the court-approved Bio-Tech SISP 

Order. There was an extensive marketing process, assisted by a professional sales 

advisor, in which the Monitor solicited offers from many prospective bidders. There 

was interest from several parties, but only 659 (an arm’s length party and previous 

owner of the land) made an offer. The APA was the result of good faith arm’s length 

negotiations; 

(b) Monitor’s Recommendation. The Monitor is of the view that the 659 APA is 

commercially reasonable; 

(c) Creditor Consultation. Creditors were provided notice of the application to approve 

the Bio-Tech SISP;  

(d) Effect of the Sale. The effect of the 659 Transaction and the proposed SAVO is, 

among other things, to vest the Bio-Tech Facility in 659 and replace it with the 

proceeds for sale, preserving claims and their priority in the proceeds. Under the 

proposed SAVO, the Monitor shall not make distributions of the net proceeds 

without further court order; 

The Plan Sponsor is the fulcrum creditor in respect of the priority of charges against 

the Bio-Tech Facility and it supports the sale. Bio-Tech owes significant amounts 

to CRA for unremitted GST ($657,056 as of July 12, 2024) and unremitted excise 

tax ($7,831,515 as of July 12, 2024) (together, Arrears) – CRA does not oppose 

authorization of the APA or the proposed SAVO; and  

(e) Consideration. The only evidence of the value of the Bio-Tech Facility is the 

amount in the APA, which followed the extensive marketing process noted above. 

[52] I am concerned with the definition of “Excluded Liabilities” and “Liabilities” in the APA 

as potentially overreaching and affecting future reclamation or remediation obligations which 

Manitoba Ministry of the Environment and Climate Change (Ministry) may later seek to enforce 

under The Environment Act, CCSM c E125 in respect of the Bio-Tech Facility. The Ministry was 

not served with or provided notice of the Applications. In response to that concern, Delta 9 (with 

the concurrence of the Plan Sponsor, the Monitor and 659) proposed that the SAVO be amended 

to give the Ministry the right to file a comeback application to vary the terms of the SAVO in 

respect of environmental obligations. That is appropriate in the circumstances.  
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[53] For these reasons, I grant the proposed form of SAVO (as amended). 

D. Application to Approve the SSCL Transaction 

[54] The application for authorization of the SPA involves the same general legal framework 

under section 36 of the CCAA as discussed above. However, its RVO structure warrants further 

discussion and analysis. 

1. Legal Framework for Reverse Vesting Orders (RVO) 

[55] The general structure of RVOs has been explained in J. Sarra, “Reverse Vesting Orders – 

Developing Principles and Guardrails to Inform Judicial Decisions”, 2022 CanLIIDocs 43 as 

follows (footnotes omitted) [Sarra - RVO]: 

RVO usually involve the sale of an insolvent debtor company’s shares to a 

purchaser in a transaction where unwanted assets and liabilities are excluded in the 

purchase transaction and are transferred, assigned and vested in a newly-

incorporated company (‘newco’) as part of a pre-closing reorganization, allowing 

the debtor company to shed liabilities and retain the most valuable assets. 

The result of an RVO is to expunge the existing corporate structure of the debtor 

company of anything the purchaser does not want. The newco is added to the 

insolvency proceeding and continues in that process while the debtor company exits 

the insolvency proceeding with broad liability releases; then the newco is liquidated 

or placed in bankruptcy to be liquidated. The transaction takes place outside of a 

negotiated and court-approved plan of arrangement or compromise. 

[56] See also: Just Energy Group Inc et al v Morgan Stanley Capital Group Inc et al, 2022 

ONSC 6354 at para 27.  

[57] While not expressly contemplated in the CCAA, it is now well established that courts have 

discretionary jurisdiction to authorize transactions involving RVOs, including pursuant to sections 

11 and 36 of the CCAA: Long Run Exploration at para 17; Invico Diversified Income Limited 

Partnership v NewGrange Energy Inc, 2024 ABKB 214 at para 18; Southern Star Developments 

Ltd v Quest University Canada, 2020 BCCA 364 at para 11; Just Energy at para 29; Fresh City 

Farms and Mama Earth Organics, 2024 ONSC 2016 at para 35; Harte Gold Corp (Re), 2022 

ONSC 653 at paras 24-37; Rambler Metals and Mining Limited, Re CCAA, 2023 NLSC 134 at 

paras 39-61; 

[58] Concerns arise because RVOs lack the claims and creditor voting process contemplated by 

the CCAA, and releases included as part of the transaction may be overly broad, both of which may 

negatively impact negotiations which could otherwise lead to a more favourable compromise or 

arrangement: Sarra-RVO at 17; 24; Invico Diversified at para 19.  

[59] Therefore, in the CCAA context, RVOs should not be routinely granted, must be justified 

by “compelling”, “extraordinary” or “exceptional” circumstances, and should invite “close 

scrutiny” because they can lead to unfairness or prejudice to creditors or other stakeholders: Long 

Run at para 18; Harte Gold at para 38; Invico Diversified at para 19; Sarra-RVO at 25-31; Atlas 

Global Brands Inc, 2024 ONSC 5570 at para 35; MCAP Financial Corporation v QRD 
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(Willoughby) Holdings Inc, 2024 BCSC 1654 at para 11; Arrangement relatif à Blackrock 

Metals Inc, 2022 QCCS 2828 at para 96 [Blackrock Metals].  

[60] An RVO is not granted merely because it may be more convenient or beneficial for the 

purchaser; there must be an evidence-based rationale for value in the proposed RVO transaction: 

MCAP Financial at paras 11, 18; Harte Gold at para 38; Blackrock Metals at paras 114-116; Just 

Energy at para 33. 

[61] Interrelated, non-exhaustive relevant factors to consider in approving a transaction 

involving an RVO include: 

(a) the statutory basis for an RVO, which in my view includes consideration of whether 

the RVO furthers the CCAA’s remedial purposes (as set out Callidus at paras 40-

42 and Century Services at para 59); 

(b) the factors outlined in section 36(3) of the CCAA (as noted above), as adjusted for 

the unique aspects of a reverse vesting transaction, including: 

(i) the reasonableness of the sales process / sales effort; 

(ii) any monitor recommendation; 

(iii) creditor consultation;  

(iv) the effect of the transaction on creditors and other stakeholders; and  

(v) the consideration for the transaction; 

(c) the reason why an RVO is necessary; 

(d) whether the reverse vesting structure produces an economic result at least as 

favourable as any other viable alternative; 

(e) the interests of all stakeholders, including whether any stakeholders are worse off 

under the reverse vesting structure than they would have been under any other 

viable alternative; and   

(f) whether the consideration being paid reflects the value of the assets preserved under 

the reverse vesting structure. 

See: Harte Gold at paras 23, 38; Long Run Exploration at paras 17-19; Fresh City Farms 

at paras 35-39; Rambler Metals at para 62; PricewaterhouseCoopers Inc v Canada 

Fluorspar (NL) Inc, 2023 NLSC 88 at para 60; Blackrock Metals at paras 87-95; MCAP 

Financial at paras 11-12; Atlas Global at paras 50-53. 

[62] Where releases are part of an RVO, then the factors noted above are also relevant (as 

adjusted for this context), namely: 

(a) whether the released claims are rationally connected to the purpose of the plan / 

transaction; 
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(b) whether the plan / transaction can succeed without the releases; 

(c) whether the parties being released contributed to the plan / transaction; 

(d) whether the releases benefit the debtors as well as the creditors generally; 

(e) whether the creditors have knowledge of the nature and the effect of the releases; 

and 

(f) whether the releases are fair, reasonable and not overly broad. In my view, as 

illustrated by this case, when considering whether releases are fair it may be 

appropriate for the Court to consider the conduct of proposed releasees and any 

potential benefit a proposed releasee may obtain from the restructuring or 

transaction as a whole. I also find it is appropriate to consider the timelines and 

nature of the objection to the proposed release, and the effect on stakeholders if the 

RVO structure (with the proposed releases) is not approved. 

[63] I now consider the SSCL Transaction under this framework. 

2. Should the Court Approve the SSCL Transaction? 

a. The SSCL Transaction 

[64] The SSCL Transaction encompasses the SPA and the ARVO, which together involve 

(among other things): 

(a) SSCL acquiring all the shares of Bio-Tech; 

(b) the cancellation of any other securities in the capital of Bio-Tech, without 

consideration;  

(c) the payment by SSCL of a deposit and the balance of the purchase price, which will 

be held by the Monitor for the benefit of Bio-Tech’s stakeholders pending further 

court order;  

(d) the potential termination (without compensation) of some Bio-Tech employees that 

SSCL may identify it does not wish to continue to employ;  

(e) the creation of a residual company (ResidualCo) to which certain “Excluded 

Assets”, “Excluded Contracts” and “Excluded Liabilities” will be transferred. 

Among other things, all taxes owing or accrued due by BioTech for the period prior 

to the CCAA filing date will be transferred to or vested in or assumed by 

ResidualCo; 

(f) the release (RVO Releases) in favour of releasees (RVO Releasees), including 

Bio-Tech and its current and former directors and officers, legal counsel and 

advisors; the Monitor and its legal counsel; SSCL and its legal counsel, directors, 

officers, partners, employees, consultants, advisors and assignees; and any directors 

or officers of ResidualCo; and 
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(g) Bio-Tech’s retention of all its other assets other than the Excluded Assets and Bio-

Tech’s cessation as applicant in the CCAA proceedings under the court’s purview 

(other than the ARVO). 

[65] Although the SSCL Transaction is distinct and requires its own separate authorization and 

approval, it must be considered in proper context. It is interrelated with the Plan and the 659 

Transaction, the sanction, authorization and approval of which were sought at the same time as the 

SSCL Transaction as part of the overall restructuring of the Delta 9 group. 

[66] Only CRA expressed any concern with the SSCL Transaction. Specifically, as noted above, 

it objects to the release of Bio-Tech’s directors, with specific focus on Arbuthnot, from being 

assessed for personal liability for Bio-Tech’s Arrears under the Excise Tax Act, RSC 1985 c E-15 

and the Excise Act, 2001, SC 2002 c 22 (Excise Act, 2001). In my view, the RVO Releases must 

be viewed in context of their role in the SSCL Transaction and, in turn, the overall restructuring 

of the Delta 9 group. 

[67] I turn to relevant factors below, with special attention paid to CRA’s objection to the release 

of Bio-Tech’s directors. 

b. The Need for an RVO 

[68] Reverse vesting transactions have been recognized as appropriate in cases where there are 

valuable assets which cannot be transferred to a purchaser, including where the debtor operates in 

a highly-regulated environment in which its existing permits, licences or other rights are difficult 

or impossible to transfer to a purchaser: Harte Gold at para 71; Just Energy at para 34; Xplore 

Inc (Re), 2024 ONSC 5250 at para 59; PaySlate Inc (Re), 2023 BCSC 608 at para 80; Peakhill 

Capital Inc v Southview Gardens Limited Partnership, 2023 BCSC 1476at para 39 aff’d 2024 

BCCA 246; Atlas Global at para 51. 

[69] The cannabis industry is one such environment. The Court was advised of numerous 

examples where RVOs have been approved by courts in cannabis restructurings.1 As noted in Atlas 

Global at para 36: 

It is fair to observe that the setbacks besetting the cannabis industry have in fact in 

large measure provided the impetus for the recently increased use of the reverse 

vesting structure. That is because in a highly regulated industry, like the cannabis 

industry, there are significant implications, for the transfer of a business, if a 

purchaser would have to start “from scratch” to obtain regulatory approval to 

                                                 
1 Delta 9’s Brief cited the following, not all of which have reported decisions: Atlas Global Approval and Reverse 

Vesting Order granted on October 29, 2024, Court File No. CV-24-00722386-00CL (ONSC); Indiva Limited, et al, 

Approval and Reverse Vesting Order granted October 21, 2024, Court File No. CV-24-00722044-00CL (ONSC); 

BZAM Ltd, et al, Approval and Vesting Order, granted October 15, 2024, Court File No. CV-24-00715773-00CL 

(ONSC); Phoena Holdings Inc, et al, Reverse Vesting Order granted March 21, 2024, Court File No.: CV-23-

0069728500CL (ONSC); Fire & Flower, Reverse Vesting Order granted August 29, 2023, Court File No.: CV-23-

0070058100CL (ONSC); Aleafia Health Inc., Reverse Vesting Order granted October 30, 2023, Court File No.: CV-

2300703350-00CL (ONSC); Trees Corporation, Reverse Vesting Order granted April 5, 2024, Court File No.: CV-

2300711935-00CL (ONSC); Eve & Co et al, Reverse Vesting Order granted October 7, 2022, Court File No.: CV-

2200678884-00CL (ONSC).  
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operate the business in question rather than assuming the relevant licenses as part 

of the transaction. 

[70] The Monitor’s view is that an RVO structure is necessary to maximize value in this case 

due to the highly regulated nature of the cannabis business, the value of which is dependant on 

maintaining two non-transferrable licences: a licence with Health Canada under the Cannabis Act, 

SC 2018, c16 that permits BioTech to cultivate, process and sell cannabis and a licence with CRA 

requiring it to apply cannabis excise stamps to its cannabis products in accordance with the Excise 

Act, 2001. 

[71] No party suggested that an RVO was unnecessary in this case or that the justification for 

an RVO was unreasonable.  

[72] I find that there is a legitimate need for an RVO structure for Bio-Tech. 

c. The Bio-Tech SISP Process 

[73] As noted above, the Bio-Tech SISP process was court-approved in the July 24, 2024 Bio-

Tech SISP Order, on notice to interested stakeholders including CRA.  

[74] The approved Bio-Tech SISP process provided potential interested purchasers an 

opportunity to propose a wide range of transaction structures, including “one or more of a 

restructuring, recapitalization or other form of reorganization of the business and affairs of [Bio-

Tech] as a going concern, or a sale of all, substantially all, or one or more component’s of [Bio-

Tech]’s assets ... and business operations ... as a going concern or otherwise”.2  

[75] Despite the extensive marketing process, SSCL (an arm’s length cannabis producer) made 

the only offer for Bio-Tech’s business or shares (whether by a reverse vesting structure or 

otherwise). 

[76] I find the Bio-Tech SISP process was fair and reasonable. 

d. Monitor Recommendation 

[77] The Monitor’s view is that an RVO is necessary to maximize value in this case. It is of the 

view that the ARVO, including the proposed releases, is a condition precedent in the SPA which 

allows Bio-Tech to continue its operations as a going concern. With respect to the RVO Releases, 

the Monitor is of the view that their inclusion is an “important element to ensure the orderly 

transaction and transition of the business of Bio-Tech and is supported by the Monitor”.  

e. Creditor Consultation  

[78] Creditors have been on notice about the potential need for an RVO transaction in respect 

of Bio-Tech, together with releases of Bio-Tech directors, since early in and throughout these 

CCAA proceedings.3  

                                                 
2 Bio-Tech SISP Order, Schedule A (clause 7). 
3 Arbuthnot’s Seventh Affidavit, para 52. 
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[79] In Arbuthnot’s second affidavit sworn July 18, 2024, he deposed that Delta 9 had entered 

into a July 12, 2024 Restructuring Term Sheet with the Plan Sponsor, which provided: 

The Plan Sponsor shall support any request of the Delta 9 Group for the Court to 

approve third party releases in favour of the board of directors of [Bio-Tech] as part 

of any approval and reverse vesting order sought in the CCAA Proceedings. 

[80] In that same affidavit, Arbuthnot explained the terms of a proposed key employee retention 

plan (KERP) for which Delta 9 sought Court approval. Arbuthnot was one of the key employees. 

He stated (emphasis added): 

The Key Employees also include directors and officers that are necessary and 

integral to the business and operations of Delta 9 continuing to operate in the 

normal course. A key component, and part of the intended consideration under 

the KERP, is that releases be sought for the directors and officers as part of 

any sales transaction and in conjunction with any plan of arrangement that is 

approved. I am Bio-Tech’s only director and the only person with the necessary 

security clearance to allow Bio-Tech to operate in compliance with its Health 

Canada Licence. It would be very difficult, if not impossible, to successfully 

complete the SISP for Bio-Tech without my continued involvement in the operation 

of the business and in the SISP. 

[81] The Monitor included the proposed KERP terms in its first report dated July 22, 2024 (First 

Monitor’s Report). The Monitor noted that “certain Key Employees have indicated that they are 

considering alternative employment opportunities should the consideration in the KERP not be 

provided, including both the material retention payment amounts and the traditional director and 

officer releases in the specified circumstances”.4 The KERP was developed to incentivize and 

retain the defined “Key Employees” including Arbuthnot.5 

[82] The proposed KERP was attached as Appendix E to the First Monitor Report. It provided 

(emphasis added): 

As part of the enticement and compensation to the D&Os for continuing to provide 

services and maintain their roles as directors and officers of the D9 Group during 

their CCAA proceedings, the D9 Group agrees to seek and obtain a release of all 

liability as a director and officer of any member of the D9 Group that is subject 

to a sale of its business and operations by way of a reverse vesting order and/or 

a release of all liability as a director and officer of each member of D9 Group that 

is subject to a plan of arrangement or compromise in the CCAA Proceedings.6 

[83] Schedule A of the KERP provided further specific references to releases as part of a reverse 

vesting order process with other specific key employee entitlements. 

                                                 
4 First Monitor’s Report, para 104(e). 
5 First Monitor’s Report, para 100. 
6 First Monitor’s Report, Appendix E (clause 13). 
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[84] On July 24, 2024, the Court granted the ARIO (which approved the KERP), and the Bio-

Tech SISP. Nobody sought permission to appeal those orders. 

[85] On October 22, 2024, the Plan Sponsor applied for an order for a creditor’s meeting with 

respect to its then proposed plan. The evidence and Monitor’s report at that time further 

contemplated the release of the Bio-Tech directors.7  

[86] As noted above, on December 30, 2024, Delta 9 served unfiled copies of its Applications 

and Arbuthnot’s Sixth and Seventh Affidavits on the parties in the service list, including CRA. 

These materials include a redacted copy of the SPA for the SSCL Transaction, the specific terms 

of the RVO Releases, and the form of ARVO for the SSCL Transaction. 

[87] CRA argues that it only received relevant details of the benefit Arbuthnot is obtaining from 

the restructuring process when it received the Sixth Monitor’s Report in early January 2025 and 

the Monitor’s Supplement on January 9, 2025. 

[88] CRA is correct that the Court is not necessarily bound by the previous disclosed intention 

of Delta 9 and the Plan Sponsor to seek releases for Bio-Tech directors, or the Court’s approval of 

the KERP which expressly contemplated them. However, they are relevant and important factors. 

Creditor consultation is a two-way street. By necessity, CCAA processes often move quickly and 

require diligent engagement by the Court and all stakeholders, including creditors. CRA chose to 

wait and see “how the CCAA process unfolded”. It never questioned Arbuthnot on any of his 

affidavits. CRA allowed significant effort and resources to be expended or invested, while awaiting 

the outcome of the Bio-Tech SISP process, without apparently making it known to all stakeholders 

that it might object to a director’s release if CRA was later of the view the director obtained an 

unjustified personal benefit out of the restructuring process. 

[89] I find that there was reasonable consultation with creditors in respect of the SSCL 

Transaction. The possibility of an RVO structure, coupled with a requested release for Bio-Tech 

directors, was flagged very early on in these proceedings. The specific SSCL Transaction could 

not be proposed until the Bio-Tech SISP process had run its course, and the overall terms of the 

interrelated restructuring involving the Plan, the 659 Transaction, and the SSCL Transaction were 

finalized. Although time was compressed, as it often is in CCAA proceedings, there was sufficient 

time for creditors, including CRA, to respond. 

f. Effect on Creditors and Other Stakeholders 

i. General Effect on Creditors 

[90] Bio-Tech creditors have not had the benefit of a creditor vote with respect to the proposed 

RVO structure, as contemplated by the CCAA.  

[91] The proposed transactions, including the SSCL Transaction, will not provide sufficient 

proceeds to pay Bio-Tech’s unsecured creditors, including CRA’s significant claims against Bio-

Tech for the Arrears. The Monitor noted that the lack of proceeds to pay CRA “is a function of the 

                                                 
7 Affidavit of Mark Townsend sworn October 21, 2024, paras 42-43; Third Report of the Monitor dated October 29, 

2024 (filed October 30, 2024), para 47; Sixth Monitor’s Report, para 64. 
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value of Bio-Tech’s business, as fully tested under the SISP, and the priority of the CRA claims 

relative to the claims of the priority creditors”.8 Delta 9 pointed to other cannabis restructurings 

where releases were approved notwithstanding significant amounts owing to CRA for excise tax 

and/or GST/HST. 

[92] Zero recovery for unsecured creditors is often a function of the financial state of the debtor, 

not the RVO process: Long Run Exploration at para 19, citing Acerus Pharmaceuticals at para 

32; Just Energy at para 57, Blackrock Metals at para 109; CCAA Plan of Arrangement – 

Clearbeach and Forbes, 2021 ONSC 5564 at para 27(k). Further, there is no requirement that 

creditors be treated equally: Clearbeach and Forbes at para 27(k), citing Grafton-Fraser v 

Cadillac, 2017 ONSC 2496 at paras 23-24. 

[93] The Monitor is not aware of any stakeholder in the CCAA proceedings that would be worse 

off under the RVO structure. 

[94] On the other hand, approval of the SSCL Transaction (which includes the RVO Releases) 

will allow the Bio-Tech business to continue as a going concern under the new ownership of SSCL, 

for the future benefit of all stakeholders including CRA. 

ii. Effect on Future Application of the Income Tax Act  

[95] CRA raised an issue with the potential effect of approving clause 4.3 of the SPA, which 

provides (with the language of concern emphasized): 

Pursuant to the Implementation Steps and the Approval and Vesting Order, at the 

Closing Time, all Taxes owed or owing or accrued due by Bio-Tech in respect of 

the period prior to the Filing Date shall be transferred to, vested in and assumed by 

ResidualCo, including any Taxes related to debt forgiveness arising from or in 

connection with the consummation of the Transaction and the transfer of the 

Excluded Assets and Excluded Liabilities to ResidualCo; provided, however, 

that the foregoing shall not: (a) relieve the Purchaser from Liability for Taxes 

arising during and in respect of the period from and after the Filing Date and 

relating to Retained Liabilities, or arising from audits or reassessments that relate 

to Retained Liabilities; or (b) relieve the Purchaser from any obligation to pay 

Taxes exigible by a purchaser in respect of a transaction like the Transaction in the 

same or similar circumstances. Any and all obligations and Liabilities arising from 

any audits or reassessments with respect to any Taxes that relate to a time period 

occurring, or facts arising, prior to the Closing Date, regardless of when such audit 

was commenced or completed, shall be transferred to and vest in ResidualCo. 

[96] CRA argued that, if applicable, section 80 of the Income Tax Act, RSC 1985 c 1 (5th Supp) 

(ITA) operates to include certain forgiven debt amounts as income in the future and the Court 

cannot approve a provision in a transaction contract that requires the Minister not to apply the ITA. 

CRA relies on R v Beach, 2001 BCCA 7 and Proposal of Sail Plein Air inc, 2024 QCCS 1689 

(under appeal) to say that such a court approval would be illegal. Such a provision prohibiting the 

                                                 
8 Sixth Monitor’s Report, para 54. 
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Minister from including income would be unenforceable: Canadian Red Cross Society, Re, 2006 

CanLII 22141 (ON SC) at para 45. 

[97] Counsel for the Plan Sponsor provided some proposed language to include in the ARVO 

to attempt to address CRA’s concern, as CRA made it clear it did not intend this “technical issue” 

(as CRA’s counsel described it) to derail the Delta 9 restructuring process. The proposed language, 

in my view, assists by ensuring that CRA’s position is not intended to bind the Minister. However, 

the proposed language effectively defers the matter in the same way that was rejected as 

inappropriate by the British Columbia Court of Appeal in Beach. In Beach, at para 18, the Court 

held that a court could not sanction a bankruptcy proposal that exempts a debtor from section 80 

of the ITA and imposes that exemption on Revenue Canada. In my view, I must consider whether 

the SPA can be approved in its current form. 

[98] An important rule of contractual interpretation is that if there are two apparently viable 

interpretations and one of them would result in illegality, the other interpretation should be 

preferred: Calgary (City) v International Association of Fire Fighters (Local 255), 2008 ABCA 

77 at para 32. I interpret clause 4.3 of the SPA such that it was not objectively intended by the 

parties to the SPA to include a provision that would be illegal for the Court to approve.  

[99] Accordingly, and based on the specific wording used by the parties to the SPA, I do not 

interpret any inclusion of income based on the operation of section 80 of the ITA to be part of 

“Taxes related to debt forgiveness arising from or in connection with the consummation of the 

Transaction” which are transferred to and vest in ResidualCo, under clause 4.3. At this time, it is 

unknown exactly how or whether section 80 of the ITA may be engaged or, if it is engaged, whether 

it would necessarily lead to taxes payable in any event. 

[100] The proposed ARVO must be amended to include the language proposed by the Plan 

Sponsor in argument, as well as language that makes it clear that clause 4.3 does not apply to any 

future inclusion of income to Bio-Tech pursuant to section 80 of the ITA. As this matter was only 

briefly argued at the Hearing, I leave it to counsel to draft appropriate agreeable language based 

on these reasons. If issues arise in doing so, or if my decision has unintended consequences not 

raised in argument, counsel may seek my further direction. 

iii. Effect on Future Environmental Obligations 

[101] Although it was not raised by any party, it is incumbent on the Court to be vigilant about 

attempts to shed environmental remediation and reclamation obligations in an RVO: Sarra-RVO 

at para 24. RVO structures that retain environmental remediation and reclamation obligations, and 

which avoid attempting to usurp the regulatory enforcement of environment remediation and 

reclamation obligations, are factors cited in support of (or required for) the approval of RVOs: 

Long Run Exploration at para 23; Re Mantle Materials Group, Ltd, 2023 ABKB 488 at paras 

10-11; Rambler Metals at para 105; Harte Gold at para 83. 

[102] It is also incumbent for applicants seeking approval of RVOs to ensure that all parties 

interested in or affected by the RVO are served and given notice: Validus Power Corp et al and 

Macquarie Equipment Finance Limited, 2023 ONSC 6367 at para 119. Whenever real property 

is involved in a transaction, it is best practice to ensure that the applicable Crown office or 

environmental regulatory agency is given notice.  
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[103] I raised a concern with the definition of “Excluded Liabilities” in the SPA as potentially 

overreaching and affecting future reclamation or remediation obligations the Ministry may seek to 

enforce in the future in respect of the Bio-Tech Facility. Section 2.2 of the SPA provides (emphasis 

added): 

2.2 Excluded Liabilities 

(a) Pursuant to the Approval and Vesting Order, save and except for the 

Retained Liabilities, all debts, obligations, Liabilities, Encumbrances, 

indebtedness, Excluded Contracts, leases, agreements, undertakings, 

Claims, rights and entitlements of any kind or nature whatsoever 

(whether direct or indirect, known or unknown, absolute or contingent, 

accrued or unaccrued, liquidated or unliquidated, matured or 

unmatured or due or not yet due, in law or in equity and whether based 

in statute or otherwise) of or against Bio-Tech, the Bio-Tech Shares, or 

against, relating to or affecting any of the Retained Assets, or any 

Excluded Assets or Excluded Contracts, including, inter alia, the non-

exhaustive list of Liabilities set forth in Schedule “C” (collectively, the 

“Excluded Liabilities”) shall be excluded and will no longer be binding 

on Bio-Tech, the Bio-Tech Shares (or the holders thereof), Retained Assets, 

Employees, Permits and Licenses or Books and Records following the 

Closing Time. 

[104] In argument, I was advised that there are no known environmental concerns with the Bio-

Tech Facility, although that was not in evidence. I understood the position of Delta 9 to be that the 

definition of Excluded Liabilities was not intended to include the Ministry’s right to take steps to 

protect the environment (including to issue environmental protection orders) in the future (which 

I took to mean whether any adverse environmental conditions arose before or after the CCAA 

filing). SSCL did not participate in the Hearing. 

[105] As it did with the SAVO, following the Hearing, Delta 9 (with the concurrence of the Plan 

Sponsor, the Monitor and SSCL) proposed an additional term to the ARVO which would provide 

the Ministry 21 days upon service of a granted ARVO to apply to come back to vary its terms in 

respect of environmental liabilities. That is appropriate in the circumstances, if necessary, to allow 

appropriate language to be included to ensure that the ARVO does not have unintended 

consequences related to the future statutory discretion of the Ministry. 

g. Viable Alternatives and Recovery Under Liquidation 

[106] I find that there are no viable alternatives to the SSCL Transaction. According to the 

Monitor, if the SSCL Transaction were not to close and the ARVO is not granted, this would result 

in an immediate shut-down and liquidation of Bio-Tech. The Monitor is not aware of any viable 

alternative that would produce a more favourable result in the proceedings.9 I accept the Monitor’s 

unchallenged evidence. 

                                                 
9 Sixth Monitor’s Report, paras 49-52. 
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[107] CRA is potentially worse off if the RVO Releases are included in the ARVO. CRA has not 

adduced evidence of what, if any, likely recovery it might obtain from Arbuthnot or former Bio-

Tech directors if the RVO Releases are not approved. 

[108] There is no specific evidence of what the liquidation of Bio-Tech alone would likely 

generate, however, given that the only interest in the Bio-Tech business was from SSCL based on 

the assumption that required licences would be available and operations would continue, it can be 

inferred that recovery for creditors overall would be materially less.  

[109] Further, as noted elsewhere in these Reasons, the SSCL Transaction is intertwined with the 

659 Transaction and the Plan (both of which CRA agrees with or did not oppose). A liquidation 

of the Delta 9 businesses would result in Affected Creditors receiving no recovery, reduced 

recovery for the priority secured creditor SNDL, the shut-down of retail outlets and the Bio-Tech 

manufacturing business, the loss of jobs, and increased fees and bankruptcy costs. 

[110] Based on the evidence before me, I find that the proposed RVO structure produces an 

overall economic result better than liquidation. 

h. Consideration 

[111] The consideration to be paid by SSCL in the SSCL Transaction is the only evidence of 

value of the assets preserved under the RVO structure. SSCL negotiated at arm’s length pursuant 

to the Bio-Tech SISP. There is no evidence that the consideration is unreasonable. CRA appears 

to acknowledge that “the market has spoken”. 

i. The RVO Releases 

[112] As noted, CRA’s objection is not to the SSCL Transaction, per se, but the Bio-Tech 

directors or former directors being included in the RVO Releasees relating to the Arrears.  

[113] I consider relevant factors below. 

i. Rational Connection? 

[114] I find that the RVO Releases, including the release of Arbuthnot, are rationally connected 

to the SSCL Transaction. Arbuthnot will be involved in the implementation of the SSCL 

Transaction and is the only person with the necessary security clearance to allow Bio-Tech to 

operate in compliance with its Health Canada Licence. Releasing Arbuthnot is part of the quid pro 

quo for his continued participation in the implementation of the SSCL Transaction, the 659 

Transaction and the Plan. Further, the releases may avoid director indemnity claims or future 

litigation about director indemnity claims. 

[115] CRA’s argument that the release of Arbuthnot and former Bio-Tech directors in respect of 

the Arrears is not rationally connected to the SSCL Transaction or the Plan is based, at least in 

part, on its premise that their release is not necessary to the SSCL Transaction. I address that 

argument below. 
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ii. Can the SSCL Transaction or the Plan Succeed without 

the Releases? 

[116] CRA stated that “mere assessing of directors does not impact the plan going forward”. 

Unfortunately, CRA’s statement is based on speculation and not evidence and I must base my 

decision on evidence. CRA has not contradicted the evidence filed by Delta 9, including 

Arbuthnot’s affidavits, or the opinion and advice of the Monitor. 

[117] I find that, based on the undisputed evidence, the release of Arbuthnot is integral to the 

success of the SSCL Transaction. CRA acknowledged that he was the “lynchpin” for the Health 

Canada licence. If that licence is not available to Bio-Tech, its business would be immediately 

disrupted and would likely result in an immediate shut-down and liquidation of Bio-Tech, which 

would garner a lower purchaser price.10  

[118] As noted above, in the early phases of these proceedings, Arbuthnot and other directors 

were considering their options and the KERP, which contemplated their later release, was 

approved by the Court to incentivize their retention. It can be reasonably inferred that the 

contemplated releases, now coming to fruition, were important for Arbuthnot to continue to be 

involved. 

[119] Without approval of the RVO Releases, one of the conditions to the SSCL Transaction 

would not be fulfilled. I agree with CRA that the Court should not accept releases simply because 

they have been packaged together as a condition precedent to a transaction or restructuring, and 

that “strong-arm tactics” of incumbent directors should be resisted: Green Relief at para 52. 

Success of the transaction or plan should be assessed with regard to factors other than potential 

strong-arming: Green Relief at para 53.  

[120] However, in my view, the Court’s assessment of whether requiring releases even 

constitutes director “strong-arming” in the CCAA process must be based on the evidence available. 

In this case, the concept of proposed releases was in the Restructuring Term Sheet and supported 

by the Plan Sponsor before the CCAA process even began. 

[121] CRA speculates that, without the releases, SSCL would nonetheless proceed with the 

transaction. In my view, without the protection of the RVO Releases, there would be considerable 

uncertainty for SSCL as to whether Arbuthnot would agree to stay involved or on what terms. 

Without Arbuthnot’s involvement, the entire nature of the SPA would be different and whether 

SSCL would waive the release condition or renegotiate another transaction is unknown. For 

example, if SSCL had to indemnify Arbuthnot or former Bio-Tech directors for their potential 

personal liability for the Arrears, it would materially change the economics of the SSCL 

Transaction. The best evidence I have is that the RVO Releases were made a condition of the SPA 

and the RVO structure because they were required and important, and that without them the closing 

of the SSCL Transaction would be at serious risk. 

[122] If the SSCL Transaction were not to close, I find there would likely be a harmful ripple 

impact on the overall Delta 9 restructuring. In that event, the lease required for the 659 Transaction 

to close would not be signed, and the conditions of the 659 Transaction would be unfulfilled. It is 

unlikely that 659 would close the 659 Transaction at the same price, if at all, without a locked-in 

                                                 
10 Sixth Monitor’s Report, para 50. 

20
25

 A
B

K
B

 5
2 

(C
an

LI
I)

79 



23 

 

and operating tenant. In turn, then, conditions of the Plan would be unfulfilled, and the 

implementation of the Plan would be at risk. The Plan Sponsor may withdraw the Plan if the Plan’s 

conditions, including the approval of the SSCL Transaction, are not met.11 The Plan Sponsor 

explained that the SSCL Transaction, with the RVO Releases, is critical to the Plan Sponsor 

because it is legally unable to acquire Bio-Tech due to its own regulatory restrictions. 

[123] The best evidence before me is that the loss of Arbuthnot’s cooperation and involvement 

could potentially cause the entire restructuring of Delta 9 to fail, or to have to restart the process 

over again, all of which would likely lead to less recovery, increased costs, and the loss of time 

and expense incurred to date by the Plan Sponsor and other stakeholders. 

[124] It is fully open to creditors, like CRA, to argue that director’s releases, that are made a 

condition precedent to transactions in restructurings, are not actually necessary for the transaction 

or plan to succeed, but they must provide the Court the evidentiary foundation to support those 

arguments. CRA did not do that, and, on balance, I find that the evidentiary record does not support 

CRA’s position. 

iii. Releasee Contribution 

[125] The undisputed evidence is that the RVO Releasees, including Arbuthnot, contributed 

significantly to the SSCL Transaction, and they will continue to do so until the transaction closes 

and is implemented as part of the overall Delta 9 restructuring. CRA’s argument that Arbuthnot 

was not the only one that contributed is true but is not a persuasive reason to reject the RVO 

Releases in this case. 

iv. Benefit to Debtors and Creditors 

[126] CRA argues that the RVO Releases do not benefit the creditors, but rather simply prevent 

CRA from potentially collecting against Bio-Tech’s directors for amounts that Bio-Tech 

misappropriated when it failed to pay for excise duties and GST. 

[127] CRA’s position is again based on the premise that the RVO Releases are not necessary for 

the success of the SSCL Transaction or the Plan. For the reasons above, I find that premise to be 

unsupported and find that the RVO Releases benefit Bio-Tech and creditors generally. 

v. Creditor Knowledge of the Nature and Effect of the 

Releases 

[128] For the reasons above, including under the heading “creditor consultation”, the creditors 

(including CRA) have had knowledge of the nature and effect of the proposed RVO Releases. 

vi. Fair, Reasonable and Not Overly Broad? 

[129] The proposed ARVO provides the RVO Releasees a broad release of all present future 

claims, liabilities and other matters based on any act, omission transaction, dealing or other 

occurrence existing or taking place prior to the “Closing Time” or arising in connection with or 

                                                 
11 Fifth Monitor’s Report dated November 26, 2024, paras 36-37. 
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relating in any manner whatsoever to the SPA, the SSCL Transaction, or the conduct of these 

CCAA proceedings. 

[130] However, there are exceptions: the RVO Releases as treated under the proposed ARVO: 

(a) do not release any claim not permitted to be released pursuant to section 5.1(2) of 

the CCAA, namely claims that relate to contractual rights of creditors or are based 

on allegations of misrepresentations made by directors to creditors or of wrongful 

or oppressive conduct by directors; 

(b) do not release any claim or liability arising out of any gross negligence or wilful 

misconduct on the part of the released directors and officers of Bio-Tech and 

ResidualCo; 

(c) do not apply to or prevent any person from commencing or continuing actions for 

an “Insured Claim” under any insurance policy maintained by Bio-Tech, which can 

be a mitigating factor to the loss of claims: Atlas Global at paras 92-93;  

(d) do not apply to performance of obligations under the SSCL Transaction; and 

(e) do not affect certain CRA set-off rights against Bio-Tech for pre and post CCAA 

filing amounts owed. 

[131] Other than CRA, no creditor or stakeholder opposed the releases as being unfair or overly 

broad. 

[132] CRA’s core position is that the release of Arbuthnot from assessment for the Arrears 

renders the RVO Releases unfair. CRA appears to suggest that Arbuthnot has intentionally and by 

design orchestrated the Delta 9 restructuring to his personal benefit, and that Arbuthnot has already 

received benefits that more than compensate him for his involvement and continued involvement 

in the restructuring. CRA describes the further release related to assessment for Arrears as a 

“gratuitous benefit”.  

[133] CRA argues the following: 

(a) although Arbuthnot was integral to Bio-Tech due to his security clearance related 

to Health Canada licence, that should not excuse his mismanagement and his 

causing the effective misappropriation of funds owed to CRA for GST and Excise 

remittances; 

(b) Arbuthnot obtained the benefit of the KERP program. CRA argues that this already 

compensated him for remaining involved and assisting the restructuring process 

and that he does not need the further benefit of the RVO Release for staying 

involved; 

(c) Arbuthnot will remain employed by Bio-Tech moving forward, after SSCL 

becomes its owner; 
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(d) Arbuthnot and his father (Bill Arbuthnot) created for themselves an employment 

agreement which provided them each a right to $5,000,000 upon a change of control 

of Bio-Tech, for which they both filed claims in the CCAA proceedings in August 

2024 (Arbuthnot Claims). CRA argues that the Arbuthnot Claims, which have 

been accepted as contingent claims, inflated the creditor pool which decreased 

potential recovery for other creditors and, further, gave those claims significant 

voting power on the Plan; and 

(e) Arbuthnot and Bill Arbuthnot assigned the Arbuthnot Claims to another creditor 

(Uncle Sam’s Cannabis Ltd), in return for a release of their personal liabilities to 

that creditor. CRA argues that Arbuthnot should not be able to obtain the benefit of 

those releases and then also release from potentially liability for the Arrears. 

[134] CRA asserts that many of these details were not previously available and, therefore, CRA 

did not have an opportunity to provide comments earlier. I reject that notion. The Arbuthnot proofs 

of claims based on their employment agreements were filed in August 2024 as part of the claims 

process. The proposed release of Bio-Tech directors was known before and since that time. The 

quantum of claims was reported in the Fifth Report of the Monitor’s dated November 26, 2024. It 

was open to CRA to seek more information about the claims of directors, or to question Arbuthnot 

on his affidavits, if CRA wanted to know more information about their claims or how they are 

affected by Delta 9’s financial situation or its restructuring. 

[135] Arbuthnot’s employment agreement was executed in 2021, by a different director on behalf 

of Delta 9, long before the CCAA proceedings. There is no evidentiary basis to suggest it was 

improper when executed. Delta 9 Parent is a public company and Arbuthnot and others owed 

fiduciary obligations to ensure they acted in the best interest of the corporations. Delta 9 Parent 

had public reporting obligations that likely disclosed terms of his employment agreement. In my 

view, without more, Arbuthnot cannot be blamed for advancing claims in the CCAA proceedings 

he is contractually entitled to claim, or from assigning those claims to another party.  

[136] Further, Arbuthnot cannot be blamed for the creation or use of the regulatory regime which 

makes his participation integral to a restructuring. 

[137] I agree with CRA that, in appropriate cases, as part of considering the fairness of a release, 

other benefits connected to a restructuring obtained by a proposed releasee, and the proposed 

releasee’s circumstances and conduct in the context of a restructuring, may be relevant in 

approving releases within an RVO structure. This could include whether the proposed releasee has 

acted in good faith: CCAA, section 18.6; Bellatrix Exploration Ltd (Re), 2020 ABQB 809 at para 

105; Razor Energy Corp, Razor Holdings Gp Corp, and Blade Energy Services Corp (Re), 2025 

ABKB 30 at paras 49-51.  

[138] In my view, however, a party seeking to oppose a release on these grounds should engage 

and advise of its position early in the process and build an evidentiary record to allow the Court to 

reasonably assess those factors. That might include (among other things) evidence about the 

alleged net benefits already received by the proposed releasee, the economic benefits of the 

transaction overall, the potential value of the release to the releasee, the potential economic impact 

of not approving the release, the actual prejudice to the creditor, and whether the proposed releasee 

is acting in good faith.  
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[139] CRA has not done these things. While it is true that Delta 9 misused funds owed to CRA 

for other purposes, it appears to have been to attempt to maintain the business as a going concern 

during tumultuous times in a new industry. This is not an excuse but is a relevant factor, 

particularly given that the Arrears appear to have accumulated over an extended period and CRA 

did not strictly enforce its rights. In the CCAA proceedings, CRA waited to see how things 

unfolded, including whether the Bio-Tech SISP process might garner a qualifying bid that would 

generate CRA better recovery. Then, at the last possible moment, CRA asked the Court to reject 

the Bio-Tech directors’ release and lift the Stay in its favour without a filed application or 

supporting evidence. CRA has not proven, on this record, that Arbuthnot or former directors did 

not act in good faith contrary to section 18.6 of the CCAA. The evidence and arguments from other 

Hearing participants, including the Monitor as court officer, suggests Arbuthnot has been acting 

in good faith. 

[140] A creditor’s approach and timeliness in advancing its position against a proposed release 

is also a relevant factor in assessing whether to approve an RVO structure with releases. I find that 

if I were to accede to CRA’s position and grant the relief it seeks, it would be inconsistent with 

this Court’s supervisory role to ensure that the CCAA process unfolds in a fair and transparent 

manner: Delta 9 at para 64, citing Target Canada 2016 at para 72. It would be unfair to the other 

CCAA stakeholders, particularly the Plan Sponsor (who has provided significant funding to Delta 

9 for this CCAA process), SNDL (the priority secured creditor that stands to lose its full recovery 

if the restructuring is frustrated), and Arbuthnot (whose personal intentions and conduct is the 

target of CRA’s assertions). 

[141] Ultimately, in addition to these concerns, CRA essentially asks the Court to deny the 

proposed release of Bio-Tech’s directors as unfair, on the speculative assertion or hope that doing 

so will allow CRA to collect more of the Arrears while not destroying the hard-earned benefits of 

the overall complex Delta 9 restructuring (which CRA otherwise supports). I am not satisfied it is 

appropriate to take that risk on the evidentiary record before me. 

[142] In the circumstances, I am unable to agree with CRA that RVO Releases are unfair based 

on Arbuthnot’s conduct or due to other benefits he may or may not have received. I find that, based 

on the record before me, that the RVO Releases are fair, reasonable and not overly broad. 

j. Effect of Not Approving the RVO 

[143] As noted above, I find that the effect of not approving the RVO, with the RVO Releases, 

at this juncture puts the benefits of the SSCL Transaction, the 659 Transaction and the Plan at 

serious risk. 

k. Remedial Purpose of CCAA 

[144] The remedial purpose of the CCAA favours approving the SSCL Transaction for the benefit 

of allowing Bio-Tech to continue as a going concern for the general benefit of stakeholders, 

including the Plan Sponsor, SNDL, Bio-Tech employees and others (including CRA). This is not 

overridden in this case by CRA’s position, or the fact that Arbuthnot and other Bio-Tech Directors 

are released from being assessed for the Arrears. 
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l. Conclusion re SSCL Transaction 

[145] For the reasons set out above, I find that the approval of the SSCL Transaction, including 

the RVO Releases is appropriate. I grant the form of proposed ARVO with the noted amendments 

noted above. 

IV. Conclusion 

[146] I grant the proposed “Order – Sanction of Plan and Stay Extension”, the proposed SAVO 

and the proposed ARVO, as amended as noted above. 

Heard on the 10th day of January 2025. 

Dated at the City of Calgary, Alberta this 29th day of January 2025. 

 

 

 

 
M.A. Marion 

J.C.K.B.A. 
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Ryan Zahara, Molly McIntosh and Chris Nyberg, MLT Aikins LLP 

for Delta 9 Cannabis Inc., Delta 9 Logistics Inc., Delta 9 Bio-Tech Inc., Delta 9 Lifestyle 

Cannabis Clinic Inc. and Delta 9 Cannabis Store Inc. 

James Reid and Matthew Cressatti, Miller Thomson LLP 

for 2759054 Ontario Inc. operating as Fika Herbal Goods 

Ashley Bowron, McCarthy Tetrault LLP 

for SNDL Inc. 

David LeGeyt, Burnet, Duckworth & Palmer LLP 

for the Monitor, Alvarez & Marsal Canada Inc. 

Howard A. Gorman, K.C., Norton Rose Fulbright Canada LLP 

for the directors and officers of Delta 9 and Bio-Tech 
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