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1993 CarswellOnt 183
Ontario Court of Justice (General Division — Commercial List)

Lehndorff General Partner Ltd., Re

1993 CarswellOnt 183, [1993] O.J. No. 14, 17 C.B.R. (3d) 24, 37 A.C.W.S. (3d) 847, 9 B.L.R. (2d) 275

Re Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36; Re Courts of Justice
Act, R.S.O. 1990, c. C-43; Re plan of compromise in respect of LEHNDORFF GENERAL

PARTNER LTD. (in its own capacity and in its capacity as general partner of LEHNDORFF
UNITED PROPERTIES (CANADA), LEHNDORFF PROPERTIES (CANADA)

and LEHNDORFF PROPERTIES (CANADA) II) and in respect of certain of their
nominees LEHNDORFF UNITED PROPERTIES (CANADA) LTD., LEHNDORFF
CANADIAN HOLDINGS LTD., LEHNDORFF CANADIAN HOLDINGS II LTD.,
BAYTEMP PROPERTIES LIMITED and 102 BLOOR STREET WEST LIMITED
and in respect of THG LEHNDORFF VERMÖGENSVERWALTUNG GmbH (in its
capacity as limited partner of LEHNDORFF UNITED PROPERTIES (CANADA))

Farley J.

Heard: December 24, 1992
Judgment: January 6, 1993

Docket: Doc. B366/92

Counsel: Alfred Apps, Robert Harrison and Melissa J. Kennedy , for applicants.
L. Crozier , for Royal Bank of Canada.
R.C. Heintzman , for Bank of Montreal.
J. Hodgson, Susan Lundy and James Hilton , for Canada Trustco Mortgage Corporation.
Jay Schwartz , for Citibank Canada.

Stephen Golick , for Peat Marwick Thorne *  Inc., proposed monitor.
John Teolis , for Fuji Bank Canada.
Robert Thorton , for certain of the advisory boards.

Farley J.:

1      These are my written reasons relating to the relief granted the applicants on December 24, 1992 pursuant to their application
under the Companies' Creditors Arrangement Act , R.S.C. 1985, c. C-36 ("CCAA") and the Courts of Justice Act , R.S.O. 1990,
c. C.43 ("CJA"). The relief sought was as follows:

(a) short service of the notice of application;

(b) a declaration that the applicants were companies to which the CCAA applies;

(c) authorization for the applicants to file a consolidated plan of compromise;

(d) authorization for the applicants to call meetings of their secured and unsecured creditors to approve the consolidated
plan of compromise;

(e) a stay of all proceedings taken or that might be taken either in respect of the applicants in their own capacity or on
account of their interest in Lehndorff United Properties (Canada) ("LUPC"), Lehndorff Properties (Canada) ("LPC") and
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Lehndorff Properties (Canada) II ("LPC II") and collectively (the "Limited Partnerships") whether as limited partner, as
general partner or as registered titleholder to certain of their assets as bare trustee and nominee; and

(f) certain other ancillary relief.

2      The applicants are a number of companies within the larger Lehndorff group ("Group") which operates in Canada and
elsewhere. The group appears to have suffered in the same way that a number of other property developers and managers which
have also sought protection under the CCAA in recent years. The applicants are insolvent; they each have outstanding debentures
issues under trust deeds; and they propose a plan of compromise among themselves and the holders of these debentures as well
as those others of their secured and unsecured creditors as they deemed appropriate in the circumstances. Each applicant except
THG Lehndorff Vermögensverwaltung GmbH ("GmbH") is an Ontario corporation. GmbH is a company incorporated under
the laws of Germany. Each of the applicants has assets or does business in Canada. Therefore each is a "company" within the
definition of s. 2 of the CCAA. The applicant Lehndorff General Partner Ltd. ("General Partner Company") is the sole general
partner of the Limited Partnerships. The General Partner Company has sole control over the property and businesses of the
Limited Partnerships. All major decisions concerning the applicants (and the Limited Partnerships) are made by management
operating out of the Lehndorff Toronto Office. The applicants aside from the General Partner Company have as their sole
purpose the holding of title to properties as bare trustee or nominee on behalf of the Limited Partnerships. LUPC is a limited
partnership registered under the Limited Partnership Act , R.S.O. 1990, c. L.16 ("Ontario LPA"). LPC and LPC II are limited
partnerships registered under Part 2 of the Partnership Act , R.S.A. 1980, c. P-2 ("Alberta PA") and each is registered in Ontario
as an extra provincial limited partnership. LUPC has over 2,000 beneficial limited partners, LPC over 500 and LPC II over 250,
most of whom are residents of Germany. As at March 31, 1992 LUPC had outstanding indebtedness of approximately $370
million, LPC $45 million and LPC II $7 million. Not all of the members of the Group are making an application under the
CCAA. Taken together the Group's indebtedness as to Canadian matters (including that of the applicants) was approximately
$543 million. In the summer of 1992 various creditors (Canada Trustco Mortgage Company, Bank of Montreal, Royal Bank of
Canada, Canadian Imperial Bank of Commerce and the Bank of Tokyo Canada) made demands for repayment of their loans. On
November 6, 1992 Funtanua Investments Limited, a minor secured lendor also made a demand. An interim standstill agreement
was worked out following a meeting of July 7, 1992. In conjunction with Peat Marwick Thorne Inc. which has been acting as
an informal monitor to date and Fasken Campbell Godfrey the applicants have held multiple meetings with their senior secured
creditors over the past half year and worked on a restructuring plan. The business affairs of the applicants (and the Limited
Partnerships) are significantly intertwined as there are multiple instances of intercorporate debt, cross-default provisions and
guarantees and they operated a centralized cash management system.

3      This process has now evolved to a point where management has developed a consolidated restructuring plan which plan
addresses the following issues:

(a) The compromise of existing conventional, term and operating indebtedness, both secured and unsecured.

(b) The restructuring of existing project financing commitments.

(c) New financing, by way of equity or subordinated debt.

(d) Elimination or reduction of certain overhead.

(e) Viability of existing businesses of entities in the Lehndorff Group.

(f) Restructuring of income flows from the limited partnerships.

(g) Disposition of further real property assets aside from those disposed of earlier in the process.

(h) Consolidation of entities in the Group; and

(i) Rationalization of the existing debt and security structure in the continuing entities in the Group.
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Formal meetings of the beneficial limited partners of the Limited Partnerships are scheduled for January 20 and 21, 1993 in
Germany and an information circular has been prepared and at the time of hearing was being translated into German. This
application was brought on for hearing at this time for two general reasons: (a) it had now ripened to the stage of proceeding
with what had been distilled out of the strategic and consultative meetings; and (b) there were creditors other than senior secured
lenders who were in a position to enforce their rights against assets of some of the applicants (and Limited Partnerships) which
if such enforcement did take place would result in an undermining of the overall plan. Notice of this hearing was given to
various creditors: Barclays Bank of Canada, Barclays Bank PLC, Bank of Montreal, Citibank Canada, Canada Trustco Mortgage
Corporation, Royal Trust Corporation of Canada, Royal Bank of Canada, the Bank of Tokyo Canada, Funtauna Investments
Limited, Canadian Imperial Bank of Commerce, Fuji Bank Canada and First City Trust Company. In this respect the applicants
have recognized that although the initial application under the CCAA may be made on an ex parte basis (s. 11 of the CCAA;
Re Langley's Ltd., [1938] O.R. 123, [1938] 3 D.L.R. 230 (C.A.) ; Re Keppoch Development Ltd. (1991), 8 C.B.R. (3d) 95 (N.S.
T.D.) . The court will be concerned when major creditors have not been alerted even in the most minimal fashion (Re Inducon
Development Corp. (1992), 8 C.B.R. (3d) 306 (Ont. Gen. Div.) at p. 310). The application was either supported or not opposed.

4      "Instant" debentures are now well recognized and respected by the courts: see Re United Maritime Fishermen Co-operative
(1988), 67 C.B.R. (N.S.) 44 (N.B. Q.B.) , at pp. 55-56, varied on reconsideration (1988), 68 C.B.R. (N.S.) 170 (N.B. Q.B.) ,
reversed on different grounds (1988), 69 C.B.R. (N.S.) 161 (N.B. C.A.) , at pp. 165-166; Re Stephanie's Fashions Ltd. (1990),
1 C.B.R. (3d) 248 (B.C. S.C.) at pp. 250-251; Nova Metal Products Inc. v. Comiskey (Trustee of) (sub nom. Elan Corp. v.
Comiskey ) (1990), 1 O.R. (3d) 289, 1 C.B.R. (3d) 101 (C.A.) per Doherty J.A., dissenting on another point, at pp. 306-310
(O.R.); Ultracare Management Inc. v. Zevenberger (Trustee of) (sub nom. Ultracare Management Inc. v. Gammon ) (1990), 1
O.R. (3d) 321 (Gen. Div.) at p. 327. The applicants would appear to me to have met the technical hurdle of s. 3 and as defined
s. 2) of the CCAA in that they are debtor companies since they are insolvent, they have outstanding an issue of debentures
under a trust deed and the compromise or arrangement that is proposed includes that compromise between the applicants and
the holders of those trust deed debentures. I am also satisfied that because of the significant intertwining of the applicants it
would be appropriate to have a consolidated plan. I would also understand that this court (Ontario Court of Justice (General
Division)) is the appropriate court to hear this application since all the applicants except GmbH have their head office or their
chief place of business in Ontario and GmbH, although it does not have a place of business within Canada, does have assets
located within Ontario.

5      The CCAA is intended to facilitate compromises and arrangements between companies and their creditors as an alternative
to bankruptcy and, as such, is remedial legislation entitled to a liberal interpretation. It seems to me that the purpose of the
statute is to enable insolvent companies to carry on business in the ordinary course or otherwise deal with their assets so as to
enable plan of compromise or arrangement to be prepared, filed and considered by their creditors and the court. In the interim, a
judge has great discretion under the CCAA to make order so as to effectively maintain the status quo in respect of an insolvent
company while it attempts to gain the approval of its creditors for the proposed compromise or arrangement which will be to the
benefit of both the company and its creditors. See the preamble to and sections 4, 5, 6, 7, 8 and 11 of the CCAA; Reference re
Companies' Creditors Arrangement Act, [1934] S.C.R. 659 at p. 661, 16 C.B.R. 1, [1934] 4 D.L.R. 75 ; Meridian Developments
Inc. v. Toronto Dominion Bank, [1984] 5 W.W.R. 215 (Alta. Q.B.) at pp. 219-220; Norcen Energy Resources Ltd. v. Oakwood
Petroleums Ltd. (1988), 72 C.B.R. (N.S.) 1, 63 Alta. L.R. (2d) 361 (Q.B.) , at pp. 12-13 (C.B.R.); Quintette Coal Ltd. v. Nippon
Steel Corp. (1990), 2 C.B.R. (3d) 303 (B.C. C.A.) , at pp. 310-311, affirming (1990), 2 C.B.R. (3d) 291, 47 B.C.L.R. (2d)
193 (S.C.) , leave to appeal to S.C.C. dismissed (1991), 7 C.B.R. (3d) 164 (S.C.C.) .; Nova Metal Products Inc. v. Comiskey
(Trustee of) , supra, at p. 307 (O.R.); Fine's Flowers v. Fine's Flowers (Creditors of) (1992), 7 O.R. (3d) 193 (Gen. Div.) ,
at p. 199 and "Reorganizations Under The Companies' Creditors Arrangement Act", Stanley E. Edwards (1947) 25 Can. Bar
Rev. 587 at p. 592.

6      The CCAA is intended to provide a structured environment for the negotiation of compromises between a debtor company
and its creditors for the benefit of both. Where a debtor company realistically plans to continue operating or to otherwise deal
with its assets but it requires the protection of the court in order to do so and it is otherwise too early for the court to determine
whether the debtor company will succeed, relief should be granted under the CCAA. see Nova Metal Products Inc. v. Comiskey
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(Trustee of) , supra at pp. 297 and 316; Re Stephanie's Fashions Ltd. , supra, at pp. 251-252 and Ultracare Management Inc.
v. Zevenberger (Trustee of) , supra, at p. 328 and p. 330. It has been held that the intention of the CCAA is to prevent any
manoeuvres for positioning among the creditors during the period required to develop a plan and obtain approval of creditors.
Such manoeuvres could give an aggressive creditor an advantage to the prejudice of others who are less aggressive and would
undermine the company's financial position making it even less likely that the plan will succeed: see Meridian Developments
Inc. v. Toronto Dominion Bank , supra, at p. 220 (W.W.R.). The possibility that one or more creditors may be prejudiced should
not affect the court's exercise of its authority to grant a stay of proceedings under the CCAA because this affect is offset by
the benefit to all creditors and to the company of facilitating a reorganization. The court's primary concerns under the CCAA
must be for the debtor and all of the creditors: see Quintette Coal Ltd. v. Nippon Steel Corp. , supra, at pp. 108-110; Hongkong
Bank of Canada v. Chef Ready Foods Ltd. (1990), 4 C.B.R. (3d) 311, 51 B.C.L.R. (2d) 84 (C.A.) , at pp. 315-318 (C.B.R.) and
Re Stephanie's Fashions Ltd. , supra, at pp. 251-252.

7      One of the purposes of the CCAA is to facilitate ongoing operations of a business where its assets have a greater value
as part of an integrated system than individually. The CCAA facilitates reorganization of a company where the alternative, sale
of the property piecemeal, is likely to yield far less satisfaction to the creditors. Unlike the Bankruptcy Act , R.S.C. 1985, c.
B-3, before the amendments effective November 30, 1992 to transform it into the Bankruptcy and Insolvency Act ("BIA"), it
is possible under the CCAA to bind secured creditors it has been generally speculated that the CCAA will be resorted to by
companies that are generally larger and have a more complicated capital structure and that those companies which make an
application under the BIA will be generally smaller and have a less complicated structure. Reorganization may include partial
liquidation where it is intended as part of the process of a return to long term viability and profitability. See Hongkong Bank of
Canada v. Chef Ready Foods Ltd. , supra, at p. 318 and Re Associated Investors of Canada Ltd. (1987), 67 C.B.R. (N.S.) 237
(Alta. Q.B.) at pp. 245, reversed on other grounds at (1988), 71 C.B.R. (N.S.) 71 (Alta. C.A.) . It appears to me that the purpose
of the CCAA is also to protect the interests of creditors and to enable an orderly distribution of the debtor company's affairs. This
may involve a winding-up or liquidation of a company or simply a substantial downsizing of its business operations, provided
the same is proposed in the best interests of the creditors generally. See Re Associated Investors of Canada Ltd. , supra, at p.
318; Re Amirault Fish Co., 32 C.B.R. 186, [1951] 4 D.L.R. 203 (N.S. T.D.) at pp. 187-188 (C.B.R.).

8      It strikes me that each of the applicants in this case has a realistic possibility of being able to continue operating, although
each is currently unable to meet all of its expenses albeit on a reduced scale. This is precisely the sort of circumstance in which
all of the creditors are likely to benefit from the application of the CCAA and in which it is appropriate to grant an order staying
proceedings so as to allow the applicant to finalize preparation of and file a plan of compromise and arrangement.

9      Let me now review the aspect of the stay of proceedings. Section 11 of the CCAA provides as follows:

11. Notwithstanding anything in the Bankruptcy Act or the Winding-up Act , whenever an application has been made under
this Act in respect of any company, the court, on the application of any person interested in the matter, may, on notice to
any other person or without notice as it may see fit,

(a ) make an order staying, until such time as the court may prescribe or until any further order, all proceedings taken or
that might be taken in respect of the company under the Bankruptcy Act and the Winding-up Act or either of them;

(b ) restrain further proceedings in any action, suit or proceeding against the company on such terms as the court sees fit; and

(c ) make an order that no suit, action or other proceeding shall be proceeded with or commenced against the company
except with the leave of the court and subject to such terms as the court imposes.

10      The power to grant a stay of proceeding should be construed broadly in order to permit the CCAA to accomplish its
legislative purpose and in particular to enable continuance of the company seeking CCAA protection. The power to grant a
stay therefore extends to a stay which affected the position not only of the company's secured and unsecured creditors, but also
all non-creditors and other parties who could potentially jeopardize the success of the plan and thereby the continuance of the
company. See Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd. , supra, at pp. 12-17 (C.B.R.) and Quintette Coal
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Ltd. v. Nippon Steel Corp. , supra, at pp. 296-298 (B.C. S.C.) and pp. 312-314 (B.C. C.A.) and Meridian Developments Inc.
v. Toronto Dominion Bank , supra, at pp. 219 ff. Further the court has the power to order a stay that is effective in respect of
the rights arising in favour of secured creditors under all forms of commercial security: see Hongkong Bank of Canada v. Chef
Ready Foods Ltd. , supra, at p. 320 where Gibbs J.A. for the court stated:

The trend which emerges from this sampling will be given effect here by holding that where the word "security" occurs
in the C.C.A.A., it includes s. 178 security and, where the word creditor occurs, it includes a bank holding s. 178 security.
To the extent that there may be conflict between the two statutes, therefore, the broad scope of the C.C.A.A. prevails.

11      The power to grant a stay may also extend to preventing persons seeking to terminate or cancel executory contracts,
including, without limitation agreements with the applying companies for the supply of goods or services, from doing so: see
Gaz Métropolitain v. Wynden Canada Inc. (1982), 44 C.B.R. (N.S.) 285 (C.S. Que.) at pp. 290-291 and Quintette Coal Ltd. v.
Nippon Steel Corp. , supra, at pp. 311-312 (B.C. C.A.). The stay may also extend to prevent a mortgagee from proceeding with
foreclosure proceedings (see Re Northland Properties Ltd. (1988), 73 C.B.R. (N.S.) 141 (B.C. S.C.) or to prevent landlords
from terminating leases, or otherwise enforcing their rights thereunder (see Feifer v. Frame Manufacturing Corp. (1947), 28
C.B.R. 124 (C.A. Que.) ). Amounts owing to landlords in respect of arrears of rent or unpaid rent for the unexpired portion of
lease terms are properly dealt with in a plan of compromise or arrangement: see Sklar-Peppler Furniture Corp. v. Bank of Nova
Scotia (1991), 8 C.B.R. (3d) 312 (Ont. Gen. Div.) especially at p. 318. The jurisdiction of the court to make orders under the
CCAA in the interest of protecting the debtor company so as to enable it to prepare and file a plan is effective notwithstanding
the terms of any contract or instrument to which the debtor company is a party. Section 8 of the CCAA provides:

8. This Act extends and does not limit the provisions of any instrument now or hereafter existing that governs the rights
of creditors or any class of them and has full force and effect notwithstanding anything to the contrary contained in that
instrument.

The power to grant a stay may also extend to prevent persons from exercising any right of set off in respect of the amounts owed
by such a person to the debtor company, irrespective of whether the debtor company has commenced any action in respect of
which the defense of set off might be formally asserted: see Quintette Coal Ltd. v. Nippon Steel Corp. , supra, at pp. 312-314
(B.C.C.A.).

12      It was submitted by the applicants that the power to grant a stay of proceedings may also extend to a stay of proceedings
against non-applicants who are not companies and accordingly do not come within the express provisions of the CCAA.
In support thereof they cited a CCAA order which was granted staying proceedings against individuals who guaranteed the
obligations of a debtor-applicant which was a qualifying company under the terms of the CCAA: see Re Slavik , unreported,
[1992] B.C.J. No. 341 [now reported at 12 C.B.R. (3d) 157 (B.C. S.C.) ]. However in the Slavik situation the individual
guarantors were officers and shareholders of two companies which had sought and obtained CCAA protection. Vickers J. in
that case indicated that the facts of that case included the following unexplained and unamplified fact [at p. 159]:

5. The order provided further that all creditors of Norvik Timber Inc. be enjoined from making demand for payment upon
that firm or upon any guarantor of an obligation of the firm until further order of the court.

The CCAA reorganization plan involved an assignment of the claims of the creditors to "Newco" in exchange for cash and
shares. However the basis of the stay order originally granted was not set forth in this decision.

13      It appears to me that Dickson J. in International Donut Corp. v. 050863 N.D. Ltd. , unreported, [1992] N.B.J. No. 339
(N.B. Q.B.) [now reported at 127 N.B.R. (2d) 290, 319 A.P.R. 290 ] was focusing only on the stay arrangements of the CCAA
when concerning a limited partnership situation he indicated [at p. 295 N.B.R.]:

In August 1991 the limited partnership, through its general partner the plaintiff, applied to the Court under the Companies'
Creditors Arrangement Act , R.S.C., c. C-36 for an order delaying the assertion of claims by creditors until an opportunity
could be gained to work out with the numerous and sizable creditors a compromise of their claims. An order was obtained
but it in due course expired without success having been achieved in arranging with creditors a compromise. That effort may
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have been wasted, because it seems questionable that the federal Act could have any application to a limited partnership
in circumstances such as these . (Emphasis added.)

14      I am not persuaded that the words of s. 11 which are quite specific as relating as to a company can be enlarged to encompass
something other than that. However it appears to me that Blair J. was clearly in the right channel in his analysis in Campeau v.
Olympia & York Developments Ltd. unreported, [1992] O.J. No. 1946 [now reported at 14 C.B.R. (3d) 303 (Ont. Gen. Div.) ]
at pp. 4-7 [at pp. 308-310 C.B.R.].

The Power to Stay

The court has always had an inherent jurisdiction to grant a stay of proceedings whenever it is just and convenient to do
so, in order to control its process or prevent an abuse of that process: see Canada Systems Group (EST) Ltd. v. Allendale
Mutual Insurance Co. (1982), 29 C.P.C. 60, 137 D.L.R. (3d) 287 (Ont. H.C.) , and cases referred to therein. In the civil
context, this general power is also embodied in the very broad terms of s. 106 of the Courts of Justice Act , R.S.O. 1990,
c. C.43, which provides as follows:

106. A court, on its own initiative or on motion by any person, whether or not a party, may stay any proceeding in
the court on such terms as are considered just.

Recently, Mr. Justice O'Connell has observed that this discre tionary power is "highly dependent on the facts of each
particular case": Arab Monetary Fund v. Hashim (unreported) [(June 25, 1992), Doc. 24127/88 (Ont. Gen. Div.)], [1992]
O.J. No. 1330.

Apart from this inherent and general jurisdiction to stay proceedings, there are many instances where the court is
specifically granted the power to stay in a particular context, by virtue of statute or under the Rules of Civil Procedure .
The authority to prevent multiplicity of proceedings in the same court, under r. 6.01(1), is an example of the latter. The
power to stay judicial and extra-judicial proceedings under s. 11 of the C.C.A.A., is an example of the former. Section 11
of the C.C.A.A. provides as follows.

The Power to Stay in the Context of C.C.A.A. Proceedings

By its formal title the C.C.A.A. is known as "An Act to facilitate compromises and arrangements between companies and
their creditors". To ensure the effective nature of such a "facilitative" process it is essential that the debtor company be
afforded a respite from the litigious and other rights being exercised by creditors, while it attempts to carry on as a going
concern and to negotiate an acceptable corporate restructuring arrangement with such creditors.

In this respect it has been observed that the C.C.A.A. is "to be used as a practical and effective way of restructuring corporate
indebtedness.": see the case comment following the report of Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd.
(1988), 72 C.B.R. (N.S.) 1, 63 Alta. L.R. (2d) 361, 92 A.R. 81 (Q.B.) , and the approval of that remark as "a perceptive
observation about the attitude of the courts" by Gibbs J.A. in Quintette Coal Ltd. v. Nippon Steel Corp. (1990), 51 B.C.L.R.
(2d) 105 (C.A.) at p. 113 [B.C.L.R.].

Gibbs J.A. continued with this comment:

To the extent that a general principle can be extracted from the few cases directly on point, and the others in which
there is persuasive obiter, it would appear to be that the courts have concluded that under s. 11 there is a discretionary
power to restrain judicial or extra-judicial conduct against the debtor company the effect of which is, or would be,
seriously to impair the ability of the debtor company to continue in business during the compromise or arrangement
negotiating period .

(emphasis added)
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I agree with those sentiments and would simply add that, in my view, the restraining power extends as well to conduct
which could seriously impair the debtor's ability to focus and concentrate its efforts on the business purpose of negotiating
the compromise or arrangement. [In this respect, see also Sairex GmbH v. Prudential Steel Ltd. (1991), 8 C.B.R. (3d) 62
(Ont. Gen. Div.) at p. 77.]

I must have regard to these foregoing factors while I consider, as well, the general principles which have historically
governed the court's exercise of its power to stay proceedings. These principles were reviewed by Mr. Justice Montgomery
in Canada Systems Group (EST) Ltd. v. Allendale Mutual Insurance , supra (a "Mississauga Derailment" case), at pp. 65-66
[C.P.C.]. The balance of convenience must weigh significantly in favour of granting the stay, as a party's right to have
access to the courts must not be lightly interfered with. The court must be satisfied that a continuance of the proceeding
would serve as an injustice to the party seeking the stay, in the sense that it would be oppressive or vexatious or an abuse
of the process of the court in some other way. The stay must not cause an injustice to the plaintiff.

It is quite clear from Empire-Universal Films Limited v. Rank, [1947] O.R. 775 (H.C.) that McRuer C.J.H.C. considered that
The Judicature Act [R.S.O. 1937, c. 100] then [and now the CJA] merely confirmed a statutory right that previously had been
considered inherent in the jurisdiction of the court with respect to its authority to grant a stay of proceedings. See also McCordic
v. Bosanquet (1974), 5 O.R. (2d) 53 (H.C.) and Canada Systems Group (EST) Ltd. v. Allen-Dale Mutual Insurance Co. (1982),
29 C.P.C. 60 (H.C.) at pp. 65-66.

15      Montgomery J. in Canada Systems , supra, at pp. 65-66 indicated:

Goodman J. (as he then was) in McCordic v. Bosanquet (1974), 5 O.R. (2d) 53 in granting a stay reviewed the authorities
and concluded that the inherent jurisdiction of the Court to grant a stay of proceedings may be made whenever it is just
and reasonable to do so. "This court has ample jurisdiction to grant a stay whenever it is just and reasonable to do so." (Per
Lord Denning M.R. in Edmeades v. Thames Board Mills Ltd., [1969] 2 Q.B. 67 at 71, [1969] 2 All E.R. 127 (C.A.) ). Lord
Denning's decision in Edmeades was approved by Lord Justice Davies in Lane v. Willis; Lane v. Beach (Executor of Estate
of George William Willis), [1972] 1 All E.R. 430, (sub nom. Lane v. Willis; Lane v. Beach) [1972] 1 W.L.R. 326 (C.A.) .

. . . . .
In Weight Watchers Int. Inc. v. Weight Watchers of Ont. Ltd. (1972), 25 D.L.R. (3d) 419, 5 C.P.R. (2d) 122 , appeal allowed
by consent without costs (sub nom. Weight Watchers of Ont. Ltd. v. Weight Watchers Inc. Inc.) 42 D.L.R. (3d) 320n, 10
C.P.R. (2d) 96n (Fed. C.A.) , Mr. Justice Heald on an application for stay said at p. 426 [25 D.L.R.]:

The principles which must govern in these matters are clearly stated in the case of Empire Universal Films Ltd. et
al. v. Rank et al., [1947] O.R. 775 at p. 779, as follows [quoting St. Pierre et al. v. South American Stores (Gath &
Chaves), Ltd. et al., [1936] 1 K.B. 382 at p. 398]:

(1.) A mere balance of convenience is not a sufficient ground for depriving a plaintiff of the advantages of
prosecuting his action in an English Court if it is otherwise properly brought. The right of access to the King's
Court must not be lightly refused. (2.) In order to justify a stay two conditions must be satisfied, one positive
and the other negative: (a) the defendant must satisfy the Court that the continuance of the action would work
an injustice because it would be oppressive or vexatious to him or would be an abuse of the process of the Court
in some other way; and (b) the stay must not cause an injustice to the plaintiff. On both the burden of proof is
on the defendant.

16      Thus it appears to me that the inherent power of this court to grant stays can be used to supplement s. 11 of the CCAA
when it is just and reasonable to do so. Is it appropriate to do so in the circumstances? Clearly there is jurisdiction under s. 11
of the CCAA to grant a stay in respect of any of the applicants which are all companies which fit the criteria of the CCAA.
However the stay requested also involved the limited partnerships to some degree either (i) with respect to the applicants acting
on behalf of the Limited Partnerships or (ii) the stays being effective vis-à-vis any proceedings taken by any party against the
property assets and undertaking of the Limited Partnerships in respect of which they hold a direct interest (collectively the
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"Property") as set out in the terms of the stay provisions of the order paragraphs 4 through 18 inclusive attached as an appendix
to these reasons. [Appendix omitted.] I believe that an analysis of the operations of a limited partnership in this context would be
beneficial to an understanding of how there is a close inter-relationship to the applicants involved in this CCAA proceedings and
how the Limited Partnerships and their Property are an integral part of the operations previously conducted and the proposed
restructuring.

17      A limited partnership is a creation of statute, consisting of one or more general partners and one or more limited
partners. The limited partnership is an investment vehicle for passive investment by limited partners. It in essence combines the
flow through concept of tax depreciation or credits available to "ordinary" partners under general partnership law with limited
liability available to shareholders under corporate law. See Ontario LPA sections 2(2) and 3(1) and Lyle R. Hepburn, Limited
Partnerships , (Toronto: De Boo, 1991), at p. 1-2 and p. 1-12. I would note here that the limited partnership provisions of the
Alberta PA are roughly equivalent to those found in the Ontario LPA with the interesting side aspect that the Alberta legislation
in s. 75 does allow for judgment against a limited partner to be charged against the limited partner's interest in the limited
partnership. A general partner has all the rights and powers and is subject to all the restrictions and liabilities of a partner in a
partnership. In particular a general partner is fully liable to each creditor of the business of the limited partnership. The general
partner has sole control over the property and business of the limited partnership: see Ontario LPA ss. 8 and 13. Limited partners
have no liability to the creditors of the limited partnership's business; the limited partners' financial exposure is limited to their
contribution. The limited partners do not have any "independent" ownership rights in the property of the limited partnership.
The entitlement of the limited partners is limited to their contribution plus any profits thereon, after satisfaction of claims of the
creditors. See Ontario LPA sections 9, 11, 12(1), 13, 15(2) and 24. The process of debtor and creditor relationships associated
with the limited partnership's business are between the general partner and the creditors of the business. In the event of the
creditors collecting on debt and enforcing security, the creditors can only look to the assets of the limited partnership together
with the assets of the general partner including the general partner's interest in the limited partnership. This relationship is
recognized under the Bankruptcy Act (now the BIA) sections 85 and 142.

18      A general partner is responsible to defend proceedings against the limited partnership in the firm name, so in procedural
law and in practical effect, a proceeding against a limited partnership is a proceeding against the general partner. See Ontario
Rules of Civil Procedure , O. Reg. 560/84, Rules 8.01 and 8.02.

19      It appears that the preponderance of case law supports the contention that contention that a partnership including a
limited partnership is not a separate legal entity. See Lindley on Partnership , 15th ed. (London: Sweet & Maxwell, 1984), at
pp. 33-35; Seven Mile Dam Contractors v. R. (1979), 13 B.C.L.R. 137 (S.C.) , affirmed (1980), 25 B.C.L.R. 183 (C.A.) and
"Extra-Provincial Liability of the Limited Partner", Brad A. Milne, (1985) 23 Alta. L. Rev. 345, at pp. 350-351. Milne in that
article made the following observations:

The preponderance of case law therefore supports the contention that a limited partnership is not a separate legal entity.
It appears, nevertheless, that the distinction made in Re Thorne between partnerships and trade unions could not be
applied to limited partnerships which, like trade unions, must rely on statute for their validity. The mere fact that limited
partnerships owe their existence to the statutory provision is probably not sufficient to endow the limited partnership with
the attribute of legal personality as suggested in Ruzicks unless it appeared that the Legislature clearly intended that the
limited partnership should have a separate legal existence. A review of the various provincial statutes does not reveal
any procedural advantages, rights or powers that are fundamentally different from those advantages enjoyed by ordinary
partnerships. The legislation does not contain any provision resembling section 15 of the Canada Business Corporation
Act [S.C. 1974-75, c. 33, as am.] which expressly states that a corporation has the capacity, both in and outside of Canada,
of a natural person. It is therefore difficult to imagine that the Legislature intended to create a new category of legal entity.

20      It appears to me that the operations of a limited partnership in the ordinary course are that the limited partners take a
completely passive role (they must or they will otherwise lose their limited liability protection which would have been their
sole reason for choosing a limited partnership vehicle as opposed to an "ordinary" partnership vehicle). For a lively discussion
of the question of "control" in a limited partnership as contrasted with shareholders in a corporation, see R. Flannigan, "The
Control Test of Investor Liability in Limited Partnerships" (1983) 21 Alta. L. Rev. 303; E. Apps, "Limited Partnerships and
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the 'Control' Prohibition: Assessing the Liability of Limited Partners" (1991) 70 Can. Bar Rev. 611; R. Flannigan, "Limited
Partner Liability: A Response" (1992) 71 Can. Bar Rev. 552. The limited partners leave the running of the business to the
general partner and in that respect the care, custody and the maintenance of the property, assets and undertaking of the limited
partnership in which the limited partners and the general partner hold an interest. The ownership of this limited partnership
property, assets and undertaking is an undivided interest which cannot be segregated for the purpose of legal process. It seems
to me that there must be afforded a protection of the whole since the applicants' individual interest therein cannot be segregated
without in effect dissolving the partnership arrangement. The limited partners have two courses of action to take if they are
dissatisfied with the general partner or the operation of the limited partnership as carried on by the general partner — the limited
partners can vote to (a) remove the general partner and replace it with another or (b) dissolve the limited partnership. However
Flannigan strongly argues that an unfettered right to remove the general partner would attach general liability for the limited
partners (and especially as to the question of continued enjoyment of favourable tax deductions) so that it is prudent to provide
this as a conditional right: Control Test , (1992), supra, at pp. 524-525. Since the applicants are being afforded the protection of
a stay of proceedings in respect to allowing them time to advance a reorganization plan and complete it if the plan finds favour,
there should be a stay of proceedings (vis-à-vis any action which the limited partners may wish to take as to replacement or
dissolution) through the period of allowing the limited partners to vote on the reorganization plan itself.

21      It seems to me that using the inherent jurisdiction of this court to supplement the statutory stay provisions of s. 11 of
the CCAA would be appropriate in the circumstances; it would be just and reasonable to do so. The business operations of the
applicants are so intertwined with the limited partnerships that it would be impossible for relief as to a stay to be granted to the
applicants which would affect their business without at the same time extending that stay to the undivided interests of the limited
partners in such. It also appears that the applicants are well on their way to presenting a reorganization plan for consideration
and a vote; this is scheduled to happen within the month so there would not appear to be any significant time inconvenience
to any person interested in pursuing proceedings. While it is true that the provisions of the CCAA allow for a cramdown of a
creditor's claim (as well as an interest of any other person), those who wish to be able to initiate or continue proceedings against
the applicants may utilize the comeback clause in the order to persuade the court that it would not be just and reasonable to
maintain that particular stay. It seems to me that in such a comeback motion the onus would be upon the applicants to show
that in the circumstances it was appropriate to continue the stay.

22      The order is therefore granted as to the relief requested including the proposed stay provisions.
Application allowed.

Footnotes

* As amended by the court.

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280574587&pubNum=134158&originatingDoc=I10b717cfa2ee63f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I6d871740f46e11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280574587&pubNum=134158&originatingDoc=I10b717cfa2ee63f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I6d871740f46e11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280687842&pubNum=134158&originatingDoc=I10b717cfa2ee63f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=Ibdc6470ef4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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ENDORSEMENT 

[1] Target Canada Co. (“TCC”) and the other applicants listed above (the “Applicants”) seek 

relief under the Companies’ Creditors Arrangement Act, R.S.C., 1985, c. C-36, as amended (the 
“CCAA”).  While the limited partnerships listed in Schedule “A” to the draft Order (the 
“Partnerships”) are not applicants in this proceeding, the Applicants seek to have a stay of 
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proceedings and other benefits of an initial order under the CCAA extended to the Partnerships, 
which are related to or carry on operations that are integral to the business of the Applicants.  

[2] TCC is a large Canadian retailer.  It is the Canadian operating subsidiary of Target 
Corporation, one of the largest retailers in the United States.  The other Applicants are either 

corporations or partners of the Partnerships formed to carry on specific aspects of TCC’s 
Canadian retail business (such as the Canadian pharmacy operations) or finance leasehold 
improvements in leased Canadian stores operated by TCC.  The Applicants, therefore, do not 

represent the entire Target enterprise; the Applicants consist solely of entities that are integral to 
the Canadian retail operations.  Together, they are referred as the “Target Canada Entities”. 

[3] In early 2011, Target Corporation determined to expand its retail operations into Canada, 
undertaking a significant investment (in the form of both debt and equity) in TCC and certain of 
its affiliates in order to permit TCC to establish and operate Canadian retail stores.  As of today, 

TCC operates 133 stores, with at least one store in every province of Canada.  All but three of 
these stores are leased. 

[4] Due to a number of factors, the expansion into Canada has proven to be substantially less 
successful than expected.  Canadian operations have shown significant losses in every quarter 
since stores opened.  Projections demonstrate little or no prospect of improvement within a 

reasonable time.   

[5] After exploring multiple solutions over a number of months and engaging in extensive 

consultations with its professional advisors, Target Corporation concluded that, in the interest of 
all of its stakeholders, the responsible course of action is to cease funding the Canadian 
operations.   

[6] Without ongoing investment from Target Corporation, TCC and the other Target Canada 
Entities cannot continue to operate and are clearly insolvent.  Due to the magnitude and 

complexity of the operations of the Target Canada Entities, the Applicants are seeking a stay of 
proceedings under the CCAA in order to accomplish a fair, orderly and controlled wind-down of 
their operations.  The Target Canada Entities have indicated that they intend to treat all of their 

stakeholders as fairly and equitably as the circumstances allow, particularly the approximately 
17,600 employees of the Target Canada Entities.   

[7] The Applicants are of the view that an orderly wind-down under Court supervision, with 
the benefit of inherent jurisdiction of the CCAA, and the oversight of the proposed monitor, 
provides a framework in which the Target Canada Entities can, among other things: 

a) Pursue initiatives such as the sale of real estate portfolios and the sale of 
inventory; 

b) Develop and implement support mechanisms for employees as vulnerable 
stakeholders affected by the wind-down, particularly (i) an employee trust (the 
“Employee Trust”) funded by Target Corporation; (ii) an employee 

representative counsel to safeguard employee interests; and (iii) a key 
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employee retention plan (the “KERP”) to provide essential employees who 
agree to continue their employment and to contribute their services and 

expertise to the Target Canada Entities during the orderly wind-down; 

c) Create a level playing field to ensure that all affected stakeholders are treated 

as fairly and equitably as the circumstances allow; and  

d) Avoid the significant maneuvering among creditors and other stakeholders 
that could be detrimental to all stakeholders, in the absence of a court-

supervised proceeding. 

[8] The Applicants are of the view that these factors are entirely consistent with the well-

established purpose of a CCAA stay:  to give a debtor the “breathing room” required to 
restructure with a view to maximizing recoveries, whether the restructuring takes place as a 
going concern or as an orderly liquidation or wind-down. 

[9] TCC is an indirect, wholly-owned subsidiary of Target Corporation and is the operating 
company through which the Canadian retail operations are carried out.  TCC is a Nova Scotia 

unlimited liability company.  It is directly owned by Nicollet Enterprise 1 S. à r.l. (“NE1”), an 
entity organized under the laws of Luxembourg.  Target Corporation (which is incorporated 
under the laws of the State of Minnesota) owns NE1 through several other entities.   

[10] TCC operates from a corporate headquarters in Mississauga, Ontario.  As of January 12, 
2015, TCC employed approximately 17,600 people, almost all of whom work in Canada.  TCC’s 

employees are not represented by a union, and there is no registered pension plan for employees. 

[11] The other Target Canada Entities are all either: (i) direct or indirect subsidiaries of TCC 
with responsibilities for specific aspects of the Canadian retail operation; or (ii) affiliates of TCC 

that have been involved in the financing of certain leasehold improvements. 

[12]   A typical TCC store has a footprint in the range of 80,000 to 125,000 total retail square 

feet and is located in a shopping mall or large strip mall.  TCC is usually the anchor tenant.  Each 
TCC store typically contains an in-store Target brand pharmacy, Target Mobile kiosk and a 
Starbucks café.  Each store typically employs approximately 100 – 150 people, described as 

“Team Members” and “Team Leaders”, with a total of approximately 16,700 employed at the 
“store level” of TCC’s retail operations.   

[13] TCC owns three distribution centres (two in Ontario and one in Alberta) to support its 
retail operations.  These centres are operated by a third party service provider.  TCC also leases a 
variety of warehouse and office spaces.  

[14] In every quarter since TCC opened its first store, TCC has faced lower than expected 
sales and greater than expected losses. As reported in Target Corporation’s Consolidated 

Financial Statements, the Canadian segment of the Target business has suffered a significant loss 
in every quarter since TCC opened stores in Canada. 
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[15] TCC is completely operationally funded by its ultimate parent, Target Corporation, and 
related entities.  It is projected that TCC’s cumulative pre-tax losses from the date of its entry 

into the Canadian market to the end of the 2014 fiscal year (ending January 31, 2015) will be 
more than $2.5 billion. In his affidavit, Mr. Mark Wong, General Counsel and Secretary of TCC, 

states that this is more than triple the loss originally expected for this period.  Further, if TCC’s 
operations are not wound down, it is projected that they would remain unprofitable for at least 5 
years and would require significant and continued funding from Target Corporation during that 

period.  

[16] TCC attributes its failure to achieve expected profitability to a number of principal 

factors, including:  issues of scale; supply chain difficulties; pricing and product mix issues; and 
the absence of a Canadian online retail presence. 

[17] Following a detailed review of TCC’s operations, the Board of Directors of Target 

Corporation decided that it is in the best interests of the business of Target Corporation and its 
subsidiaries to discontinue Canadian operations.   

[18] Based on the stand-alone financial statements prepared for TCC as of November 1, 2014 
(which consolidated financial results of TCC and its subsidiaries), TCC had total assets of 
approximately $5.408 billion and total liabilities of approximately $5.118 billion.  Mr. Wong 

states that this does not reflect a significant impairment charge that will likely be incurred at 
fiscal year end due to TCC’s financial situation. 

[19] Mr. Wong states that TCC’s operational funding is provided by Target Corporation.  As 
of November 1, 2014, NE1 (TCC’s direct parent) had provided equity capital to TCC in the 
amount of approximately $2.5 billon.  As a result of continuing and significant losses in TCC’s 

operations, NE1 has been required to make an additional equity investment of $62 million since 
November 1, 2014.   

[20] NE1 has also lent funds to TCC under a Loan Facility with a maximum amount of $4 
billion.  TCC owed NE1 approximately $3.1 billion under this Facility as of January 2, 2015.  
The Loan Facility is unsecured.  On January 14, 2015, NE1 agreed to subordinate all amounts 

owing by TCC to NE1 under this Loan Facility to payment in full of proven claims against TCC. 

[21] As at November 1, 2014, Target Canada Property LLC (“TCC Propco”) had assets of 

approximately $1.632 billion and total liabilities of approximately $1.643 billion.  Mr. Wong 
states that this does not reflect a significant impairment charge that will likely be incurred at 
fiscal year end due to TCC Propco’s financial situation.  TCC Propco has also borrowed 

approximately $1.5 billion from Target Canada Property LP and TCC Propco also owes U.S. $89 
million to Target Corporation under a Demand Promissory Note. 

[22] TCC has subleased almost all the retail store leases to TCC Propco, which then made real 
estate improvements and sub-sub leased the properties back to TCC.  Under this arrangement, 
upon termination of any of these sub-leases, a “make whole” payment becomes owing from TCC 

to TCC Propco. 
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[23] Mr. Wong states that without further funding and financial support from Target 
Corporation, the Target Canada Entities are unable to meet their liabilities as they become due, 

including TCC’s next payroll (due January 16, 2015).  The Target Canada Entities, therefore 
state that they are insolvent.  

[24] Mr. Wong also states that given the size and complexity of TCC’s operations and the 
numerous stakeholders involved in the business, including employees, suppliers, landlords, 
franchisees and others, the Target Canada Entities have determined that a controlled wind-down 

of their operations and liquidation under the protection of the CCAA, under Court supervision 
and with the assistance of the proposed monitor, is the only practical method available to ensure 

a fair and orderly process for all stakeholders.  Further, Mr. Wong states that TCC and Target 
Corporation seek to benefit from the framework and the flexibility provided by the CCAA in 
effecting a controlled and orderly wind-down of the Canadian operations, in a manner that treats 

stakeholders as fairly and as equitably as the circumstances allow.   

[25] On this initial hearing, the issues are as follows: 

a) Does this court have jurisdiction to grant the CCAA relief requested? 

a) Should the stay be extended to the Partnerships? 

b) Should the stay be extended to “Co-tenants” and rights of third party tenants? 

c) Should the stay extend to Target Corporation and its U.S. subsidiaries in 
relation to claims that are derivative of claims against the Target Canada 

Entities? 

d) Should the Court approve protections for employees? 

e) Is it appropriate to allow payment of certain pre-filing amounts? 

f) Does this court have the jurisdiction to authorize pre-filing claims to “critical” 
suppliers; 

g) Should the court should exercise its discretion to authorize the Applicants to 
seek proposals from liquidators and approve the financial advisor and real 
estate advisor engagement? 

h) Should the court exercise its discretion to approve the Court-ordered charges? 

[26] “Insolvent” is not expressly defined in the CCAA.  However, for the purposes of the 

CCAA, a debtor is insolvent if it meets the definition of an “insolvent person” in section 2 of the 
Bankruptcy and Insolvency Act, R.S.C., 1985, c. B-3 (“BIA”) or if it is “insolvent” as described 
in Stelco Inc. (Re), [2004] O.J. No. 1257, [Stelco], leave to appeal refused, [2004] O.J. No. 1903, 

leave to appeal to S.C.C. refused [2004] S.C.C.A. No. 336, where Farley, J. found that 
“insolvency” includes a corporation “reasonably expected to run out of liquidity within [a] 
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reasonable proximity of time as compared with the time reasonably required to implement a 
restructuring” (at para 26).  The decision of Farley, J. in Stelco  was followed in Priszm Income 

Fund (Re), [2011] O.J. No. 1491 (SCJ), 2011 and Canwest Global Communications Corp. (Re), 
[2009] O.J. No. 4286, (SCJ) [Canwest]. 

[27] Having reviewed the record and hearing submissions, I am satisfied that the Target 
Canada Entities are all insolvent and are debtor companies to which the CCAA applies, either by 
reference to the definition of “insolvent person” under the Bankruptcy and Insolvency Act (the 

“BIA”) or under the test developed by Farley J. in Stelco. 

[28] I also accept the submission of counsel to the Applicants that without the continued 

financial support of Target Corporation, the Target Canada Entities face too many legal and 
business impediments and too much uncertainty to wind-down their operations without the 
“breathing space” afforded by a stay of proceedings or other available relief under the CCAA. 

[29] I am also satisfied that this Court has jurisdiction over the proceeding.  Section 9(1) of 
the CCAA provides that an application may be made to the court that has jurisdiction in (a) the 

province in which the head office or chief place of business of the company in Canada is 
situated; or (b) any province in which the company’s assets are situated, if there is no place of 
business in Canada. 

[30] In this case, the head office and corporate headquarters of TCC is located in Mississauga, 
Ontario, where approximately 800 employees work.  Moreover, the chief place of business of the 

Target Canada Entities is Ontario.  A number of office locations are in Ontario; 2 of TCC’s 3 
primary distribution centres are located in Ontario; 55 of the TCC retail stores operate in 
Ontario; and almost half the employees that support TCC’s operations work in Ontario. 

[31] The Target Canada Entities state that the purpose for seeking the proposed initial order in 
these proceedings is to effect a fair, controlled and orderly wind-down of their Canadian retail 

business with a view to developing a plan of compromise or arrangement to present to their 
creditors as part of these proceedings.  I accept the submissions of counsel to the Applicants that 
although there is no prospect that a restructured “going concern” solution involving the Target 

Canada Entities will result, the use of the protections and flexibility afforded by the CCAA is 
entirely appropriate in these circumstances.  In arriving at this conclusion, I have noted the 

comments of the Supreme Court of Canada in Century Services Inc. v. Canada (Attorney 
General), [2010] SCC 50 (“Century Services”) that “courts frequently observe that the CCAA is 
skeletal in nature”, and does not “contain a comprehensive code that lays out all that is permitted 

or barred”.  The flexibility of the CCAA, particularly in the context of large and complex 
restructurings, allows for innovation and creativity, in contrast to the more “rules-based” 

approach of the BIA. 

[32] Prior to the 2009 amendments to the CCAA, Canadian courts accepted that, in 
appropriate circumstances, debtor companies were entitled to seek the protection of the CCAA 

where the outcome  was not going to be a going concern restructuring, but instead, a 
“liquidation” or wind-down of the debtor companies’ assets or business.  
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[33] The 2009 amendments did not expressly address whether the CCAA could be used 
generally to wind-down the business of a debtor company.  However, I am satisfied that the 

enactment of section 36 of the CCAA, which establishes a process for a debtor company to sell 
assets outside the ordinary course of business while under CCAA protection, is consistent with 

the principle that the CCAA can be a vehicle to downsize or wind-down a debtor company’s 
business.   

[34] In this case, the sheer magnitude and complexity of the Target Canada Entities business, 

including the number of stakeholders whose interests are affected, are, in my view, suited to the 
flexible framework and scope for innovation offered by this “skeletal” legislation. 

[35] The required audited financial statements are contained in the record.  

[36] The required cash flow statements are contained in the record. 

[37] Pursuant to s. 11.02 of the CCAA, the court may make an order staying proceedings, 

restraining further proceedings, or prohibiting the commencement of proceedings, “on any terms 
that it may impose” and “effective for the period that the court considers necessary” provided the 

stay is no longer than 30 days.  The Target Canada Entities, in this case, seek a stay of 
proceedings up to and including February 13, 2015. 

[38] Certain of the corporate Target Canada Entities (TCC, TCC Health and TCC Mobile) act 

as general or limited partners in the partnerships.    The Applicants submit that it is appropriate to 
extend the stay of proceedings to the Partnerships on the basis that each performs key functions 

in relation to the Target Canada Entities’ businesses.  

[39] The Applicants also seek to extend the stay to Target Canada Property LP which was 
formerly the sub-leasee/sub-sub lessor under the sub-sub lease back arrangement entered into by 

TCC to finance the leasehold improvements in its leased stores.  The Applicants contend that the 
extension of the stay to Target Canada Property LP is necessary in order to safeguard it against 

any residual claims that may be asserted against it as a result of TCC Propco’s insolvency and 
filing under the CCAA. 

[40] I am satisfied that it is appropriate that an initial order extending the protection of a 

CCAA stay of proceedings under section 11.02(1) of the CCAA should be granted. 

[41] Pursuant to section 11.7(1) of the CCAA, Alvarez & Marsal Inc. is appointed as Monitor. 

[42] It is well established that the court has the jurisdiction to extend the protection of the stay 
of proceedings to Partnerships in order to ensure that the purposes of the CCAA can be achieved 
(see:  Lehndorff General Partner Ltd. (1993), 17 CBR (3d) 24 (Ont. Gen. Div.); Re Priszm 

Income Fund, 2011 ONSC 2061; Re Canwest Publishing Inc. 2010 ONSC 222 (“Canwest 
Publishing”) and Re Canwest Global Communications Corp., 2009 CarswellOnt 6184 (“Canwest 

Global”). 
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[43] In these circumstances, I am also satisfied that it is appropriate to extend the stay to the 
Partnerships as requested. 

[44] The Applicants also seek landlord protection in relation to third party tenants.  Many 
retail leases of non-anchored tenants provide that tenants have certain rights against their 

landlords if the anchor tenant in a particular shopping mall or centre becomes insolvent or ceases 
operations.  In order to alleviate the prejudice to TCC’s landlords if any such non-anchored 
tenants attempt to exercise these rights, the Applicants request an extension of the stay of 

proceedings (the “Co-Tenancy Stay”) to all rights of these third party tenants against the 
landlords that arise out of the insolvency of the Target Canada Entities or as a result of any steps 

taken by the Target Canada Entities pursuant to the Initial Order.   

[45] The Applicants contend that the authority to grant the Co-Tenancy Stay derives from the 
broad jurisdiction under sections 11 and 11.02(1) of the CCAA to make an initial order on any 

terms that the court may impose.  Counsel references Re T. Eaton Co., 1997 CarswellOnt 1914 
(Gen. Div.) as a precedent where a stay of proceedings of the same nature as the Co-Tenancy 

Stay was granted by the court in Eaton’s second CCAA proceeding.  The Court noted that, if 
tenants were permitted to exercise these “co-tenancy” rights during the stay, the claims of the 
landlord against the debtor company would greatly increase, with a potentially detrimental 

impact on the restructuring efforts of the debtor company. 

[46] In these proceedings, the Target Canada Entities propose, as part of the orderly wind-

down of their businesses, to engage a financial advisor and a real estate advisor with a view to 
implementing a sales process for some or all of its real estate portfolio.  The Applicants submit 
that it is premature to determine whether this process will be successful, whether any leases will 

be conveyed to third party purchasers for value and whether the Target Canada Entities can 
successfully develop and implement a plan that their stakeholders, including their landlords, will 

accept.  The Applicants further contend that while this process is being resolved and the orderly 
wind-down is underway, the Co-Tenancy Stay is required to postpone the contractual rights of 
these tenants for a finite period.  The Applicants contend that any prejudice to the third party 

tenants’ clients is significantly outweighed by the benefits of the Co-Tenancy Stay to all of the 
stakeholders of the Target Canada Entities during the wind-down period.   

[47] The Applicants therefore submit that it is both necessary and appropriate to grant the Co-
Tenancy Stay in these circumstances.   

[48] I am satisfied the Court has the jurisdiction to grant such a stay.  In my view, it is 

appropriate to preserve the status quo at this time.  To the extent that the affected parties wish to 
challenge the broad nature of this stay, the same can be addressed at the “comeback hearing”. 

[49] The Applicants also request that the benefit of the stay of proceedings be extended 
(subject to certain exceptions related to the cash management system) to Target Corporation and 
its U.S. subsidiaries in relation to claims against these entities that are derivative of the primary 

liability of the Target Canada Entities.   
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[50] I am satisfied that the Court has the jurisdiction to grant such a stay.  In my view, it is 
appropriate to preserve the status quo at this time and the stay is granted, again, subject to the 

proviso that affected parties can challenge the broad nature of the stay at a comeback hearing 
directed to this issue.  

[51] With respect to the protection of employees, it is noted that TCC employs approximately 
17,600 individuals.   

[52] Mr. Wong contends that TCC and Target Corporation have always considered their 

employees to be integral to the Target brand and business.  However, the orderly wind-down of 
the Target Canada Entities’ business means that the vast majority of TCC employees will receive 

a notice immediately after the CCAA filing that their employment is to be terminated as part of 
the wind-down process.  

[53] In order to provide a measure of financial security during the orderly wind-down and to 

diminish financial hardship that TCC employees may suffer, Target Corporation has agreed to 
fund an Employee Trust to a maximum of $70 million.   

[54] The Applicants seek court approval of the Employee Trust which provides for payment to 
eligible employees of certain amounts, such as the balance of working notice following 
termination.  Counsel contends that the Employee Trust was developed in consultation with the 

proposed monitor, who is the administrator of the trust, and is supported by the proposed 
Representative Counsel.  The proposed trustee is The Honourable J. Ground.  The Employee 

Trust is exclusively funded by Target Corporation and the costs associated with administering 
the Employee Trust will be borne by the Employee Trust, not the estate of Target Canada 
Entities.  Target Corporation has agreed not to seek to recover from the Target Canada Entities 

estates any amounts paid out to employee beneficiaries under the Employee Trust. 

[55] In my view, it is questionable as to whether court authorization is required to implement 

the provisions of the Employee Trust.  It is the third party, Target Corporation, that is funding the 
expenses for the Employee Trust and not one of the debtor Applicants.  However, I do recognize 
that the implementation of the Employee Trust is intertwined with this proceeding and is 

beneficial to the employees of the Applicants. To the extent that Target Corporation requires a 
court order authorizing the implementation of the employee trust, the same is granted. 

[56] The Applicants seek the approval of a KERP and the granting of a court ordered charge 
up to the aggregate amount of $6.5 million as security for payments under the KERP.  It is 
proposed that the KERP Charge will rank after the Administration Charge but before the 

Directors’ Charge.   

[57] The approval of a KERP and related KERP Charge is in the discretion of the Court.  

KERPs have been approved in numerous CCAA proceedings, including Re Nortel Networks 
Corp., 2009 CarswellOnt 1330 (S.C.J.) [Nortel Networks (KERP)], and Re Grant Forest 
Products Inc., 2009 CarswellOnt 4699 (Ont. S.C.J.).  In U.S. Steel Canada Inc., 2014 ONSC 

6145, I recently approved the KERP for employees whose continued services were critical to the 
stability of the business and for the implementation of the marketing process and whose services 
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could not easily be replaced due, in part, to the significant integration between the debtor 
company and its U.S. parent. 

[58] In this case, the KERP was developed by the Target Canada Entities in consultation with 
the proposed monitor.  The proposed KERP and KERP Charge benefits between 21 and 26 key 

management employees and approximately 520 store-level management employees. 

[59] Having reviewed the record, I am of the view that it is appropriate to approve the KERP 
and the KERP Charge.  In arriving at this conclusion, I have taken into account the submissions 

of counsel to the Applicants as to the importance of having stability among the key employees in 
the liquidation process that lies ahead. 

[60] The Applicants also request the Court to appoint Koskie Minsky LLP as employee 
representative counsel (the “Employee Representative Counsel”), with Ms. Susan Philpott acting 
as senior counsel.  The Applicants contend that the Employee Representative Counsel will 

ensure that employee interests are adequately protected throughout the proceeding, including by 
assisting with the Employee Trust.  The Applicants contend that at this stage of the proceeding, 

the employees have a common interest in the CCAA proceedings and there appears to be no 
material conflict existing between individual or groups of employees.  Moreover, employees will 
be entitled to opt out, if desired. 

[61] I am satisfied that section 11 of the CCAA and the Rules of Civil Procedure confer broad 
jurisdiction on the court to appoint Representative Counsel for vulnerable stakeholder groups 

such as employee or investors (see Re Nortel Networks Corp., 2009 CarswellOnt 3028 (S.C.J.) 
(Nortel Networks Representative Counsel)).  In my view, it is appropriate to approve the 
appointment of Employee Representative Counsel and to provide for the payment of fees for 

such counsel by the Applicants.  In arriving at this conclusion, I have taken into account: 

(i) the vulnerability and resources of the groups sought to be represented; 

(ii) the social benefit to be derived from the representation of the groups; 

(iii) the avoidance of multiplicity of legal retainers; and 

(iv) the balance of convenience and whether it is fair and just to creditors of 

the estate. 

[62] The Applicants also seek authorization, if necessary, and with the consent of the Monitor, 

to make payments for pre-filing amounts owing and arrears to certain critical third parties that 
provide services integral to TCC’s ability to operate during and implement its controlled and 
orderly wind-down process.  

[63] Although the objective of the CCAA is to maintain the status quo while an insolvent 
company attempts to negotiate a plan of arrangement with its creditors, the courts have expressly 

acknowledged that preservation of the status quo does not necessarily entail the preservation of 
the relative pre-stay debt status of each creditor.   
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[64] The Target Canada Entities seek authorization to pay pre-filing amounts to certain 
specific categories of suppliers, if necessary and with the consent of the Monitor.  These include: 

a) Logistics and supply chain providers; 

b) Providers of credit, debt and gift card processing related services; and  

c) Other suppliers up to a maximum aggregate amount of $10 million, if, in the 
opinion of the Target Canada Entities, the supplier is critical to the orderly 
wind-down of the business. 

[65] In my view, having reviewed the record, I am satisfied that it is appropriate to grant this 
requested relief in respect of critical suppliers.  

[66] In order to maximize recovery for all stakeholders, TCC indicates that it intends to 
liquidate its inventory and attempt to sell the real estate portfolio, either en bloc, in groups, or on 
an individual property basis.  The Applicants therefore seek authorization to solicit proposals 

from liquidators with a view to entering into an agreement for the liquidation of the Target 
Canada Entities inventory in a liquidation process.  

[67] TCC’s liquidity position continues to deteriorate.  According to Mr. Wong, TCC and its 
subsidiaries have an immediate need for funding in order to satisfy obligations that are coming 
due, including payroll obligations that are due on January 16, 2015.  Mr. Wong states that Target 

Corporation and its subsidiaries are no longer willing to provide continued funding to TCC and 
its subsidiaries outside of a CCAA proceeding.  Target Corporation (the “DIP Lender”) has 

agreed to provide TCC and its subsidiaries (collectively, the “Borrower”) with an interim 
financing facility (the “DIP Facility”) on terms advantageous to the Applicants in the form of a 
revolving credit facility in an amount up to U.S. $175 million.  Counsel points out that no fees 

are payable under the DIP Facility and interest is to be charged at what they consider to be the 
favourable rate of 5%.  Mr. Wong also states that it is anticipated that the amount of the DIP 

Facility will be sufficient to accommodate the anticipated liquidity requirements of the Borrower 
during the orderly wind-down process.  

[68] The DIP Facility is to be secured by a security interest on all of the real and personal 

property owned, leased or hereafter acquired by the Borrower.  The Applicants request a court- 
ordered charge on the property of the Borrower to secure the amount actually borrowed under 

the DIP Facility (the “DIP Lenders Charge”).  The DIP Lenders Charge will rank in priority to 
all unsecured claims, but subordinate to the Administration Charge, the KERP Charge and the 
Directors’ Charge. 

[69] The authority to grant an interim financing charge is set out at section 11.2 of the CCAA.  
Section 11.2(4) sets out certain factors to be considered by the court in deciding whether to grant 

the DIP Financing Charge.  

[70] The Target Canada Entities did not seek alternative DIP Financing proposals based on 
their belief that the DIP Facility was being offered on more favourable terms than any other 
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potentially available third party financing.  The Target Canada Entities are of the view that the 
DIP Facility is in the best interests of the Target Canada Entities and their stakeholders.  I accept 

this submission and grant the relief as requested. 

[71] Accordingly, the DIP Lenders’ Charge is granted in the amount up to U.S. $175 million 

and the DIP Facility is approved. 

[72] Section 11 of the CCAA provides the court with the authority to allow the debtor 
company to enter into arrangements to facilitate a restructuring under the CCAA.  The Target 

Canada Entities wish to retain Lazard and Northwest to assist them during the CCCA 
proceeding.  Both the Target Canada Entities and the Monitor believe that the quantum and 

nature of the remuneration to be paid to Lazard and Northwest is fair and reasonable.  In these 
circumstances, I am satisfied that it is appropriate to approve the engagement of Lazard and 
Northwest. 

[73] With respect to the Administration Charge, the Applicants are requesting that the 
Monitor, along with its counsel, counsel to the Target Canada Entities, independent counsel to 

the Directors, the Employee Representative Counsel, Lazard and Northwest be protected by a 
court ordered charge and all the property of the Target Canada Entities up to a maximum amount 
of $6.75 million as security for their respective fees and disbursements (the “Administration 

Charge”).  Certain fees that may be payable to Lazard are proposed to be protected by a 
Financial Advisor Subordinated Charge. 

[74] In Canwest Publishing Inc., 2010 ONSC 222, Pepall J. (as she then was) provided a non-
exhaustive list of factors to be considered in approving an administration charge, including:   

a. The size and complexity of the business being restructured; 

b. The proposed role of the beneficiaries of the charge; 

c. Whether there is an unwarranted duplication of roles; 

d. Whether the quantum of the proposed Charge appears to be fair and 
reasonable; 

e. The position of the secured creditors likely to be affected by the Charge; and 

f. The position of the Monitor. 

[75] Having reviewed the record, I am satisfied, that it is appropriate to approve the 

Administration Charge and the Financial Advisor Subordinated Charge. 

[76] The Applicants seek a Directors’ and Officers’ charge in the amount of up to $64 million.  
The Directors Charge is proposed to be secured by the property of the Target Canada Entities 

and to rank behind the Administration Charge and the KERP Charge, but ahead of the DIP 
Lenders’ Charge.   
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[77] Pursuant to section 11.51 of the CCAA, the court has specific authority to grant a “super 
priority” charge to the directors and officers of a company as security for the indemnity provided 

by the company in respect of certain obligations.  

[78] I accept the submissions of counsel to the Applicants that the requested Directors’ Charge 

is reasonable given the nature of the Target Canada Entities retail business, the number of 
employees in Canada and the corresponding potential exposure of the directors and officers to 
personal liability.  Accordingly, the Directors’ Charge is granted.  

[79] In the result, I am satisfied that it is appropriate to grant the Initial Order in these 
proceedings.   

[80] The stay of proceedings is in effect until February 13, 2015. 

[81] A comeback hearing is to be scheduled on or prior to February 13, 2015.  I recognize that 
there are many aspects of the Initial Order that go beyond the usual first day provisions.  I have 

determined that it is appropriate to grant this broad relief at this time so as to ensure that the 
status quo is maintained. 

[82] The comeback hearing is to be a “true” comeback hearing.  In moving to set aside or vary 
any provisions of this order, moving parties do not have to overcome any onus of demonstrating 
that the order should be set aside or varied. 

[83] Finally, a copy of Lazard’s engagement letter (the “Lazard Engagement Letter”) is 
attached as Confidential Appendix “A” to the Monitor’s pre-filing report.  The Applicants 

request that the Lazard Engagement Letter be sealed, as the fee structure contemplated in the 
Lazard Engagement Letter could potentially influence the structure of bids received in the sales 
process. 

[84] Having considered the principles set out in Sierra Club of Canada v. Canada (Minister of 
Finance), [2002] 211 D.L.R (4th) 193 2 S.C.R. 522, I am satisfied that it is appropriate in the 

circumstances to seal Confidential Appendix “A” to the Monitor’s pre-filing report.  

[85] The Initial Order has been signed in the form presented.  

 

 

 
Regional Senior Justice Morawetz 

Date: January 16, 2015 
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Form of applications Forme des demandes

10 (1) Applications under this Act shall be made by pe-
tition or by way of originating summons or notice of mo-
tion in accordance with the practice of the court in which
the application is made.

10 (1) Les demandes prévues par la présente loi
peuvent être formulées par requête ou par voie d’assigna-
tion introductive d’instance ou d’avis de motion confor-
mément à la pratique du tribunal auquel la demande est
présentée.

Documents that must accompany initial application Documents accompagnant la demande initiale

(2) An initial application must be accompanied by

(a) a statement indicating, on a weekly basis, the pro-
jected cash flow of the debtor company;

(b) a report containing the prescribed representations
of the debtor company regarding the preparation of
the cash-flow statement; and

(c) copies of all financial statements, audited or unau-
dited, prepared during the year before the application
or, if no such statements were prepared in that year, a
copy of the most recent such statement.

(2) La demande initiale doit être accompagnée :

a) d’un état portant, projections à l’appui, sur l’évolu-
tion hebdomadaire de l’encaisse de la compagnie débi-
trice;

b) d’un rapport contenant les observations réglemen-
taires de la compagnie débitrice relativement à l’éta-
blissement de cet état;

c) d’une copie des états financiers, vérifiés ou non,
établis au cours de l’année précédant la demande ou, à
défaut, d’une copie des états financiers les plus ré-
cents.

Publication ban Interdiction de mettre l’état à la disposition du public

(3) The court may make an order prohibiting the release
to the public of any cash-flow statement, or any part of a
cash-flow statement, if it is satisfied that the release
would unduly prejudice the debtor company and the
making of the order would not unduly prejudice the com-
pany’s creditors, but the court may, in the order, direct
that the cash-flow statement or any part of it be made
available to any person specified in the order on any
terms or conditions that the court considers appropriate.
R.S., 1985, c. C-36, s. 10; 2005, c. 47, s. 127.

(3) Le tribunal peut, par ordonnance, interdire la com-
munication au public de tout ou partie de l’état de l’évo-
lution de l’encaisse de la compagnie débitrice s’il est
convaincu que sa communication causerait un préjudice
indu à celle-ci et que sa non-communication ne causerait
pas de préjudice indu à ses créanciers. Il peut toutefois
préciser dans l’ordonnance que tout ou partie de cet état
peut être communiqué, aux conditions qu’il estime indi-
quées, à la personne qu’il nomme.
L.R. (1985), ch. C-36, art. 10; 2005, ch. 47, art. 127.

General power of court Pouvoir général du tribunal

11 Despite anything in the Bankruptcy and Insolvency
Act or the Winding-up and Restructuring Act, if an ap-
plication is made under this Act in respect of a debtor
company, the court, on the application of any person in-
terested in the matter, may, subject to the restrictions set
out in this Act, on notice to any other person or without
notice as it may see fit, make any order that it considers
appropriate in the circumstances.
R.S., 1985, c. C-36, s. 11; 1992, c. 27, s. 90; 1996, c. 6, s. 167; 1997, c. 12, s. 124; 2005, c.
47, s. 128.

11 Malgré toute disposition de la Loi sur la faillite et
l’insolvabilité ou de la Loi sur les liquidations et les re-
structurations, le tribunal peut, dans le cas de toute de-
mande sous le régime de la présente loi à l’égard d’une
compagnie débitrice, rendre, sur demande d’un intéressé,
mais sous réserve des restrictions prévues par la présente
loi et avec ou sans avis, toute ordonnance qu’il estime in-
diquée.
L.R. (1985), ch. C-36, art. 11; 1992, ch. 27, art. 90; 1996, ch. 6, art. 167; 1997, ch. 12, art.
124; 2005, ch. 47, art. 128.

Relief reasonably necessary Redressements normalement nécessaires

11.001 An order made under section 11 at the same
time as an order made under subsection 11.02(1) or dur-
ing the period referred to in an order made under that
subsection with respect to an initial application shall be

11.001 L’ordonnance rendue au titre de l’article 11 en
même temps que l’ordonnance rendue au titre du para-
graphe 11.02(1) ou pendant la période visée dans l’ordon-
nance rendue au titre de ce paragraphe relativement à la
demande initiale n’est limitée qu’aux redressements nor-
malement nécessaires à la continuation de l’exploitation
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limited to relief that is reasonably necessary for the con-
tinued operations of the debtor company in the ordinary
course of business during that period.
2019, c. 29, s. 136.

de la compagnie débitrice dans le cours ordinaire de ses
affaires durant cette période.
2019, ch. 29, art. 136.

Rights of suppliers Droits des fournisseurs

11.01 No order made under section 11 or 11.02 has the
effect of

(a) prohibiting a person from requiring immediate
payment for goods, services, use of leased or licensed
property or other valuable consideration provided af-
ter the order is made; or

(b) requiring the further advance of money or credit.
2005, c. 47, s. 128.

11.01 L’ordonnance prévue aux articles 11 ou 11.02 ne
peut avoir pour effet :

a) d’empêcher une personne d’exiger que soient effec-
tués sans délai les paiements relatifs à la fourniture de
marchandises ou de services, à l’utilisation de biens
loués ou faisant l’objet d’une licence ou à la fourniture
de toute autre contrepartie de valeur qui ont lieu après
l’ordonnance;

b) d’exiger le versement de nouvelles avances de
fonds ou de nouveaux crédits.

2005, ch. 47, art. 128.

Stays, etc. — initial application Suspension : demande initiale

11.02 (1) A court may, on an initial application in re-
spect of a debtor company, make an order on any terms
that it may impose, effective for the period that the court
considers necessary, which period may not be more than
10 days,

(a) staying, until otherwise ordered by the court, all
proceedings taken or that might be taken in respect of
the company under the Bankruptcy and Insolvency
Act or the Winding-up and Restructuring Act;

(b) restraining, until otherwise ordered by the court,
further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court,
the commencement of any action, suit or proceeding
against the company.

11.02 (1) Dans le cas d’une demande initiale visant une
compagnie débitrice, le tribunal peut, par ordonnance,
aux conditions qu’il peut imposer et pour la période
maximale de dix jours qu’il estime nécessaire :

a) suspendre, jusqu’à nouvel ordre, toute procédure
qui est ou pourrait être intentée contre la compagnie
sous le régime de la Loi sur la faillite et l’insolvabilité
ou de la Loi sur les liquidations et les restructura-
tions;

b) surseoir, jusqu’à nouvel ordre, à la continuation de
toute action, poursuite ou autre procédure contre la
compagnie;

c) interdire, jusqu’à nouvel ordre, l’introduction de
toute action, poursuite ou autre procédure contre la
compagnie.

Stays, etc. — other than initial application Suspension : demandes autres qu’initiales

(2) A court may, on an application in respect of a debtor
company other than an initial application, make an or-
der, on any terms that it may impose,

(a) staying, until otherwise ordered by the court, for
any period that the court considers necessary, all pro-
ceedings taken or that might be taken in respect of the
company under an Act referred to in paragraph (1)(a);

(b) restraining, until otherwise ordered by the court,
further proceedings in any action, suit or proceeding
against the company; and

(2) Dans le cas d’une demande, autre qu’une demande
initiale, visant une compagnie débitrice, le tribunal peut,
par ordonnance, aux conditions qu’il peut imposer et
pour la période qu’il estime nécessaire :

a) suspendre, jusqu’à nouvel ordre, toute procédure
qui est ou pourrait être intentée contre la compagnie
sous le régime des lois mentionnées à l’alinéa (1)a);

b) surseoir, jusqu’à nouvel ordre, à la continuation de
toute action, poursuite ou autre procédure contre la
compagnie;
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(c) prohibiting, until otherwise ordered by the court,
the commencement of any action, suit or proceeding
against the company.

c) interdire, jusqu’à nouvel ordre, l’introduction de
toute action, poursuite ou autre procédure contre la
compagnie.

Burden of proof on application Preuve

(3) The court shall not make the order unless

(a) the applicant satisfies the court that circumstances
exist that make the order appropriate; and

(b) in the case of an order under subsection (2), the
applicant also satisfies the court that the applicant has
acted, and is acting, in good faith and with due dili-
gence.

(3) Le tribunal ne rend l’ordonnance que si :

a) le demandeur le convainc que la mesure est oppor-
tune;

b) dans le cas de l’ordonnance visée au paragraphe
(2), le demandeur le convainc en outre qu’il a agi et
continue d’agir de bonne foi et avec la diligence vou-
lue.

Restriction Restriction

(4) Orders doing anything referred to in subsection (1)
or (2) may only be made under this section.
2005, c. 47, s. 128, 2007, c. 36, s. 62(F); 2019, c. 29, s. 137.

(4) L’ordonnance qui prévoit l’une des mesures visées
aux paragraphes (1) ou (2) ne peut être rendue qu’en ver-
tu du présent article.
2005, ch. 47, art. 128, 2007, ch. 36, art. 62(F); 2019, ch. 29, art. 137.

Stays — directors Suspension — administrateurs

11.03 (1) An order made under section 11.02 may pro-
vide that no person may commence or continue any ac-
tion against a director of the company on any claim
against directors that arose before the commencement of
proceedings under this Act and that relates to obligations
of the company if directors are under any law liable in
their capacity as directors for the payment of those obli-
gations, until a compromise or an arrangement in respect
of the company, if one is filed, is sanctioned by the court
or is refused by the creditors or the court.

11.03 (1) L’ordonnance prévue à l’article 11.02 peut in-
terdire l’introduction ou la continuation de toute action
contre les administrateurs de la compagnie relativement
aux réclamations qui sont antérieures aux procédures in-
tentées sous le régime de la présente loi et visent des
obligations de la compagnie dont ils peuvent être, ès qua-
lités, responsables en droit, tant que la transaction ou
l’arrangement, le cas échéant, n’a pas été homologué par
le tribunal ou rejeté par celui-ci ou les créanciers.

Exception Exclusion

(2) Subsection (1) does not apply in respect of an action
against a director on a guarantee given by the director re-
lating to the company’s obligations or an action seeking
injunctive relief against a director in relation to the com-
pany.

(2) La suspension ne s’applique toutefois pas aux actions
contre les administrateurs pour les garanties qu’ils ont
données relativement aux obligations de la compagnie ni
aux mesures de la nature d’une injonction les visant au
sujet de celle-ci.

Persons deemed to be directors Présomption : administrateurs

(3) If all of the directors have resigned or have been re-
moved by the shareholders without replacement, any
person who manages or supervises the management of
the business and affairs of the company is deemed to be a
director for the purposes of this section.
2005, c. 47, s. 128.

(3) Si tous les administrateurs démissionnent ou sont
destitués par les actionnaires sans être remplacés, qui-
conque dirige ou supervise les activités commerciales et
les affaires internes de la compagnie est réputé un admi-
nistrateur pour l’application du présent article.
2005, ch. 47, art. 128.

Persons obligated under letter of credit or guarantee Suspension — lettres de crédit ou garanties

11.04 No order made under section 11.02 has affect on
any action, suit or proceeding against a person, other
than the company in respect of whom the order is made,

11.04 L’ordonnance prévue à l’article 11.02 est sans effet
sur toute action, poursuite ou autre procédure contre la
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who is obligated under a letter of credit or guarantee in
relation to the company.
2005, c. 47, s. 128.

personne — autre que la compagnie visée par l’ordon-
nance — qui a des obligations au titre de lettres de crédit
ou de garanties se rapportant à la compagnie.
2005, ch. 47, art. 128.

11.05 [Repealed, 2007, c. 29, s. 105] 11.05 [Abrogé, 2007, ch. 29, art. 105]

Member of the Canadian Payments Association Membre de l’Association canadienne des paiements

11.06 No order may be made under this Act that has the
effect of preventing a member of the Canadian Payments
Association from ceasing to act as a clearing agent or
group clearer for a company in accordance with the
Canadian Payments Act or the by-laws or rules of that
Association.
2005, c. 47, s. 128, 2007, c. 36, s. 64.

11.06 Aucune ordonnance prévue par la présente loi ne
peut avoir pour effet d’empêcher un membre de l’Asso-
ciation canadienne des paiements de cesser d’agir, pour
une compagnie, à titre d’agent de compensation ou
d’adhérent correspondant de groupe conformément à la
Loi canadienne sur les paiements et aux règles et règle-
ments administratifs de l’Association.
2005, ch. 47, art. 128; 2007, ch. 36, art. 64.

11.07 [Repealed, 2012, c. 31, s. 420] 11.07 [Abrogé, 2012, ch. 31, art. 420]

Restriction — certain powers, duties and functions Restrictions : exercice de certaines attributions

11.08 No order may be made under section 11.02 that
affects

(a) the exercise or performance by the Minister of Fi-
nance or the Superintendent of Financial Institutions
of any power, duty or function assigned to them by the
Bank Act, the Cooperative Credit Associations Act,
the Insurance Companies Act or the Trust and Loan
Companies Act;

(b) the exercise or performance by the Governor in
Council, the Minister of Finance or the Canada De-
posit Insurance Corporation of any power, duty or
function assigned to them by the Canada Deposit In-
surance Corporation Act; or

(c) the exercise by the Attorney General of Canada of
any power, assigned to him or her by the Winding-up
and Restructuring Act.

2005, c. 47, s. 128.

11.08 L’ordonnance prévue à l’article 11.02 ne peut
avoir d’effet sur :

a) l’exercice par le ministre des Finances ou par le
surintendant des institutions financières des attribu-
tions qui leur sont conférées par la Loi sur les
banques, la Loi sur les associations coopératives de
crédit, la Loi sur les sociétés d’assurances ou la Loi
sur les sociétés de fiducie et de prêt;

b) l’exercice par le gouverneur en conseil, le ministre
des Finances ou la Société d’assurance-dépôts du
Canada des attributions qui leur sont conférées par la
Loi sur la Société d’assurance-dépôts du Canada;

c) l’exercice par le procureur général du Canada des
pouvoirs qui lui sont conférés par la Loi sur les liqui-
dations et les restructurations.

2005, ch. 47, art. 128.

Stay — Her Majesty Suspension des procédures : Sa Majesté

11.09 (1) An order made under section 11.02 may pro-
vide that

(a) Her Majesty in right of Canada may not exercise
rights under subsection 224(1.2) of the Income Tax Act
or any provision of the Canada Pension Plan or of the
Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the
collection of a contribution, as defined in the Canada
Pension Plan, an employee’s premium, or employer’s
premium, as defined in the Employment Insurance
Act, or a premium under Part VII.1 of that Act, and of
any related interest, penalties or other amounts, in re-
spect of the company if the company is a tax debtor

11.09 (1) L’ordonnance prévue à l’article 11.02 peut
avoir pour effet de suspendre :

a) l’exercice par Sa Majesté du chef du Canada des
droits que lui confère le paragraphe 224(1.2) de la Loi
de l’impôt sur le revenu ou toute disposition du Ré-
gime de pensions du Canada ou de la Loi sur l’assu-
rance-emploi qui renvoie à ce paragraphe et qui pré-
voit la perception d’une cotisation, au sens du Régime
de pensions du Canada, d’une cotisation ouvrière ou
d’une cotisation patronale, au sens de la Loi sur l’assu-
rance-emploi, ou d’une cotisation prévue par la partie
VII.1 de cette loi ainsi que des intérêts, pénalités et
autres charges afférents, à l’égard d’une compagnie
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under that subsection or provision, for the period that
the court considers appropriate but ending not later
than

(i) the expiry of the order,

(ii) the refusal of a proposed compromise by the
creditors or the court,

(iii) six months following the court sanction of a
compromise or an arrangement,

(iv) the default by the company on any term of a
compromise or an arrangement, or

(v) the performance of a compromise or an ar-
rangement in respect of the company; and

(b) Her Majesty in right of a province may not exer-
cise rights under any provision of provincial legisla-
tion in respect of the company if the company is a
debtor under that legislation and the provision has a
purpose similar to subsection 224(1.2) of the Income
Tax Act, or refers to that subsection, to the extent that
it provides for the collection of a sum, and of any relat-
ed interest, penalties or other amounts, and the sum

(i) has been withheld or deducted by a person from
a payment to another person and is in respect of a
tax similar in nature to the income tax imposed on
individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under
the Canada Pension Plan if the province is a
province providing a comprehensive pension
plan as defined in subsection 3(1) of the Canada
Pension Plan and the provincial legislation estab-
lishes a provincial pension plan as defined in that
subsection,

for the period that the court considers appropriate but
ending not later than the occurrence or time referred
to in whichever of subparagraphs (a)(i) to (v) that may
apply.

qui est un débiteur fiscal visé à ce paragraphe ou à
cette disposition, pour la période se terminant au plus
tard :

(i) à l’expiration de l’ordonnance,

(ii) au moment du rejet, par le tribunal ou les
créanciers, de la transaction proposée,

(iii) six mois après que le tribunal a homologué la
transaction ou l’arrangement,

(iv) au moment de tout défaut d’exécution de la
transaction ou de l’arrangement,

(v) au moment de l’exécution intégrale de la tran-
saction ou de l’arrangement;

b) l’exercice par Sa Majesté du chef d’une province,
pour la période que le tribunal estime indiquée et se
terminant au plus tard au moment visé à celui des
sous-alinéas a)(i) à (v) qui, le cas échéant, est appli-
cable, des droits que lui confère toute disposition lé-
gislative de cette province à l’égard d’une compagnie
qui est un débiteur visé par la loi provinciale, s’il s’agit
d’une disposition dont l’objet est semblable à celui du
paragraphe 224(1.2) de la Loi de l’impôt sur le revenu,
ou qui renvoie à ce paragraphe, et qui prévoit la per-
ception d’une somme, ainsi que des intérêts, pénalités
et autres charges afférents, laquelle :

(i) soit a été retenue par une personne sur un paie-
ment effectué à une autre personne, ou déduite
d’un tel paiement, et se rapporte à un impôt sem-
blable, de par sa nature, à l’impôt sur le revenu au-
quel les particuliers sont assujettis en vertu de la
Loi de l’impôt sur le revenu,

(ii) soit est de même nature qu’une cotisation pré-
vue par le Régime de pensions du Canada, si la
province est une province instituant un régime gé-
néral de pensions au sens du paragraphe 3(1) de
cette loi et si la loi provinciale institue un régime
provincial de pensions au sens de ce paragraphe.

When order ceases to be in effect Cessation d’effet

(2) The portions of an order made under section 11.02
that affect the exercise of rights of Her Majesty referred
to in paragraph (1)(a) or (b) cease to be in effect if

(a) the company defaults on the payment of any
amount that becomes due to Her Majesty after the or-
der is made and could be subject to a demand under

(i) subsection 224(1.2) of the Income Tax Act,

(2) Les passages de l’ordonnance qui suspendent l’exer-
cice des droits de Sa Majesté visés aux alinéas (1)a) ou b)
cessent d’avoir effet dans les cas suivants :

a) la compagnie manque à ses obligations de paie-
ment à l’égard de toute somme qui devient due à Sa
Majesté après le prononcé de l’ordonnance et qui
pourrait faire l’objet d’une demande aux termes d’une
des dispositions suivantes :
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(ii) any provision of the Canada Pension Plan or of
the Employment Insurance Act that refers to sub-
section 224(1.2) of the Income Tax Act and provides
for the collection of a contribution, as defined in the
Canada Pension Plan, an employee’s premium, or
employer’s premium, as defined in the Employ-
ment Insurance Act, or a premium under Part VII.1
of that Act, and of any related interest, penalties or
other amounts, or

(iii) any provision of provincial legislation that has
a purpose similar to subsection 224(1.2) of the In-
come Tax Act, or that refers to that subsection, to
the extent that it provides for the collection of a
sum, and of any related interest, penalties or other
amounts, and the sum

(A) has been withheld or deducted by a person
from a payment to another person and is in re-
spect of a tax similar in nature to the income tax
imposed on individuals under the Income Tax
Act, or

(B) is of the same nature as a contribution under
the Canada Pension Plan if the province is a
province providing a comprehensive pension
plan as defined in subsection 3(1) of the Canada
Pension Plan and the provincial legislation es-
tablishes a provincial pension plan as defined
in that subsection; or

(b) any other creditor is or becomes entitled to realize
a security on any property that could be claimed by
Her Majesty in exercising rights under

(i) subsection 224(1.2) of the Income Tax Act,

(ii) any provision of the Canada Pension Plan or of
the Employment Insurance Act that refers to sub-
section 224(1.2) of the Income Tax Act and provides
for the collection of a contribution, as defined in the
Canada Pension Plan, an employee’s premium, or
employer’s premium, as defined in the Employ-
ment Insurance Act, or a premium under Part VII.1
of that Act, and of any related interest, penalties or
other amounts, or

(iii) any provision of provincial legislation that has
a purpose similar to subsection 224(1.2) of the In-
come Tax Act, or that refers to that subsection, to
the extent that it provides for the collection of a
sum, and of any related interest, penalties or other
amounts, and the sum

(A) has been withheld or deducted by a person
from a payment to another person and is in re-
spect of a tax similar in nature to the income tax

(i) le paragraphe 224(1.2) de la Loi de l’impôt sur le
revenu,

(ii) toute disposition du Régime de pensions du
Canada ou de la Loi sur l’assurance-emploi qui
renvoie au paragraphe 224(1.2) de la Loi de l’impôt
sur le revenu et qui prévoit la perception d’une coti-
sation, au sens du Régime de pensions du Canada,
d’une cotisation ouvrière ou d’une cotisation patro-
nale, au sens de la Loi sur l’assurance-emploi, ou
d’une cotisation prévue par la partie VII.1 de cette
loi ainsi que des intérêts, pénalités et autres charges
afférents,

(iii) toute disposition législative provinciale dont
l’objet est semblable à celui du paragraphe 224(1.2)
de la Loi de l’impôt sur le revenu, ou qui renvoie à
ce paragraphe, et qui prévoit la perception d’une
somme, ainsi que des intérêts, pénalités et autres
charges afférents, laquelle :

(A) soit a été retenue par une personne sur un
paiement effectué à une autre personne, ou dé-
duite d’un tel paiement, et se rapporte à un im-
pôt semblable, de par sa nature, à l’impôt sur le
revenu auquel les particuliers sont assujettis en
vertu de la Loi de l’impôt sur le revenu,

(B) soit est de même nature qu’une cotisation
prévue par le Régime de pensions du Canada, si
la province est une province instituant un régime
général de pensions au sens du paragraphe 3(1)
de cette loi et si la loi provinciale institue un ré-
gime provincial de pensions au sens de ce para-
graphe;

b) un autre créancier a ou acquiert le droit de réaliser
sa garantie sur un bien qui pourrait être réclamé par
Sa Majesté dans l’exercice des droits que lui confère
l’une des dispositions suivantes :

(i) le paragraphe 224(1.2) de la Loi de l’impôt sur le
revenu,

(ii) toute disposition du Régime de pensions du
Canada ou de la Loi sur l’assurance-emploi qui
renvoie au paragraphe 224(1.2) de la Loi de l’impôt
sur le revenu et qui prévoit la perception d’une coti-
sation, au sens du Régime de pensions du Canada,
d’une cotisation ouvrière ou d’une cotisation patro-
nale, au sens de la Loi sur l’assurance-emploi, ou
d’une cotisation prévue par la partie VII.1 de cette
loi ainsi que des intérêts, pénalités et autres charges
afférents,

(iii) toute disposition législative provinciale dont
l’objet est semblable à celui du paragraphe 224(1.2)
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imposed on individuals under the Income Tax
Act, or

(B) is of the same nature as a contribution under
the Canada Pension Plan if the province is a
province providing a comprehensive pension
plan as defined in subsection 3(1) of the Canada
Pension Plan and the provincial legislation es-
tablishes a provincial pension plan as defined
in that subsection.

de la Loi de l’impôt sur le revenu, ou qui renvoie à
ce paragraphe, et qui prévoit la perception d’une
somme, ainsi que des intérêts, pénalités et autres
charges afférents, laquelle :

(A) soit a été retenue par une personne sur un
paiement effectué à une autre personne, ou dé-
duite d’un tel paiement, et se rapporte à un im-
pôt semblable, de par sa nature, à l’impôt sur le
revenu auquel les particuliers sont assujettis en
vertu de la Loi de l’impôt sur le revenu,

(B) soit est de même nature qu’une cotisation
prévue par le Régime de pensions du Canada, si
la province est une province instituant un régime
général de pensions au sens du paragraphe 3(1)
de cette loi et si la loi provinciale institue un ré-
gime provincial de pensions au sens de ce para-
graphe.

Operation of similar legislation Effet

(3) An order made under section 11.02, other than the
portions of that order that affect the exercise of rights of
Her Majesty referred to in paragraph (1)(a) or (b), does
not affect the operation of

(a) subsections 224(1.2) and (1.3) of the Income Tax
Act,

(b) any provision of the Canada Pension Plan or of
the Employment Insurance Act that refers to subsec-
tion 224(1.2) of the Income Tax Act and provides for
the collection of a contribution, as defined in the
Canada Pension Plan, an employee’s premium, or em-
ployer’s premium, as defined in the Employment In-
surance Act, or a premium under Part VII.1 of that
Act, and of any related interest, penalties or other
amounts, or

(c) any provision of provincial legislation that has a
purpose similar to subsection 224(1.2) of the Income
Tax Act, or that refers to that subsection, to the extent
that it provides for the collection of a sum, and of any
related interest, penalties or other amounts, and the
sum

(i) has been withheld or deducted by a person from
a payment to another person and is in respect of a
tax similar in nature to the income tax imposed on
individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under
the Canada Pension Plan if the province is a
province providing a comprehensive pension
plan as defined in subsection 3(1) of the Canada
Pension Plan and the provincial legislation

(3) L’ordonnance prévue à l’article 11.02, à l’exception
des passages de celle-ci qui suspendent l’exercice des
droits de Sa Majesté visés aux alinéas (1)a) ou b), n’a pas
pour effet de porter atteinte à l’application des disposi-
tions suivantes :

a) les paragraphes 224(1.2) et (1.3) de la Loi de l’impôt
sur le revenu;

b) toute disposition du Régime de pensions du
Canada ou de la Loi sur l’assurance-emploi qui ren-
voie au paragraphe 224(1.2) de la Loi de l’impôt sur le
revenu et qui prévoit la perception d’une cotisation, au
sens du Régime de pensions du Canada, d’une cotisa-
tion ouvrière ou d’une cotisation patronale, au sens de
la Loi sur l’assurance-emploi, ou d’une cotisation pré-
vue par la partie VII.1 de cette loi ainsi que des inté-
rêts, pénalités et autres charges afférents;

c) toute disposition législative provinciale dont l’objet
est semblable à celui du paragraphe 224(1.2) de la Loi
de l’impôt sur le revenu, ou qui renvoie à ce para-
graphe, et qui prévoit la perception d’une somme, ain-
si que des intérêts, pénalités et autres charges affé-
rents, laquelle :

(i) soit a été retenue par une personne sur un paie-
ment effectué à une autre personne, ou déduite
d’un tel paiement, et se rapporte à un impôt sem-
blable, de par sa nature, à l’impôt sur le revenu au-
quel les particuliers sont assujettis en vertu de la
Loi de l’impôt sur le revenu,

(ii) soit est de même nature qu’une cotisation pré-
vue par le Régime de pensions du Canada, si la
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establishes a provincial pension plan as defined in
that subsection,

and for the purpose of paragraph (c), the provision of
provincial legislation is, despite any Act of Canada or of a
province or any other law, deemed to have the same ef-
fect and scope against any creditor, however secured, as
subsection 224(1.2) of the Income Tax Act in respect of a
sum referred to in subparagraph (c)(i), or as subsection
23(2) of the Canada Pension Plan in respect of a sum re-
ferred to in subparagraph (c)(ii), and in respect of any re-
lated interest, penalties or other amounts.
2005, c. 47, s. 128; 2009, c. 33, s. 28.

province est une province instituant un régime gé-
néral de pensions au sens du paragraphe 3(1) de
cette loi et si la loi provinciale institue un régime
provincial de pensions au sens de ce paragraphe.

Pour l’application de l’alinéa c), la disposition législative
provinciale en question est réputée avoir, à l’encontre de
tout créancier et malgré tout texte législatif fédéral ou
provincial et toute autre règle de droit, la même portée et
le même effet que le paragraphe 224(1.2) de la Loi de
l’impôt sur le revenu quant à la somme visée au sous-ali-
néa c)(i), ou que le paragraphe 23(2) du Régime de pen-
sions du Canada quant à la somme visée au sous-alinéa
c)(ii), et quant aux intérêts, pénalités et autres charges
afférents, quelle que soit la garantie dont bénéficie le
créancier.
2005, ch. 47, art. 128; 2009, ch. 33, art. 28.

Meaning of regulatory body Définition de organisme administratif

11.1 (1) In this section, regulatory body means a per-
son or body that has powers, duties or functions relating
to the enforcement or administration of an Act of Parlia-
ment or of the legislature of a province and includes a
person or body that is prescribed to be a regulatory body
for the purpose of this Act.

11.1 (1) Au présent article, organisme administratif
s’entend de toute personne ou de tout organisme chargé
de l’application d’une loi fédérale ou provinciale; y est as-
similé toute personne ou tout organisme désigné à ce
titre par règlement.

Regulatory bodies — order under section 11.02 Organisme administratif — ordonnance rendue en
vertu de l’article 11.02

(2) Subject to subsection (3), no order made under sec-
tion 11.02 affects a regulatory body’s investigation in re-
spect of the debtor company or an action, suit or pro-
ceeding that is taken in respect of the company by or
before the regulatory body, other than the enforcement
of a payment ordered by the regulatory body or the court.

(2) Sous réserve du paragraphe (3), l’ordonnance prévue
à l’article 11.02 ne porte aucunement atteinte aux me-
sures — action, poursuite ou autre procédure — prises à
l’égard de la compagnie débitrice par ou devant un orga-
nisme administratif, ni aux investigations auxquelles il
procède à son sujet. Elles n’ont d’effet que sur l’exécution
d’un paiement ordonné par lui ou le tribunal.

Exception Exception

(3) On application by the company and on notice to the
regulatory body and to the persons who are likely to be
affected by the order, the court may order that subsection
(2) not apply in respect of one or more of the actions,
suits or proceedings taken by or before the regulatory
body if in the court’s opinion

(a) a viable compromise or arrangement could not be
made in respect of the company if that subsection
were to apply; and

(b) it is not contrary to the public interest that the reg-
ulatory body be affected by the order made under sec-
tion 11.02.

(3) Le tribunal peut par ordonnance, sur demande de la
compagnie et sur préavis à l’organisme administratif et à
toute personne qui sera vraisemblablement touchée par
l’ordonnance, déclarer que le paragraphe (2) ne s’ap-
plique pas à l’une ou plusieurs des mesures prises par ou
devant celui-ci, s’il est convaincu que, à la fois :

a) il ne pourrait être fait de transaction ou d’arrange-
ment viable à l’égard de la compagnie si ce paragraphe
s’appliquait;

b) l’ordonnance demandée au titre de l’article 11.02
n’est pas contraire à l’intérêt public.

Declaration — enforcement of a payment Déclaration : organisme agissant à titre de créancier

(4) If there is a dispute as to whether a regulatory body is
seeking to enforce its rights as a creditor, the court may,

(4) En cas de différend sur la question de savoir si l’orga-
nisme administratif cherche à faire valoir ses droits à
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on application by the company and on notice to the regu-
latory body, make an order declaring both that the regu-
latory body is seeking to enforce its rights as a creditor
and that the enforcement of those rights is stayed.
1997, c. 12, s. 124; 2001, c. 9, s. 576; 2005, c. 47, s. 128; 2007, c. 29, s. 106, c. 36, s. 65.

titre de créancier dans le cadre de la mesure prise, le tri-
bunal peut déclarer, par ordonnance, sur demande de la
compagnie et sur préavis à l’organisme, que celui-ci agit
effectivement à ce titre et que la mesure est suspendue.
1997, ch. 12, art. 124; 2001, ch. 9, art. 576; 2005, ch. 47, art. 128; 2007, ch. 29, art. 106,
ch. 36, art. 65.

11.11 [Repealed, 2005, c. 47, s. 128] 11.11 [Abrogé, 2005, ch. 47, art. 128]

Interim financing Financement temporaire

11.2 (1) On application by a debtor company and on
notice to the secured creditors who are likely to be affect-
ed by the security or charge, a court may make an order
declaring that all or part of the company’s property is
subject to a security or charge — in an amount that the
court considers appropriate — in favour of a person spec-
ified in the order who agrees to lend to the company an
amount approved by the court as being required by the
company, having regard to its cash-flow statement. The
security or charge may not secure an obligation that ex-
ists before the order is made.

11.2 (1) Sur demande de la compagnie débitrice, le tri-
bunal peut par ordonnance, sur préavis de la demande
aux créanciers garantis qui seront vraisemblablement
touchés par la charge ou sûreté, déclarer que tout ou par-
tie des biens de la compagnie sont grevés d’une charge ou
sûreté — d’un montant qu’il estime indiqué — en faveur
de la personne nommée dans l’ordonnance qui accepte
de prêter à la compagnie la somme qu’il approuve
compte tenu de l’état de l’évolution de l’encaisse et des
besoins de celle-ci. La charge ou sûreté ne peut garantir
qu’une obligation postérieure au prononcé de l’ordon-
nance.

Priority — secured creditors Priorité — créanciers garantis

(2) The court may order that the security or charge rank
in priority over the claim of any secured creditor of the
company.

(2) Le tribunal peut préciser, dans l’ordonnance, que la
charge ou sûreté a priorité sur toute réclamation des
créanciers garantis de la compagnie.

Priority — other orders Priorité — autres ordonnances

(3) The court may order that the security or charge rank
in priority over any security or charge arising from a pre-
vious order made under subsection (1) only with the con-
sent of the person in whose favour the previous order
was made.

(3) Il peut également y préciser que la charge ou sûreté
n’a priorité sur toute autre charge ou sûreté grevant les
biens de la compagnie au titre d’une ordonnance déjà
rendue en vertu du paragraphe (1) que sur consentement
de la personne en faveur de qui cette ordonnance a été
rendue.

Factors to be considered Facteurs à prendre en considération

(4) In deciding whether to make an order, the court is to
consider, among other things,

(a) the period during which the company is expected
to be subject to proceedings under this Act;

(b) how the company’s business and financial affairs
are to be managed during the proceedings;

(c) whether the company’s management has the con-
fidence of its major creditors;

(d) whether the loan would enhance the prospects of a
viable compromise or arrangement being made in re-
spect of the company;

(e) the nature and value of the company’s property;

(4) Pour décider s’il rend l’ordonnance, le tribunal prend
en considération, entre autres, les facteurs suivants :

a) la durée prévue des procédures intentées à l’égard
de la compagnie sous le régime de la présente loi;

b) la façon dont les affaires financières et autres de la
compagnie seront gérées au cours de ces procédures;

c) la question de savoir si ses dirigeants ont la
confiance de ses créanciers les plus importants;

d) la question de savoir si le prêt favorisera la conclu-
sion d’une transaction ou d’un arrangement viable à
l’égard de la compagnie;

e) la nature et la valeur des biens de la compagnie;

vkoch
Highlight
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(f) whether any creditor would be materially preju-
diced as a result of the security or charge; and

(g) the monitor’s report referred to in paragraph
23(1)(b), if any.

f) la question de savoir si la charge ou sûreté causera
un préjudice sérieux à l’un ou l’autre des créanciers de
la compagnie;

g) le rapport du contrôleur visé à l’alinéa 23(1)b).

Additional factor — initial application Facteur additionnel : demande initiale

(5) When an application is made under subsection (1) at
the same time as an initial application referred to in sub-
section 11.02(1) or during the period referred to in an or-
der made under that subsection, no order shall be made
under subsection (1) unless the court is also satisfied that
the terms of the loan are limited to what is reasonably
necessary for the continued operations of the debtor
company in the ordinary course of business during that
period.
1997, c. 12, s. 124; 2005, c. 47, s. 128; 2007, c. 36, s. 65; 2019, c. 29, s. 138.

(5) Lorsqu’une demande est faite au titre du paragraphe
(1) en même temps que la demande initiale visée au pa-
ragraphe 11.02(1) ou durant la période visée dans l’or-
donnance rendue au titre de ce paragraphe, le tribunal ne
rend l’ordonnance visée au paragraphe (1) que s’il est
également convaincu que les modalités du financement
temporaire demandé sont limitées à ce qui est normale-
ment nécessaire à la continuation de l’exploitation de la
compagnie débitrice dans le cours ordinaire de ses af-
faires durant cette période.
1997, ch. 12, art. 124; 2005, ch. 47, art. 128; 2007, ch. 36, art. 65; 2019, ch. 29, art. 138.

Assignment of agreements Cessions

11.3 (1) On application by a debtor company and on
notice to every party to an agreement and the monitor,
the court may make an order assigning the rights and
obligations of the company under the agreement to any
person who is specified by the court and agrees to the as-
signment.

11.3 (1) Sur demande de la compagnie débitrice et sur
préavis à toutes les parties au contrat et au contrôleur, le
tribunal peut, par ordonnance, céder à toute personne
qu’il précise et qui y a consenti les droits et obligations de
la compagnie découlant du contrat.

Exceptions Exceptions

(2) Subsection (1) does not apply in respect of rights and
obligations that are not assignable by reason of their na-
ture or that arise under

(a) an agreement entered into on or after the day on
which proceedings commence under this Act;

(b) an eligible financial contract; or

(c) a collective agreement.

(2) Le paragraphe (1) ne s’applique pas aux droits et
obligations qui, de par leur nature, ne peuvent être cédés
ou qui découlent soit d’un contrat conclu à la date à la-
quelle une procédure a été intentée sous le régime de la
présente loi ou par la suite, soit d’un contrat financier ad-
missible, soit d’une convention collective.

Factors to be considered Facteurs à prendre en considération

(3) In deciding whether to make the order, the court is to
consider, among other things,

(a) whether the monitor approved the proposed as-
signment;

(b) whether the person to whom the rights and obliga-
tions are to be assigned would be able to perform the
obligations; and

(c) whether it would be appropriate to assign the
rights and obligations to that person.

(3) Pour décider s’il rend l’ordonnance, le tribunal prend
en considération, entre autres, les facteurs suivants :

a) l’acquiescement du contrôleur au projet de cession,
le cas échéant;

b) la capacité de la personne à qui les droits et obliga-
tions seraient cédés d’exécuter les obligations;

c) l’opportunité de lui céder les droits et obligations.
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Restriction Restriction

(4) The court may not make the order unless it is satis-
fied that all monetary defaults in relation to the agree-
ment — other than those arising by reason only of the
company’s insolvency, the commencement of proceed-
ings under this Act or the company’s failure to perform a
non-monetary obligation — will be remedied on or before
the day fixed by the court.

(4) Il ne peut rendre l’ordonnance que s’il est convaincu
qu’il sera remédié, au plus tard à la date qu’il fixe, à tous
les manquements d’ordre pécuniaire relatifs au contrat,
autres que ceux découlant du seul fait que la compagnie
est insolvable, est visée par une procédure intentée sous
le régime de la présente loi ou ne s’est pas conformée à
une obligation non pécuniaire.

Copy of order Copie de l’ordonnance

(5) The applicant is to send a copy of the order to every
party to the agreement.
1997, c. 12, s. 124; 2005, c. 47, s. 128; 2007, c. 29, s. 107, c. 36, ss. 65, 112.

(5) Le demandeur envoie une copie de l’ordonnance à
toutes les parties au contrat.
1997, ch. 12, art. 124; 2005, ch. 47, art. 128; 2007, ch. 29, art. 107, ch. 36, art. 65 et 112.

11.31 [Repealed, 2005, c. 47, s. 128] 11.31 [Abrogé, 2005, ch. 47, art. 128]

Critical supplier Fournisseurs essentiels

11.4 (1) On application by a debtor company and on
notice to the secured creditors who are likely to be affect-
ed by the security or charge, the court may make an order
declaring a person to be a critical supplier to the compa-
ny if the court is satisfied that the person is a supplier of
goods or services to the company and that the goods or
services that are supplied are critical to the company’s
continued operation.

11.4 (1) Sur demande de la compagnie débitrice, le tri-
bunal peut par ordonnance, sur préavis de la demande
aux créanciers garantis qui seront vraisemblablement
touchés par la charge ou sûreté, déclarer toute personne
fournisseur essentiel de la compagnie s’il est convaincu
que cette personne est un fournisseur de la compagnie et
que les marchandises ou les services qu’elle lui fournit
sont essentiels à la continuation de son exploitation.

Obligation to supply Obligation de fourniture

(2) If the court declares a person to be a critical supplier,
the court may make an order requiring the person to sup-
ply any goods or services specified by the court to the
company on any terms and conditions that are consistent
with the supply relationship or that the court considers
appropriate.

(2) S’il fait une telle déclaration, le tribunal peut ordon-
ner à la personne déclarée fournisseur essentiel de la
compagnie de fournir à celle-ci les marchandises ou ser-
vices qu’il précise, à des conditions compatibles avec les
modalités qui régissaient antérieurement leur fourniture
ou aux conditions qu’il estime indiquées.

Security or charge in favour of critical supplier Charge ou sûreté en faveur du fournisseur essentiel

(3) If the court makes an order under subsection (2), the
court shall, in the order, declare that all or part of the
property of the company is subject to a security or charge
in favour of the person declared to be a critical supplier,
in an amount equal to the value of the goods or services
supplied under the terms of the order.

(3) Le cas échéant, le tribunal déclare dans l’ordonnance
que tout ou partie des biens de la compagnie sont grevés
d’une charge ou sûreté, en faveur de la personne déclarée
fournisseur essentiel, d’un montant correspondant à la
valeur des marchandises ou services fournis en applica-
tion de l’ordonnance.

Priority Priorité

(4) The court may order that the security or charge rank
in priority over the claim of any secured creditor of the
company.
1997, c. 12, s. 124; 2000, c. 30, s. 156; 2001, c. 34, s. 33(E); 2005, c. 47, s. 128; 2007, c.
36, s. 65.

(4) Il peut préciser, dans l’ordonnance, que la charge ou
sûreté a priorité sur toute réclamation des créanciers ga-
rantis de la compagnie.
1997, ch. 12, art. 124; 2000, ch. 30, art. 156; 2001, ch. 34, art. 33(A); 2005, ch. 47, art.
128; 2007, ch. 36, art. 65.

Removal of directors Révocation des administrateurs

11.5 (1) The court may, on the application of any per-
son interested in the matter, make an order removing
from office any director of a debtor company in respect of
which an order has been made under this Act if the court

11.5 (1) Sur demande d’un intéressé, le tribunal peut,
par ordonnance, révoquer tout administrateur de la com-
pagnie débitrice à l’égard de laquelle une ordonnance a
été rendue sous le régime de la présente loi s’il est
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is satisfied that the director is unreasonably impairing or
is likely to unreasonably impair the possibility of a viable
compromise or arrangement being made in respect of the
company or is acting or is likely to act inappropriately as
a director in the circumstances.

convaincu que ce dernier, sans raisons valables, compro-
met ou compromettra vraisemblablement la possibilité
de conclure une transaction ou un arrangement viable ou
agit ou agira vraisemblablement de façon inacceptable
dans les circonstances.

Filling vacancy Vacance

(2) The court may, by order, fill any vacancy created un-
der subsection (1).
1997, c. 12, s. 124; 2005, c. 47, s. 128.

(2) Le tribunal peut, par ordonnance, combler toute va-
cance découlant de la révocation.
1997, ch. 12, art. 124; 2005, ch. 47, art. 128.

Security or charge relating to director’s
indemnification

Biens grevés d’une charge ou sûreté en faveur
d’administrateurs ou de dirigeants

11.51 (1) On application by a debtor company and on
notice to the secured creditors who are likely to be affect-
ed by the security or charge, the court may make an order
declaring that all or part of the property of the company
is subject to a security or charge — in an amount that the
court considers appropriate — in favour of any director
or officer of the company to indemnify the director or of-
ficer against obligations and liabilities that they may in-
cur as a director or officer of the company after the com-
mencement of proceedings under this Act.

11.51 (1) Sur demande de la compagnie débitrice, le
tribunal peut par ordonnance, sur préavis de la demande
aux créanciers garantis qui seront vraisemblablement
touchés par la charge ou sûreté, déclarer que tout ou par-
tie des biens de celle-ci sont grevés d’une charge ou sûre-
té, d’un montant qu’il estime indiqué, en faveur d’un ou
de plusieurs administrateurs ou dirigeants pour l’exécu-
tion des obligations qu’ils peuvent contracter en cette
qualité après l’introduction d’une procédure sous le ré-
gime de la présente loi.

Priority Priorité

(2) The court may order that the security or charge rank
in priority over the claim of any secured creditor of the
company.

(2) Il peut préciser, dans l’ordonnance, que la charge ou
sûreté a priorité sur toute réclamation des créanciers ga-
rantis de la compagnie.

Restriction — indemnification insurance Restriction — assurance

(3) The court may not make the order if in its opinion
the company could obtain adequate indemnification in-
surance for the director or officer at a reasonable cost.

(3) Il ne peut toutefois rendre une telle ordonnance s’il
estime que la compagnie peut souscrire, à un coût qu’il
estime juste, une assurance permettant d’indemniser
adéquatement les administrateurs ou dirigeants.

Negligence, misconduct or fault Négligence, inconduite ou faute

(4) The court shall make an order declaring that the se-
curity or charge does not apply in respect of a specific
obligation or liability incurred by a director or officer if in
its opinion the obligation or liability was incurred as a re-
sult of the director’s or officer’s gross negligence or wilful
misconduct or, in Quebec, the director’s or officer’s gross
or intentional fault.
2005, c. 47, s. 128; 2007, c. 36, s. 66.

(4) Il déclare, dans l’ordonnance, que la charge ou sûreté
ne vise pas les obligations que l’administrateur ou le diri-
geant assume, selon lui, par suite de sa négligence grave
ou de son inconduite délibérée ou, au Québec, par sa
faute lourde ou intentionnelle.
2005, ch. 47, art. 128; 2007, ch. 36, art. 66.

Court may order security or charge to cover certain
costs

Biens grevés d’une charge ou sûreté pour couvrir
certains frais

11.52 (1) On notice to the secured creditors who are
likely to be affected by the security or charge, the court
may make an order declaring that all or part of the prop-
erty of a debtor company is subject to a security or charge
— in an amount that the court considers appropriate — in
respect of the fees and expenses of

11.52 (1) Le tribunal peut par ordonnance, sur préavis
aux créanciers garantis qui seront vraisemblablement
touchés par la charge ou sûreté, déclarer que tout ou par-
tie des biens de la compagnie débitrice sont grevés d’une
charge ou sûreté, d’un montant qu’il estime indiqué, pour
couvrir :
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(a) the monitor, including the fees and expenses of
any financial, legal or other experts engaged by the
monitor in the performance of the monitor’s duties;

(b) any financial, legal or other experts engaged by the
company for the purpose of proceedings under this
Act; and

(c) any financial, legal or other experts engaged by
any other interested person if the court is satisfied that
the security or charge is necessary for their effective
participation in proceedings under this Act.

a) les débours et honoraires du contrôleur, ainsi que
ceux des experts — notamment en finance et en droit
— dont il retient les services dans le cadre de ses fonc-
tions;

b) ceux des experts dont la compagnie retient les ser-
vices dans le cadre de procédures intentées sous le ré-
gime de la présente loi;

c) ceux des experts dont tout autre intéressé retient
les services, si, à son avis, la charge ou sûreté était né-
cessaire pour assurer sa participation efficace aux pro-
cédures intentées sous le régime de la présente loi.

Priority Priorité

(2) The court may order that the security or charge rank
in priority over the claim of any secured creditor of the
company.
2005, c. 47, s. 128; 2007, c. 36, s. 66.

(2) Il peut préciser, dans l’ordonnance, que la charge ou
sûreté a priorité sur toute réclamation des créanciers ga-
rantis de la compagnie.
2005, ch. 47, art. 128; 2007, ch. 36, art. 66.

Bankruptcy and Insolvency Act matters Lien avec la Loi sur la faillite et l’insolvabilité
11.6 Notwithstanding the Bankruptcy and Insolvency
Act,

(a) proceedings commenced under Part III of the
Bankruptcy and Insolvency Act may be taken up and
continued under this Act only if a proposal within the
meaning of the Bankruptcy and Insolvency Act has
not been filed under that Part; and

(b) an application under this Act by a bankrupt may
only be made with the consent of inspectors referred
to in section 116 of the Bankruptcy and Insolvency
Act but no application may be made under this Act by
a bankrupt whose bankruptcy has resulted from

(i) the operation of subsection 50.4(8) of the
Bankruptcy and Insolvency Act, or

(ii) the refusal or deemed refusal by the creditors
or the court, or the annulment, of a proposal under
the Bankruptcy and Insolvency Act.

1997, c. 12, s. 124.

11.6 Par dérogation à la Loi sur la faillite et l’insolvabi-
lité :

a) les procédures intentées sous le régime de la partie
III de cette loi ne peuvent être traitées et continuées
sous le régime de la présente loi que si une proposition
au sens de la Loi sur la faillite et l’insolvabilité n’a pas
été déposée au titre de cette même partie;

b) le failli ne peut faire une demande au titre de la
présente loi qu’avec l’aval des inspecteurs visés à l’ar-
ticle 116 de la Loi sur la faillite et l’insolvabilité, au-
cune demande ne pouvant toutefois être faite si la
faillite découle, selon le cas :

(i) de l’application du paragraphe 50.4(8) de la Loi
sur la faillite et l’insolvabilité,

(ii) du rejet — effectif ou présumé — de sa proposi-
tion par les créanciers ou le tribunal ou de l’annula-
tion de celle-ci au titre de cette loi.

1997, ch. 12, art. 124.

Court to appoint monitor Nomination du contrôleur

11.7 (1) When an order is made on the initial applica-
tion in respect of a debtor company, the court shall at the
same time appoint a person to monitor the business and
financial affairs of the company. The person so appointed
must be a trustee, within the meaning of subsection 2(1)
of the Bankruptcy and Insolvency Act.

11.7 (1) Le tribunal qui rend une ordonnance sur la de-
mande initiale nomme une personne pour agir à titre de
contrôleur des affaires financières ou autres de la compa-
gnie débitrice visée par la demande. Seul un syndic au
sens du paragraphe 2(1) de la Loi sur la faillite et l’insol-
vabilité peut être nommé pour agir à titre de contrôleur.
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Restrictions on who may be monitor Personnes qui ne peuvent agir à titre de contrôleur

(2) Except with the permission of the court and on any
conditions that the court may impose, no trustee may be
appointed as monitor in relation to a company

(a) if the trustee is or, at any time during the two pre-
ceding years, was

(i) a director, an officer or an employee of the com-
pany,

(ii) related to the company or to any director or of-
ficer of the company, or

(iii) the auditor, accountant or legal counsel, or a
partner or an employee of the auditor, accountant
or legal counsel, of the company; or

(b) if the trustee is

(i) the trustee under a trust indenture issued by the
company or any person related to the company, or
the holder of a power of attorney under an act con-
stituting a hypothec within the meaning of the Civil
Code of Quebec that is granted by the company or
any person related to the company, or

(ii) related to the trustee, or the holder of a power
of attorney, referred to in subparagraph (i).

(2) Sauf avec l’autorisation du tribunal et aux conditions
qu’il peut fixer, ne peut être nommé pour agir à titre de
contrôleur le syndic :

a) qui est ou, au cours des deux années précédentes, a
été :

(i) administrateur, dirigeant ou employé de la com-
pagnie,

(ii) lié à la compagnie ou à l’un de ses administra-
teurs ou dirigeants,

(iii) vérificateur, comptable ou conseiller juridique
de la compagnie, ou employé ou associé de l’un ou
l’autre;

b) qui est :

(i) le fondé de pouvoir aux termes d’un acte consti-
tutif d’hypothèque — au sens du Code civil du Qué-
bec — émanant de la compagnie ou d’une personne
liée à celle-ci ou le fiduciaire aux termes d’un acte
de fiducie émanant de la compagnie ou d’une per-
sonne liée à celle-ci,

(ii) lié au fondé de pouvoir ou au fiduciaire visé au
sous-alinéa (i).

Court may replace monitor Remplacement du contrôleur

(3) On application by a creditor of the company, the
court may, if it considers it appropriate in the circum-
stances, replace the monitor by appointing another
trustee, within the meaning of subsection 2(1) of the
Bankruptcy and Insolvency Act, to monitor the business
and financial affairs of the company.
1997, c. 12, s. 124; 2005, c. 47, s. 129.

(3) Sur demande d’un créancier de la compagnie, le tri-
bunal peut, s’il l’estime indiqué dans les circonstances,
remplacer le contrôleur en nommant un autre syndic, au
sens du paragraphe 2(1) de la Loi sur la faillite et l’insol-
vabilité, pour agir à ce titre à l’égard des affaires finan-
cières et autres de la compagnie.
1997, ch. 12, art. 124; 2005, ch. 47, art. 129.

No personal liability in respect of matters before
appointment

Immunité

11.8 (1) Despite anything in federal or provincial law, if
a monitor, in that position, carries on the business of a
debtor company or continues the employment of a
debtor company’s employees, the monitor is not by rea-
son of that fact personally liable in respect of a liability,
including one as a successor employer,

(a) that is in respect of the employees or former em-
ployees of the company or a predecessor of the compa-
ny or in respect of a pension plan for the benefit of
those employees; and

(b) that exists before the monitor is appointed or that
is calculated by reference to a period before the ap-
pointment.

11.8 (1) Par dérogation au droit fédéral et provincial, le
contrôleur qui, en cette qualité, continue l’exploitation de
l’entreprise de la compagnie débitrice ou lui succède
comme employeur est dégagé de toute responsabilité
personnelle découlant de quelque obligation de la com-
pagnie, notamment à titre d’employeur successeur, si
celle-ci, à la fois :

a) l’oblige envers des employés ou anciens employés
de la compagnie, ou de l’un de ses prédécesseurs, ou
découle d’un régime de pension pour le bénéfice de ces
employés;

b) existait avant sa nomination ou est calculée par ré-
férence à une période la précédant.
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Status of liability Obligation exclue des frais

(2) A liability referred to in subsection (1) shall not rank
as costs of administration.

(2) L’obligation visée au paragraphe (1) ne fait pas partie
des frais d’administration.

Liability of other successor employers Responsabilité de l’employeur successeur

(2.1) Subsection (1) does not affect the liability of a suc-
cessor employer other than the monitor.

(2.1) Le paragraphe (1) ne dégage aucun employeur suc-
cesseur, autre que le contrôleur, de sa responsabilité.

Liability in respect of environmental matters Responsabilité en matière d’environnement

(3) Notwithstanding anything in any federal or provin-
cial law, a monitor is not personally liable in that position
for any environmental condition that arose or environ-
mental damage that occurred

(a) before the monitor’s appointment; or

(b) after the monitor’s appointment unless it is estab-
lished that the condition arose or the damage occurred
as a result of the monitor’s gross negligence or wilful
misconduct.

(3) Par dérogation au droit fédéral et provincial, le
contrôleur est, ès qualités, dégagé de toute responsabilité
personnelle découlant de tout fait ou dommage lié à l’en-
vironnement survenu, avant ou après sa nomination,
sauf celui causé par sa négligence grave ou son incon-
duite délibérée.

Reports, etc., still required Rapports

(4) Nothing in subsection (3) exempts a monitor from
any duty to report or make disclosure imposed by a law
referred to in that subsection.

(4) Le paragraphe (3) n’a pas pour effet de soustraire le
contrôleur à l’obligation de faire rapport ou de communi-
quer des renseignements prévus par le droit applicable
en l’espèce.

Non-liability re certain orders Immunité — ordonnances

(5) Notwithstanding anything in any federal or provin-
cial law but subject to subsection (3), where an order is
made which has the effect of requiring a monitor to rem-
edy any environmental condition or environmental dam-
age affecting property involved in a proceeding under
this Act, the monitor is not personally liable for failure to
comply with the order, and is not personally liable for
any costs that are or would be incurred by any person in
carrying out the terms of the order,

(a) if, within such time as is specified in the order,
within ten days after the order is made if no time is so
specified, within ten days after the appointment of the
monitor, if the order is in effect when the monitor is
appointed or during the period of the stay referred to
in paragraph (b), the monitor

(i) complies with the order, or

(ii) on notice to the person who issued the order,
abandons, disposes of or otherwise releases any in-
terest in any real property affected by the condition
or damage;

(b) during the period of a stay of the order granted, on
application made within the time specified in the or-
der referred to in paragraph (a) or within ten days

(5) Par dérogation au droit fédéral et provincial, mais
sous réserve du paragraphe (3), le contrôleur est, ès qua-
lité, dégagé de toute responsabilité personnelle découlant
du non-respect de toute ordonnance de réparation de
tout fait ou dommage lié à l’environnement et touchant
un bien visé par des procédures intentées au titre de la
présente loi, et de toute responsabilité personnelle relati-
vement aux frais engagés par toute personne exécutant
l’ordonnance :

a) si, dans les dix jours suivant l’ordonnance ou dans
le délai fixé par celle-ci, dans les dix jours suivant sa
nomination si l’ordonnance est alors en vigueur ou
pendant la durée de la suspension visée à l’alinéa b) :

(i) il s’y conforme,

(ii) il abandonne, après avis à la personne ayant
rendu l’ordonnance, tout intérêt dans l’immeuble
en cause, en dispose ou s’en dessaisit;

b) pendant la durée de la suspension de l’ordonnance
qui est accordée, sur demande présentée dans les dix
jours suivant l’ordonnance visée à l’alinéa a) ou dans
le délai fixé par celle-ci, ou dans les dix jours suivant
sa nomination si l’ordonnance est alors en vigueur :
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after the order is made or within ten days after the ap-
pointment of the monitor, if the order is in effect when
the monitor is appointed, by

(i) the court or body having jurisdiction under the
law pursuant to which the order was made to en-
able the monitor to contest the order, or

(ii) the court having jurisdiction under this Act for
the purposes of assessing the economic viability of
complying with the order; or

(c) if the monitor had, before the order was made,
abandoned or renounced any interest in any real prop-
erty affected by the condition or damage.

(i) soit par le tribunal ou l’autorité qui a compé-
tence relativement à l’ordonnance, en vue de per-
mettre au contrôleur de la contester,

(ii) soit par le tribunal qui a compétence en matière
de faillite, en vue d’évaluer les conséquences écono-
miques du respect de l’ordonnance;

c) si, avant que l’ordonnance ne soit rendue, il avait
abandonné tout intérêt dans le bien immeuble en
cause ou y avait renoncé, ou s’en était dessaisi.

Stay may be granted Suspension

(6) The court may grant a stay of the order referred to in
subsection (5) on such notice and for such period as the
court deems necessary for the purpose of enabling the
monitor to assess the economic viability of complying
with the order.

(6) En vue de permettre au contrôleur d’évaluer les
conséquences économiques du respect de l’ordonnance,
le tribunal peut en ordonner la suspension après avis et
pour la période qu’il estime indiqués.

Costs for remedying not costs of administration Frais

(7) Where the monitor has abandoned or renounced any
interest in real property affected by the environmental
condition or environmental damage, claims for costs of
remedying the condition or damage shall not rank as
costs of administration.

(7) Si le contrôleur a abandonné tout intérêt dans le bien
immeuble en cause ou y a renoncé, les réclamations pour
les frais de réparation du fait ou dommage lié à l’environ-
nement et touchant le bien ne font pas partie des frais
d’administration.

Priority of claims Priorité des réclamations

(8) Any claim by Her Majesty in right of Canada or a
province against a debtor company in respect of which
proceedings have been commenced under this Act for
costs of remedying any environmental condition or envi-
ronmental damage affecting real property of the compa-
ny is secured by a charge on the real property and on any
other real property of the company that is contiguous
thereto and that is related to the activity that caused the
environmental condition or environmental damage, and
the charge

(a) is enforceable in accordance with the law of the ju-
risdiction in which the real property is located, in the
same way as a mortgage, hypothec or other security on
real property; and

(b) ranks above any other claim, right or charge
against the property, notwithstanding any other provi-
sion of this Act or anything in any other federal or
provincial law.

(8) Dans le cas où des procédures ont été intentées au
titre de la présente loi contre une compagnie débitrice,
toute réclamation de Sa Majesté du chef du Canada ou
d’une province contre elle pour les frais de réparation du
fait ou dommage lié à l’environnement et touchant un de
ses biens immeubles est garantie par une sûreté sur le
bien immeuble en cause et sur ceux qui sont contigus à
celui où le dommage est survenu et qui sont liés à l’activi-
té ayant causé le fait ou le dommage; la sûreté peut être
exécutée selon le droit du lieu où est situé le bien comme
s’il s’agissait d’une hypothèque ou autre garantie sur ce-
lui-ci et, par dérogation aux autres dispositions de la pré-
sente loi et à toute règle de droit fédéral et provincial, a
priorité sur tout autre droit, charge ou réclamation visant
le bien.

Claim for clean-up costs Précision

(9) A claim against a debtor company for costs of reme-
dying any environmental condition or environmental

(9) La réclamation pour les frais de réparation du fait ou
dommage lié à l’environnement et touchant un bien
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damage affecting real property of the company shall be a
claim under this Act, whether the condition arose or the
damage occurred before or after the date on which pro-
ceedings under this Act were commenced.
1997, c. 12, s. 124; 2007, c. 36, s. 67.

immeuble de la compagnie débitrice constitue une récla-
mation, que la date du fait ou dommage soit antérieure
ou postérieure à celle où des procédures sont intentées
au titre de la présente loi.
1997, ch. 12, art. 124; 2007, ch. 36, art. 67.

Disclosure of financial information Divulgation de renseignements financiers

11.9 (1) A court may, on any application under this Act
in respect of a debtor company, by any person interested
in the matter and on notice to any interested person who
is likely to be affected by an order made under this sec-
tion, make an order requiring that person to disclose any
aspect of their economic interest in respect of a debtor
company, on any terms that the court considers appro-
priate.

11.9 (1) Sur demande de tout intéressé sous le régime
de la présente loi à l’égard d’une compagnie débitrice et
sur préavis de la demande à tout intéressé qui sera vrai-
semblablement touché par l’ordonnance rendue au titre
du présent article, le tribunal peut ordonner à cet intéres-
sé de divulguer tout intérêt économique qu’il a dans la
compagnie débitrice, aux conditions que le tribunal es-
time indiquées.

Factors to be considered Facteurs à prendre en considération

(2) In deciding whether to make an order, the court is to
consider, among other things,

(a) whether the monitor approved the proposed dis-
closure;

(b) whether the disclosed information would enhance
the prospects of a viable compromise or arrangement
being made in respect of the debtor company; and

(c) whether any interested person would be materially
prejudiced as a result of the disclosure.

(2) Pour décider s’il rend l’ordonnance, le tribunal prend
en considération, notamment, les facteurs suivants :

a) la question de savoir si le contrôleur acquiesce à la
divulgation proposée;

b) la question de savoir si la divulgation proposée fa-
vorisera la conclusion d’une transaction ou d’un ar-
rangement viable à l’égard de la compagnie débitrice;

c) la question de savoir si la divulgation proposée cau-
sera un préjudice sérieux à tout intéressé.

Meaning of economic interest Définition de intérêt économique

(3) In this section, economic interest includes

(a) a claim, an eligible financial contract, an option or
a mortgage, hypothec, pledge, charge, lien or any oth-
er security interest;

(b) the consideration paid for any right or interest, in-
cluding those referred to in paragraph (a); or

(c) any other prescribed right or interest.
2019, c. 29, s. 139.

(3) Au présent article, intérêt économique s’entend no-
tamment :

a) d’une réclamation, d’un contrat financier admis-
sible, d’une option ou d’une hypothèque, d’un gage,
d’une charge, d’un nantissement, d’un privilège ou
d’un autre droit qui grève le bien;

b) de la contrepartie payée pour l’obtention, notam-
ment, de tout intérêt ou droit visés à l’alinéa a);

c) de tout autre intérêt ou droit prévus par règlement.
2019, ch. 29, art. 139.

Fixing deadlines Échéances

12 The court may fix deadlines for the purposes of vot-
ing and for the purposes of distributions under a com-
promise or arrangement.
R.S., 1985, c. C-36, s. 12; 1992, c. 27, s. 90; 1996, c. 6, s. 167; 2004, c. 25, s. 195; 2005, c.
47, s. 130; 2007, c. 36, s. 68.

12 Le tribunal peut fixer des échéances aux fins de vota-
tion et aux fins de distribution aux termes d’une transac-
tion ou d’un arrangement.
L.R. (1985), ch. C-36, art. 12; 1992, ch. 27, art. 90; 1996, ch. 6, art. 167; 2004, ch. 25, art.
195; 2005, ch. 47, art. 130; 2007, ch. 36, art. 68.

Leave to appeal Permission d’en appeler

13 Except in Yukon, any person dissatisfied with an or-
der or a decision made under this Act may appeal from

13 Sauf au Yukon, toute personne mécontente d’une or-
donnance ou décision rendue en application de la
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Introduction and Background 

[1] On December 7, 2015, I granted an initial order in favour of the petitioners, 

pursuant to the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as 

amended (“CCAA”). 

[2] The “Walter Group” is a major exporter of metallurgical coal for the steel 

industry, with mines and operations in the U.S., Canada and the U.K. The petitioners 

comprise part of the Canadian arm of the Walter Group and are known as the 

“Walter Canada Group”. The Canadian entities were acquired by the Walter Group 

only recently in 2011. 

[3] The Canadian operations principally include the Brule and Willow Creek coal 

mines, located near Chetwynd, B.C., and the Wolverine coal mine, near Tumbler 

Ridge, B.C. The mine operations are conducted through various limited 

partnerships. The petitioners include the Canadian parent holding company and the 

general partners of the partnerships. Given the complex corporate structure of the 

Walter Canada Group, the initial order also included stay provisions relating to the 

partnerships: Lehndorff General Partner Ltd. (Re) (1993), 9 B.L.R. (2d) 275 

(Ont. Gen. Div.); Asset Engineering LP v. Forest & Marine Financial Limited 

Partnership, 2009 BCCA 319 at para. 21. 

[4] The timing of the Canadian acquisition could not have been worse. Since 

2011, the market for metallurgical coal has fallen dramatically. This in turn led to 

financial difficulties in all three jurisdictions in which the Walter Group operated. The 

three Canadian mines were placed in care and maintenance between April 2013 and 

June 2014. The mines remain in this state today, at an estimated annual cost in 

excess of $16 million. Similarly, the U.K. mines were idled in 2015. In July 2015, the 

U.S. companies in the Walter Group filed and sought creditor protection by filing a 

proceeding under Chapter 11 of the U.S. Bankruptcy Code. It is my understanding 

that the U.S. entities have coal mining operations in Alabama and West Virginia. 

[5] From the time of the granting of the initial order, it was apparent that the 

outcome of the U.S. proceedings would have a substantial impact on the Walter 
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Canada Group. A sales process completed in the U.S. proceeding is anticipated to 

result in a transfer of the U.S. assets to a stalking horse bidder sometime early this 

year. This is significant because the U.S. companies have historically supported the 

Canadian operations with funding and provided essential management services. 

This is a relevant factor in terms of the proposed relief, as I will discuss below. 

[6] The Walter Canada Group faces various significant contingent liabilities. The 

various entities are liable under a 2011 credit agreement of approximately $22.6 

million in undrawn letters of credit for post-mining reclamation obligations. Estimated 

reclamation costs for all three mines exceed this amount. Further obligations 

potentially arise with respect to the now laid-off employees of the Wolverine mine, 

who are represented by the United Steelworkers, Local 1-424 (the “Union”). If these 

employees are not recalled before April 2016, the Wolverine partnership faces an 

estimated claim of $11.3 million. As I will discuss below, an even more significant 

contingent liability has also recently been advanced. 

[7] This anticipated “parting of the ways” as between the U.S. and Canadian 

entities in turn prompted the filing of this proceeding, which is intended to provide the 

petitioners with time to develop a restructuring plan. The principal goal of that plan, 

as I will describe below, is to complete a going concern sale of the Canadian 

operations as soon as possible. Fortunately, as of early December 2015, the Walter 

Canada Group has slightly in excess of US$40.5 million in cash resources to fund 

the restructuring efforts. However, ongoing operating costs remain high and are now 

compounded by the restructuring costs.  

[8] As was appropriate, the petitioners did not seek extensive orders on 

December 7, 2015, given the lack of service on certain major stakeholders. A stay 

was granted on that date, together with other ancillary relief. KPMG Inc. was 

appointed as the monitor (the “Monitor”).  

[9] The petitioners now seek relief that will set them on a path to a potential 

restructuring; essentially, an equity and/or debt restructuring or alternatively, a sale 

and liquidation of their assets. That relief includes approving a sale and solicitation 
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process and the appointment of further professionals to manage that process and 

complete other necessary management functions. They also seek a key employee 

retention plan. Finally, the petitioners seek an extension of the stay to early April 

2016. 

[10] For obvious reasons, the financial and environmental issues associated with 

the coal mines loom large in this matter. For that reason, the Walter Canada Group 

has engaged in discussions with the provincial regulators, being the B.C. Ministry of 

Energy and Mines and the B.C. Ministry of the Environment, concerning the 

environmental issues and the proposed restructuring plan. No issues arise from the 

regulators’ perspective at this time in terms of the relief on this application. Other 

stakeholders have responded to the application and contributed to the final terms of 

the relief sought. 

[11] The stakeholders appearing on this application are largely supportive of the 

relief sought, save for two.  

[12] Firstly, the United Mine Workers of America 1974 Pension Plan and Trust (the 

“1974 Pension Plan”) opposes certain aspects of the relief sought as to who should 

be appointed to conduct the sales process.  

[13] The status of the 1974 Pension Plan arises from somewhat unusual 

circumstances. One of the U.S. entities, Jim Walter Resources, Inc. (“JWR”) is a 

party to a collective bargaining agreement with the 1974 Pension Plan (the “CBA”). 

In late December 2015, the U.S. bankruptcy court issued a decision that allowed 

JWR to reject the CBA. The court also ordered that the sale of the U.S. assets would 

be free and clear of any liabilities under the CBA. As a result, the 1974 Pension Plan 

has filed a proof of claim in the U.S. proceedings advancing a contingent claim 

against JWR with respect to a potential “withdrawal liability” under U.S. law of 

approximately US$900 million. The U.S. law in question is the Employee Retirement 

Income Security Act of 1974, 29 USC § 101, as amended, which is commonly 

referred to as “ERISA”. 
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[14] The 1974 Pension Plan alleges that it is only a matter of time before JWR 

formally rejects the CBA. In that event, the 1974 Pension Plan contends that ERISA 

provides that all companies under common control with JWR are jointly and 

severally liable for this withdrawal liability, and that some of the entities in the Walter 

Canada Group come within this provision. 

[15] It is apparent at this time that neither the Walter Canada Group nor the 

Monitor has had an opportunity to assess the 1974 Pension Plan’s contingent claim. 

No claims process has even been contemplated at this time. Nevertheless, the 

standing of the 1974 Pension Plan to make submissions on this application is not 

seriously contested.  

[16] Secondly, the Union only opposes an extension of the stay of certain 

proceedings underway in this court and the Labour Relations Board in relation to 

some of its employee claims, which it wishes to continue to litigate. 

[17] At the conclusion of the hearing, I granted the orders sought by the 

petitioners, with reasons to follow. Hence, these reasons. 

The Sale and Investment Solicitation Process (“SISP”) 

[18] The proposed SISP has been developed by the Walter Canada Group in 

consultation with the Monitor. By this process, bidders may submit a letter of intent 

or bid for a restructuring, recapitalization or other form of reorganization of the 

business and affairs of the Walter Canada Group as a going concern, or a purchase 

of any or all equity interests held by Walter Energy Canada. Alternatively, any bid 

may relate to a purchase of all or substantially all, or any portion of the Walter 

Canada Group assets (including the Brule, Willow Creek and Wolverine mines). 

[19] It is intended that the SISP will be led by a chief restructuring officer (the 

“CRO”), implemented by a financial advisor (both as discussed below) and 

supervised by the Monitor.  
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[20] Approvals of SISPs are a common feature in CCAA restructuring 

proceedings. The Walter Canada Group refers to CCM Master Qualified Fund v. 

blutip Power Technologies, 2012 ONSC 1750. At para. 6, Brown J. (as he then was) 

stated that in reviewing a proposed sale process, the court should consider: 

(i) the fairness, transparency and integrity of the proposed process; 

(ii) the commercial efficacy of the proposed process in light of the specific 
circumstances facing the receiver; and, 

(iii) whether the sales process will optimize the chances, in the particular 
circumstances, of securing the best possible price for the assets up for 
sale. 

[21] Although the court in CCM Master Qualified Fund was considering a sales 

process proposed by a receiver, I agree that these factors are also applicable when 

assessing the reasonableness of a proposed sales process in a CCAA proceeding: 

see PCAS Patient Care Automation Services Inc. (Re), 2012 ONSC 2840 at 

paras. 17-19. 

[22] In this case, the proposed timelines would see a deadline of March 18 for 

letters of intent, due diligence thereafter with a bid deadline of May 27 and a target 

closing date of June 30, 2016. In my view, the timeline is reasonable, particularly 

with regard to the need to move as quickly as possible to preserve cash resources 

pending a sale or investment; or, in the worst case scenario, to allow the Walter 

Canada Group to close the mines permanently. There is sufficient flexibility built into 

the SISP to allow the person conducting it to amend these deadlines if the 

circumstances justify it.  

[23] The SISP proposed here is consistent with similar sales processes approved 

in other Canadian insolvency proceedings. In addition, I agree with the Monitor’s 

assessment that the SISP represents the best opportunity for the Walter Canada 

Group to successfully restructure as a going concern, if such an opportunity should 

arise.  
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[24] No stakeholder, including the 1974 Pension Plan, opposed this relief. All 

concerned recognize the need to monetize, if possible, the assets held by the Walter 

Canada Group. I conclude that the proposed SISP is reasonable and it is approved.  

Appointment of Financial Advisor and CRO 

[25] The more contentious issues are who should conduct the SISP and manage 

the operations of the Walter Canada Group pending a transaction and what their 

compensation should be.  

[26] The Walter Canada Group seeks the appointment of a financial advisor and 

CRO to assist with the implementation of the SISP. 

[27] In restructuring proceedings it is not unusual that professionals are engaged 

to advance the restructuring where the existing management is either unable or 

unwilling to bring the required expertise to bear. In such circumstances, courts have 

granted enhanced powers to the monitor; otherwise, the appointment of a CRO 

and/or financial advisor can be considered.  

[28] A consideration of this issue requires some context in terms of the current 

governance status of the Walter Canada Group. At present, there is only one 

remaining director, who is based in West Virginia. The petitioners’ counsel does not 

anticipate his long-term involvement in these proceedings and expects he will resign 

once the U.S. sale completes. Similarly, the petitioners have been largely instructed 

to date by William Harvey. Mr. Harvey is the executive vice-president and chief 

financial officer of Walter Energy Canada Holdings, Inc., one of the petitioners. He 

lives in Birmingham, Alabama. As with the director, the petitioners’ counsel expects 

him to resign in the near future.  

[29] The only other high level employee does reside in British Columbia, but his 

expertise is more toward operational matters, particularly regarding environmental 

and regulatory issues.  
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[30] Accordingly, there is a legitimate risk that the Walter Canada Group ship may 

become rudderless in the midst of these proceedings and most significantly, in the 

midst of the very important sales and solicitation process. This risk is exacerbated by 

the fact that the management support traditionally provided by the U.S. entities will 

not be provided after the sale of the U.S. assets. Significant work must be done to 

effect a transition of those shared services in order to allow the Canadian operations 

to continue running smoothly. It is anticipated that the CRO will play a key role in 

assisting in this transition of the shared services. 

[31] In these circumstances, I am satisfied that professional advisors are not just 

desirable, but indeed necessary, in order to have a chance for a successful 

restructuring. Both appointments ensure that the SISP will be implemented by 

professionals who will enhance the likelihood that it generates maximum value for 

the Walter Canada Group’s stakeholders. In addition, the appointment of a CRO will 

allow the Canadian operations to continue in an orderly fashion, pending a 

transaction. 

[32] The proposal is to retain PJT Partners LP (“PJT”) as a financial advisor and 

investment banker to implement the SISP. PJT is a natural choice given that it had 

already been retained in the context of the U.S. proceedings to market the Walter 

Group’s assets, which of course indirectly included the Walter Canada Group’s 

assets. As such, PJT is familiar with the assets in this jurisdiction, knowledge that 

will no doubt be of great assistance in respect of the SISP. 

[33] In addition, the proposal is to retain BlueTree Advisors Inc. as the CRO, by 

which it would provide the services of William E. Aziz. Mr. Aziz is a well-known figure 

in the Canadian insolvency community; in particular, he is well known for having 

provided chief restructuring services in other proceedings (see for example Mobilicity 

Group (Re), 2013 ONSC 6167 at para. 17). No question arises as to his extensive 

qualifications to fulfil this role.  

[34] The materials as to how Mr. Aziz was selected were somewhat thin, which 

raised some concerns from the 1974 Pension Plan as to the appropriateness of his 
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involvement. However, after submissions by the petitioners’ counsel, I am satisfied 

that there was a thorough consideration of potential candidates and their particular 

qualifications to undertake what will no doubt be a time-consuming and complex 

assignment. In that regard, I accept the recommendations of the petitioners that Mr. 

Aziz is the most qualified candidate.  

[35] The Monitor was involved in the process by which PJT and BlueTree/Mr. Aziz 

were selected. It has reviewed both proposals and supports that both PJT and 

BlueTree are necessary appointments that will result in the Walter Canada Group 

obtaining the necessary expertise to proceed with its restructuring efforts. In that 

sense, such appointments fulfill the requirements of being “appropriate”, in the sense 

that that expertise will assist the debtor in achieving the objectives of the CCAA: see 

s. 11; ICR Commercial Real Estate (Regina) Ltd. v. Bricore Land Group Ltd., 2007 

SKQB 121 at para. 19. 

[36] The 1974 Pension Plan does not mount any serious argument against the 

need for such appointments, other than to note that the costs of these retainers will 

result in a very expensive process going forward. The matter of PJT and the CRO’s 

compensation was the subject of some negative comment by the 1974 Pension 

Plan. However, the 1974 Pension Plan did not suggest any alternate way of 

proceeding with the SISP and the operations generally. When pressed by the Court 

on the subject, the 1974 Pension Plan acknowledged that time was of the essence 

in implementing the SISP and it did not contend that a further delay was warranted 

to canvas other options.  

[37] PJT is to receive a monthly work fee of US$100,000, although some savings 

are achieved since this amount will not be charged until the completion of the U.S. 

sale. In addition, PJT will receive a capital raising fee based on the different types of 

financing that might be arranged. Lastly, PJT is entitled to a transaction or success 

fee, based on the consideration received from any transaction. 

[38] At the outset of the application, the proposed compensation for the CRO was 

similar to that of PJT. The CRO was to obtain a monthly work fee of US$75,000. In 
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addition, the CRO was to receive a transaction or success fee based on the 

consideration received from any transaction. After further consideration by the 

petitioners and BlueTree, this proposed compensation was subsequently 

renegotiated so as to limit the success fee to $1 million upon the happening of a 

“triggering event” (essentially, a recapitalization, refinancing, acquisition or sale of 

assets or liabilities). 

[39] To secure the success fees of PJT and the CRO, the Walter Canada Group 

seeks a charge of up to a maximum of $10 million, with each being secured to a limit 

of half that amount. Any other fees payable by the Walter Canada Group to PJT and 

the CRO would be secured by the Administration Charge granted in the initial order.  

[40] The jurisdiction to grant charges for such professional fees is found in 

s. 11.52 of the CCAA: 

11.52(1) On notice to the secured creditors who are likely to be affected by 
the security or charge, the court may make an order declaring that all or part 
of the property of a debtor company is subject to a security or charge — in an 
amount that the court considers appropriate — in respect of the fees and 
expenses of 

(a) the monitor, including the fees and expenses of any financial, legal 
or other experts engaged by the monitor in the performance of the 
monitor’s duties; 

(b) any financial, legal or other experts engaged by the company for 
the purpose of proceedings under this Act; and 

(c) any financial, legal or other experts engaged by any other 
interested person if the court is satisfied that the security or charge is 
necessary for their effective participation in proceedings under this 
Act. 

[41] In U.S. Steel Canada Inc. (Re), 2014 ONSC 6145 at para. 22, Justice Wilton-

Siegel commented on the necessity of such a charge in a restructuring, as it is 

usually required to ensure the involvement of these professionals and achieve the 

best possible outcome for the stakeholders. I concur in that sentiment here, as the 

involvement of PJT and BlueTree is premised on this charge being granted. 

[42] In Canwest Publishing Inc., 2010 ONSC 222 at para. 54, Justice Pepall (as 

she then was) set out a non-exhaustive list of factors to consider when determining 

20
16

 B
C

S
C

 1
07

 (
C

an
LI

I)

vkoch
Highlight



Walter Energy Canada Holdings, Inc. (Re) Page 12 

 

whether the proposed compensation is appropriate and whether charges should be 

granted for that compensation: 

(a) the size and complexity of the businesses being restructured; 

(b) the proposed role of the beneficiaries of the charge; 

(c) whether there is an unwarranted duplication of roles; 

(d) whether the quantum of the proposed charge appears to be fair and 
reasonable; 

(e) the position of the secured creditors likely to be affected by the 
charge; and 

(f) the position of the Monitor. 

[43] I am satisfied that the Walter Canada Group’s assets and operations are 

significantly complex so as to justify both these appointments and the proposed 

compensation. I have already referred to the significant regulatory and 

environmental issues that arise. In addition, relevant employment issues are already 

present. Any transaction relating to these assets and operations will be anything but 

straightforward. 

[44] The factors relating to the proposed role of the professionals and whether 

there is unwarranted duplication can be addressed at the same time. As conceded 

by the petitioners’ and Monitor’s counsel, there will undoubtedly be some duplication 

with the involvement of the Monitor, PJT and the CRO. However, the issue is 

whether there is unwarranted duplication of effort. I am satisfied that the process has 

been crafted in a fashion that recognizes the respective roles of these professionals 

but also allows for a coordinated effort that will assist each of them in achieving their 

specific goals. Each has a distinct focus and I would expect that their joint enterprise 

will produce a better result overall.  

[45] Any consideration of compensation will inevitably be driven by the particular 

facts that arise in the proceedings in issue. Even so, I have not been referred to any 

material that indicates that the proposed compensation and charge in favour of PJT 

and the CRO are inconsistent with compensation structures and protections 

approved in other similarly complex insolvency proceedings. In that regard, I accept 
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the petitioners’ submissions that the task ahead justifies both the amount of the fees 

to be charged and the protections afforded by the charge. In short, I find that the 

proposed compensation is fair and reasonable in these circumstances. 

[46] The secured creditors likely to be affected by the charges for PJT and the 

CRO’s fees have been given notice and do not oppose the relief being sought.  

[47] Finally, the Monitor is of the view that the agreed compensation of PJT and 

the CRO and the charge in their favour are appropriate. 

[48] In summary, all circumstances support the relief sought. Accordingly, I 

conclude that it is appropriate to appoint the CRO and approve the engagement of 

PJT on the terms sought. In addition, I grant a charge in favour of PJT and the CRO 

to a maximum of $10 million to secure their compensation beyond the monthly work 

fees, subject to the Administration Charge, the Director’s Charge and the KERP 

Charge (as discussed below). 

Key Employee Retention Plan (“KERP”) 

[49] The Walter Canada Group also seeks approval of a KERP, for what it 

describes as a “key” employee needed to maintain the Canadian operations while 

the SISP is being conducted. In addition, Mr. Harvey states that this employee has 

specific information which the CRO, PJT and the Monitor will need to draw on during 

the implementation of the SISP. 

[50] The detailed terms of the KERP are contained in a letter attached to Mr. 

Harvey’s affidavit #3 sworn December 31, 2015. In the course of submissions, the 

Walter Canada Group sought an order to seal this affidavit, on the basis that the 

affidavit and attached exhibit contained sensitive information, being the identity of 

the employee and the compensation proposed to be paid to him.  

[51] I was satisfied that a sealing order should be granted with respect to this 

affidavit, based on the potential disclosure of this personal information to the public: 

see Sierra Club of Canada v. Canada (Minister of Finance), 2002 SCC 41 at 
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para. 53; Sahlin v. The Nature Trust of British Columbia, 2010 BCCA 516 at para. 6. 

A sealing order was granted on January 5, 2016. 

[52] The proposed KERP must be considered in the context of earlier events. This 

individual was to receive a retention bonus from the U.S. entities; however, this 

amount is now not likely to be paid. In addition, just prior to the commencement of 

these proceedings, this person was given a salary increase to reflect his additional 

responsibilities, including those arising from the loss of support and the shared 

services from the U.S. entities. This new salary level has not been disclosed to the 

court or the stakeholders. 

[53] The Walter Canada Group has proposed that this employee be paid a 

retention bonus on the occurrence of a “triggering event”, provided he remains an 

active employee providing management and other services. The defined triggering 

events are such that the retention bonus is likely to be paid whatever the outcome 

might be. In addition, to secure the payment of the KERP to this employee, Walter 

Energy Canada seeks a charge up to the maximum amount of the retention bonus.  

[54] The amount of the retention bonus is large. It has been disclosed in the 

sealed affidavit but has not been disclosed to certain stakeholders, including the 

1974 Pension Plan. The Monitor states in its report: 

The combination of the salary increase and proposed retention bonus … 
were designed to replace the retention bonus previously promised to the 
KERP Participant by Walter Energy U.S. 

[55] I did not understand the submissions of the 1974 Pension Plan to be that the 

granting of a KERP for this employee was inappropriate. Rather, the concern related 

to the amount of the retention bonus, which is to be considered in the context of the 

earlier salary raise. At the end of the day, the 1974 Pension Plan was content to 

leave a consideration of the level of compensation to the Court, given the sealing of 

the affidavit. 
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[56] The authority to approve a KERP is found in the courts’ general statutory 

jurisdiction under s. 11 of the CCAA to grant relief if “appropriate”: see U.S. Steel 

Canada at para. 27. 

[57] As noted by the court in Timminco Ltd. (Re), 2012 ONSC 506 at para. 72, 

KERPs have been approved in numerous insolvency proceedings, particularly where 

the retention of certain employees was deemed critical to a successful restructuring. 

[58] Factors to be considered by the court in approving a KERP will vary from 

case to case, but some factors will generally be present. See for example, Grant 

Forest Products Inc. (Re) (2009), 57 C.B.R. (5th) 128 (Ont. S.C.J.); and U.S. Steel 

Canada at paras. 28-33. 

[59] I will discuss those factors and the relevant evidence on this application, as 

follows: 

a) Is this employee important to the restructuring process?: In its report, 

the Monitor states that this employee is the most senior remaining 

executive in the Walter Canada Group, with extensive knowledge of its 

assets and operations. He was involved in the development of the 

Wolverine mine and has extensive knowledge of all three mines. He 

also has strong relationships in the communities in which the mines 

are located, with the Group’s suppliers and with the regulatory 

authorities. In that sense, this person’s expertise will enhance the 

efforts of the other professionals to be involved, including PJT, the 

CRO and the Monitor: U.S. Steel at para. 28; 

b) Does the employee have specialized knowledge that cannot be easily 

replaced?: I accept that the background and expertise of this employee 

is such that it would be virtually impossible to replace him if he left the 

employ of the Walter Canada Group: U.S. Steel at para. 29; 

c) Will the employee consider other employment options if the KERP is 

not approved?: There is no evidence here on this point, but I presume 
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that the KERP is more a prophylactic measure, rather than a 

reactionary one. In any event, this is but one factor and I would adopt 

the comments of Justice Newbould in Grant Forest Products at 

paras. 13-15, that a “potential” loss of this person’s employment is a 

factor to be considered; 

d) Was the KERP developed through a consultative process involving the 

Monitor and other professionals?: The Monitor has reviewed the 

proposed KERP, but does not appear to have been involved in the 

process. Mr. Harvey confirms the business decision of the Walter 

Canada Group to raise this employee’s salary and propose the KERP. 

The business judgment of the board and management is entitled to 

some deference in these circumstances: Grant Forest Products at 

para. 18; U.S. Steel Canada at para. 31; and 

e) Does the Monitor support the KERP and a charge?: The answer to this 

question is a resounding “yes”. As to the amount, the Monitor notes 

that the amount of the retention bonus is at the “high end” of other 

KERP amounts of which it is aware. However, the Monitor supports the 

KERP amount even in light of the earlier salary increase and after 

considering the value and type of assets under this person’s 

supervision and the critical nature of his involvement in the 

restructuring. As this Court’s officer, the views of the Monitor are also 

entitled to considerable deference by this Court: U.S. Steel at para. 32. 

[60] In summary, the petitioners’ counsel described the involvement of this 

individual in the CCAA restructuring process as “essential” or “critical”. These 

sentiments are echoed by the Monitor, who supports the proposed KERP and 

charge to secure it. The Monitor’s report states that this individual’s ongoing 

employment will be “highly beneficial” to the Walter Canada Group’s restructuring 

efforts, and that this employee is “critical” to the care and maintenance operations at 
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the mines, the transitioning of the shared services from the U.S. and finally, assisting 

with efforts under the SISP. 

[61] What I take from these submissions is that a loss of this person’s expertise 

either now or during the course of the CCAA process would be extremely 

detrimental to the chances of a successful restructuring. In my view, it is more than 

evident that there is serious risk to the stakeholders if this person does not remain 

engaged in the process. Such a result would be directly opposed to the objectives of 

the CCAA. I find that such relief is appropriate and therefore, the KERP and charge 

to secure the KERP are approved. 

Cash Collateralization / Intercompany Charge 

[62] Pursuant to the initial order, the Walter Canada Group was authorized and 

directed to cash collateralize all letters of credit secured by the 2011 credit 

agreement within 15 days of any demand to do so from the administrative agent, 

Morgan Stanley Senior Funding Inc. (“Morgan Stanley”). This order was made on 

the basis of representations by the Monitor’s counsel that it had obtained a legal 

opinion that the security held by Morgan Stanley was valid and enforceable against 

the Walter Canada Group. 

[63] On December 9, 2015, Morgan Stanley demanded the cash collateralization 

of approximately $22.6 million of undrawn letters of credit. On December 21, 2015, 

Morgan Stanley requested that the Walter Canada Group enter into a cash collateral 

agreement (the “Cash Collateral Agreement”) to formalize these arrangements. 

[64] The Walter Canada Group seeks the approval of the Cash Collateral 

Agreement, which provides for the establishment of a bank account containing the 

cash collateral and confirms Morgan Stanley’s pre-filing first-ranking security interest 

in the cash in the bank account. The cash collateralization is intended to relate to 

letters of credit issued on behalf of Brule Coal Partnership, Walter Canadian Coal 

Partnership, Wolverine Coal Partnership and Willow Creek Coal Partnership. 

However, only the Brule Coal Partnership has sufficient cash to collateralize all 

these letters of credit.  
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[65] Accordingly, the Walter Canada Group seeks an intercompany charge in 

favour of Brule Coal Partnership, and any member of the Walter Canada Group, to 

the extent that a member of the Walter Canada Group makes any payment or incurs 

or discharges any obligation on behalf of any other member of the Walter Canada 

Group in respect of obligations under the letters of credit. The intercompany charge 

is proposed to rank behind all of the other court-ordered charges granted in these 

proceedings, including the charges for PJT and the CRO and the KERP. 

[66] No objection is raised in respect of this relief. The Monitor is of the view that 

the intercompany charge is appropriate. 

[67] In my view, this relief is simply a formalization of the earlier authorization 

regarding the trusting up of these contingent obligations. On that basis, I approve the 

Cash Collateral Agreement. I also approve the intercompany charge in favour of the 

Brule Coal Partnership, on the basis that it is necessary to preserve the status quo 

as between the various members of the Walter Canada Group who will potentially 

benefit from the use of this Partnership’s funds. Such a charge will, as stated by the 

Monitor, protect the interests of creditors as against the individual entities within the 

Walter Canada Group. 

Stay Extension 

[68] In order to implement the SISP, and further its restructuring efforts in general, 

the Walter Canada Group is seeking an extension of the stay and other relief 

granted in the initial order until April 5, 2016. 

[69] Section 11.02(2) and (3) of the CCAA authorizes the court to make an order 

extending a stay of proceedings granted in the initial application. In this case, the 

evidence, together with the conclusions of the Monitor, support that an extension is 

appropriate and that the petitioners are acting in good faith and with due diligence. 

No stakeholder has suggested otherwise. 

[70] As noted above, it is anticipated that the Walter Canada Group will have 

sufficient liquidity to continue operating throughout the requested stay period. 
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[71] Further, as the Phase 1 deadline in the SISP is March 18 2016, an extension 

of the stay until April 5, 2016 will provide sufficient time for PJT to solicit, and the 

CRO (in consultation with the Monitor and PJT) to consider, any letters of intent. At 

that time, the process may continue to Phase 2 of the SISP, if the CRO, in 

consultation with the Monitor and PJT, deems it advisable. In any event, at the time 

of the next court date, there will be a formal update to the court and the stakeholders 

on the progress under the SISP.  

[72] The only issue relating to the extension of the stay arises from the 

submissions of the Union, who represents the employees at the Wolverine mine 

owned and operated by the Wolverine Coal Partnership (“Wolverine LP”). The Union 

wishes to continue with certain outstanding legal proceedings outstanding against 

Wolverine LP, as follows: 

a) In June 2015, the B.C. Labour Relations Board (the “Board”) found that 

Wolverine LP was in breach of s. 54 of the Labour Relations Code, 

R.S.B.C. 1996, c. 224 (the “Code”). The Board ordered Wolverine LP 

to pay $771,378.70 into trust by way of remedy. This was estimated to 

be the amount of damages owed by Wolverine LP, but the Union took 

the position that further amounts are owed. In any event, this amount 

was paid and is currently held in trust; 

b) In November 2015, Wolverine LP filed a proceeding in this court 

seeking a judicial review of the Board’s decision on the s. 54 issue. As 

a result, the final determination of the damages arising from the Code 

breach has not yet occurred and may never occur if Wolverine LP 

succeeds in its judicial review; and 

c) Following layoffs in April 2014, the Union claimed that a “northern 

allowance” was payable by Wolverine LP to the employees, including 

those on layoff. This claim was rejected at arbitration, and upheld on 

review at the Board. In February 2015, the Union filed a proceeding in 

this court seeking a judicial review of the Board’s decision. 

20
16

 B
C

S
C

 1
07

 (
C

an
LI

I)



Walter Energy Canada Holdings, Inc. (Re) Page 20 

 

[73] The Union’s counsel has referred me to my earlier decision in Yukon Zinc 

Corporation (Re), 2015 BCSC 1961. There, I summarized the principles that govern 

applications by a creditor to lift the stay of proceedings to litigate claims:  

[26] There is also no controversy concerning the principles which govern 
applications by creditors under the CCAA to lift the stay of proceedings to 
litigate claims in other courts or forums, other than by the procedures in place 
in the restructuring proceedings: 

a) the lifting of the stay is discretionary: Canwest Global 
Communications Corp., 2011 ONSC 2215, at paras. 19, 27; 

b) there are no statutory guidelines and the applicant faces a “very 
heavy onus” in making such an application: Canwest Global 
Communications Corp. (Re) (2009), 61 C.B.R. (5th) 200, at para. 
32, 183 A.C.W.S. (3d) (Ont. S.C.J.) (“Canwest (2009)”), as 
applied in Azure Dynamics Corporation (Re), 2012 BCSC 781, at 
para. 5 and 505396 B.C. Ltd. (Re), 2013 BCSC 1580, at para. 19; 

c) there are no set circumstances where a stay will or will not be 
lifted, although examples of situations where the courts have 
lifted stay orders are set out in Canwest (2009) at para. 33; 

d) relevant factors will include the status of the CCAA proceedings 
and what impact the lifting of the stay will have on the 
proceedings. The court may consider whether there are sound 
reasons for doing so consistent with the objectives of the CCAA, 
including a consideration of the relative prejudice to parties and, 
where relevant, the merits of the proposed action: Canwest 
(2009) at para. 32; 

e) particularly where the issue is one which is engaged by a claims 
process in place, it must be remembered that one of the 
objectives of the CCAA is to promote a streamlined process to 
determine claims that reduces expense and delay; and 

f) as an overarching consideration, the court must consider whether 
it is in the interests of justice to lift the stay: Canwest (2009); 
Azure Dynamics at para. 28. 

[74] I concluded that the Union had not met the “heavy onus” on it to justify the 

lifting of the stay to allow these various proceedings to continue. My specific reasons 

are: 

a) The Union argues that the materials are essentially already assembled 

and that these judicial reviews can be scheduled for short chambers 

matters. As such, the Union argues that there is “minimal prejudice” to 

Wolverine LP. While this may be so, proceeding with these matters will 
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inevitably detract both managerial and legal focus from the primary 

task at hand, namely to implement the SISP, and as such, potentially 

interfere with the restructuring efforts;  

b) The Union argues that any purchaser of Wolverine LP’s mine will 

inherit outstanding employee obligations pursuant to the Code. 

Accordingly, the Union argues that it will be more attractive to a buyer 

for the mine to have all outstanding employee claims resolved. Again, 

while this may come to pass, such an argument presupposes an 

outcome that is anything less than clear at this time. Such a rationale is 

clearly premature; 

c) The Union argues that it is unable to distribute the $771,378.70 to its 

members until Wolverine LP’s judicial review is addressed. Frankly, I 

see this delay as the only real prejudice to the Union members. 

However, on the other hand, one might argue that the Union members 

are in a favourable position with these monies being held in trust as 

opposed to being unsecured creditors of Wolverine. In any event, the 

Union’s claim to these monies has not yet been determined and arises 

from a dispute that dates back to April 2014. Therefore, there is no 

settled liability that would allow such payment to be made; and 

d) The Union claims that these matters must be determined “in any event” 

and that they should be determined “sooner rather than later”. 

However, the outcome of the SISP may significantly affect what 

recovery any creditor may hope to achieve in this restructuring. In the 

happy circumstance where there will be monies to distribute, I expect 

that a claims process will be implemented to determine valid claims, 

not only in respect of the Union’s claims, but all creditors.  

[75] In summary, there is nothing to elevate the Union’s claims such that it is 

imperative that they be determined now. There is nothing to justify the distraction 

and expense of proceeding with these actions to the detriment of the restructuring 
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efforts. If it should come to pass that monies will be distributed to creditors, such as 

the Union, then I expect that the usual claims process will be implemented to decide 

the validity of those claims. 

[76] In the meantime, if it becomes necessary to determine the validity of these 

claims quickly (such as to clarify potential successor claims for a purchaser), the 

Union will be at liberty to renew its application to lift the stay for that purpose. 

[77] Accordingly, I grant an extension of the stay of proceedings and other 

ancillary relief until April 5, 2016. 

“Fitzpatrick J.” 
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ENDORSEMENT 

[1] U.S. Steel Canada Inc. (the “Applicant”) brought an application for protection under the
Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the “CCAA”) on September 16,

2014, and was granted the requested relief pursuant to an initial order of Morawetz R.S.J. dated

20
14

 O
N

S
C

 6
14

5 
(C

an
LI

I)

http://intra.judicialsecurity.jus.gov.on.ca/NeutralCitation/


- Page 2 - 

 

September 16, 2014 (the “Initial Order”). The Initial Order contemplated that any interested 
party, including the Applicant and the Monitor, could apply to this court to vary or amend the 

Initial Order at a comeback motion scheduled for October 6, 2014 (the “Comeback Motion”). 

[2] The Comeback Motion was adjourned from October 6, 2014 to October 7, 2014, and 

further adjourned on that date to October 8, 2014. On October 8, 2014, the Court heard various 
motions of the Applicant and addressed certain other additional scheduling matters, indicating 
that written reasons would follow with respect to the substantive matters addressed at the 

hearing. This endorsement constitutes the Court’s reasons with respect to the five substantive 
matters addressed in two orders issued at the hearing. 

[3] In this endorsement, capitalized terms that are not defined herein have the meanings 
ascribed to them in the Initial Order. 

DIP Loan 

[4] The Applicant seeks approval of a debtor-in-possession loan facility (the “DIP Loan”), 
the terms of which are set out in an amended and restated DIP facility term sheet dated as of 

September 16, 2014 (the “Term Sheet”) between the Applicant and a subsidiary of USS (the 
“DIP Lender”). 

[5] The Term Sheet contemplates a DIP Loan in the maximum amount of $185 million, to be 

guaranteed by each of the present and future, direct or indirect, wholly-owned subsidiaries of the 
Applicant. The Term Sheet provides for a maximum availability under the DIP Loan that varies 

on a monthly basis to reflect the Applicant’s cash flow requirements as contemplated in the cash 
flow projections attached thereto. Advances bear interest at 5% per annum, 7% upon an event of 
default, and are prepayable at any time upon payment of an exit fee of $5.5 million together with 

the lender’s fees and costs described below. The Term Sheet provides for a commitment fee in 
the amount of $3.7 million payable out of the first advance. The Applicant is also obligated to 

pay the lender’s legal fees and any costs of realization or disbursement pertaining to the DIP 
Loan and these CCAA proceedings. 

[6] The Term Sheet contains a number of affirmative covenants, including compliance with a 

timetable for the CCAA proceedings. The DIP Loan terminates on the earliest to occur of certain 
events, including:   (1) the implementation of a compromise or plan of arrangement;   (2) the sale 

of all or substantially all of the Applicant’s assets;   (3) the conversion of the CCAA proceedings 
into a proceeding under the Bankruptcy and Insolvency Act; (4) December 31, 2015, being the 
end of the proposed restructuring period according to the timetable; and (5) the occurrence of an 

event of default, at the discretion of the DIP lender. 

[7] A condition precedent to funding under the DIP Loan is an order of this Court granting a 

charge in favour of the DIP lender (the “DIP Lender’s Charge”) having priority over all security 
interests, trusts, liens, charges and encumbrances, claims of secured creditors, statutory or 
otherwise (herein, collectively “Encumbrances”) other than the Administration Charge (Part I), 

the Director’s Charge and certain permitted liens set out in the Term Sheet, which include 
existing and future purchase money security interests and certain equipment financing security 

registrations listed in a schedule to the Term Sheet (the “Permitted Priority Liens”). 
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[8] The terms and conditions of the DIP Loan, as set out in the Term Sheet, have been the 
subject of extensive negotiation in the period prior to the hearing of this motion. The DIP Loan is 

supported by the monitor and USS, and is not opposed by any of the other major stakeholders of 
the Applicant, including the Province of Ontario and the United Steelworkers International 

Union and the United Steelworkers Union, Locals 1005 and 8782 (collectively, the “USW”).  

[9] The existence of a financing facility is of critical importance to the Applicant at this time 
in order to ensure stable continuing operations during the CCAA proceedings and thereby to 

provide reassurance to the Applicant’s various stakeholders that the Applicant will continue to 
have the financial resources to pay its suppliers and employees, and to carry on its business in the 

ordinary course. As such, debtor-in-possession financing is a pre-condition to a successful 
restructuring of the Applicant. In particular, the Applicant requires additional financing to build 
up its raw materials inventories prior to the Seaway freeze to avoid the risk of operating 

disruptions and/or sizeable cost increases during the winter months. 

[10] The Monitor, who was present during the negotiations regarding the terms of the DIL 

Loan, the Chief Restructuring Officer (the “CRO”) and the Financial Advisor to the Applicant 
have each advised the Court that in their opinion the terms of the DIP Loan are reasonable, are 
consistent with the terms of other debtor-in-possession financing facilities in respect of 

comparable borrowers, and meet the financial requirements of the Applicant. The Monitor has 
advised in its First Report that it does not believe it likely that a superior DIP proposal would 

have been forthcoming. 

[11] The Court has the authority to approve the DIP Loan under s. 11 of the CCAA.   I am 
satisfied that, for the foregoing reasons, it is appropriate to do so in the present circumstances. 

[12] The Court also has the authority under s. 11.2 of the CCAA to grant the requested priority 
of the DIP Lender’s Charge to secure the DIP Loan. In this regard, s. 11.2(4) of the CCAA sets 

out a non-exhaustive list of factors to be considered by a court in addressing such a motion. In 
addition, Pepall J. (as she then was) stressed the importance of three particular criteria in 
Canwest Global Communications Corp. (Re), 2009 CarswellOnt 6184 at paras. 32-34 (S.C.), 

[2009] O.J. No. 4286 [Canwest]. In my view, the DIP Lender’s Charge sought by the Applicant 
is appropriate based on those factors for the reasons that follow. 

[13] First, notice has been given to all of the secured parties likely to be affected, including 
USS as the only secured creditor having a general security interest over all the assets of the 
Applicant. Notice has also been given broadly to all PPSA registrants, various governmental 

agencies, including environmental agencies and taxing authorities, and to all pension and 
retirement plan beneficiaries pursuant to the process contemplated by the Notice Procedure 

Order. 

[14] Second, the maximum amount of the DIP Loan is appropriate based on the anticipated 
cash flow requirements of the Applicant, as reflected in its cash flow projections for the entire 

restructuring period, in order to continue to carry on its business during the restructuring period. 
The cash flows to January 30, 2015 are the subject of a favourable report of the Monitor in its 

First Report. 
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[15] Third, the Applicant’s business will continue to be managed by the Applicant’s 
management with the assistance of the CRO during the restructuring period. The Applicant’s 

board of directors will continue in place, a majority of whom are independent individuals with 
significant restructuring and steel-industry experience. The Applicant’s parent and largest 

creditor, USS, is providing support to the Applicant by providing the DIP Loan through a 
subsidiary. Equally important, the existing operational relationships between the Applicant and 
USS will continue. 

[16] Fourth, for the reasons set out above, the DIP Loan will assist in, and enhance, the 
restructuring process. 

[17] Fifth, the DIP Lender’s Charge does not secure any unsecured pre-filing obligations 
owed to the DIP lender or its affiliates. It will not prejudice any of the other parties having 
security interests in property of the Applicant. In particular, the DIP Charge will rank behind the 

Permitted Priority Liens. Although it will rank ahead of any deemed trust contemplated by the 
Pension Benefits Act, R.S.O. 1990, c. P.8, the DIP Loan contemplates continued payment of the 

pension contributions required under the Pension Agreement dated as of March 31, 2006, as 
amended by the Amendment to Pension Agreement dated October 31, 2007 (collectively, the 
“Stelco Pension Agreement”) and Ontario Regulation 99/06 under the Pension Benefits Act (the 

“Stelco Regulation”). 

[18] Based on the foregoing, it is appropriate to grant the DIP Charge having the priority 

contemplated above. As was the case in Timminco Ltd. (Re), 2012 ONSC 948 at paras. 46-47, 
[2012] O.J. No. 596 [Timminco], it is not realistic to conceive of the DIP Loan proceeding in the 
absence of the DIP Lender’s Charge receiving the priority being requested on this motion, nor is 

it realistic to investigate the possibility of third-party debtor-in-possession financing without a 
similar priority. The proposed DIP Loan, subject to the benefit of the proposed DIP Lender’s 

Charge, is a necessary pre-condition to continuation of these restructuring proceedings under the 
CCAA and avoidance of a bankruptcy proceeding. I am satisfied that, in order to further these 
objectives, it is both necessary and appropriate to invoke the doctrine of paramountcy, as 

contemplated in Sun Indalex Finance, LLC v. United Steel Workers, 2013 SCC 6, [2013] 1 
S.C.R. 271 [Sun Indalex] such that the provisions of the CCAA will override the provisions of 

the Pension Benefits Act in respect of the priority of the DIP Lender’s Charge. 

Administration Charge and Director’s Charge 

[19] The Initial Order provides for an Administration Charge (Part I) to the maximum amount 

of $6.5 million, a Director’s Charge to a maximum amount of $39 million, and an 
Administration Charge (Part II) to a maximum amount of $5.5 million plus $1 million. On this 

motion, the Applicant seeks to amend the Initial Order, which was granted on an ex parte basis, 
to provide that the Administration Charge (Part I) and the Director’s Charge rank ahead of all 
other Encumbrances in that order, and the Administration Charge (Part II) ranks ahead of all 

Encumbrances except the prior-ranking court-ordered charges and the Permitted Priority Liens. 

[20] The Court’s authority to grant a super-priority in respect of the fees and expenses to be 

covered by the Administration Charge (Part I) and the Administration Charge (Part II) is found 
in s. 11.52 of the CCAA. Similarly, s. 11.51 of the CCAA provides the authority to grant a 
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similar charge in respect of the fees and expenses of the directors to be secured by the Director’s 
Charge. 

[21] As discussed above, the Applicant has fulfilled the notice requirements in respect of those 
provisions by serving the motion materials for this Comeback Motion to the parties on the 

service list and by complying with the requirements of the Notice Procedure Order. 

[22] It is both commonplace and essential to order a super-priority in respect of charges 
securing professional fees and disbursements and directors’ fees and disbursements in 

restructurings under the CCAA. I concur in the expression of the necessity of such security as a 
pre-condition to the success of any possible restructuring, as articulated by Morawetz R.S.J. in 

Timminco at para. 66. 

[23] In Canwest, at para. 54, Pepall J. (as she then was) set out a non-exhaustive list of factors 
to be considered in approving an administration charge. Morawetz R.S.J. addressed those factors 

in his endorsement respecting the granting of the Initial Order approving the Administration 
Charge (Part I) and the Administration Charge (Part II). Similarly, Morawetz R.S.J. also 

addressed the necessity for, and appropriateness of, approving the Director’s Charge in such 
endorsement.  

[24] In my opinion, the same factors support the super-priority sought by the Applicant for the 

Administration Charge (Part I), the Director’s Charge and the Administration Charge (Part II). 
Further, I am satisfied that the requested priority of these charges is necessary to further the 

objectives of these CCAA proceedings and that it is also necessary and appropriate to invoke the 
doctrine of paramountcy, as contemplated in Sun Indalex, such that the provisions of the CCAA 
will override the provisions of the Pension Benefits Act in respect of the priority of these 

Charges. I am satisfied that the beneficiaries of the Administration Charge (Part I) and the 
Administration Charge (Part II) will not likely provide services to the Applicant in these CCAA 

proceedings without the proposed security for their fees and disbursements. I am also satisfied 
that their participation in the CCAA proceedings is critical to the Applicant’s ability to 
restructure. Similarly, I accept that the Applicant requires the continued involvement of its 

directors to pursue its restructuring and that such persons, particularly its independent directors, 
would not likely continue in this role without the benefit of the proposed security due to the 

personal exposure associated with the Applicant’s financial position. 

The KERP 

[25] The Applicant has identified 28 employees in management and operational roles who it 

considers critical to the success of its restructuring efforts and continued operations as a going 
concern. It has developed a key employee retention programme (the “KERP”) to retain such 

employees. The KERP provides for a cash retention payment equal to a percentage of each such 
employee’s annual salary, to be paid upon implementation of a plan of arrangement or 
completion of a sale, upon an outside date, or upon earlier termination of employment without 

cause. 

[26] The maximum amount payable under the KERP is $2,570,378. The Applicant proposes 

to pay such amount to the Monitor to be held in trust pending payment. 
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[27] The Court’s jurisdiction to authorize the KERP is found in its general power under s. 11 
of the CCAA to make such order as it sees fit in a proceeding under the CCAA. The following 

factors identified in case law support approval of the KERP in the present circumstances. 

[28] First, the evidence supports the conclusion that the continued employment of the 

employees to whom the KERP applies is important for the stability of the business and to assist 
in the marketing process. The evidence is that these employees perform important roles in the 
business and cannot easily be replaced. In addition, certain of the employees have performed a 

central role in the proceedings under the CCAA and the restructuring process to date. 

[29] Second, the Applicant advises that the employees identified for the KERP have lengthy 

histories of employment with the Applicant and specialized knowledge that cannot be replaced 
by the Applicant given the degree of integration between the Applicant and USS. The evidence 
strongly suggests that, if the employees were to depart the Applicant, it would be very difficult, 

if not impossible, to have adequate replacements in view of the Applicant’s current 
circumstances. 

[30] Third, there is little doubt that, in the present circumstances and, in particular, given the 
uncertainty surrounding a significant portion of the Applicant’s operations, the employees to be 
covered by the KERP would likely consider other employment options if the KERP were not 

approved  

[31] Fourth, the KERP was developed through a consultative process involving the 

Applicant’s management, the Applicant’s board of directors, USS, the Monitor and the CRO. 
The Applicant's board of directors, including the independent directors, supports the KERP. The 
business judgment of the board of directors is an important consideration in approving a 

proposed KERP: see Timminco Ltd. (Re), 2012 ONSC 506 at para.73, [2012] O.J. No. 472. In 
addition, USS, the only secured creditor of the Applicant, supports the KERP. 

[32] Fifth, both the Monitor and the CRO support the KERP. In particular, the Monitor’s 
judgment in this matter is an important consideration. The Monitor has advised in its First Report 
that it is satisfied that each of the employees covered by the KERP is critical to the Applicant’s 

strategic direction and day-to-day operations and management. It has also advised that the 
amount and terms of the proposed KERP are reasonable and appropriate in the circumstances 

and in the Monitor’s experience in other CCAA proceedings. 

[33] Sixth, the terms of the KERP, as described above, are effectively payable upon 
completion of the restructuring process. 

Appointment of Representative Counsel for the Non-USW Active and Retiree Beneficiaries 

[34] The beneficiaries entitled to benefits under the Hamilton Salaried Pension Plan, the LEW 

Salaried Pension Plan, the LEW Pickling Facility Plan who are not represented by the USW, the 
Legacy Pension Plan, the Steinman Plan, the Opportunity GRRSP, RBC’s and RA’s who are not 
represented by the USW and beneficiaries entitled to OEPB’s who are not represented by the 

USW (collectively, the “Non-USW Active and Retiree Beneficiaries”) do not currently have 
representation in these proceedings. The defined terms in this section have the meanings ascribed 

thereto in the affidavit of Michael A. McQuade referred to in the Initial Order. 
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[35] The Applicant proposes the appointment of six representatives and representative counsel 
to represent the interests of the Non-USW Active and Retiree Beneficiaries. The Court has 

authority to make such an order under the general authority in section 11 of the CCAA and 
pursuant to Rules 10.01 and 12.07 of the Rules of Civil Procedure. I am satisfied that such an 

order should be granted in the circumstances. 

[36] In reaching this conclusion, I have considered the factors addressed in Canwest 
Publishing (Re), 2010 ONSC 1328, [2010] O.J. No. 943. In this regard, the following 

considerations are relevant. 

[37] The Non-USW Active and Retiree Beneficiaries are an important stakeholder group in 

these proceedings under the CCAA and deserve meaningful representation relating to matters of 
recovery, compromise of rights and entitlement to benefits under the plans of which they are 
beneficiaries or changes to other compensation. Current and former employees of a company in 

proceedings under the CCAA are vulnerable generally on their own. In the present case, there is 
added concern due to the existence of a solvency deficiency in the Applicant’s pension plans and 

the unfunded nature of the OPEB’s. 

[38] Second, the contemplated representation will enhance the efficiency of the proceedings 
under the CCAA in a number of ways. It will assist in the communication of the rights of this 

stakeholder group on an on-going basis during the restructuring process. It will also provide an 
efficient and cost-effective means of ensuring that the interests of this stakeholder group are 

brought to the attention of the Court. In addition, it will establish a leadership group who will be 
able to organize a process for obtaining the advice and directions of this group on specific issues 
in the restructuring as required. 

[39] Third, the contemplated representation will avoid a multiplicity of retainers to the extent 
separate representation is not required. In this regard, I note tha,t at the present time, there is a 

commonality of interest among all the non-USW Active and Retiree Beneficiaries in accordance 
with the principles referred to in Nortel Networks Corp. (Re), 2009 CarswellOnt 3028 at para. 62 
(S.C.), [2009] O.J. No. 3280 [Nortel]. In particular, at the present time, none of the CRO, the 

proposed representative counsel and the proposed representatives see any material conflict of 
interest between the current and former employees. In these circumstances, as in Nortel, I am 

satisfied that representation of the employees’ interests can be accomplished by the appointment 
of a single representative counsel, knowledgeable and experienced in all facets of employee 
claims. If the interests of such parties do in fact diverge in the future, the Court will be able to 

address the need for separate counsel at such time. In this regard, the proposed representative 
counsel has advised the Court that it and the proposed representatives are alert to the possibility 

of such conflicts potentially arising and will bring any issues of this nature to the Court’s 
attention. 

[40] Fourth, the balance of convenience favours the proposed order insofar as it provides for 

notice and an opt-out process. The proposed representation order thereby provides the flexibility 
to members of this stakeholder group who do not wish to be represented by the proposed 

representatives or the proposed representative counsel to opt-out in favour of their own choice of 
representative and of counsel. 
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[41] Fifth, the proposed representative counsel, Koskie Minsky LLP, have considerable 
experience representing employee groups in other restructurings under the CCAA. Similarly, the 

proposed representatives have considerable experience in respect of the matters likely to be 
addressed in the proceedings, either in connection with the earlier restructuring of the Applicant 

or in former roles as employees of the Applicant. 

[42] Sixth, the proposed order is supported by the Monitor and a number of the principal 
stakeholders of the Applicant and is not opposed by any of the other stakeholders appearing on 

this motion. 

Extension of the Stay 

[43] Lastly, the Applicant seeks an order extending the provisions of the Initial Order, 
including the stay provisions thereof, until January 23, 2015. Section 11.02(2) of the CCAA 
gives the Court the discretionary authority to extend a stay of proceedings subject to satisfaction 

of the conditions set out in s. 11.02(3). I am satisfied that these requirements have been met in 
the present case, and that the requested relief should be granted, for the following reasons. 

[44] First, the stay is necessary to provide the stability required to allow the Applicant an 
opportunity to work towards a plan of arrangement. Since the Initial Order, the Applicant has 
continued its operations without major disruption. In the absence of a stay, however, the 

evidence indicates the Applicant will have a cash flow deficiency that will render the objective 
of a successful restructuring unattainable. As mentioned, the Monitor has advised that, based on 

its review, the Applicant should have adequate financial resources to continue to operate in the 
ordinary course and in accordance with the terms of the Initial Order during the stay period. 

[45] Second, I am satisfied that the Applicant is acting in good faith and with due diligence to 

facilitate the restructuring process. In this regard, the Applicant has had extensive discussions 
with its principal stakeholders to address significant objections to the initial draft of the Term 

Sheet that were raised by such stakeholders. 

[46] Third, the Monitor and the CRO support the extension.   

[47] Lastly, while it is not anticipated that the restructuring will have proceeded to the point of 

identification of a plan of arrangement by the end of the proposed stay period, the Applicant 
should be able to make significant steps toward that goal during this period. In particular, the 

Applicant intends to commence a process of discussions with its stakeholders as well as to 
explore restructuring options through a sales or restructuring recapitalization process (the 
“SARP”) contemplated by the Term Sheet. An extension of the stay will ensure stability and 

continuity of the applicant’s operations while these discussions are conducted, without which the 
Applicant’s restructuring options will be seriously limited if not excluded altogether. In addition, 

the Applicant should be able to take steps to provide continuing assurance to its stakeholders that 
it will be able to continue to operate in the ordinary course during the anticipated restructuring 
period, without interruption, notwithstanding the current proceedings under the CCAA.  
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[48] Accordingly, I am satisfied that an extension of the Initial Order will further the purposes 
of the Act and the requested extension should be granted. 

 
 

 
 
 

 
Wilton-Siegel J. 
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SUPERIOR COURT OF JUSTICE  
(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,    
R.S.C. 1985, C-36, AS AMENDED 

AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR 
ARRANGEMENT OF CANWEST PUBLISHING INC./PUBLICATIONS CANWEST 

INC., CANWEST BOOKS INC. AND CANWEST (CANADA) INC. 

COUNSEL:   Lyndon Barnes, Alex Cobb and Duncan Ault for the Applicant LP Entities 
Mario Forte for the Special Committee of the Board of Directors  
Andrew Kent and Hilary Clarke for the Administrative Agent of the Senior 
Secured Lenders’ Syndicate  
Peter Griffin for the Management Directors 
Robin B. Schwill and Natalie Renner for the Ad Hoc Committee of 9.25% Senior 
Subordinated Noteholders  
David Byers and Maria Konyukhova for the proposed Monitor, FTI Consulting 
Canada Inc. 

PEPALL J. 

REASONS FOR DECISION 

Introduction 

[1] Canwest Global Communications Corp. (“Canwest Global”) is a leading Canadian media

company with interests in (i) newspaper publishing and digital media; and (ii) free-to-air

television stations and subscription based specialty television channels.  Canwest Global, the

entities in its Canadian television business (excluding CW Investments Co. and its subsidiaries)

and the National Post Company (which prior to October 30, 2009 owned and published the

National Post) (collectively, the “CMI Entities”), obtained protection from their creditors in a
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Companies’ Creditors Arrangement Act1 (“CCAA”) proceeding on October 6, 2009.2 Now, the 

Canwest Global Canadian newspaper entities with the exception of National Post Inc. seek 

similar protection.  Specifically, Canwest Publishing Inc./Publications Canwest Inc. (“CPI”), 

Canwest Books Inc. (“CBI”), and Canwest (Canada) Inc. (“CCI”) apply for an order  pursuant to 

the CCAA.  They also seek to have the stay of proceedings and the other benefits of the order 

extend to Canwest Limited Partnership/Canwest Société en Commandite (the “Limited 

Partnership”). The Applicants and the Limited Partnership are referred to as the “LP Entities” 

throughout these reasons.  The term “Canwest” will be used to refer to the Canwest enterprise as 

a whole.  It includes the LP Entities and Canwest Global’s other subsidiaries which are not 

applicants in this proceeding.  

[2] All appearing on this application supported the relief requested with the exception of the 

Ad Hoc Committee of 9.25% Senior Subordinated Noteholders.  That Committee represents 

certain unsecured creditors whom I will discuss more fully later. 

[3] I granted the order requested with reasons to follow.  These are my reasons. 

[4] I start with three observations.  Firstly, Canwest Global, through its ownership interests in 

the LP Entities, is the largest publisher of daily English language newspapers in Canada. The LP 

Entities own and operate 12 daily newspapers across Canada. These newspapers are part of the 

Canadian heritage and landscape.  The oldest, The Gazette, was established in Montreal in 1778.  

The others are the Vancouver Sun, The Province, the Ottawa Citizen, the Edmonton Journal, the 

Calgary Herald, The Windsor Star, the Times Colonist, The Star Phoenix, the Leader-Post, the 

Nanaimo Daily News and the Alberni Valley Times. These newspapers have an estimated 

average weekly readership that exceeds 4 million.  The LP Entities also publish 23 non-daily 

                                                 

 
1 R.S.C. 1985, c. C. 36, as amended. 

2 On October 30, 2009, substantially all of the assets and business of the National Post Company were transferred to 
the company now known as National Post Inc. 
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newspapers and own and operate a number of digital media and online operations.  The 

community served by the LP Entities is huge.  In addition, based on August 31, 2009 figures, the 

LP Entities employ approximately 5,300 employees in Canada with approximately 1,300 of 

those employees working in Ontario. The granting of the order requested is premised on an 

anticipated going concern sale of the newspaper business of the LP Entities.  This serves not just 

the interests of the LP Entities and their stakeholders but the Canadian community at large.   

[5] Secondly, the order requested may contain some shortcomings; it may not be perfect.  

That said, insolvency proceedings typically involve what is feasible, not what is flawless.   

[6] Lastly, although the builders of this insolvent business are no doubt unhappy with its fate, 

gratitude is not misplaced by acknowledging their role in its construction. 

Background Facts 

(i) Financial Difficulties   

[7]   The LP Entities generate the majority of their revenues through the sale of advertising. 

In the fiscal year ended August 31, 2009, approximately 72% of the LP Entities’ consolidated 

revenue derived from advertising.  The LP Entities have been seriously affected by the economic 

downturn in Canada and their consolidated advertising revenues declined substantially in the 

latter half of 2008 and in 2009.  In addition, they experienced increases in certain of their 

operating costs.   

[8] On May 29, 2009 the Limited Partnership failed, for the first time, to make certain 

interest and principal reduction payments and related interest and cross currency swap payments 

totaling approximately $10 million in respect of its senior secured credit facilities.  On the same 

day, the Limited Partnership announced that, as of May 31, 2009, it would be in breach of certain 

financial covenants set out in the credit agreement dated as of July 10, 2007 between its 

predecessor, Canwest Media Works Limited Partnership, The Bank of Nova Scotia as 

administrative agent, a syndicate of secured lenders (“the LP Secured Lenders”), and the 

predecessors of CCI, CPI and CBI as guarantors.  The Limited Partnership also failed to make 
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principal, interest and fee payments due pursuant to this credit agreement on June 21, June 22, 

July 21, July 22 and August 21, 2009.   

[9] The May 29, 2009, defaults under the senior secured credit facilities triggered defaults in 

respect of related foreign currency and interest rate swaps.  The swap counterparties (the 

“Hedging Secured Creditors”) demanded payment of $68.9 million.  These unpaid amounts rank 

pari passu with amounts owing under the LP Secured Lenders’ credit facilities. 

[10] On or around August 31, 2009, the Limited Partnership and certain of the LP Secured 

Lenders entered into a forbearance agreement in order to allow the LP Entities and the LP 

Secured Lenders the opportunity to negotiate a pre-packaged restructuring or reorganization of 

the affairs of the LP Entities.  On November 9, 2009, the forbearance agreement expired and 

since then, the LP Secured Lenders have been in a position to demand payment of approximately 

$953.4 million, the amount outstanding as at August 31, 2009.  Nonetheless, they continued 

negotiations with the LP Entities. The culmination of this process is that the LP Entities are now 

seeking a stay of proceedings under the CCAA in order to provide them with the necessary 

“breathing space” to restructure and reorganize their businesses and to preserve their enterprise 

value for the ultimate benefit of their broader stakeholder community.   

[11] The Limited Partnership released its annual consolidated financial statements for the 

twelve months ended August 31, 2009 and 2008 on November 26, 2009.  As at August 31, 2009, 

the Limited Partnership had total consolidated assets with a net book value of approximately 

$644.9 million.  This included consolidated current assets of $182.7 million and consolidated 

non-current assets of approximately $462.2 million.  As at that date, the Limited Partnership had 

total consolidated liabilities of approximately $1.719 billion (increased from $1.656 billion as at 

August 31, 2008).  These liabilities consisted of consolidated current liabilities of $1.612 billion 

and consolidated non-current liabilities of $107 million.   

[12] The Limited Partnership had been experiencing deteriorating financial results over the 

past year.  For the year ended August 31, 2009, the Limited Partnership’s consolidated revenues 

decreased by $181.7 million or 15% to $1.021 billion as compared to $1.203 billion for the year 
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ended August 31, 2008.  For the year ended August 31, 2009, the Limited Partnership reported a 

consolidated net loss of $66 million compared to consolidated net earnings of $143.5 million for 

fiscal 2008.   

(ii) Indebtedness under the Credit Facilities 

[13] The indebtedness under the credit facilities of the LP Entities consists of the following. 

(a) The LP senior secured credit facilities are the subject matter of the July 10, 2007 

credit agreement already mentioned.  They are guaranteed by CCI, CPI and CBI. 

The security held by the LP Secured Lenders has been reviewed by the solicitors 

for the proposed Monitor, FTI Consulting Canada Inc. and considered to be valid 

and enforceable.3  As at August 31, 2009, the amounts owing by the LP Entities 

totaled $953.4 million exclusive of interest.4   

(b) The Limited Partnership is a party to the aforementioned foreign currency and 

interest rate swaps with the Hedging Secured Creditors. Defaults under the LP 

senior secured credit facilities have triggered defaults in respect of these swap 

arrangements.  Demand for repayment of amounts totaling $68.9 million 

(exclusive of unpaid interest) has been made. These obligations are secured.   

(c) Pursuant to a senior subordinated credit agreement dated as of July 10, 2007, 

between the Limited Partnership, The Bank of Nova Scotia as administrative 

agent for a syndicate of lenders, and others, certain subordinated lenders agreed to 

provide the Limited Partnership with access to a term credit facility of up to $75 

                                                 

 
3 Subject to certain assumptions and qualifications. 

4 Although not formally in evidence before the court, counsel for the LP Secured Lenders advised the court that 
currently $382,889,000 in principal in Canadian dollars is outstanding along with $458,042,000 in principal in 
American dollars. 
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million.  CCI, CPI, and CBI are guarantors.  This facility is unsecured, guaranteed 

on an unsecured basis and currently fully drawn. On June 20, 2009, the Limited 

Partnership failed to make an interest payment resulting in an event of default 

under the credit agreement. In addition, the defaults under the senior secured 

credit facilities resulted in a default under this facility.  The senior subordinated 

lenders are in a position to take steps to demand payment. 

(d) Pursuant to a note indenture between the Limited Partnership, The Bank of New 

York Trust Company of Canada as trustee, and others, the Limited Partnership 

issued 9.5% per annum senior subordinated unsecured notes due 2015 in the 

aggregate principal amount of US $400 million.  CPI and CBI are guarantors. The 

notes are unsecured and guaranteed on an unsecured basis. The noteholders are in 

a position to take steps to demand immediate payment of all amounts outstanding 

under the notes as a result of events of default. 

[14] The LP Entities use a centralized cash management system at the Bank of Nova Scotia 

which they propose to continue.  Obligations owed pursuant to the existing cash management 

arrangements are secured (the “Cash Management Creditor”).   

(iii) LP Entities’ Response to Financial Difficulties   

[15] The LP Entities took a number of steps to address their circumstances with a view to 

improving cash flow and strengthening their balance sheet.  Nonetheless, they began to 

experience significant tightening of credit from critical suppliers and other trade creditors.  The 

LP Entities’ debt totals approximately $1.45 billion and they do not have the liquidity required to 

make payment in respect of this indebtedness.  They are clearly insolvent.   

[16] The board of directors of Canwest Global struck a special committee of directors (the 

“Special Committee”) with a mandate to explore and consider strategic alternatives.  The Special 

Committee has appointed Thomas Strike, the President, Corporate Development & Strategy 

Implementation, as Recapitalization Officer and has retained Gary Colter of CRS Inc. as 
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Restructuring Advisor for the LP Entities (the “CRA”).  The President of CPI, Dennis Skulsky, 

will report directly to the Special Committee. 

[17] Given their problems, throughout the summer and fall of 2009, the LP Entities have 

participated in difficult and complex negotiations with their lenders and other stakeholders to 

obtain forbearance and to work towards a consensual restructuring or recapitalization. 

[18] An ad hoc committee of the holders of the senior subordinated unsecured notes (the “Ad 

Hoc Committee”) was formed in July, 2009 and retained Davies Ward Phillips & Vineberg as 

counsel.  Among other things, the Limited Partnership agreed to pay the Committee’s legal fees 

up to a maximum of $250,000.  Representatives of the Limited Partnership and their advisors 

have had ongoing discussions with representatives of the Ad Hoc Committee and their counsel 

was granted access to certain confidential information following execution of a confidentiality 

agreement.  The Ad Hoc Committee has also engaged a financial advisor who has been granted 

access to the LP Entities’ virtual data room which contains confidential information regarding 

the business and affairs of the LP Entities.  There is no evidence of any satisfactory proposal 

having been made by the noteholders.  They have been in a position to demand payment since 

August, 2009, but they have not done so.     

[19] In the meantime and in order to permit the businesses of the LP Entities to continue to 

operate as going concerns and in an effort to preserve the greatest number of jobs and maximize 

value for the stakeholders of the LP Entities, the LP Entities have been engaged in negotiations 

with the LP Senior Lenders, the result of which is this CCAA application. 

(iv)   The Support Agreement, the Secured Creditors’ Plan and the Solicitation Process 

[20] Since August 31, 2009, the LP Entities and the LP administrative agent for the LP 

Secured Lenders have worked together to negotiate terms for a consensual, prearranged 

restructuring, recapitalization or reorganization of the business and affairs of the LP Entities as a 

going concern.  This is referred to by the parties as the Support Transaction.  
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[21] As part of this Support Transaction, the LP Entities are seeking approval of a Support 

Agreement entered into by them and the administrative agent for the LP Secured Lenders. 48% 

of the LP Secured Lenders, the Hedging Secured Creditors, and the Cash Management Creditor 

(the “Secured Creditors”) are party to the Support Agreement.  

[22] Three interrelated elements are contemplated by the Support Agreement and the Support 

Transaction: the credit acquisition, the Secured Creditors’ plan (the “Plan”), and the sale and 

investor solicitation process which the parties refer to as SISP.   

[23] The Support Agreement contains various milestones with which the LP Entities are to 

comply and, subject to a successful bid arising from the solicitation process (an important caveat 

in my view), commits them to support a credit acquisition.  The credit acquisition involves an 

acquisition by an entity capitalized by the Secured Creditors and described as AcquireCo. 

AcquireCo. would acquire substantially all of the assets of the LP Entities (including the shares 

in National Post Inc.) and assume certain of the liabilities of the LP Entities. It is contemplated 

that AcquireCo. would offer employment to all or substantially all of the employees of the LP 

Entities and would assume all of the LP Entities’ existing pension plans and existing post-

retirement and post-employment benefit plans subject to a right by AcquireCo., acting 

commercially reasonably and after consultation with the operational management of the LP 

Entities, to exclude certain specified liabilities. The credit acquisition would be the subject 

matter of a Plan to be voted on by the Secured Creditors on or before January 31, 2010.  There 

would only be one class.  The Plan would only compromise the LP Entities’ secured claims and 

would not affect or compromise any other claims against any of the LP Entities (“unaffected 

claims”).  No holders of the unaffected claims would be entitled to vote on or receive any 

distributions of their claims.  The Secured Creditors would exchange their outstanding secured 

claims against the LP Entities under the LP credit agreement and the swap obligations 

respectively for their pro rata shares of the debt and equity to be issued by AcquireCo.  All of 

the LP Entities’ obligations under the LP secured claims calculated as of the date of closing less 

$25 million would be deemed to be satisfied following the closing of the Acquisition Agreement.  
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LP secured claims in the amount of $25 million would continue to be held by AcquireCo. and 

constitute an outstanding unsecured claim against the LP Entities.  

[24]   The Support Agreement contemplates that the Financial Advisor, namely RBC 

Dominion Securities Inc., under the supervision of the Monitor, will conduct the solicitation 

process.  Completion of the credit acquisition process is subject to a successful bid arising from 

the solicitation process. In general terms, the objective of the solicitation process is to obtain a 

better offer (with some limitations described below) than that reflected in the credit acquisition. 

If none is obtained in that process, the LP Entities intend for the credit acquisition to proceed 

assuming approval of the Plan.  Court sanction would also be required. 

[25] In more detailed terms, Phase I of the solicitation process is expected to last 

approximately 7 weeks and qualified interested parties may submit non-binding proposals to the 

Financial Advisor on or before February 26, 2010.  Thereafter, the Monitor will assess the 

proposals to determine whether there is a reasonable prospect of obtaining a Superior Offer. This 

is in essence a cash offer that is equal to or higher than that represented by the credit acquisition.  

If there is such a prospect, the Monitor will recommend that the process continue into Phase II.  

If there is no such prospect, the Monitor will then determine whether there is a Superior 

Alternative Offer, that is, an offer that is not a Superior Offer but which might nonetheless 

receive approval from the Secured Creditors.  If so, to proceed into Phase II, the Superior 

Alternative Offer must be supported by Secured Creditors holding more than at least 33.3% of 

the secured claims.  If it is not so supported, the process would be terminated and the LP Entities 

would then apply for court sanction of the Plan.  

[26] Phase II is expected to last approximately 7 weeks as well.  This period allows for due 

diligence and the submission of final binding proposals.  The Monitor will then conduct an 

assessment akin to the Phase 1 process with somewhat similar attendant outcomes if there are no 

Superior Offers and no acceptable Alternative Superior Offers.  If there were a Superior Offer or 

an acceptable Alternative Superior Offer, an agreement would be negotiated and the requisite 

approvals sought.  
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[27] The solicitation process is designed to allow the LP Entities to test the market. One 

concern is that a Superior Offer that benefits the secured lenders might operate to preclude a 

Superior Alternative Offer that could provide a better result for the unsecured creditors. That 

said, the LP Entities are of the view that the solicitation process and the support transaction 

present the best opportunity for the businesses of the LP Entities to continue as going concerns, 

thereby preserving jobs as well as the economic and social benefits of their continued operation.  

At this stage, the alternative is a bankruptcy or liquidation which would result in significant 

detriment not only to the creditors and employees of the LP Entities but to the broader 

community that benefits from the continued operation of the LP Entities’ business. I also take 

some comfort from the position of the Monitor which is best captured in an excerpt from its 

preliminary Report:  

The terms of the Support Agreement and SISP were the 
subject of lengthy and intense arm’s length negotiations 
between the LP Entities and the LP Administrative Agent.  
The Proposed Monitor supports approval of the process 
contemplated therein and of the approval of those documents, 
but without in any way fettering the various powers and 
discretions of the Monitor.  

[28] It goes without saying that the Monitor, being a court appointed officer, may apply to the 

court for advice and directions and also owes reporting obligations to the court.   

[29] As to the objection of the Ad Hoc Committee, I make the following observations.  Firstly, 

they represent unsecured subordinated debt.  They have been in a position to take action since 

August, 2009.  Furthermore, the LP Entities have provided up to $250,000 for them to retain 

legal counsel.  Meanwhile, the LP Secured Lenders have been in a position to enforce their rights 

through a non-consensual court proceeding and have advised the LP Entities of their abilities in 

that regard in the event that the LP Entities did not move forward as contemplated by the  

Support Agreement.  With the Support Agreement and the solicitation process, there is an 

enhanced likelihood of the continuation of going concern operations, the preservation of jobs and 

the maximization of value for stakeholders of the LP Entities.  It seemed to me that in the face of 

these facts and given that the Support Agreement expired on January 8, 2010, adjourning the 
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proceeding was not merited in the circumstances.  The Committee did receive very short notice. 

Without being taken as encouraging or discouraging the use of the comeback clause in the order, 

I disagree with the submission of counsel to the Ad Hoc Committee to the effect that it is very 

difficult if not impossible to stop a process relying on that provision. That provision in the order 

is a meaningful one as is clear from the decision in Muscletech Research & Development Inc.5. 

On a come back motion, although the positions of parties who have relied bona fide on an Initial 

Order should not be prejudiced, the onus is on the applicants for an Initial Order to satisfy the 

court that the existing terms should be upheld.   

Proposed Monitor 

[30] The Applicants propose that FTI Consulting Canada Inc. serve as the Monitor.  It 

currently serves as the Monitor in the CMI Entities’ CCAA proceeding.  It is desirable for FTI to 

act; it is qualified to act; and it has consented to act.  It has not served in any of the incompatible 

capacities described in section 11.7(2) of the CCAA. The proposed Monitor has an enhanced role 

that is reflected in the order and which is acceptable. 

Proposed Order  

[31] As mentioned, I granted the order requested.  It is clear that the LP Entities need 

protection under the CCAA.  The order requested will provide stability and enable the LP 

Entities to pursue their restructuring and preserve enterprise value for their stakeholders. Without 

the benefit of a stay, the LP Entities would be required to pay approximately $1.45 billion and 

would be unable to continue operating their businesses.  

                                                 

 
5 2006 CarswellOnt 264 (S.C.J.). 
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(a)  Threshold Issues 

[32] The chief place of business of the Applicants is Ontario. They qualify as debtor 

companies under the CCAA.  They are affiliated companies with total claims against them that 

far exceed $5 million. Demand for payment of the swap indebtedness has been made and the 

Applicants are in default under all of the other facilities outlined in these reasons.  They do not 

have sufficient liquidity to satisfy their obligations.  They are clearly insolvent.   

(b)  Limited Partnership 

[33] The Applicants seek to extend the stay of proceedings and the other relief requested to 

the Limited Partnership.  The CCAA definition of a company does not include a partnership or a 

limited partnership but courts have exercised their inherent jurisdiction to extend the protections 

of an Initial CCAA Order to partnerships when it was just and convenient to do so.  The relief 

has been held to be appropriate where the operations of the partnership are so intertwined with 

those of the debtor companies that irreparable harm would ensue if the requested stay were not 

granted: Re Canwest Global Communications Corp6and Re Lehndorff General Partners Ltd7. 

[34] In this case, the Limited Partnership is the administrative backbone of the LP Entities and 

is integral to and intertwined with the Applicants’ ongoing operations.  It owns all shared 

information technology assets; it provides hosting services for all Canwest properties; it holds all 

software licences used by the LP Entities; it is party to many of the shared services agreements 

involving other Canwest entities; and employs approximately 390 full-time equivalent 

employees who work in Canwest’s shared services area.  The Applicants state that failure to 

extend the stay to the Limited Partnership would have a profoundly negative impact on the value 

of the Applicants, the Limited Partnership and the Canwest Global enterprise as a whole.  In 

                                                 

 
6 2009 CarswellOnt 6184  at para. 29 ( S.C.J.). 

7 (1993), 9 B.L.R. (2d) 275 (Ont. Gen. Div.). 
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addition, exposing the assets of the Limited Partnership to the demands of creditors would make 

it impossible for the LP Entities to successfully restructure.  I am persuaded that under these 

circumstances it is just and convenient to grant the request. 

(c)  Filing of the Secured Creditors’ Plan 

[35] The LP Entities propose to present the Plan only to the Secured Creditors. Claims of 

unsecured creditors will not be addressed. 

[36] The CCAA seems to contemplate a single creditor-class plan.  Sections 4 and 5 state:  

s.4  Where a compromise or an arrangement is proposed 
between a debtor company and its unsecured creditors or any 
class of them, the court may, on the application in a summary 
way of the company or of any such creditor or of the trustee 
in bankruptcy or liquidator of the company, order a meeting 
of the creditors or class of creditors and, it the court so 
determines, of the shareholders of the company, to be 
summoned in such manner as the court directs. 

s.5  Where a compromise or an arrangement is proposed 
between a debtor company and its secured creditors or any 
class of them, the court may, on the application in a summary 
way of the company or of any such creditor or of the trustee 
in bankruptcy or liquidator of the company, order a meeting 
of the creditors or class of creditors and, if the court so 
determines, of the shareholders of the company, to be 
summoned in such manner as the court directs. 

[37] Case law has interpreted these provisions as authorizing a single creditor-class  plan.  For 

instance, Blair J. (as he then was) stated in Re Philip Services Corp.8 :  " There is no doubt that a 

debtor is at liberty, under the terms of sections 4 and 5 of the CCAA, to make a proposal to 

                                                 

 
8 1999 CarswellOnt 4673 (S.C.J.). 
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secured creditors or to unsecured creditors or to both groups."9 Similarly, in Re Anvil Range 

Mining Corp.10, the Court of Appeal stated: "It may also be noted that s. 5 of the CCAA 

contemplates a plan which is a compromise between a debtor company and its secured creditors 

and that by the terms of s. 6 of the Act, applied to the facts of this case, the plan is binding only 

on the secured creditors and the company and not on the unsecured creditors."11 

[38] Based on the foregoing, it is clear that a debtor has the statutory authority to present a 

plan to a single class of creditors.  In Re Anvil Range Mining Corp., the issue was raised in the 

context of the plan’s sanction by the court and a consideration of whether the plan was fair and 

reasonable as it eliminated the opportunity for unsecured creditors to realize anything.  The basis 

of the argument was that the motions judge had erred in not requiring a more complete and in 

depth valuation of the company’s assets relative to the claims of the secured creditors.    

[39] In this case, I am not being asked to sanction the Plan at this stage.  Furthermore, the 

Monitor will supervise a vigorous and lengthy solicitation process to thoroughly canvass the 

market for alternative transactions.  The solicitation should provide a good indication of market 

value.  In addition, as counsel for the LP Entities observed, the noteholders and the LP Entities 

never had any forbearance agreement. The noteholders have been in a position to take action 

since last summer but chose not to do so.  One would expect some action on their part if they 

themselves believed that they "were in the money". While the process is not perfect, it is subject 

to the supervision of the court and the Monitor is obliged to report on its results to the court. 

[40] In my view it is appropriate in the circumstances to authorize the LP Entities to file and 

present a Plan only to the Secured Creditors. 

                                                 

 
9 Ibid at para. 16. 

10 (2002),34 C.B.R. (4th) 157 (Ont. C.A.), leave to appeal to S.C.C. refused (March 6,2003). 

11 Ibid at para. 34. 
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(d)  DIP Financing 

[41] The Applicants seek approval of a DIP facility in the amount of $25 million which would 

be secured by a charge over all of the assets of the LP Entities and rank ahead of all other 

charges except the Administration Charge, and ahead of all other existing security interests 

except validly perfected purchase money security interests and certain specific statutory 

encumbrances.   

[42] Section 11.2 of the CCAA provides the statutory jurisdiction to grant a DIP charge.  In Re 

Canwest12, I addressed this provision.  Firstly, an applicant should address the requirements 

contained in section 11.2 (1) and then address the enumerated factors found in section 11.2(4) of 

the CCAA.  As that list is not exhaustive, it may be appropriate to consider other factors as well. 

[43] Applying these principles to this case and dealing firstly with section 11.2(1) of the 

CCAA, notice either has been given to secured creditors likely to be affected by the security or 

charge or alternatively they are not affected by the DIP charge. While funds are not anticipated 

to be immediately necessary, the cash flow statements project a good likelihood that the LP 

Entities will require the additional liquidity afforded by the $25 million.  The ability to borrow 

funds that are secured by a charge will help retain the confidence of the LP Entities’ trade 

creditors, employees and suppliers.  It is expected that the DIP facility will permit the LP Entities 

to conduct the solicitation process and consummate a recapitalization transaction of a sale of all 

or some of its assets. The charge does not secure any amounts that were owing prior to the filing.  

As such, there has been compliance with the provisions of section 11.2 (1). 

[44] Turning then to a consideration of the factors found in section 11.2(4) of the Act, the LP 

Entities are expected to be subject to these CCAA proceedings until July 31, 2010.  Their 

business and financial affairs will be amply managed during the proceedings.  This is a 

                                                 

 
12 Supra, note 7 at paras. 31-35. 
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consensual filing which is reflective of the confidence of the major creditors in the current 

management configuration.  All of these factors favour the granting of the charge.  The DIP loan 

would enhance the prospects of a viable compromise or arrangement and would ensure the 

necessary stability during the CCAA process.  I have already touched upon the issue of value.  

That said, in relative terms, the quantum of the DIP financing is not large and there is no readily 

apparent material prejudice to any creditor arising from the granting of the charge and approval 

of the financing.  I also note that it is endorsed by the proposed Monitor in its report.  

[45] Other factors to consider in assessing whether to approve a DIP charge include the 

reasonableness of the financing terms and more particularly the associated fees.  Ideally there 

should be some evidence on this issue. Prior to entering into the forbearance agreement, the LP 

Entities sought proposals from other third party lenders for a DIP facility. In this case, some but 

not all of the Secured Creditors are participating in the financing of the DIP loan.  Therefore, 

only some would benefit from the DIP while others could bear the burden of it. While they may 

have opted not to participate in the DIP financing for various reasons, the concurrence of the non 

participating Secured Creditors is some market indicator of the appropriateness of the terms of 

the DIP financing.   

[46] Lastly, I note that the DIP lenders have indicated that they would not provide a DIP 

facility if the charge was not approved. In all of these circumstances, I was prepared to approve 

the DIP facility and grant the DIP charge. 

(e)  Critical Suppliers 

[47] The LP Entities ask that they be authorized but not required to pay pre-filing amounts 

owing in arrears to certain suppliers if the supplier is critical to the business and ongoing 

operations of the LP Entities or the potential future benefit of the payments is considerable and 

of value to the LP Entities as a whole.  Such payments could only be made with the consent of 

the proposed Monitor.  At present, it is contemplated that such suppliers would consist of certain 

newspaper suppliers, newspaper distributors, logistic suppliers and the Amex Bank of Canada.  

The LP Entities do not seek a charge to secure payments to any of its critical suppliers. 
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[48] Section 11.4 of the CCAA addresses critical suppliers.  It states: 

11.4(1) On application by a debtor company and on notice to 
the secured creditors who are likely to be affected by the 
security or charge, the court may make an order declaring a 
person to be a critical supplier to the company if the court is 
satisfied that the person is a supplier of goods and services to 
the company and that the goods or services that are supplied 
are critical to the company’s continued operation.   

(2) If the court declares the person to be a critical supplier, 
the court may make an order requiring the person to supply 
any goods or services specified by the court to the company 
on any terms and conditions that are consistent with the 
supply relationship or that the court considers appropriate.   

(3) If the court makes an order under subsection (2), the court 
shall, in the order, declare that all or part of the property of 
the company is subject to a security or charge in favour of the 
person declared to be a critical supplier, in an amount equal 
to the value of the goods or services supplied upon the terms 
of the order.   

(4) The court may order that the security or charge rank in 
priority over the claim of any secured creditor of the 
company.   

[49] Mr. Byers, who is counsel for the Monitor, submits that the court has always had 

discretion to authorize the payment of critical suppliers and that section 11.4 is not intended to 

address that issue.  Rather, it is intended to respond to a post-filing situation where a debtor 

company wishes to compel a supplier to supply.  In those circumstances, the court may declare a 

person to be a critical supplier and require the person to supply.  If the court chooses to compel a 

person to supply, it must authorize a charge as security for the supplier.  Mr. Barnes, who is 

counsel for the LP Entities, submits that section 11.4 is not so limited.  Section 11.4 (1) gives the 

court general jurisdiction to declare a supplier to be a “critical supplier” where the supplier 

provides goods or services that are essential to the ongoing business of the debtor company.  The 

permissive as opposed to mandatory language of section 11.4 (2) supports this interpretation.       
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[50] Section 11.4 is not very clear.  As a matter of principle, one would expect the purpose of 

section 11.4 to be twofold:  (i) to codify the authority to permit suppliers who are critical to the 

continued operation of the company to be paid and (ii) to require the granting of a charge in 

circumstances where the court is compelling a person to supply.  If no charge is proposed to be 

granted, there is no need to give notice to the secured creditors. I am not certain that the 

distinction between Mr. Byers and Mr. Barnes’ interpretation is of any real significance for the 

purposes of this case.  Either section 11.4(1) does not oust the court’s inherent jurisdiction to 

make provision for the payment of critical suppliers where no charge is requested or it provides 

authority to the court to declare persons to be critical suppliers. Section 11.4(1) requires the 

person to be a supplier of goods and services that are critical to the companies’ operation but 

does not impose any additional conditions or limitations.      

[51] The LP Entities do not seek a charge but ask that they be authorized but not required to 

make payments for the pre-filing provision of goods and services to certain third parties who are 

critical and integral to their businesses.  This includes newsprint and ink suppliers.  The LP 

Entities are dependent upon a continuous and uninterrupted supply of newsprint and ink and they 

have insufficient inventory on hand to meet their needs. It also includes newspaper distributors 

who are required to distribute the newspapers of the LP Entities; American Express whose 

corporate card programme and accounts are used by LP Entities employees for business related 

expenses; and royalty fees accrued and owing to content providers for the subscription-based on-

line service provided by FPinfomart.ca, one of the businesses of the LP Entities.  The LP Entities 

believe that it would be damaging to both their ongoing operations and their ability to restructure 

if they are unable to pay their critical suppliers.  I am satisfied that the LP Entities may treat 

these parties and those described in Mr. Strike’s affidavit as critical suppliers but none will be 

paid without the consent of the Monitor.        

(f)  Administration Charge and Financial Advisor Charge 

[52] The Applicants also seek a charge in the amount of $3 million to secure the fees of the 

Monitor, its counsel, the LP Entities’ counsel, the Special Committee’s financial advisor and 
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counsel to the Special Committee, the CRA and counsel to the CRA.  These are professionals 

whose services are critical to the successful restructuring of the LP Entities’ business.  This 

charge is to rank in priority to all other security interests in the LP Entities’ assets, with the 

exception of purchase money security interests and specific statutory encumbrances as provided 

for in the proposed order.13  The LP Entities also request a $10 million charge in favour of the 

Financial Advisor, RBC Dominion Securities Inc.  The Financial Advisor is providing 

investment banking services to the LP Entities and is essential to the solicitation process.  This 

charge would rank in third place, subsequent to the administration charge and the DIP charge. 

[53] In the past, an administration charge was granted pursuant to the inherent jurisdiction of 

the court.  Section 11.52 of the amended CCAA now provides statutory jurisdiction to grant an 

administration charge.  Section 11.52 states: 

On notice to the secured creditors who are likely to be 
affected by the security or charge, the court may make an 
order declaring that all or part of the property of the debtor 
company is subject to a security or charge – in an amount that 
the court considers appropriate – in respect of the fees and 
expenses of 

(a) the monitor, including the fees and expenses of any 
financial, legal or other experts engaged by the monitor 
in the performance of the monitor’s duties; 

(b) any financial, legal or other experts engaged by the 
company for the purpose of proceedings under this Act; 
and 

(c) any financial, legal or other experts engaged by any 
other interested person if the court is satisfied that the 
security or charge is necessary for their effective 
participation in proceedings under this Act.   

                                                 

 
13 This exception also applies to the other charges granted. 
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(2) The court may order that the security or charge rank in 
priority over the claim of any secured creditor of the 
company.   

[54] I am satisfied that the issue of notice has been appropriately addressed by the LP Entities.  

As to whether the amounts are appropriate and whether the charges should extend to the 

proposed beneficiaries, the section does not contain any specific criteria for a court to consider in 

its assessment.  It seems to me that factors that might  be considered would include: 

(a) the size and complexity of the businesses being 
restructured; 

(b) the proposed role of the beneficiaries of the charge; 

(c) whether there is an unwarranted duplication of roles;  

(d) whether the quantum of the proposed charge appears to 
be fair and reasonable; 

(e) the position of the secured creditors likely to be 
affected by the charge; and 

(f) the position of the Monitor. 

This is not an exhaustive list and no doubt other relevant factors will be developed in the 

jurisprudence.   

[55] There is no question that the restructuring of the LP Entities is large and highly complex 

and it is reasonable to expect extensive involvement by professional advisors. Each of the 

professionals whose fees are to be secured has played a critical role in the LP Entities 

restructuring activities to date and each will continue to be integral to the solicitation and 

restructuring process.  Furthermore, there is no unwarranted duplication of roles. As to quantum 

of both proposed charges, I accept the Applicants’ submissions that the business of the LP 

Entities and the tasks associated with their restructuring are of a magnitude and complexity that 

justify the amounts. I also take some comfort from the fact that the administrative agent for the 

LP Secured Lenders has agreed to them.  In addition, the Monitor supports the charges requested. 

The quantum of the administration charge appears to be fair and reasonable.  As to the quantum 
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of the charge in favour of the Financial Advisor, it is more unusual as it involves an incentive 

payment but I note that the Monitor conducted its own due diligence and, as mentioned, is 

supportive of the request. The quantum reflects an appropriate incentive to secure a desirable 

alternative offer. Based on all of these factors, I concluded that the two charges should be 

approved.   

(g)  Directors and Officers 

[56] The Applicants also seek a directors and officers charge (“D & O charge”) in the amount 

of $35 million as security for their indemnification obligations for liabilities imposed upon the 

Applicants’ directors and officers.  The D & O charge will rank after the Financial Advisor 

charge and will rank pari passu with the MIP charge discussed subsequently. Section 11.51 of 

the CCAA addresses a D & O charge.  I have already discussed section 11.51 in Re Canwest14 as 

it related to the request by the CMI Entities for a D & O charge.  Firstly, the charge is essential to 

the successful restructuring of the LP Entities.  The continued participation of the experienced 

Boards of Directors, management and employees of the LP Entities is critical to the 

restructuring.  Retaining the current officers and directors will also avoid destabilization.  

Furthermore, a CCAA restructuring creates new risks and potential liabilities for the directors 

and officers. The amount of the charge appears to be appropriate in light of the obligations and 

liabilities that may be incurred by the directors and officers.  The charge will not cover all of the 

directors’ and officers’ liabilities in a worse case scenario. While Canwest Global maintains D & 

O liability insurance, it has only been extended to February 28, 2009 and further extensions are 

unavailable.  As of the date of the Initial Order, Canwest Global had been unable to obtain 

additional or replacement insurance coverage.   

[57] Understandably in my view, the directors have indicated that due to the potential for 

significant personal liability, they cannot continue their service and involvement in the 
                                                 

 
14 Supra note 7 at paras. 44-48. 
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restructuring absent a D & O charge.  The charge also provides assurances to the employees of 

the LP Entities that obligations for accrued wages and termination and severance pay will be 

satisfied.  All secured creditors have either been given notice or are unaffected by the D & O 

charge.  Lastly, the Monitor supports the charge and I was satisfied that the charge should be 

granted as requested. 

(h)  Management Incentive Plan and Special Arrangements 

[58] The LP Entities have made amendments to employment agreements with 2 key 

employees and have developed certain Management Incentive Plans for 24 participants 

(collectively the “MIPs”).  They seek a charge in the amount of $3 million to secure these 

obligations.  It would be subsequent to the D & O charge. 

[59]  The CCAA is silent on charges in support of Key Employee Retention Plans (“KERPs”) 

but they have been approved in numerous CCAA proceedings.  Most recently, in Re Canwest15, I 

approved the KERP requested on the basis of the factors enumerated in Re Grant Forrest16 and 

given that the Monitor had carefully reviewed the charge and was supportive of the request as 

were the Board of Directors, the Special Committee of the Board of Directors, the Human 

Resources Committee of Canwest Global and the Adhoc Committee of Noteholders. 

[60] The MIPs in this case are designed to facilitate and encourage the continued participation 

of certain senior executives and other key employees who are required to guide the LP Entities 

through a successful restructuring.  The participants are critical to the successful restructuring of 

the LP Entities.  They are experienced executives and have played critical roles in the 

restructuring initiatives to date. They are integral to the continued operation of the business 

                                                 

 
15 Supra note 7. 

16 [2009] O.J. No. 3344 (S.C.J.). 

20
10

 O
N

S
C

 2
22

 (
C

an
LI

I)



Page: 23 

 

 

during the restructuring and the successful completion of a plan of restructuring, reorganization, 

compromise or arrangement.      

[61]   In addition, it is probable that they would consider other employment opportunities in 

the absence of a charge securing their payments.  The departure of senior management would 

distract from and undermine the restructuring process that is underway and it would be extremely 

difficult to find replacements for these employees.  The MIPs provide appropriate incentives for 

the participants to remain in their current positions and ensures that they are properly 

compensated for their assistance in the reorganization process.   

[62] In this case, the MIPs and the MIP charge have been approved in form and substance by 

the Board of Directors and the Special Committee of Canwest Global.  The proposed Monitor 

has also expressed its support for the MIPs and the MIP charge in its pre-filing report.  In my 

view, the charge should be granted as requested.   

(i)  Confidential Information    

[63] The LP Entities request that the court seal the confidential supplement which contains 

individually identifiable information and compensation information including sensitive salary 

information about the individuals who are covered by the MIPs.  It also contains an unredacted 

copy of the Financial Advisor’s agreement. I have discretion pursuant to Section 137(2) of the 

Courts of Justice Act17 to order that any document filed in a civil proceeding be treated as 

confidential, sealed and not form part of the public record.  That said, public access in an 

important tenet of our system of justice.   

[64] The threshold test for sealing orders is found in the Supreme Court of Canada decision of 

Sierra Club of Canada v Canada (Minister of Finance)18.  In that case, Iacobucci J. stated that an 

                                                 

 
17  R.S.O. 1990, c. C.43, as amended. 

18 [2002] 2 S.C.R. 522. 
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order should only be granted when: (i) it is necessary in order to prevent a serious risk to an 

important interest, including a commercial interest, in the context of litigation because 

reasonable alternative measures will not prevent the risk; and (ii) the salutary effects of the 

confidentiality order, including the effects on the right of civil litigants to a fair trial, outweigh its 

deleterious effects, including the effects on the right to free expression, which in this context 

includes the public interest in open and accessible court proceedings.   

[65] In Re Canwest19 I applied the Sierra Club test and approved a similar request by the 

Applicants for the sealing of a confidential supplement containing unredacted copies of KERPs 

for the employees of the CMI Entities.  Here, with respect to the first branch of the Sierra Club 

test, the confidential supplement contains unredacted copies of the MIPs.  Protecting the 

disclosure of sensitive personal and compensation information of this nature, the disclosure of 

which would cause harm to both the LP Entities and the MIP participants, is an important 

commercial interest that should be protected.  The information would be of obvious strategic 

advantage to competitors. Moreover, there are legitimate personal privacy concerns in issue.  The 

MIP participants have a reasonable expectation that their names and their salary information will 

be kept confidential.  With respect to the second branch of the Sierra Club test, keeping the 

information confidential will not have any deleterious effects.  As in the Re Canwest case, the 

aggregate amount of the MIP charge has been disclosed and the individual personal information 

adds nothing.  The salutary effects of sealing the confidential supplement outweigh any 

conceivable deleterious effects.  In the normal course, outside of the context of a CCAA 

proceeding, confidential personal and salary information would be kept confidential by an 

employer and would not find its way into the public domain.  With respect to the unredacted 

Financial Advisor agreement, it contains commercially sensitive information the disclosure of 

which could be harmful to the solicitation process and the salutary effects of sealing it outweigh 

                                                 

 
19 Supra, note 7 at para. 52.  
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any deleterious effects. The confidential supplements should be sealed and not form part of the 

public record at least at this stage of the proceedings. 

Conclusion 

[66] For all of these reasons, I was prepared to grant the order requested.          

 

 

 

 
Pepall J.  

Released: January 18, 2010 
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