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THE HONOURABLE CHIEF ) MONDAY, THE 18t
JUSTICE MORAWETZ ) DAY OF NOVEMBER, 2024

IN THE MATTER OF MAPLE BANK GmbH

AND IN THE MATTER OF THE WINDING-UP AND RESTRUCTURING ACT,
R.S.C. 1985, C.W-11, AS AMENDED

AND IN THE MATTER OF THE BANK ACT, S.C. 1991, C.46, AS AMENDED

BETWEEN: A
THE ATTORNEY GENERAL OF CANADA
Applicant
-and-
MAPLE BANK GmbH
Respondent

AMENDED AND RESTATED DATA CUSTODIAN ORDER

THIS MOTION, made by KPMG Inc. (“KPMG”), in its capacity as Court-appointed
liquidator (the “Liquidator”) in respect of the winding-up of the business in Canada of Maple
Bank GmbH (“MBTOR?) for an Order amending and extending the appointment of the Liquidator
as custodian of certain data and records of Maple Bank (the “Data Custodian™) pursuant to the
Data Custodian Order granted by this Court dated July 23, 2020 (the “Data Custodian Order™),

and for other ancillary relief, was heard this day by videoconference.
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ON READING the materials filed, namely the Motion Record filed by the Liquidator (the
“Motion Record”), the Seventeenth Report of the Liquidator, and on hearing the submissions of
counsel to the Liquidator, counsel to the German Insolvency Administrator (“GIA™), counsel to
Ontario Teachers’ Pension Plan (“OTPP”) and National Bank of Canada (“NB”), as former -
shareholders of Maple Financial Group Inc. (“MFGI”), no other parties appearing although duly
served with the Motion Record as evidenced by the affidavit of éervice of Adriana Gasparini

sworn, and filed.

1. THIS COURT ORDERS that all defined terms used herein, not otherwise defined shall

have the meaning attributed to them in the Seventeenth Report.

2. THIS COURT ORDERS that the Liquidator is herby appointed as Data Custodian with
respect to the Custodial Data, as defined below, and with the duties and obligations as contained

in this Order and the Data Custodian Order.

3. THIS COURT ORDERS that paragraph 2 of the Order of this Court, dated August 26,
2021, is hereby amended to extend the appointment of the Liquidator as Data Custodian to
conclude and be terminated on the earlier of (i) three (3) years from the date of this Order; (ii) the
exhaustion of the Data Custodian Reserve (as hereinafter defined); (iii) in the event that the GIA
confirms, in writing, to the Data Custodian and on notice to MFGI, OTPP, and NB that the
appointment of the Data Custodian' pursuant to this Order is no longer required; or, (iv) further
Order of this Court. Upon the termination of the Liquidator’s appointment as Data Custodian, or
at any time prior to the termination of the Data Custodian’s appointment, the GIA may bring a
motion before this Court to seek the appointment of a replacement Data Custodian, or otherwise

seek an order from this Court for alternate arrangements with regard to the Custodial Data.

4. THIS COURT ORDERS that the Data Custodian is hereby authorized to retain such
consultant or consultants (the “Consultant™) as it may deem necessary or appropriate to fulfill its
obligations under this Order, including to identify, assemble, administer, maintain and transfer all,

or any of the Custodial Data from time to time.
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= THIS COURT ORDERS that pursuant to the Winding-Up Order dated February 16,
2016 (the “Winding-Up Order”), section 7(3)(c) of the Personal Information Protection and
Electronic Documents Act, (Canada) (“PIPEDA”) and paragraph three (3) of the Data Custodian
Order the Data Custodian is hereby authorized and directed to remain in possession and control

the following:

(1) certain data and records in the possession or control of Maple Securities Canada Limited

(“MSCL”), namely

(a) all electronic data currently stored in the storage facility located in the Greater

Toronto Area and known as the “SunGard Facility” (the “SunGard Facility™);

(b) 195 boxes of physical commingled records currently stored at RecordsXpress;

and

(¢) back-up tapes of historical data previously stored at the SunGard Facility, and

currently stored at RecordsXpress;
(collectively the “MSCL Data”)

(ii) all data and records in the possession or control of the Liquidator pursuant to the Data

Transfer Order (the “Remaining DTO Data™); and,

(ii1) certain back-up tapes taken by the Liquidator of the data stored on the SunGard Facility
after the Winding-Up Date (the “Liquidator Back-up Tapes”),

(the MSCL Data along with the Remaining DTO Data and the Liquidator Back-up Tapes
collectively, the “Custodial Data”).

6. THIS COURT ORDERS that the Liquidator, in its capacity as Data Custodian, shall
remain in possession, or control the Custodial Data described at paragraph 5 (i) above on the same

terms that MSCL previously held the data and records,

7. THIS COURT ORDERS that notwithstanding the wording of paragraphs 5 and 6 above,

the Data Custodian is hereby authorized and directed to transfer the Custodial Data to Iron
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Mountain, and/or to a third-party storage facility, as selected by the Data Custodian (the

“Alternative Storage Facility”), such that the Custodial Data shall remain in Canada.

8. THIS COURT ORDERS that, in conjunction with the continued appointment of the Data
Custodian, the Data Custodian shall be authorized to enter into an agreement with Iron Mountain

and/or the Alternative Storage Facility in order to fulfill its obligations under this Order.

.9. THIS COURT ORDERS that should the Data Custodian (i) transfer the Custodial Data
to Iron Mountain, and/or to an Alternative Storage Facility, and/or (ii) enter into an agreement with
either Iron Mountain and/or the Alternative Storage Facility with regard to the Custodial Data, the
Data Custodian shall provide the GIA, MSCL, MFGI, OTTP and NB with notice thereof within
thirty (30) days of the occurrence of (i) and (ii) hereof.

10. THIS COURT ORDERS that the transfer of custody of the Custodial Data shall be
without prejudice to any of the rights or access of the GIA or MSCL thereto, excluding any rights
to transfer any portion of such data or documents the nature of which would be segregated by the
terms of the Data Transfer Order, without further order of this Court, however, any such rights or
access of the GIA or MSCL to the Segregated Data (as defined in the Data Transfer Order) shall

be in accordance with and subject to the Data Transfer Order.

11. THIS COURT ORDERS that with the prior consent of the Data Custodian and
upon MSCL providing the Data Custodian with three (3) business days written notice, MSCL
shall have the right to access, use and copy any MSCL Data that is solely related to MSCL and its
subsidiaries (and their respective predecessors) in order to complete the winding-up and

dissolution of MSCL, copies of such data may be provided to the GIA and its counsel.

12.  THIS COURT ORDERS that the transfer of the Custodial Data pursuan;c to this Order
and the Data Custodian Order, which méy be subject to a claim of privilege by any of MBTOR,
Maple Bank, the GIA, MSCL, MFGI, OTPP, or NB, shall not constituté or be deemed to constitute
a wavier of any claims for privilege that the aforementioned parties may have in respect of the

Custodial Data.



Electronically issued / Délivré par voie électronique : 18-Nov-2024 Court File No./N° du dossier du greffe : CV-16-00011290-00CL
Toronto Superior Court of Justice / Cour supérieure de justice

~

13.  THIS COURT ORDERS that, effective as of the date upon which the Custodial Data is
fully taken into the possession, or control of the Data Custodian (the “Custody Date”), the
Liquidator shall be discharged and shall have no further duties, obligations, liabilities, or
responsibilities under the Data Transfer Order, including without limitation with regard to the

Remaining DTO Data.

14. THIS COURT ORDERS that the Liquidator, the Data Custodian, KPMG and their
counsel and each of their respective affiliates, officers, directors, partners, employees and agents
(collectively, the “Released Persons™) shall be and are hereby released and discharged from any
and all claims that any person may have or be entitled to assert against the Released Persons,
whether known or unknown, foreseen or unforeseen, existing or hereafter arising, based in whole
or in part on any act or omission, transaction, dealing or other occurrence existing or taking place
on or prior to the date of the Data Custodian Order, this Order and is any way related to, arising
out of or in respect of the Data Transfer Order, and the Custodial Data (the “Released Claims”),
and any such Released Claims are hereby released, stayed, extinguished and forever barred, and
the Released Persons shall have no liability in respect thereof, provided that the Released Claims
shall not include any claim or liability arising out of any gross negligence or wilful misconduct on

the part of the Released Persons.

15. THIS COURT ORDERS that, upon the Custody Date, MSCL and its counsel and each
of their respective affiliates, officers, directors, partners, employees and agents shall be and are
hereby released and discharged from and shall possess no further obligation or responsibility with

respect to possession and control of the MSCL Data.

16. THIS COURT ORDERS that the estate of MBTOR shall be responsible to pay the
reasonable costs incurred by the Data Custodian and its counsel in fulfilling its duties under this
Order, including any costs incurred by the Consultant’s retention of the Consultant, Iron Mountain

and the Alternative Storage Facility.

17. THIS COURT ORDERS that the Data Custodian and its counsel, Borden Ladner Gervais
LLP, (“BLG”) shall be the beneficiaries of a reserve of $1,000,000 (the “Data Custodian

Reserve”) as established by the Liquidator in order to satisfy their reasonable costs, including the
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costs of the Consultant, Iron Mountain and the Alternative Storage Facility as provided for at
paragraph 6 of the Fourth Interim Distribution Order, including their respective fees and
disbursements, until the Liquidator’s appointment as Data Custodian has been terminated pursuant

to paragraph three (3) of this Order.

18. THIS COURT ORDERS that, to the extent practicable, thirty (30) days prior to the date
on which the Data Custodian reasonably anticipates the Data Custodian Reserve to be exhausted
(the “Reserve Exhaustion Date™), the Data Custodian shall provide notice to the GIA, MFGI,
OTPP and NB advising of the Reserve Exhaustion Date.

19. THIS COURT ORDERS that the Data Custodian shall be entitled to (i) charge a monthly
administration fee in the amount of CAD $10,000, exclusive of HST, (the “Administration Fee”);
and (i1) pay itself the Administration Fee from Data Custodian Reserve from time to time for as

long as its appointment as Data Custodian continues.

20. THIS COURT ORDERS that all costs incurred by, or on behalf of the Data Custodian, in
connection with the Custodial Data shall form part of the Administration Charge as provided for
in the Winding-Up Order. Any fees or disbursements incurred by, or on behalf of the Data
Custodian, in connection with the Custodial Data in excess of the Administration Fee shall be
referred to Associate Justice Ilchenko for taxation, unless the GIA consents to the amount of such

fees and disbursements incurred by the Data Custodian in excess of the Administration Fee.

21.  THIS COURT ORDERS AND DIRECTS that upon the termination of the appointment
of the Data Custodian any remaining balance of the Data Custodian Reserve shall be paid to the

GIA, or its designate.

22. THIS COURT ORDERS that upon the termination of the appointment of the Data
Custodian the Data Custodian shall (i) securely destroy the Custodial Data which remains in the
possession, custody or control of the Data Custodian, on ten (10) business days’ notice to the GIA,
MFGI, OTPP and NB; or, (ii) transfer the Custodial Data to a replacement Data Custodian pursuant
to the terms of an order granted by this Court, on notice to the GIA, MFGI, OTPP and NB.
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23.  THIS COURT ORDERS AND DIRECTS that in the event that the Data Custodian
proceeds to destroy the Custodial Data, within thirty (30) days of the date on which the Custodial
Data was destroyed, the Data Custodian shall serve and file with the Court a certificate of |
destruction, substantially in the form annexed as Schedule “A” hereto (the “Certificate of
Destruction”), confirming that all of the Custodial Data which remained in the possession,

custody, or control of the Data Custodian has been securely destroyed by the Data Custodian.

24.  THIS COURT ORDERS that, in addition to the rights and protections afforded the Data
Custodian under the WURA and as an officer of this Court, the Data Custodian shall incur no
liability or obligation as a result of its appointment or the carrying out of the provisions of this
Order, the Data Custodian Order, save and except for any gross negligence or wilful misconduct
on its part. Nothing in this Order shall derogate from the protections afforded the Data Custodian
by the WURA or any applicable legislation.

25.  THIS COURT ORDERS that any party with an interest in the Custodial Data shall be at
liberty to bring a motion for directions before this Court, including without limitation, with regard
to any request for access to, or copies of, any of the Custodial Data, on seven (7) business days’

prior notice to the Data Custodian.

26. THIS COURT HEREBY REQUESTS the aid, assistance and recognition of any court,
tribunal, regulatory or administrative body having jurisdiction in Canada, the United States, United
Kingdom, the Republic of Germany, including the assistance of the Amtsgericht Frankfurt am
Main [Insolvency Court] to give effect to this Order and to assist the Data Custodian and its agents
in carrying out the terms of this Order. All courts, tribunals, regulatory and administrative bodies
are hereby respectfully requested to make such orders and to provide such assistance to the Data
Custodian, as an officer of this Court, as may be necessary or desirable to give effect to this Order

or to assist the Data Custodian and its agents in carrying out the terms of this Order.

W‘—'«"“f‘

Chief Justice Géoffrey B. Morawetz
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SCHEDULE “A”

Court File No. CV-16-11290-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF MAPLE BANK GmbH

AND IN THE MATTER OF THE WINDING-UP AND RESTRUCTURING ACT,
R.S.C. 1985, C.W-11, AS AMENDED

AND IN THE MATTER OF THE BANK ACT, S.C. 1991, C.46, AS AMENDED

BETWEEN:
THE ATTORNEY GENERAL OF CANADA
Applicant
-and-
MAPLE BANK GmbH
Respondent
CERTIFICATE OF DESTRUCTION

RECITALS

1. KPMG Inc., in its capacity as court-appointed liquidator (the “Liquidator”) in respect of
the winding-up of the business in Canada of Maple Bank GmbH (“MBTOR?”) in the within
proceedings, was appointed custodian of certain data and records of MBTOR (the “Data _
Custodian”) pursuant to the Order of the Ontario Superior Court of Justicé (the “Court”)
dated July 23, 2020, as extended on August 26, 2021, and amended and restated on
November 18, 2024 (the “Amended and Restated Data Custodian Order™).

2. Pursuant to the Amended and Restated Data Custodian Order, in the event that the Data
Custodian proceeds to destroy the Custodial Data (as defined in the Amended and Restated
Data Custodian Order), the Data Custodian shall serve and file with the Court a certificate
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confirming that all of the Custodial Data which remained in the possession, custody, or

control of the Data Custodian has been securely destroyed.

THE DATA CUSTODIAN HEREBY CERTIFIES THAT:

3. To the knowledge of the Data Custodian, all of the Custodial Data which remained in the

possession, custody, or control of the Data Custodian has been securely destroyed.

4. The undersigned has not retained any copy of the Custodial Data.

DATED at Toronto, Ontario this . day of , 20

KPMG INC., solely in its capacity as Data
Custodian and not in its personal or corporate
capacity

Per:

Name:

Title:
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