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1.   INTRODUCTION AND PURPOSE OF THE REPORT 

Introduction 

1. On May 27, 2020, HSBC Canada, as administrative agent (“HSBC Canada”) brought an application 

(the “Application”) pursuant to section 243 of the Bankruptcy and Insolvency Act (the “BIA”) and 

section 13(2) of the Judicature Act, RSA 2000, c J-2, seeking the appointment of KPMG Inc. 

(“KPMG”) as receiver and manager over the assets, undertakings and property (the “Property”) of 

Q’Max Solutions Inc. (“QSI”), Fluid Holdings Corp. (“Fluid Holdings”), Q’Max Solutions Holdings 

Inc. (“QSHI”), 1356760 Alberta Ltd. (“1356760”), and QMax Canada Operations Inc. (“QCOI” and 

together with, QSI, Fluid Holdings, QSHI and 1356760, the “Receivership Entities”). 

2. The Court of Queen’s Bench of Alberta (the “Court”) pronounced an order on May 28, 2020 (the 

“Receivership Order”), pursuant to which KPMG was appointed receiver and manager (in such 

capacity, the “Receiver”) of the Property of the Receivership Entities (the “Receivership 

Proceedings”).  A copy of the Receivership Order is attached hereto at Appendix “A”.  

Purpose of the Report 

3. This is the Receiver’s first report to the Court (the “First Report”) and is filed to provide this 

Honourable Court with: 

a) Background information on the Receivership Entities and their subsidiaries and affiliates 

(collectively, the “Q’Max Group”);  

b) An overview of the liquidation process in respect of the Receivership Entities and the sale 

processes being undertaken by the Receiver in respect of certain foreign subsidiaries of QSI;  

c) An overview of the litigation involving QSI’s proprietary software known as “MAXSITE”; 

d) An update on proceedings pursuant to Chapter 15 of the United States Bankruptcy Code (the “U.S. 

Bankruptcy Court”); and 

e) Information to demonstrate the MAXSITE litigation’s impediment on the sale processes being 

undertaken by the Receiver and the Receiver’s request for advice and directions for a 

determination in respect of same. 
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4. A confidential supplement to the First Report (the “First Confidential Supplemental Report”) has 

been prepared by the Receiver, which provides confidential details on the sale processes being 

undertaken by the Receiver as well as certain other information relating to the entities subject to those 

sale processes.    

Terms of Reference 

5. All materials filed with the Court in connection with the Receivership Proceedings and the U.S. 

Bankruptcy Court in connection with the Chapter 15 proceedings, which are discussed below, will be 

made available to interested parties in electronic format on the Receiver’s website: 

home.kpmg/ca/qmax (the “Receiver’s Website”). 

6. In preparing this report, the Receiver has been provided with, and has relied upon, unaudited and other 

financial information, books and records (collectively, the “Information”) prepared by the Q’Max 

Group and/or their representatives, and discussions with the Q’Max Group’s management and/or 

representatives.  

7. The Receiver has reviewed the Information for reasonableness, internal consistency and use in the 

context in which it was provided.  The Receiver has not audited or otherwise attempted to verify the 

accuracy or completeness of the Information in a manner that would wholly or partially comply with 

Canadian Auditing Standards (“CAS”) pursuant to the Chartered Professional Accountants Canada 

Handbook and, accordingly, the Receiver expresses no opinion or other form of assurance 

contemplated under the CAS in respect of the Information.   

8. The information contained in this report is not intended to be relied upon by any prospective purchaser 

or investor in any transaction with the Receiver. 

9. All references to monetary amounts in this report are in U.S. dollars unless otherwise specified. 
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2. BACKGROUND INFORMATION 

Q’Max Group Corporate Structure 

10. QSI is a British Columbia incorporated corporation that is extra-provincially registered in Alberta and 

is the primary parent company of the group of multinational entities that comprises the Q’Max Group.  

QSI, by and through the Q’Max Group, provides oilfield services, focused on onshore and offshore 

drilling fluids, solids control and waste management solutions in the upstream oil and gas drilling and 

producing industry.  The Q’Max Group’s customers include(d) national oil companies, major 

international energy companies and independent exploration and production companies in Canada, the 

United States, Mexico, Columbia and the Middle East and North Africa.   

11. QSI holds direct or indirect ownership interests in the currently or formerly operating and non-

operating entities in the Q'Max Group.  In addition to QSI, the entities in the Q’Max Group which are 

relevant to the Receivership Proceedings are the following: 

a) Fluid Holdings, a British Columbia incorporated corporation which is extra-provincially registered 

in Alberta and is the 100% parent of QSI; 

b) QSHI, an Alberta incorporated corporation which has a 100% ownership interest in Q’Max 

Mexico, S.A de C.V. (“Q’Max Mexico”);  

c) 1356760, an Alberta incorporated corporation which has small ownership interests in a number of 

entities in the Q’Max Group;  

d) QCOI, a British Columbia incorporated corporation which is extra-provincially registered in 

Alberta and prior to the Receivership Proceedings was the operating entity in Canada;  

e) Q’Max Mexico, a Mexican entity which operates the Q’Max Group’s Mexican drilling fluids 

business; 

f) Central Procurement Inc., a Barbadian entity which operates the Q’Max Group’s Colombian 

branch (“Q’Max Colombia”);  

g) Environmental Solutions Petroleum Services – Free Zone – S.A.E, (“Environmental Solutions”), 

an Egyptian entity that has a 49% ownership interest in SARL Environmental Solutions Algeria 

(“SARL”) which is an Algerian entity.  Environmental Solutions and SARL operate the Q’Max’s 

Group waste management business in Egypt and Algeria;  
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h) International Drilling Fluids & Engineering Services Co. (IDEC) LTD. (“IDEC”), a British Virgin 

Islands entity which has branches in several Middle Eastern and North African countries including 

the United Arab Emirates, Iraq, Kenya and Tanzania;  

i) United QMax Drilling Fluids Company Co. (the “Kuwait JV”), a Kuwaiti entity in which QSI 

holds a 49% ownership interest; 

j) QMax Arabian Oil & Gas Services Co. (the “Saudi JV”), a Saudi Arabian entity in which QSI 

holds a 51% ownership interest; and 

k) Q’Max America Inc. (“QAI”) and Anchor Drilling Fluids US, LLC (“Anchor”), the two formerly 

operating entities in the United States which are subject to proceedings under chapter 7 of the U.S. 

Bankruptcy Court, as discussed further below.  

12. QSI’s ownership interests in each of the entities in the Q’Max Group is set out in the corporate structure 

chart attached as Appendix “B”. 

13. In addition to holding direct and indirect ownership interests in the entities in the Q’Max Group, QSI 

owns intellectual property, including MAXSITE, which is licensed and/or used by certain of the 

Q’Max Group entities.   

14. QSI has also provided parent company guarantees and shared services to the benefit of the Q’Max 

Group.   

Credit Facilities 

HSBC Credit Agreement 

15. QSI, QCOI and QAI are the borrowers (the “Borrowers”) pursuant to a credit agreement dated May 

23, 2014, which has been amended, restated and supplemented through several amending agreements 

(collectively, the “HSBC Credit Agreement”).  as between HSBC Canada as administrative agent for 

certain lenders, which include HSBC Canada, Bank of Montreal, Business Development Bank of 

Canada, Export Development Canada and HSBC Bank USA (collectively, the “Lenders”).   

16. As of May 5, 2020, the amounts outstanding from the Borrowers to the Lenders inclusive of interest, 

was (a) US$145,381,623.21 plus CDN$1,228,668.47: (b) outstanding letters of credit in the amounts 

of US$3,916,296.42 and CDN$1,161,408.79; (c) other outstanding credit card balances, plus accrued 

and accruing costs, disbursements and interest (collectively, the “Indebtedness”).  
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17. Each of QSI, QSHI, 1356760, QCOI, QAI and Anchor have provided unlimited guarantees of the 

Indebtedness.  Fluid Holdings has granted a limited recourse guarantee in favour of HSBC Canada.  

Further guarantees of the Indebtedness have been provided by certain other foreign entities in the 

Q’Max Group.  Among other security and collateral, general security agreements were granted by QSI, 

QSHI, 1356760, QCOI, QAI and Anchor to secure amounts advanced under the HSBC Credit 

Agreement and which provide first-ranking security interests to the Lenders on all or substantially all 

the grantors’ assets.   

Encina Credit Agreement 

18. In addition to the HSBC Credit Agreement, QAI as “holdco” and Anchor as borrower are parties to a 

separate credit agreement (the “Encina Credit Agreement”) with Encina Business Credit, LLC, as 

administrative agent on behalf of certain lenders (“Encina”).  On September 6, 2019, HSBC Canada 

and Encina entered into an intercreditor agreement, the purpose and effect of which was to subordinate 

a portion of the Lenders’ security to security held by Encina in respect of amounts owing by QAI and 

Anchor under the Encina Credit Agreement.   

Events Leading to the Receivership Proceedings 

19. As a result of the downtown in the oil and gas sector and a corresponding reduction in rig and drilling 

activity, the operations of the Q’Max Group were negatively impacted.  These negative impacts were 

exacerbated due to the COVID-19 pandemic beginning in March 2020.  Demand for the Q’Max 

Group’s products and services declined significantly further impacting the Q’Max Group’s 

profitability and liquidity.   

20. On May 12, 2020, HSBC Canada, on behalf of the Lenders, issued to the Borrowers a demand for 

payment and notice of intention to enforce security pursuant to section 244(1) of the BIA. 

21. On May 24, 2020, QAI and Anchor filed voluntary petitions for relief under chapter 7 of the U.S. 

Bankruptcy Court (the “Chapter 7 Proceedings”).  On the same day, the United States Trustee 

appointed Christopher R. Murray as the chapter 7 trustee (the “U.S. Trustee”). 

22. As discussed above, on May 27, 2020, HSBC Canada brought the Application and on May 28, 2020, 

the Court granted the Receivership Order.   

23. The Receiver has not been appointed in any capacity in respect of either QAI or Anchor, but both QAI 

and Anchor are parties to the larger international Q’Max Group.   
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24. Further background information regarding the Q’Max Group and the Receivership Proceedings can be 

found on the Receiver’s Website. 
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3. SALE AND LIQUIDATION PROCESSES 

Liquidation of Receivership Entities 

25. Shortly after the Receiver’s appointment, the Receiver determined that the Receivership Entities could 

not be sold as going concern businesses.  Accordingly, the Receiver has undertaken a liquidation 

process in respect of QCOI which was the only Receivership Entity with any material and saleable 

operating assets.   

26. As discussed above, the assets of the other Receivership Entities share interests in various of the 

Q’Max Group entities and in the case of QSI, also its intellectual property, including MAXSITE.     

Foreign Entity Sale Processes 

27. Prior to the Receiver’s appointment, in or around April 2020, QSI commenced sale processes (the 

“Sale Processes”) in respect of QSI, QSHI and 1356760’s share interests in Q’Max Mexico, Q’Max 

Columbia and, on a combined and individual basis, Environmental Solutions (including its share 

interest in SARL), IDEC, the Kuwait JV and the Saudi JV (collectively, the “MENA Entities”). 

28. Since its appointment, the Receiver has continued to undertake the Sale Processes through the 

investment bankers, Lazard (Q’Max Mexico and Q’Max Columbia) and Simmons Energy (MENA 

Entities) (collectively, the “Sales Agents”) that were previously engaged by QSI. 

29. The Sale Processes are now at advanced stages where potential purchasers have been identified and 

the Receiver intends to enter into definitive share purchase agreements.  However, as discussed further 

below, the litigation in respect of MAXSITE threatens to impede the Receiver’s ability to complete 

going-concern sales in respect of Q’Max Mexico, Q’Max Columbia and the MENA Entities. 

U.S. Liquidation Process 

30. Following its appointment, the U.S. Trustee requested approval from the U.S. Bankruptcy Court to 

continue to operate the businesses in the United States in order to facilitate a short stalking horse sale 

process of certain of the assets of QAI and Anchor.  
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31. On June 3, 2020, the U. S. Trustee filed a motion to, inter alia, approve a stalking horse bidder sale 

agreement and bid procedures.  On July 1, 2020, the U.S. Bankruptcy Court entered an order approving 

the sale of a portion of QAI and Anchor’s assets, principally including operations in the northeast 

United States, to Paragon Integrated Services Group (“Paragon”) for $7.2 million plus the assumption 

of the remaining Encina debt.   

32. Subsequently, the U.S. Trustee has been taking steps to realize on the remaining assets of QAI and 

Anchor and has been liaising with the Receiver with respect to the same.   

Potential Realizations 

33. The Receiver and the U.S. Trustee currently anticipate that the proceeds realized from (a) the sale of 

the QCOI assets (b) the sale of assets belonging to QAI and Anchor, and (c) the sale of the share 

interests in the foreign entities owned by QSI, QSHI and 1356760 (to the extent that such share sales 

can be completed given the issues discussed further below) will be insufficient to repay the Lenders in 

full, and accordingly, the Receiver and U.S. Trustee currently anticipate that the Lenders will realize 

a significant deficiency. 
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4. MAXSITE LITIGATION 

MAXSITE Suite of Applications 

34. The Receiver understands that MAXSITE is a suite of engineering and related applications developed 

in-house by QSI and used by all the operating Q’Max Group entities other than Environmental 

Solutions and SARL (who do not have any drilling operations).  The MAXSITE suite includes 12 

applications which are used in the day-to-day drilling operations undertaken by these entities and 

includes historical and predictive information which is critical to the Q’Max Group’s businesses. 

35. The Receiver has been advised by Q’Max Group personnel that MAXSITE has two types of 

applications: (a) engineering applications used in the field to support the daily operations, and (b) 

backup applications mainly used in the office to manage data internally.  The engineering applications 

provide the engineers with the ability to, inter alia, plan projects, document wellsite services for all 

types of wells, make recommendations to clients, prepare post-project documentation, and support the 

invoicing process.  The back-office applications are used internally to manage operational data, 

including projects, opportunities, master data of chemicals, services, equipment, screens, and to build 

the well data repository and the well database. 

M-I Action and the Complaint 

36. Shortly after the Receiver’s appointment on May 28, 2020, and in the course of becoming familiar 

with the Q’Max Group’s businesses and international operations, the Receiver learned of several legal 

proceedings involving QSI and/or its affiliates in various jurisdictions in which the Q’Max Group has 

or had operations.  One such action was a claim by M-I LLC (“M-I”) against QSI, QAI, and two 

individuals, which was filed in the United States District Court for the Southern District of Texas, 

Houston Division (the “U.S. District Court”), on April 6, 2018, in Case No. 4:18-cv-01099 (the “M-

I Action”).    

37. In the M-I Action, M-I has alleged that a former employee named Sanjit Roy (“Roy”) (a co-defendant 

in the M-I Action, and a former 20-year employee of M-I) misappropriated proprietary information 

(including software and/or source code) when he left M-I’s employ, and then used that proprietary 

information to develop MAXSITE after he become a Q’Max Group employee.   
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38. The complaint (the “Complaint”) in the M-I Action, a copy of the body of which is attached to the 

First Report as Appendix “C”, alleges breach of copyright and trade secret violations against QSI (as 

well as various other claims against the two individual defendants).  Specifically, the Complaint in the 

M-I Action makes the following allegations and claims: 

a) That M-I had spent years and millions of dollars developing a suite of engineering application 

tools for the exploration and development of oil and gas wells, which application tools have given 

M-I a competitive advantage; 

b) That Roy had been the Manager of Engineering Technology at M-I, and he (and another individual 

defendant named Wilson) had been responsible for developing M-I’s suite of software applications 

prior to 2014 when they were employed by M-I;  

c) That Roy was bound by confidentiality and trade secret agreements; 

d) That Roy resigned from M-I in 2014, after which time he went to work for Weatherford 

International for one year before he became a Q’Max Group employee; 

e) That before leaving his employment at M-I, Roy copied thousands of computer files containing 

confidential information which belonged to M-I, including source code related to M-I’s proprietary 

engineering applications; 

f) That this confidential and proprietary information was ultimately used to develop MAXSITE; 

g) That M-I has copyright in the materials which had been misappropriated by Roy and which were 

shared with QSI, and as a result, QSI has breached M-I’s copyright; 

h) That the misappropriated M-I materials constitutes M-I trade secrets, which QSI intended to use 

and commercially exploit, and as a result, QSI is in violation of M-I’s rights under certain federal 

and state trade secrets legislation;  

i) That Roy has breached his confidentiality and trade secrets agreements with M-I; 

j) That all defendants have wrongly converted M-I’s property to their own use; 

k) That the individual defendants breached the fiduciary duties they owed to M-I; and 

l) As a result, M-I seeks the following relief: 

i) An injunction preventing QSI from using or disclosing M-I’s confidential information;  

ii) An injunction requiring QSI to return M-I’s confidential information; 

iii) An injunction preventing QSI from doing business with M-I’s customers which were solicited 

by use of M-I’s confidential information; and 
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iv) Damages. 

39. QSI and the other defendants named in the M-I Action have defended the M-I Action and dispute the 

allegations set out in the Complaint. 

Summary Judgment Motion and Decision 

40. Upon becoming aware of the M-I Action, the Receiver’s counsel contacted QSI’s Texas-based 

intellectual property litigation counsel, BoyarMiller, to advise of the Receiver’s appointment and to 

discuss the M-I Action.  BoyarMiller advised that there was an outstanding summary judgment motion 

in the M-I Action, and that BoyarMiller anticipated receiving a decision in that summary judgment 

motion shortly.  BoyarMiller suggested that the Receiver wait to receive the U.S. District Court’s 

decision in that summary judgment motion before taking any additional steps. 

41. The decision in the summary judgment motion was released in August 2020.  A copy of the August 

2020 summary judgment decision (the “2020 MSJ Decision”) is attached as Appendix “D”.  In 

addition, M-I had brought a summary judgment motion previously, the decision in respect of which 

was released approximately one year earlier (the “2019 MSJ Decision”).  A copy of the 2019 MSJ 

Decision is attached as Appendix “E”.  The combination of the 2020 MSJ Decision and the 2019 MSJ 

Decision results in the following net effect on the allegations in the Complaint: 

a) The 2020 MSJ Decision dismissed M-I’s copyright infringement claim against QSI and QAI; 

b) The 2020 MSJ Decision did not grant QSI and QAI’s motion to have M-I’s trade secret claim 

summarily dismissed; 

c) The 2019 MSJ Decision did not allow M-I’s motion on its trade secret misappropriation claim; 

d) As a result, M-I’s trade secret claim as set out in the Complaint remains extant (but has been denied 

by the defendants) and was directed to trial; 

e) Because the Chapter 7 Proceedings in respect of QAI preceded the 2020 MSJ Decision, QAI was 

dismissed from the M-I Action (with leave granted to M-I to have the action reinstated against 

QAI if the stay in the Chapter 7 Proceedings was lifted); and 

f) The 2019 MSJ Decision also granted M-I’s breach of contract claim against Roy (in other words, 

the U.S. District Court concluded that Mr. Roy had improperly taken proprietary information from 

M-I upon leaving M-I’s employ.)  However, the question of what damages M-I should be entitled 

to as a result of this breach of contract would be determined at trial. 
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42. Accordingly, the only claims which M-I still has against QSI in the M-I Action are: (a) the trade secrets 

claim, and (b) the conversion claim.  The breach of copyright claim was summarily dismissed by the 

2020 MSJ Decision. 

Relief Requested By M-I 

43. Significantly, it appears that M-I may have acknowledged that it was seeking injunctive or equitable 

relief only in respect of the copyright infringement claim, which was summarily dismissed by the 2020 

MSJ Decision.  The question of whether M-I is entitled to injunctive or equitable relief against QSI, 

or if M-I is now limited to a damages award (assuming of course M-I can first establish liability) will 

have significant implications on the Receivership Proceedings and the Sale Processes for reasons 

discussed further below.   

44. At footnote 48 of the 2020 MSJ Decision, the U. S. District Court made reference to M-I’s request for 

injunctive relief, and also made specific reference to, and apparently relied upon, M-I’s note 2 in its 

motion for summary judgment response, where M-I said the following: 

In this case, where Q’Max used a different programming language for the MAXSITE 
product and thus did not copy the entire code line-for-line, M-I seeks only injunctive 
relief on the copyright claim, and seeks damages for the trade secret, conversion, and 
breach claims.  [Emphasis added.]   

45. In apparent reliance on this comment (and with specific reference to it), the U.S. District Court noted 

(at p.26 of the 2020 MSJ Decision): “Defendants are entitled to summary judgment on M-I's 

copyright infringement claim based on MAXSITE's alleged infringement, including M-I's request for 

injunctive relief.”  [Emphasis added.] 
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5. RECOGNITION PURSUANT TO CHAPTER 15 OF THE U.S. 
BANKRUPTCY CODE 

Receiver’s Application for Chapter 15 Recognition 

46. After the 2020 MSJ Decision was released in August 2020, the Receiver determined that is was 

necessary to seek recognition in respect of QSI pursuant to chapter 15 of the U.S. Bankruptcy Code in 

Texas (the “Chapter 15 Proceedings”) in order to have the stay in the Receivership Proceedings 

enforced in the United States in respect of the M-I Action.  The Receiver made this decision primarily 

because the M-I Action was subject to an aggressive pre-trial schedule which required significant work 

to be done, at significant expense, in preparation for a two-week trial which had been scheduled for 

January 2021. 

47. The initial hearing in the Chapter 15 Proceedings occurred on October 2, 2020 before Judge Isgur of 

the U.S. Bankruptcy Court.  M-I’s U.S. counsel appeared and opposed the application, in part on the 

basis that they wanted to conduct additional discovery of QSI and QAI.  As a result, Judge Isgur 

adjourned the application to October 13, 2020.  A copy of the transcript of the October 2, 2020 hearing 

before Judge Isgur is attached hereto as Appendix “F”. 

M-I’s Subpoenas for Deposition and Discovery 

48. Prior to the October 13, 2020 hearing, the Receiver cooperated with M-I’s U.S. counsel in respect of 

its discovery requests related to QSI.  This process included the Receiver answering numerous 

questions which were posed by M-I’s U.S. counsel and producing various documents for M-I’s U.S. 

counsel in response to requests made by them.  For example, attached as Appendix “G” and Appendix 

“H”, respectively are: (a) a copy of an October 8, 2020 email from Receiver’s Canadian counsel to 

M-I’s U.S. counsel answering various questions which had been asked by M-I’s U.S. counsel and 

providing various documents in response to those questions, and (b) a copy of an October 15, 2020 

email from Receiver’s Canadian counsel to M-I’s U.S. counsel answering various additional questions 

which had been asked by M-I’s U.S. counsel and providing various documents in response to those 

questions. 

49. At various times during the above-noted initial hearing and the subsequent hearings before the U.S 

Bankruptcy Court and U.S. District Court, counsel for M-I intimated that at some point prior to the 

commencement of the Receivership Proceedings and the Chapter 7 Proceedings there had been an 

improper and clandestine transfer of the ownership of MAXSITE from QAI to QSI.   
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50. The Receiver has no information to indicate that any such transfer from QAI to QSI ever occurred.  

Insofar as the Receiver is aware, MAXSITE is, and at all times has been, owned by QSI.  The Receiver 

is able to confirm that the source code for MAXSITE is housed on a third-party server, that the contract 

for that storage service is between the third-party service provider and QSI, and that the source code 

for MAXSITE is entirely within the control of QSI (and hence the Receiver). 

51. U.S. counsel for M-I also, at various times, raised concerns with respect to an exclusive license 

agreement (“ELA”) between QSI and QAI which was executed on the eve of the Receivership 

Proceedings and the Chapter 7 Proceedings, and that this ELA was then assigned to Paragon, the 

purchaser of QAI’s assets in the northeast United States in the transaction that the U.S. Trustee had 

approved by the U.S. Bankruptcy Court on July 1, 2020.   

52. The Receiver can confirm that it became aware of such an ELA and the assignment of same to Paragon 

in July 2020 after the approval of the sale by the U.S. Bankruptcy Court and after the closing of that 

sale.  The Receiver can further advise (as the Receiver has also advised M-I’s U.S. counsel) that when 

the Receiver became aware of the existence of this ELA, the Receiver took issue with the granting of 

the ELA and as a result of the Receiver’s position, Paragon ultimately agreed to terminate the ELA.  

M-I’s U.S. counsel was advised of all of the foregoing, and was provided with the relevant documents 

(including the termination notice), in the October 8, 2020 and October 15, 2020 emails which are 

attached hereto as Appendices “G” and “H” as discussed in paragraph 48 above. 

53. In addition, M-I served a subpoena on the U.S. Trustee seeking to depose the U.S. Trustee and seeking 

additional discovery from the U.S. Trustee in respect of QAI.  The service of this subpoena resulted in 

a hearing on October 9, 2020 before Judge Isgur on a motion by the U.S. Trustee to quash the subpoena.  

It should be noted that M-I also served a subpoena on the Receiver, but the Receiver and M-I agreed 

to proceed with the informal discovery, as described above.  Following this hearing, Judge Isgur 

directed: 

a) That the parties schedule an emergency hearing before Judge Lake of the U.S. District Court (the 

judge who had been overseeing the M-I Action) to determine whether the U.S. District Court or 

the U.S. Bankruptcy Court was the appropriate court to address various procedural and substantive 

issues which had arisen in the Chapter 15 Proceedings (including which court should consider 

whether to issue the stay of proceedings and which court should investigate questions around the 

ownership and transfer of the MAXSITE software which had been raised by M-I); and 

b) the Chapter 15 hearing which had been scheduled for October 13, 2020, was adjourned to October 

20, 2020.  
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54. A copy of the transcript of the October 9, 2020 hearing before Judge Isgur in the Chapter 15 

Proceedings is attached hereto as Appendix “I”. 

October 16, 2020 U.S. District Court Hearing 

55. The hearing before Judge Lake of the U.S. District Court occurred on October 16, 2020.  In advance 

of this hearing, both the Receiver and M-I prepared and filed “Position Statements”.  Copies of those 

Position Statements (without exhibits) are attached hereto at Appendix “J”. 

56. At the conclusion of that hearing, Judge Lake: 

a) Held that the U.S. Bankruptcy Court (rather than the U.S. District Court) should decide whether 

to grant recognition of the Receivership Proceedings and whether to issue a stay, including whether 

to stay the M-I Action; 

b) Held that the issues regarding the ownership, purported transfer and licensing of MAXSITE which 

had been raised by M-I should also be resolved by the U.S. Bankruptcy Court; and 

c) Vacated the U.S, District Court's scheduling order concerning the M-I Action and cancelled the 

remaining filing deadlines. 

57. A copy of the transcript of the October 16, 2020 hearing before Judge Lake is attached hereto as 

Appendix “K”. 

Further Hearings in the Chapter 15 Proceedings 

58. After the October 16, 2020 hearing before Judge Lake discussed above, the parties reattended before 

the U.S. Bankruptcy Court on October 20, 2020, in accordance with the October 9, 2020 direction of 

Judge Isgur. Unfortunately, due to a medical emergency, Judge Isgur was not available to preside, and 

the hearing therefore proceeded before Judge Jones.  A copy of the transcript of the October 20, 2020 

hearing is attached hereto as Appendix “L”. 

59. After the October 20, 2020 hearing, Judge Jones granted certain provisional relief, subject to a final 

hearing in the Chapter 15 Proceedings on October 26, 2020, in order to give M-I’s U.S. counsel an 

opportunity to complete the discovery they wished to complete, including a deposition of Mr. Diaz-

Granados (the former CEO of QSI and former president of QAI and the current president of Paragon).  

That deposition took place on October 23, 2020. 
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60. Ultimately, Judge Isgur of the U.S. Bankruptcy Court granted a Recognition Order (again, over M-I’s 

objections) on October 29, 2020 (the “Recognition Order”), a copy of which is attached hereto at 

Appendix “M”, and which, amongst other things: 

a) Recognized the Receivership Proceedings with respect to QSI as a foreign main proceeding 

pursuant to section 1517 of the U.S. Bankruptcy Code; 

b) Granted the Receiver all of the relief afforded under section 1520 of the U.S. Bankruptcy Code;  

c) Granted various stays of proceedings pursuant to section 1521 of the U.S. Bankruptcy Code;  

d) Provided that the U.S. Bankruptcy Court retained exclusive jurisdiction to determine the actual 

ownership of MAXSITE, including whether M-I has any ownership interest in MAXSITE, or is 

entitled to any injunctive or other equitable relief with respect to MAXSITE, with the retention of 

this jurisdiction not affecting the U.S. Bankruptcy Court’s ability to enter all necessary and 

appropriate orders in connection with the Receivership Proceedings, including with respect to the 

disposition or sale of QSI’s property or the licensing of MAXSITE to the extent of QSI’s 

ownership interest therein, and granting stay relief for the U.S. Bankruptcy Court to determine 

whether M-I has any interest in MAXSITE; and 

e) Declared that nothing in the Recognition Order was intended to foreclose reconsideration of the 

jurisdiction retention set forth therein to the extent that the U.S. Bankruptcy Court determines that 

this Court can and should determine ownership interests in MAXSITE. 

Post-Recognition Order 

61. On November 4, 2020, M-I’s U.S. counsel wrote to the Receiver’s Canadian counsel asking if the 

“Receiver for QSI will agree to lift the stay in the Canadian receivership case to allow for the U.S. 

litigation between M-I and QSI to continue”.  On November 5, 2020 the Receiver’s Canadian counsel 

wrote to M-I’s U.S. counsel advising that: “In the circumstances, the Receiver is of the view that it 

would be inappropriate to consent to the lifting of the stay in the Canadian receivership proceedings, 

and accordingly will not be doing so.”   

62. At the October 16, 2020 hearing before Judge Lake of the U.S. District Court, Judge Lake specifically 

directed that the schedule in respect of the M-I Action be vacated, and further directed that the U.S. 

Bankruptcy Court should decide the issues regarding the ownership, purported transfer and licensing 

of MAXSITE which had been raised by M-I. 
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63. As discussed above, the Chapter 15 Proceedings were opposed throughout by M-I.  Immediately upon 

the granting of the Recognition Order, M-I sought to lift the stay to continue with the M-I Action 

(notwithstanding the fact that that the U.S. District Court has specifically passed responsibility for 

determination of various key matters to the U.S. Bankruptcy Court, as noted above).   
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6. M-I ACTION’S IMPEDIMENT ON RECEIVERSHIP 
PROCEEDINGS AND SALE PROCESSES 

Importance of MAXSITE to a Going-Concern Sale 

64. Apart from a few hard assets owned by QCOI yet to be liquidated, the balance of the Receivership 

Entities’ estates consist of QSI, QSHI and 1356760’s ownership interests in various entities comprising 

the Q’Max Group and QSI’s ownership of intellectual property, including MAXSITE.  It is these 

equity interests in various members of the Q’Max Group which represents the bulk of any remaining 

value in the Receivership Entities. 

65. The Receiver has not been appointed receiver and manager over the non-Canadian entities in the 

Q’Max Group.  However, given that QSI is the direct or indirect parent of these entities, the Receiver’s 

only recourse is to sell QSI’s, and the other Receivership Entities’, equity interests in these entities.  In 

order to maximize value, it is critical that these international operations be sold as going concerns 

through share transactions.  There is no alternative form of transaction available to the Receiver in 

respect of these non-Canadian entities. 

66. The Receiver has determined that selling MAXSITE by itself in a stand-alone sale is not a realistic 

alternative, and the Receiver is not pursuing such a transaction.  At the same time, because MAXSITE 

is inextricably bound up in the businesses of these international affiliates, it will be possible to sell the 

entities as a going concern only if the purchasers of those entities continue to be able to use MAXSITE 

in the operation of those businesses. 

67. Based on discussions and negotiations that the Sales Agents and the Receiver have had with interested 

parties, it appears that in order for the Receiver to be able to complete going-concern sales of the 

various foreign entities in the Q’Max Group, it will be necessary for the Receiver to provide an instance 

of MAXSITE subject to a license agreement to any purchaser of those businesses, so that the purchaser 

is able to utilize MAXSITE to run those operations without disruption or loss of value.   

 

 

 

 



 

Page | 20  
  

Effect of Outstanding M-I Action on Receiver’s Sales Efforts 

68. Given the foregoing, questions around the validity of M-I’s claims, and what relief M-I may ultimately 

be entitled to, are fundamental to the Receiver’s ability to conclude any such going-concern sales.  M-

I appears to have sought injunctive or other equitable relief in the M-I Action.  Although all such 

claims have been disputed by QSI since the M-I Action commenced – and continue to be disputed – 

the very fact that such a remedy has been sought by M-I creates a potentially fatal impediment to the 

Receiver’s ability to complete a going-concern sale with any purchaser requiring access to MAXSITE.  

This impediment is likely to create an insurmountable hurdle to the Receiver’s ability to transact in 

respect of any of the foreign entities in which the Receivership Entities have an ownership interest. 

69. However, if M-I’s potential remedies in respect of the remaining claims against QSI in the M-I Action 

are limited to an award of damages, and if injunctive or other equitable relief are no longer available 

to M-I in the M-I Action, then the Receiver would be able to proceed with liquidating the Receivership 

Entities’ major assets by transacting in respect of their share interests in the foreign entities.  

Accordingly, the question of what remedies M-I might be entitled to against QSI in the M-I Action 

(assuming of course it were able to establish liability on its remaining claims against QSI) is a 

significant gating item to the Receiver’s ability to fulfill its mandate to liquidate QSI’s assets and 

preserve value. 

70. Without a fulsome understanding of the remedies to which M-I may be entitled, it may be impossible 

for the Receiver to enter into transactions in respect of any of the international operations.  In any 

event, it will be impossible to be certain as to the terms of any putative sale, thus delaying any potential 

sale to the ongoing cost of the Lenders both in terms of potential loss of recoveries but also in respect 

of additional costs being incurred to maintain operations.  

71. Similarly, the question of what, if any, ownership or other interest M-I has in MAXSITE, and whether 

that interest is capable of being “vested off”, is a significant gating issue to the Receiver’s ability to be 

able to transact in respect of QSI’s and the other Receivership Entities’ ownership interest in the 

foreign entities in the Q’Max Group.   

72. These are issues that either arise in the context of the M-I Action or are issues which Judge Isgur 

specifically reserved in the Recognition Order for determination by the U.S. Bankruptcy Court.  They 

are critical issues which the Receiver needs to have resolved urgently in order to continue with its 

efforts to liquidate the estates of the Receivership Entities. 
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The Need for an Expeditious Resolution of the M-I Action Related Issues 

73. The resolution of these matters is urgent for two reasons: 

a) First, the sales processes mentioned above have been underway for many months and are very 

progressed.  Interested potential purchasers have been identified in various jurisdictions.  But for 

the existence of these outstanding issues resulting from M-I’s claims in the M-I Action, the 

Receiver would be close to being able to negotiate definitive agreements.  The Receiver is unable 

to execute definitive agreements until these issues are resolved, and unless these issues are 

resolved swiftly there is a high risk that potentially interested parties may not have the patience to 

wait for a resolution of these issues and may lose interest in concluding a transaction; and 

b) Second, as discussed in a more fulsome way in the First Confidential Supplemental Report, delay 

in having these matters addressed will create significant increased expense to both the Receiver 

and the Lenders.   

74. Accordingly, any delay in having these issues resolved will both create transactional risk to the Sale 

Processes and will also create considerable additional costs in the Receivership Proceedings. 

75. M-I’s copyright claim has been summarily dismissed in the 2020 MSJ Decision, and it appears that 

M-I’s request for injunctive relief may have been summarily dismissed along with it.  The question of 

whether M-I is still able to seek injunctive or equitable relief as remedies for the remaining claims 

against QSI in the M-I Action, being only the trade secret and conversion claims, is critical to the 

Receiver’s ability to liquidate the balance of the Receivership Entities’ estates.   

76. The process which is proposed by the Receiver in this application will allow for these critical issues 

to be resolved expeditiously, so that the Receiver will know whether or not it will be able to enter into 

these going concern sales, while at the same time protecting M-I’s interests by giving M-I a forum in 

which to advance arguments in favour of its positions.  Moreover, the process being proposed by the 

Receiver is consistent with the terms of the Recognition Order granted by Judge Isgur of the U.S. 

Bankruptcy Court, in that it requests that the U.S. Bankruptcy Court determine the very issues which 

it indicated in the Recognition Order that it had reserved to itself for determination. 

77. Unless these issues can be resolved in an expeditious manner, so that the Receiver determines whether 

it can or cannot enter into these going-concern transactions as described above, the Receiver may find 

itself in a situation where the delay itself in having these issues determined may create an 

insurmountable impediment to such transactions. 
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78. Finally, the Receiver notes that M-I is not (at least yet) a creditor of QSI.  The Receiver understands 

that M-I and the Q’Max Group are direct competitors in the marketplace.  Indeed, at paragraphs 21 

and 22 of the Complaint, M-I alleges the following in respect of the Q’Max Group, and in respect of 

the role of MAXSITE in the Q’Max Group's ability to be an effective competitor: 

21.   The launch of Q'Max's MAXSITE software quickly led to Q'Max's appearance 
for the first time as a direct competitor to M-I in the Tier 1 bidding process. 
Specifically, in late 2017, upon information and belief, a major independent oil 
company invited Q'Max to tender a bid for its Tier 1 job in the Gulf of Mexico. Q'Max 
would not have been invited to tender such a bid if it did not assert to have Tier 1 
capability with its MAXSITE hydraulics software. M-I also competed for this bid with 
its Tier 1 engineering application tools, including VIRTUAL HYDRAULICS. While, 
upon information and belief, Q'Max did not win this bid, this bid represented the first 
time that M-I became aware of Q'Max touting its MAXSITE hydraulics software. 

22.  Moreover, upon information and belief, Q'Max is currently using its 
MAXSITE hydraulics software to attempt to qualify as a Tier 1 vendor with two other 
major independent oil companies. If Q'Max meets their requirements, this would 
inevitably lead to additional tender offer opportunities — in competition with M-I and 
M-I's engineering application tools — for these Tier 1 jobs. [Emphasis added.] 

The Need for the First Confidential Supplemental Report 

79. Discussions in the sales processes between the Sales Agents and the interested prospective purchasers 

are confidential and are at a very sensitive stage, given definitive agreements have not yet been 

executed.  Public disclosure of the details of those negotiations, or even of the identities of the 

interested parties, would be detrimental to and would be likely to cause irreparable harm to the 

ownership interests of the Receivership Entities in those entities.   For this reason, the Receiver will 

be preparing a First Confidential Supplemental Report and intends to apply to this Honourable Court 

for a Sealing Order in respect of the First Confidential Supplemental Report. 
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7. RECOMMENDATIONS 

80. We submit this First Report in support of our application respectfully requesting this Honourable Court 

to: 

a) Provide advice and directions with respect to those matters set out herein; and 

b) Grant the Receiver’s proposed form of Order referring the matters set out therein to the U.S. 

Bankruptcy Court for determination, or in the alternative retaining same for determination by 

this Honourable Court as this Honourable Court and the U.S. Bankruptcy Court may consider 

appropriate. 

All of which is respectfully submitted this 18th day of December, 2020. 

 

KPMG INC., 
COURT-APPOINTED RECEIVER  
AND MANAGER OF Q’MAX SOLUTIONS INC., FLUID HOLDINGS CORP., Q’MAX 
SOLUTIONS HOLDINGS INC., 1356760 ALBERTA LTD AND Q’MAX CANADA 
OPERATIONS INC. 
and not in its personal or corporate capacity 

 

 
Per: Neil A. Honess 
 Senior Vice President 
 
 

            
Per: Anamika Gadia 
 Senior Vice President 
 



Appendix “A” 

  































Appendix “B” 

  



Owners & Officers
Marcus A. Rodriguez
David Perez
Kevin L. Reymond 
Erik A. Scott
Luis Zaldivar
Eugenie M. Cesar-Fabian

Colombia Branch
Reg. No. 830095262

Reg. Oct 12 2001

Central Procurement Inc. 
Delaware File No. 5992714

Inc. March 18 2016

Q’Max America Inc.
Delaware File No. 3393010

Inc. May 16 2001

Q’Max Solutions Inc. 
BC Corp. No. BC1003177  

Inc. Sept 16 1993

1356760 Alberta Ltd.
AB Corp. No. 2013567603  

Inc. Oct 17 2007

QMax do Brasil Solucoes 
do Petroleo Ltda

Brazil NIRE 3220140048 7
Inc. Feb 9 2009

.07%

99.9%

100% 100%

100%

85%(1) 

100%

100%

Central Procurement Inc. 
Barbados  Corp. No.15133

Inc. March 16 1998

100%

QMax Canada Operations 
Inc. 

 BC Corp. No. BC1060333
Inc. in AB on May 9 2012

Ultimate 
Shareholders

QMAX 
CORPORATE OWNERSHIP

STRUCTURE AND CONTROL 
CHART

as of 01.07.2020
PEP Fluid G.P. L.P. 

Cayman

Fluid Holding Corp 
BC Corp. No.BC0999796

Inc. April 16, 2014

PEP Fluid L.P. 
Cayman

Calumet Specialty 
Products Partners, L.P.

Fluid Global G.P. Corp 
BC Corp No. BC0999308

Inc. April 10, 2014

Palladium Equity Partners IV, L.P.

Palladium Equity Partners IV LLC 
Registered as Relying Advisor via affiliate Palladium Equity Partners 

Advisor, LLC (SEC CRD #15906)

M
an

ag
es

 a
n

d 
C

on
tr

o
ls

100%

International Drilling Fluids 
& Engineering Services Co. 

(IDEC) LTD.
BVI BC NO 1696871

 Inc. Feb 20 2012

South Sudan 
Branch

Reg. No. 195

Reg. Sept 14 2012

Iraq Branch
Kurdistan Reg. No. 20635

Reg.  July 21 2014

Dubai Branch 
DMCC License No. DMCC-

32478

 Reg. Sept 6 2012

Kenya Branch 
Permit No. 1419355

Reg. Dec 17 2014

100% 100% 100% 100%

Tanzania Branch 
Registration. No. 121868

Reg. Nov 24 2015

100%

QMax Ecuador S.A.
Ecuador RUC No. 1791399757 001 

Inc. April 15 1998

QMax Peru S.A.C.
Peru RUC No. 2050333205 2

Inc. Nov 23 2001

QMax Middle East FZE
JAFZA Reg. No. 180435

Inc. May 17 2016

Q’Max Solutions Holdings 
Inc.  

AB Corp. No. 2012853491
Inc. Dec 4 2006

.06%

99.94%

99.99%

99.9%

Q’Max Solutions Singapore 
Pte. Ltd. 

Singapore Corp. No. 201506359E

Inc. March 10 2015

100%100% 100%

Uganda Branch 
Co. No.8002000014 1707

Reg. March 15, 2017

Directors
Adam Shebitz
David Perez
Daniel Ilundain

A
ff

ili
at

ed

A
ff

ili
at

ed

M
an

ag
es

 a
n

d 
C

on
tr

o
ls

100%

Dissolving

PRIVILEGED AND CONFIDENTIAL
FOR INTERNAL PURPOSES ONLY

Branch

Tri-Max Solutions Limited
Trinidad & Tobago 

Co. No. C2017042103 834
Inc. April 13, 2017

100%

.01%

.1% .1% .1%

99.9% 99.9% 99.9%

QMax Servicios Tecnicos 
S.A. de C.V.

Mexico RFC QST1201209X8
Inc. Jan 19 2012

QMax Servicios 
Administrativos S.A. de C.V.

Mexico RFC QSA1201207U03
Inc. Jan 19 2012

QMax Servicios de Ingenieria 
S.A. de C.V.

Mexico RFC QSI1201209V0
Inc. Jan 19 2012

QMax Mexico, S.A. de C.V. 
Mexico RFC QME000424KB1

Inc. April 7 2000

.1%

Environmental Solutions for 
Petroleum Services – Free 

Zone – S.A.E.
Egypt  Reg. No. 1533

Inc. April 26 2007

SARL Environmental 
Solutions Algeria 

Algeria Reg. No. 16/00-0988267B13
Inc. Dec 10 2015

.01%.01%

99.98%

49%*(2) 

(2) Adb Touabi: 7% 
Adlane Daoudi: 14% 
Naella Madani: 30%

(1) Wael Elessawy: 10% 
Seedat Ahmed: 5% 

General 
Partner

General Partner

General 
Partner

General Partner

India Project Office 
Reg. No. 205800469
Reg. June 19 2008

PEP Fluid Co-Invest L.P.
Cayman

Chad Branch 
Reg. No RCCMTC/NDJ/17B584

Reg. Nov 21, 2017

100%

Anchor Drillings Fluids USA, 
LLC

Delaware File No. 5923464
Formed Dec 31, 2015

100%

99.9%

United QMax Drilling Fluids 
Company Co. 
Inc. July 9, 2017 

49%(3) 

(3) United Oil Projects 
Company (K.S.C.C.) 

51% 

C&A Grinding, L.L.C.
Georgia File No. 11082749

Formed Nov 3, 2011

50%(4) 

(4) Cimbar 
Performance Minerals 

WV, LLC: 50%

QMax Arabian Oil & Gas 
Services Co.

Inc. Sept 18, 2018 

Joint Venture

51%(5) 

(5) Ahmad Samir 
Albinali Company: 49%

QMax Financial Holdings 
Inc. 

 BC Corp. No. BC1206278
Inc. April 25, 2019

100%

QM Holding Corp
BC Corp. No.BC1206277

Inc. April 25, 2019

100%

.1%



Appendix “C” 

  



Case 4:18-cv-01099 Document 1 Filed in TXSD on 04/06/18 Page 1 of 19 

IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

M-I L.L.C. DB/A M-I SWACO, 

Plaintiff, 	 ) 
) 	Case No. 4:18-cv-01099 

V. 	 ) 

Q'MAX SOLUTIONS, INC., Q'MAX 	) 
AMERICA INC., SANJIT ROY, AND DAVID ~JURY TRIAL DEMANDED 
WILSON, 	 ) 

Defendants. 	 ) 

COMPLAINT 

Plaintiff M-I L.L.C. d/b/a M-I SWACO files this Complaint against Defendants Q'Max 

Solutions, Inc., Q'Max America, Inc., Sanjit Roy, and David Wilson for violations of the Defend 

Trade Secrets Act, the Texas Uniform Trade Secrets Act and the Federal Copyright Act, and for 

breach of contract, conversion, and breach of fiduciary duty, as follows: 

PARTIES 

1. PlaintiffM-I SWACO ("M-I") is a limited liability company organized and existing 

under the laws of the State of Delaware. M-I maintains its principal place of business in the United 

States located at 5950 N. Course Dr., Houston, Texas 77072. 

2. On information and belief, Defendant Q'Max Solutions Inc. ("Q'Max Solutions") 

is a foreign corporation organized and existing under the laws of Alberta, Canada. On information 

and belief, Q'Max Solutions is registered to do business in the State of Texas and maintains its 

principal place of business in the United States located at 11700 Katy Freeway #200, Houston, 

Texas 77079. Q'Max Solutions may be served with process by service upon its registered agent 
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for service of process, Corporation Service Company, d/b/a CSC — Lawyers Incorporating Service 

Company, 211 East 7th Street, Suite 620, Austin, Texas 78701-3218. 

3. On information and belief, Defendant Q'Max America Inc. ("Q'Max America") is 

a wholly-owned subsidiary of Q'Max Solutions.l  Q'Max America is a corporation organized and 

existing under the laws of the State of Delaware. Q'Max America is registered to do business in 

the State of Texas and maintains its principal place of business in the United States located at 

11700 Katy Freeway #200, Houston, Texas 77079. Q'Max America may be served with process 

by service upon its registered agent for service of process, Corporation Service Company, d/b/a 

CSC — Lawyers Incorporating Service Company, 211 East 7th Street, Suite 620, Austin, Texas 

78701-3218. 

4. On information and belief, Defendant Sanjit Roy is an individual Texas resident, 

and Roy can be served with process at his residence, 22315 Keystone Trail, Katy, Texas, 77450, 

or wherever he may be found. Upon information and belief, he also conducts business in this 

District through his employer Defendant Q'Max Solutions. 

5. On infonnation and belief, Defendant David Wilson is an individual Texas resident, 

and Wilson can be served with process at his residence, 6190 FM 2666 Rd., Shepherd, Texas, 

77371-2203, or wherever he may be found. Upon information and belief, he also conducts 

business in this District through his employer Defendant Q'Max Solutions. 

JURISDICTION 

6. This Couit has original subject matter jurisdiction over this dispute, pursuant to 28 

U.S.C. §§ 1331 and 1338, because M-I's claims against Defendants arise under the Federal Defend 

Trade Secrets Act, 18 U.S.0 § 1836, et seq. ("DTSA"), and under the Copyright Act, 17 U.S.C. 

' 	Defendants Q'Max Solutions and Q'Max America are collectively referred to herein as 
"°Q'Max." 

2 
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§ 101 et seq. This Court has supplemental and pendent jurisdiction over M-I's state and common 

law claims under 28 U.S.C. § 1367 because M-I's claims are so related to the claims within the 

Court's original jurisdiction that they form part of the same case or controversy under Article 3 of 

the United States Constitution. 

7. This Court has personal jurisdiction over Defendants because they reside in this 

District and transact business in this District. Specifically, this Court has personal jurisdiction 

over Roy and Wilson because they are citizens and residents of Texas. This Court has personal 

jurisdiction over Q'Max Solutions and Q'Max America because, upon infonmation and belief, both 

entities have their principal place of business in this District, Q'Max Solutions employs these 

Texas residents and citizens (Roy and Wilson), and the conduct of both entities sought to be 

enjoined by M-I is related to this conduct within the forurn state. This conduct also renders Q'Max 

Solutions subject to personal jurisdiction by Texas courts pursuant to Texas' long arm statute 

because Q'Max Solutions has recruited Roy and Wilson, Texas residents, for employment. Tex. 

Civ. Prac. & Rem. Code § 17.042. 

VENUE 

8. Venue is proper in this District under 28 U.S.C. § 1391(b) because at least one 

Defendant resides in this District and all Defendants reside in Texas, because a substantial portion 

of the acts or omissions giving rise to M-I's claims occurred in this District, and/or because at least 

one Defendant is subject to this Court's personal jurisdiction for this action. 

FACTS COMMON TO EACH CLAIM FOR RELIEF 

9. After many years of research and the investment of millions of dollars, M-I 

developed valuable intellectual property in the fonm of a powerful suite of engineering application 

tools for the exploration and development of oil & gas wells, and especially suited for complex, 

challenging and high value wells, referred to as "Tier 1." Providing engineering solutions suited 

91 
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for these Tier I applications must be accomplished to qualify to tender a bid on a Tier 1 well 

application. Accordingly, M-I invested significant human and financial resources researching and 

developing this Tier I technology. 

10. The Tier 1 engineering application tools developed by M-I, included virtual drilling 

analyses, such as VIRTUAL HYDRAULICS ("VH"), VH and RHECON NAVIGATOR, 

SPECTRUM, and OPTI-STRESS; real time management solutions such as PRESSPRO RT 

("PPRT") and PRESSPRO RT NAVIGATOR; and virtual completion analyses, such as 

VIRTUAL COMPLETION SOLUTIONS ("VCS") and OPTI-BRIDGE. Over many years of 

drilling and analyzing wells and conducting further laboratory analysis, M-I has also developed 

engineering application tools for well planning, reporting and data mining, including certain 

proprietary databases. 

11. M-I's Tier 1 engineering application tools have set M-I apart from others in the 

drilling and completions industry, starting with M-I's VIRTUAL HYDRAULICS — a significant 

advancement in the industry. VH was the first sophisticated hydraulics modeling soflware solution 

of its kind, and after almost two decades is still considered the gold standard for its predictive 

accuracy. This translated into a strong competitive and reputational advantage for M-1 in the field 

of drilling and completion fluids. M-I continued its efforts by further developing engineering 

application tools and databases, as identified above, to provide accurate and precise models for its 

clients, with specific applications for the competitive Tier 1 jobs. 

12. As time showed, competing tools were not easily developed. For many years, M-I 

was the only player offering such advanced technology. Top competitors recognized the 

importance of M-I's revolutionary tools but appeared to lag far behind M-I. Given the significant 

time and investment costs, a high barrier of entry exists to provide engineering application tools 

4 



Case 4:18-cv-01099 Document 1 Filed in TXSD on 04/06/18 Page 5 of 19 

for these Tier 1 projects. Indeed, upon information and belief, it took one major competitor many 

years to launch a competing engineering application, with a second major competitor introducing 

their solution a few years afterward. Indeed, after almost 17 years, only four companies (including 

M-I) are known to have developed engineering application tools for Tier 1 jobs globally and those 

companies are larger, more significant players competing in certain geographic areas in the drilling 

and completions market. 

Roy and Wilson, Chief Developers of M-I's IP, Depart From M-I 

13. A chief developer of M-I's engineering application tools — VH, VCS and PPRT — 

was Defendant Sanjit Roy, an employee of M-I for over 20 years and previously the Manager of 

Engineering Technology at M-I. 

14. During his employment with M-I, Roy signed an Employee Invention and 

Confidential Information Agreement ("Confidential Agreement") and a Trade Secret Agreement 

and Covenant Not To Compete ("Trade Secret Agreement"). A true and correct copy of each is 

attached as Eghibit A and B, respectively. 

15. Roy resigned from M-I in May 2014. After briefly working for M-I's competitor 

Weatherford, Roy joined Q'Max in Apri12015 as Manager of Applied Engineering, where upon 

information and belief, he remains today. 

16. The chief developer of certain intennal proprietary databases and reporting 

platforms was Defendant David Wilson, an employee of M-I for over 30 years as Manager of 

Engineering Business Solutions and Business Systems Manager. 

17. Wilson resigned from M-I in March 2015, and joined Q'Max the very same month 

as Director of Engineering Applications, where upon information and belief, he remains today. 

18. Prior to departing M-I, Roy and Wilson copied at least 55,000 files (40-50 

gigabytes) of M-I's intellectual property on to several USB devices. None of those specific USB 
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devices were returned to M-I. Those files copied by Roy and Wilson include source code and 

confidential information related to, at least, VH, VCS, PPRT, and certain proprietary databases. 

Q'Max's Rapid Advancement to a Tier One Provider and 
Use of M-I's Intellectual Property 

19. Q'Max had been only a small competitor in this industry, typically competing with 

M-I, and others, for low tier jobs — not Tier I— and competing largely on cost. This has just 

recently and rapidly changed. 

20. In 2017, a mere two years after Q'Max recruited Roy and Wilson, Q'Max appeared 

to have commercially launched a competing Tier 1 engineering application tool referred to as 

MAXSITE hydraulics modeling software. Q'Max's apparent rapid development of such a Tier 1 

engineering application tool does not comport with the time that was required for M-I to develop 

such a software application or the apparent time required for other significant players in the drilling 

and completion market to do so. 

21. The launch of Q'Max's MAXSITE software quickly led to Q'Max's appearance 

for the first time as a direct competitor to M-I in the Tier 1 bidding process. Specifically, in late 

2017, upon infonmation and belief, a major independent oil company invited Q'Max to tender a 

bid for its Tier 1 job in the Gulf of Mexico. Q'Max would not have been invited to tender such a 

bid if it did not assert to have Tier 1 capability with its MAXSITE hydraulics software. M-I also 

competed for this bid with its Tier 1 engineering application tools, including VIRTUAL 

HYDRAULICS. While, upon information and belief, Q'Max did not win this bid, this bid 

represented the first time that M-I became aware of Q'Max touting its MAXSITE hydraulics 

software. 

22. Moreover, upon infonmation and belief, Q'Max is currently using its MAXSITE 

hydraulics soflware to attempt to qualify as a Tier 1 vendor with two other major independent oil 
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companies. If Q'Max meets their requirements, this would inevitably lead to additional tender 

offer opportunities — in competition with M-I and M-I's engineering application tools — for these 

Tier 1 jobs. 

23: 	M-I does not have access to any source code of Q'Max's MAXSITE hydraulics 

sottware; however, the visual outputs closely resemble at least M-I's VH and VCS engineering 

application tools. These similarities include, for example, the basic design and informational 

organization, the position of the graphics and data, the decisions and use of color, and generally 

the overall look and feel between the two visual outputs, such that in the normal course of events, 

such similarity would not be expected to arise wholly independently. 

COUNTI 
(Copyright Infringement,l7 U.S.C. §§ 501 et seq. — 

All Defendants) 

24. M-I re-alleges and incorporates herein by reference the allegations in each of the 

preceding paragraphs as if fully set forth herein. 

25. M-I is the owner of copyrights related to several engineering application tools, 

including: VIRTUAL HYDRAULICS, VIRTUAL COMPLETION SOLUTIONS, PRESSPRO 

RT, and proprietary databasesZ  (collectively, "Copyrighted Works"). A true and coffect copy of 

evidence demonstrating that the Copyright Office has received the applications for the 

2 	VIRTUAL HYDRAULICS 3.1 (2007) (Exhibit C); VIRTUAL HYDRAULICS 3.2 
(2009) (Exhibit D); VIRTUAL HYDRAULICS 3.3 (2013) (Exhibit E); VIRTUAL 
HYDRAULICS 3.4 (2014) (Exhibit F); VIRTUAL HYDRAULICS 3.5 (2015) (Exhibit G); 
VIRTUAL HYDRAULICS 3(2013) (Exhibit H); VIRTUAL HYDRAULICS 3(2014) (Exhibit 
I); VIRTUAL COMPLETION SOLUTIONS 1.0 (2011) (Exhibit J); VIRTUAL COMPLETION 
SOLUTIONS 1.1 (2013) (Exhibit K); VIRTUAL COMPLETION SOLUTIONS 1.2 (Mar. 2014) 
(Exhibit L); VIRTUAL COMPLETION SOLUTIONS 1.2 (Dec. 2014) (Exhibit 1Vn; PRESSPRO 
RT 2.2.2 (2014) (Exhibit lv); PRESSPRO RT 2.2.2 (2015) (Exhibit O); and M-I Proprietary 
Database (Exhibit P). 
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Copyrighted Works as well as the required deposit and fee for each are attached as Exhibits C-P, 

respectively. 

26. Defendants Roy and Wilson had access to M-I's Copyrighted Works by virtue of 

their software development and management roles at M-I. 

27. Defendants Roy and Wilson knowingly, willfully, intentionally, and deliberately 

infringed M-I's exclusive rights in the Copyrighted Works by copying, reproducing and retaining, 

in whole or in part, M-I's Copyrighted Works without authorization. Further, upon information 

and belief, Roy and Wilson distributed them to their new employer Defendant Q'Max without 

M-I's authorization. 

28. Defendant Q'Max, upon information and belief, had access to M-I's Copyrighted 

Works through former employees, Roy and Wilson, and certain products of Q'Max, including at 

least the MAXSITE Hydraulics software and related software, are substantially similar to the 

protected elements of M-I's Copyrighted Works. They are similar at least in the basic design and 

informational organization, in the position of graphics and data, in the decisions and use of color, 

and generally in the overall look and feel, such that in the normal course of events, this similarity 

would not be expected to arise independently in the two works. Accordingly, this similarity 

strongly suggests that Defendants copied, in whole or in part, M-I's Copyrighted Work. 

29. Defendants have no license or any other form of permission to commercially copy, 

sell, license or distribute the M-I Copyrighted Works. 

30. Accordingly, without authorization, Defendants have infringed M-I's exclusive 

rights in the Copyrighted Works by copying, reproducing, selling, giving away, publicly 

displaying, and/or distributing products, including at least the MAXSITE Hydraulics soflware, 
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which utilize or are derived from M-I's Copyrighted Works, in whole or in part, and upon 

information and belief, will continue to do so. 

31. Defendants' acts of direct, contributory, and/or vicarious copyright infringement 

are willful, deliberate, and committed with utter disregard of M-I's copyrights, pursuant to the 

Copyright Act, 17 U.S.C. § 504. 

32. Defendants' actions of copyright infringement have occurred, and continue to 

occur, within the statute of limitations period, pursuant to the Copyright Act, 17 U.S.C. § 507. 

33. Defendants' copyright infringement has caused and will continue to cause M-I to 

suffer substantial injuries. 

34. As a result of this infringement, M-I is entitled to recover, among other things, 

injunctive relief, monetary damages, punitive damages, and its costs and fees in this action. 

COUNT II 
(Violation of the Federal Defend Trade Secrets Act, 

18 U.S.C. §§ 1836 et seq. — All Defendants) 

35. M-I re-alleges and incorporates herein by reference the allegations in each of the 

preceding paragraphs as if fully set forth herein. 

36. M-I is the owner of valid and enforceable trade secrets, including the trade secrets 

in the components of M-I's engineering application tools VIRTUAL HYDRAULICS, VIRTUAL 

COMPLETION SOLUTIONS, and PRESSPRO RT; in the computer program code of such 

software applications; in other confidential programming code; and in proprietary constants, 

methods, plans, designs, concepts, improvements, modifications, research data and results, and 

know-how related to M-I's engineering application tools, interactive content, modeling, predictive 

modeling, and certain proprietary databases. 

37. AII of M-I's trade secrets are confidential, proprietary, and highly valuable trade 

secrets and derive independent economic value, actual or potential, from not being generally 
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known to, and not being readily ascertainable through proper means by, another person who can 

obtain economic value from the disclosure or use of the infonnation. 

38. M-I's misappropriated trade secrets are not generally known and are not readily 

ascertainable. M-I took reasonable precautions to maintain the secrecy of these misappropriated 

trade secrets, including by maintaining confidentiality provisions in employment agreements with 

key employees (including Roy), by maintaining secured networks and databases, and by limiting 

access to such information from others. 

39. Accordingly, M-I's misappropriated trade secrets are considered a"trade secret" 

under the DTSA, because the infonnation is not generally known outside of M-I's business or by 

employees and others involved in M-I's business. M-I has invested significant amounts of time 

and money in developing the information, continuously uses the information in its business, and 

has also taken reasonable measures to guard the secrecy of the information. The infonmation 

cannot easily be acquired or duplicated by others, and is ofgreat value to M-I and its competitors. 

40. During the course and scope of Roy's and Wilson's employment with M-I, Roy 

and Wilson were exposed to and had access to M-I's misappropriated trade secrets. At least 

Defendant Roy agreed, as part of his employment, to not disclose to others or use any confidential 

technical or business information belonging to M-I. Roy further agreed that upon termination of 

his employment, he would surrender to M-I all information in his possession relating to the 

business of M-I and to preserve as confidential all trade secrets of M-I. Roy further agreed to not 

use M-I's misappropriated trade secrets or disclose to others such trade secrets, nor to take, retain, 

or copy any of M-I's documents containing such trade secrets. 

41. Roy and Wilson copied and retained certain of M-I's trade secrets without 

authorization, and therefore stole M-I's misappropriated trade secrets while still employed at M-I, 
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with, upon information and belief, an intent to use in a competing business and is now using that 

infonmation in their new positions as Manager of Applied Engineering and Director of Engineering 

Applications respectively, at Q'Max. 

42. Q'Max knew or reasonably should have known that Roy and Wilson did not and 

still do not have permission to disclose any of M-I's confidential information or the 

misappropriated trade secrets to Q'Max. Roy's and Wilson's continued possession and use of 

M-I's confidential information demonstrates that they have no intention of complying with the 

law, and upon information and belief, Q'Max will continue to facilitate the knowing thett and 

misuse of M-I's misappropriated trade secrets and confidential information. 

43. Upon information and belief, Q'Max intended to leverage and commercially 

exploit M-I's misappropriated trade secrets for the financial benefit of its drilling services and in 

furtherance of its rapid development of the Tier l engineering application tool, MAXSITE 

Hydraulics. In furtherance of that plan, and without authorization from M-1, upon information and 

belief, Q'Max improperly acquired access to M-I's misappropriated trade secrets through its 

relationship with Roy and Wilson, and intended to leverage, commercially exploit, and otherwise 

use the M-I misappropriated trade secrets without permission or authorization. 

44. Roy and Wilson had notice that M-I's misappropriated trade secrets were 

confidential, proprietary, and highly valuable, and Q'Max knew or reasonably should have known 

the same. Upon infonmation and belief, Defendants have utilized the unlawfully obtained 

confidential information and misappropriated trade secrets to unfairly compete and solicit M-I 

customers, and should not be able to reap the benefits of their unlawful conduct. 

45. The foregoing acts constitute misappropriation of M-I's trade secrets under the 

Defend Trade Secrets Act, 28 U.S.C. § 1836. 
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46. Defendants' conduct was malicious, deliberate, and willful, or in the alternative at 

least grossly negligent. 

47. Defendants' misappropriation of M-I's trade secrets has caused and will continue 

to cause damage to M-1 in an amount to be detennined at trial. 

COUNT III 
(Violation of the Texas Uniform Trade Secrets Act, Tex. Civ. 
Prac. & Rem. Code Ann. § 134A.001, et seq. — All Defendants) 

48. M-I re-alleges and incorporates herein by reference the allegations in each of the 

preceding paragraphs as if fully set forth herein. 

49. During the course of their relationship with M-1, Roy and Wilson were exposed to 

M-I confidential and trade secret information. 

50. For instance, Roy and Wilson had access to materials comprising confidential and 

proprietary information, including the trade secrets in the components of M-I's engineering 

application tools VIRTUAL HYDRAULICS, VIRTUAL COMPLETION SOLUTIONS, and 

PRESSPRO RT; in the computer program code of such soflware applications; in other confidential 

programming code; and in proprietary constants, methods, plans, designs, concepts, 

improvements, modifications, research data and results, and know-how related to M-I's 

engineering applicafion tools, interactive content, modeling, predictive modeling, and certain 

proprietary databases. 

51. This information is not available to the general public and is guarded by M-1. M-I 

keeps such information confidential in order to maintain an advantage in the highly competitive 

drilling environment. 

52. This information is considered a trade secret under the Texas Uniform Trade 

Secrets Act ("TUTSA"), Tex. Civ. Prac. & Rem. Code Ann. § 134A.001, et seq., because M-I has 

taken reasonable efforts to maintain its secrecy, and the information has independent economic 
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value to M-I and to third parties because it is generally unknown and not readily ascertainable 

through proper means by persons who could obtain economic value from its disclosure or use. 

53. Under TUTSA, "actual or threatened misappropriation [of trade secrets] may be 

enjoined: ' Tex. Civ. Prac. & Rem. Code Ann. § 134A.003. 

54. Roy, and Wilson have misappropriated M-I's confidential and trade secret 

information. For example, Roy and Wilson downloaded information containing certain trade 

secrets from M-I's internal networks, or by other means, to USB devices that were not returned to 

M-I, thereby acquiring such information without permission and through improper means, and 

with knowledge or reason to know that it was acquired through improper means. 

55. After acquiring M-I's confidential and trade secret information through improper 

means, Roy and Wilson further misappropriated such information by, upon information and belief, 

disclosing it to Q'Max without M-I's express or implied consent. Roy and Wilson also knew or 

had reason to know that such information was acquired through improper means, and/or acquired 

under circumstances giving rise to a duty to maintain its secrecy or limit its use. 

56. Q'Max misappropriated M-I's confidential and trade secret infonnation by, upon 

information and belief, acquiring such information from Roy and Wilson with knowledge or with 

reason to know that it was acquired through improper means. 

57. Further, upon information and belief, all Defendants have misappropriated and are 

misappropriating M-I's conf dential and trade secret information by using it without M-I's express 

or implied consent at Q'Max, evidenced at least by the substantial similarity of the MAXSITE 

software to M-I's own engineering application tools, such as VIRTUAL HYDRAULICS, and by 

Q'Max's rapid development of an engineering application suitable for Tier 1 projects. All 

Defendants acquired such information through improper means, and/or obtained such information 
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with knowledge or reason to know that it was obtained from someone that acquired it through 

improper means or under circumstances giving rise to a duty to maintain its secrecy or limit its 

use. 

58. Upon information and belief, Defendants have misappropriated and are 

misappropriating M-I's trade secrets by unlawfully possessing and utilizing M-I's property, 

including M-I's confidential information, and using that information to solicit M-I's customers. 

Upon information and belief, Defendants have utilized the unlawfully obtained confidential 

information and misappropriated trade secrets to unfairly compete and solicit M-I's customers, 

and should not be able to reap the benefits of their unlawful conduct. 

59. Upon information and belief, Defendants actions have caused M-I to lose existing 

and/or potential customers. Defendants actions have damaged M-l's goodwill, and have 

diminished M-1's reputation and legitimate business interests. 

60. Roy's and Wilson's unlawful possession of M-I's property, including M-I's 

confidential and misappropriated trade secret information, with, upon information and belief, the 

clear intent to use such information to expand Q'Max's business, constitutes the "threatened" 

misuse of M-I's trade secrets. Injunctive relief is therefore appropriate. 

61. M-1 has no adequate remedy at law and, unless injunctive relief is granted, will 

continue to be irreparably harmed by Defendants' misappropriation in a manner that is not fully 

compensable by money damages. Accordingly, M-I requests that this Court enter an order 

enjoining Defendants from using any misappropriated M-I confidential information and from 

disclosing such information to anyone not authorized to receive such information. 

62. Moreover, upon infonnation and belief, Defendants' misappropriation of M-I's 

trade secrets has been and is willful and malicious. 

14 



Case 4:18-cv-01099 Document 1 Filed in TXSD on 04/06/18 Page 15 of 19 

63. As a direct and proximate result of Defendants' misappropriation, M-I requests an 

award of its compensatory damages, as well as exemplary damages and its reasonable attorneys' 

fees pursuant to TUTSA. 

COUIVT IV 
(Breach of Contract — Roy) 

64. M-I re-alleges and incorporates herein by reference the allegations in each of the 

preceding paragraphs as if fully set forth herein. 

65. On October 25, 1995, Roy signed the Confidentiality Agreement (Ezhibit A) and 

the Trade Secret Agreement (Exhibit B). The Confidentiality Agreement and the Trade Secret 

Agreement are valid, enforceable, and binding contracts. 

66. As a party and signatory to the Confidentiality Agreement and the Trade Secret 

Agreement, M-I is the proper party to bring suit for breach of these contracts. 

67. Further, M-I has performed and/or tendered performance of its contractual 

obligations pursuant to the Confidentiality Agreement and the Trade Secret Agreement. 

68. The Confidentiality Agreement includes Roy's promise not to reveal without 

authorization any of M-I's confidential technical or business information. (Eghibit A at 15.) 

Sirnilarly, the Trade Secret Agreement includes Roy's promise to preserve as confidential all of 

M-I's trade secrets and his promise not to use such trade secrets for his own benefits or purposes 

and not to disclose to others such trade secrets. (Eghibit B at 12.) 

69. The Trade Secret Agreement also includes Roy's promise not to retain or copy any 

of M-I's documents containing trade secrets. (Exhibit B at 12.) Pursuant to the Confidentiality 

Agreement, Roy likewise agreed that upon termination of his employment, he would surrender to 

M-I any and all things such as drawings, manuals, documents, photographs and the like (including 

all copied thereof) in his possession relating to the business of M-I. (Exhibit A at ¶ 6.) 
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70. Roy breached these agreements by copying, retaining, and upon infonnation and 

belief, revealing M-I's information to Q'Max. This information included, among other things, 

proprietary, confidential, and trade secret information. 

71. As a natural, probable, and foreseeable consequence of Roy's breaches, M-I has 

suffered and continues to suffer damages for which Roy is liable, including lost profits, loss of 

customers, and loss of future business opportunities and good will. 

72. M-I is entitled to injunctive relief to prevent imminent and inreparable hann in the 

future for which it has no adequate remedy at law. 

COUNT V 
(Conversion — All Defendants) 

73. M-I re-aileges and incorporates herein by reference the allegations in each of the 

preceding paragraphs as if fully set forth herein. 

74. M-I rightfully owns, possesses, and has the right to immediate possession of M-I's 

personal property, including M-I's confidential information, trade secrets, intellectual property, 

and other non-copyrighted physical documents containing trade secret and confidential 

information ("M-I's Property'). 

75. Defendants have wrongfully exercised dominion and control over M-I's Property 

in a manner inconsistent with M-I's rights. For example, without M-I's consent or authorization, 

Defendants have wrongfully taken, acquired, disclosed, used, and derived infonmation from M-I's 

Property. Defendants have no right of possession to M-I's Property as Roy's and Wilson's rights 

of possession ceased when they stopped working for M-I. 

76. At the time of Defendants' actions, M-I owned, possessed, and had the right to 

immediate possession of M-I's Property. 

77. Defendants' conduct deprived M-I of its ownership rights. 
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78. M-I has suffered serious damages by Defendants' conversion of M-I's Properly. 

COUNT VI 
(Breach of Fiduciary Duty — Roy and Wilson) 

79. M-I re-alleges and incorporates herein by reference the allegations in each of the 

preceding paragraphs as if fully set forth herein. 

80. As possessors of M-I's trade secret, proprietary, and confidential information, Roy 

and Wilson owed M-I a fiduciary duty not to misappropriate such information. 

81. Roy, during his employment at M-I as Manager of Engineering Technology, also 

owed M-I a duty of loyalty to act in M-I's best interest and to not divulge M-I's trade secrets or 

steai its information. This duty continued atter Roy resigned from M-I. 

82. Wilson, during his employment at M-I as Manager of Engineering Business 

Solutions and Business Systems Manager, also owed M-I a duty of loyalty to act in M-I's best 

interest and to not divulge M-I's trade secrets or steal its information. This duty continued after 

Wilson resigned from M-I. 

83. Both Roy and Wilson breached their fiduciary duties for their own benefit and for 

the benefit of Q'Max by misappropriating M-I's information, including trade secret, proprietary, 

and confidential information, which, upon information and belief, they used to solicit business on 

behalf of Q'Max, a competing company. 

84. As a result of such breaches of fiduciary duties by Roy and Wilson, M-I has suffered 

or will suffer damages for which Defendants are liable, including lost profits, loss of customers, 

and loss of future business opportunities and good will. 

85. M-I is also entitled to injunctive relief to prevent imminent and irreparable harm in 

the future for which it has no adequate remedy at law. 
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REQUEST FOR A JURY TRIAL 

86. M-I requests a jury trial. 

PRAYER FOR RELIEF 

87. Upon trial on the merits, M-I requests that it be awarded: 

(a) An injunction enjoining and restraining Defendants, and their agents, 
representatives, associates, employees, and all those acting in concert or 
participation with them, from using any M-I confidential information for 
their own benefit and from disclosing M-I confidential information to 
anyone not authorized to receive the information; 

(b) An order requiring Defendants to return all M-I confidential information in 
their possession, custody or control to M-I; 

(c) An order prohibiting Defendants from engaging in business with M-I's 
current or former customers for which Defendants unlawfully solicited with 
misappropriated M-I confidential infonmation and trade secrets; 

(d) A judgment that the Copyrighted Works have been infringed by each 
Defendant; 

(e) Enter judgment against Defendants for actual damages and any profits of 
Defendants from Defendants' infringement of the M-l's Copyrighted 
Works, as provided by 17 U.S.C. § 504(b); or, upon M-I's election prior to 
a final decision by the Court, statutory damages as provided by 17 U.S.C. 
§ 504(c), in an amount to be determined at trial; 

(f) The entirety of the amount of money that Defendants have realized world- 
wide in anything related to Tier 1 software offerings, including derivative 
work received as a result of entering the Tier 1 market; 

(g) The lost revenue and profits from any jobs M-I lost due to Defendants' 
wrongful conduct; 

(h) Damages for the reasonable value of the information Defendants took from 
M-I, including research and development costs; 

(i) All other compensatory damages that M-I suffered from the Defendants' 
wrongful conduct; 

(j) An award of exemplary damages; and 

(k) Such other and further relief as the Court may deem appropriate. 
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DATED: Apri16, 2018 	 Respectfully Submitted, 

By:  /s/ John R. Keville 

John R. Keville 
Attorney-in-Charge 
Texas State Bar No. 00794085 
Southern District of Texas ID No. 20922 
jkeville@winston.com  
Michelle C. Replogle 
Texas State Bar No. 24034648 
Southern District of Texas ID No. 34908 
Email: mreplogle@winston.com  
Sheryl Falk 
Texas State Bar No. 06795350 
Southern District of Texas ID No. 17499 
Email: sfalk@winston.com  
Michael C. Krill 
Texas State Bar No. 24097954 
Southern District of Texas ID No. 2782784 
Email: mkrill@winston.com  
WINSTON & STRAWN, LLP 
1111 Louisiana, 25th Floor 
Houston, Texas 77002 
Telephone: (713) 651-2600 
Facsimile:(713) 651-2700 

COUNSEL FOR PLAIIVTIFF 
M I L.L.C. 
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EMPLOYEE INVENTION AND CONFIDENTIAL 
INFORMA'TION AGREEMENT 

In oonsideration of my employment or the continuation of my employment by M-I Drilling Fluids LLC., its 
subsidiaries or affiliates. I agree that: 

1. I shall promptly disclose to M-I or its designee any and all inveations, developments or innovations 
(herexna8er referred to as °said inventions°), whether patentable or unpateatable, made or conceived by 
me, either solely or jointly with others: (a) during the term of my employment that relate to. or arise out 
of, any developments, services or products of, or pertain to the business of M I or any of its subsid'taries 
or divisions and (b) for a period of six (6) months aRer termination of my employment said inventions that 
relate to, or arise out of, any developments, services or products that I have been concerned with during 
the term of my employment. 

2. 1 hereby assign and agree to assign to M I, its successors and assigns, my entire rigbt, title and inteiest 
in and to auy of said inventlons. 

3. I shall, without further compansation, do all lawful things, including; maintaining invention records which 
shall be the property of M I, rendering assiebance and executing necessary documents, as requested, to 
enable M-I to file and obtain pateats in the United States and foreiga countries on any of said inventions, 
as well as to protect M I's interest in any of said inventions. 

4. I am listing on the back of this agreement all inventions relating to any development, service or product 
of or pertaining to the business of M-I and any subsidiaries or divisions thereof that were owned or 
controlled by me at the time of entering its employment and which shaU be excluded from this agteement. 

5. I shall not, during the term of my empioyment or therBafter, disclose to others or use any confidential 
technical or business information belonging either to M I or to a custonm or client of M-I except as 
authorized in writing, respectively, by M I or sueh mstomer or client. °Confidential technical or other 
confidential business infornmtion" means any information which I leam or originate during the eourse of 
my empioymett, regardless of whether it is written or othera+ise tangible that (a) is not generally available 
to the public and (b) gives one who uses it an advantage over competition. 

6. Upon termination of my employment, I shall surrender to M I any and all things sueh as drawings, 
manuals, documeats, photographs and the like ('utcluding all copies thereof) that I have in my posseasion 
relating to the business of M I or any division or subsidiary thereof. 

7. Tbis agreament may not on bebalf of or in respect to M-I be modifled to terminated in whole or in part, 
except by an instrnment in writing signed by an offieer or other authotized executive of M I. 

8. I agrea that this agresment shall be binding upon my heirs, executors and other legal repre,sentatives or 
assigns. 

.., 

E.mpioyee 
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TRADE SECRET AGREBIVIENT 
AND 

COVENANT NOT TO COMP&TE 

I understaad that by reason of my employmoat by M-I Dn'lting Fluids L.L.C., (°M-I°), I w71 hsve asxess to trade seords, 
techmcai dam, canfidentini and proptietary infarmation owaed by M-I telating to its prudachs, its ovsosmexs, and its methods 
of doing business. I have rooeived or wM receive speaislized Imoarledge and/or tiaing in M-I's busiueas, at its expmo, 
imduding disalosw+e of its pmprietary iaf'ormation, and will Lave the oppo:tnniiy to gain closo lurowledge of and possible 
idhmoe over oastomors of Md by tesason of pmgonel conmots duting the covtse of employmeit, and wM in some measute 
possess the goodwiil of M-I. For and in oonsidastion of being hvad by M-I, the edary to be paid to me by M-1, teohaicel 
traimng reoeived by nre from M I and my acom to mch informatlon, and io order to protect M-1 agsinst disolosure of its 
proprietary inf'ormation and agsinst loss of cvstomars or goodwHl, I agtee: 

1. That for a pariod of two (2) years aRer termination, I will not dimdy or hWiveedy competa with M-I in the tenitory 
in whiah I was employed at any fime dnring the ptevions two (2) yesrs of my employment with M-I. 	't " shal! 
iaclude, bnt not be ilmi0ed to, all Counties, Parishes, or Cities in whioh I was employed, as well ss all tettiwry wlz5in 
a zone of 300 mUea tBdius from a ftoility, location, or office of Md in which I was eMloyed. 

2. Tbai aftm tamination I wtU presarve as eoafideatial all trade sewm of M-I that have been or may be o6tained by me 
by reason of my employment and I wM not, wititwtt weiteen anthority from M-I, use snch trada secrds for my own 
beae5t or ptuposas nor dlsoloso to othass mch ttab seot+ets, nor will I talm, reteia, or copy any of M I's doannow 
contaiaing suah teado seareta. This restrirkon shall not apply to any infotsoetiom M-I voluatart7y duscloses to tha publw 
or whfc8 is iadependently devdoped and diselosed by otbers or whiah otheewise enters the publia domain duwgh 
lawtut means. 

S. 	That sUould I breach the ta:ms of this Agmmeit, M-I wM sustain nrapatable damage ehereby and shall be antided 
to an injnno6oa agsinst such bresoh. 

4. 	Tha,t this Agt+eemrai sba11 be coaeIIued aud eaforced 'm acoo:dance wiW tba laws of the Stato of Texas. 

S. 	Tbat shonld any pert of this Agreement, for any roason, be dedlsted iavalid, such invalidity shall not affed the validity 
of any rearaiaing pottion hereof, am1 the remaimng portion heteof shsll remaiA in force aW effax as if dus Agreemeat 
had been exeouted with the invalid pordon eliminated. and it is hereby declered the iaseation of the pattiss hereto that 
they would have exemted the romaitring pattioas of t6is Agrament withoat including thorein any such part, parls, or 
po:tioa whic6 may for aay reason ba hereatEor dealared invalid. 

6. 	TLat, as uaed hmein: (a) Dirax comoetidon ateans design►  dovdopmwu, ptoduation, promotioa or sele of produoes 
or services compeli6ve with those af M-I; (b) Iadh ect comcetitioa meaas my employatmt by aay aompetitor or third 
pariy providing oompeting ptaducts or services to M-I's prodncts or seavicea for whom I will perform the ssme or 
similsr futctioas as I perfonned for M-I, (e) 	e~ shaD include, bst not be fmuoed to, oompany infotmatioa 
eaoompassed in ail drawings, designs, teohaiasl awnuals►  pkns+ proposals+ mufttmg and sales plens, ouatomer.liets, 
Saaaaial infotma6on, oosts, pricing informstton, owned or developed by M-I and geologicsl and other infotmaum 
acquired in confidence by M-I from its cusDamaas that has not praviously beeat publialy relassed by duiy sudbrized- 
representetives of Md or its onatomsrs. 

Bxecatedin 	W A K R(s 	Cmay, Stats of ]-EXi45 	.this ZS' day of DCTo8E12 	.19 g. 

MIM/
0' 
:

MW 
:~  • ~~ ;, , 

• / 	~ 

wITNESS 
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f•~ I' 	M' ~' ; 	1' 	M' ; ~I~ • 	• ~I~ : ~; ' 

TO: 	M I Dn'lting Fluids LLC. 
Atta Human Resonrces Departnneat 
P. O. Bog 42842 
Hou.srton, T% 77242 

I cercify that the answers to the following questions as to my self, my spouse, minor 
children and any relatives are true and correct: 

1: 	Have you furnfshed servlces to or sought or received, for personal or any other 
person's gaiq any payment, whether for services or otheryvise, loan (except from a 
bank), gift or discount of more that nominal value, or entertainment which goes 
beyond common courtesies usually associated with accepted business practice, from 
any busiaess enterprise which is a competitor of the company or has current or 
known prospective dealings with the Company as a supplier, customer, lessor or 
lessee? 	 Yes 	~/ No 

2. Have you, for personal or any other person's gain, deprived the Company of atry 
opportunity for benefit which could be construed as related to any er;stin or 
reasonably aaticipated future activity of the Company? 

Yes -LJo 

3. Have you, for personal . or atry other peison's gain, made use of or disclosed 
confidential information learned as a result of employment by tb.e Company? 

Yes 	✓ No 

4. Do you have any outside interest which materialty interferes with the time or 
attention you should devote to the Company? 	 Yes 	it—/No 

S. 	Do you have a direct or 'indirect 5nancial ivLterest in, or receive any compensation 
or other benefits as a result of, transactions between M-I DrMing Fiuids Company 
and any individual or business $rms: 

a. From which the Company purchases supplies, materials or property; 
b. Which renders any service to the Company; 
C. 	Wluch enters into leases with or assignments to or form the Company; 
d. To wbich the Company sells any of its products, materials, faci'lities or 

Pi''oPmtim; 
e. Wbich has any other contractual relations or business dealings with the 

CompaW 

(The financial interests mentioned above do not inciude interests in 
corporations listed on a national stock exchartge or traded over the counter, 
providin,g the financial interest is one percent or less of said corporation's 
outstanding shares.) 

Yes ✓No 

continued/ 

3 
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6. Have you used Corporate or subsidiary funds or assets for any unlawful or improper 
purpose? 	 Yes 	✓  No 

7. Are you aware of any undisclosed or unrecorded find or asset of the Company or 
any subsidiary established for any purpose? 

Yes 	✓  No 
S. 	Are you aware of any false or ardficial entry made on the books and recorrds of the 

Company or its subsidiarles for any reason, or any arrangement that results in such 
probibited act? 	 Yes 	✓  No 

9. Are you aware of any payment on behalf of the Company or any of its subsidiaries 
approved or made with the intention or undersianding that any part of such 
payment is to be used for purposes other than those described by the documents 
supporting the payment? 	 Yes 	-s—*eNo 

10. Have you been or are you in violation of the Code of ' Etbic.s 
. Policy? 	 Yes 	✓  No 

11. Do you lmow of any such violations? 
	

Yes 	/,LNo 

I certify that I have read and wdl retain for future refereace the Code of Ethics Policy 
adopted by M-I Dn'Iling Fluids L.L.C. I understand that any breach of the Po]icy may be 
cause for dismissal or other disdplinary action, including reimbursement of any losses to 
the Company. I also understand and I agrree . that if the answer to any of the above 
questions should later chan,ge, I will promptly inform my immediate supervisor, in wrritin,g, 
of a11 pertinent facts. 

Listed below are my business or personal relationships which may potentially oonstitttte a 
conflict as de5ned in this policy. 

4amM adM=d qmw be I  pima --acha 	dmc* 

Date:  

f il t 	 2ESCAIEcO En/61NEf4 

(Signature)  

5firWj' IT RD.y 	 ERL ,_ 1t0U57oN 
(Print Name) 	 ' ' 'ou/Location) 

4 
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Owen, Sam 

From: 	 Copyright Office < noreply@locgov> 
Sent: 	 Friday, April 06, 20181:18 PM 
To: 	 Trademarks SF 
Subject: 	 Confirmation of Receipt 

THIS IS AN AUTOMATED EMAIL - PLEASE DO NOT REPLY. 

Your Application and payment for the work Virtual Hydraulics 3.1 were received by the U.S.Copyright 
Office on 4/6/2018. 

PLEASE NOTE: Your submission is not complete until you upload or mail the material you are 
registering. To do so, logon to https://eco.coQyriaht.gov/eService  enu/ and click on case number 1- 
6466150738 in the Open Cases table. Follow the instructions to either upload a digital copy or mail a 
physical copy (with shipping slip attached) of the work being registered. Additional instructions and 
requirements for submitting the material being registered can be found at 
httR://www.cORklght.gov/eco/tiT)  . 

SHIPPING SLIPS: If you mail physical copies of the material being registered, the effective date of 
registration will be based on the date on which we receive the copies WITH CORRESPONDING 
SHIPPING SLIPS ATTACHED. 

A printable copy of the application will be available within 24 hours by clicking the My Applications 
link in the left top most navigation menu of the Home screen. 

You may check the status of this claim via eC0 using this number 1-6466150738. If you have questions 
or need assistance, Copyright Office contact information can be found at 
http://www.cop  +}~ri¢ht. oa v/help/index.html#aeneral. 

United States Copyright Office 
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Owen, Sam 

From: 	 Copyright Office <cop-rc@loc.gov> 
Sent: 	 Friday, April 06, 2018 1:26 PM 
To: 	 Trademarks SF 
Subject: 	 Acknowledgement of Uploaded Deposit 

THIS IS AN AUTOMATED EMAIL. PLEASE DO NOT REPLY. 

Thank you for submitting your registratlon claim using the Electronic Copyright OfPice {ECO} System. 

The following files were successfuily uploaded for service request 1-6466150738 

File Name :vh first_part_2_ basform 03282006.pdf 
Fife Size :170371 KB 
Date/Time :4/6/2018 4:22:57 PM 

File Name :vh last_part_1= vrdh output_01022007.pdf 
File Size :553836 KB 
Date/rime :4/6/2018 4:22:59 PM 

File Name :vh first_part_1_ _virhyd_010S2007.pdf 
File Size :55208 KB 
Date/Time :4/6/2018 4:22:56 PM 

[THREAD ID:1-2YXVIGH] 

United States Copyright Office 
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Owen, Sam 

From: 	 Copyright Office <noreply@loc.gov> 
Sent: 	 Friday, April 06, 20181:18 PM 
To: 	 Trademarks SF 
Subject: 	 Confirmation of Receipt 

THIS IS AN AUTOMATED EMAIL - PLEASE DO NOT REPLY. 

Your Application and payment for the work Virtual Hydraulics 3.2 were received by the U.S.Copyright 
Office on 4/6/2018. 

PLEASE NOTE: Your submission is not complete until you upload or mail the material you are 
registering. To do so, logon to  https://eco.convright.aov/eService  enu/  and click on case number 1- 
6466150853 in the Open Cases table. Follow the instructions to either upload a digital copy or mail a 
physical copy (with shipping slip attached) of the work being registered. Additional instructions and 
requirements for subniitting the material being registered can be found at 
http://www.copyrieht.eov/eco/tips/.  

SHIPPING SLIPS: lf you mail physical copies of the material being registered, the effective date of 
registration will be based on the date on which we receive the copies WITH CORRESPONDING 
SHIPPING SLIPS ATTACHED. 

A printable copy of the application will be available within 24 hours by clicking the My Applications 
link in the lefft top most navigation menu of the Home screen. 

You may check the status of this claim via eC0 using this number 1-6466150853. If you have questions 
or need assistance, Copyright Office contact information can be found at 
http://www.copYright. og_ v/help/index.html# eg_ neral. 

United States Copyright Office 
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Owen, Sam 

From: 	 Copyright Office <cop-rc@loc.gov> 
Sent: 	 Friday, April 06, 20181:26 PM 
To: 	 Trademarks SF 
Subject: 	 Acknowiedgement of Uploaded Deposit 

THIS IS AN AUTOMATED EMAIL. PLEASE DO NOT REPLY. 

Thank you for submitting your registration claim using the Electronic Copyright Office (ECO) System. 

The foliowing fiies were successfully upioaded for service request 1-6466150853 

File Name :vh first_part_2_-_basform 05192008.pdf 
File Size :170370 KB 
Date/Time :4/6/2018 4:24:15 PM 

File Name :vh_last_part_1_-_vrdh_output 04162009.pdf 
File Size :558967 KB 
Date/Time :4/6/2018 4:24:17 PM 

File Name :vh_first_part_i_ _virhyd_10202008.pdf 
File Size :56182 KB 
Date/Time :4/6/2018 4:24:15 PM 

[THREAD ID:1-2YXVIHBj 

United States Copyright Office 
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Owen, Sam 

From: 	 Copyright Offce <noreply@loc.gov> 
Sent: 	 Friday, April 06, 2018 1:18 PM 
To: 	 Trademarks SF 
Subject: 	 Confirmation of Receipt 

THIS IS AN AUTOMATED EMAIL - PLEASE DO NOT REPLY. 

Your Application and payment for the work Virtual Hydraulics 3.3 were received by the U.S.Copyright 
Of6ce on 4/6/2018. 

PLEASE NOTE: Your submission is not complete until you upload or mail the material you are 
registering. To do so, logon to  https://eco.cop,yright.aov/eService enu/  and click on case number 1- 
6466151068 in the Open Cases table. Follow the instructions to either upload a digital copy or mail a 
physical copy (with shipping slip attached) of the work being registered. Additional instructions and 
requirements for submitting the rnaterial being registered can be found at 
http://www.couvriaht.eov/eco/tips/.  

SHIPPING SLIPS: If you mail physical copies of the material being registered, the effective date of 
registration will be based on the date on which we receive the copies WITH COR.RESPONDING 
SHIPPING SLIPS ATTACHED. 

A printable copy of the application will be available within 24 hours by clicking the My Applications 
link in the left top most navigation menu of the Home screen. 

You may check the status of this claim via eC0 using this number 1-6466151068. If you have questions 
or need assistance, Copyright Office contact information can be found at 
htro://www.cowriaht.aov/help/index.html#aeneral. 

United States Copyright Office 
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Owen, Sam 

From: 	 Copyright Office <cop-rc@loc.gov> 
Sent: 	 Friday, April 06, 20181:30 PM 
To: 	 Trademarks SF 
Subject: 	 Acknowledgement of Uploaded Deposit 

THIS IS AN AUTOMATED EMAIL. PLEASE DO NOT REPLY. 

Thank you for submitting your registration ciaim using the Electronic Copyright Office (ECO) System. 

The foilowing fiies were successfully uploaded for service request 1-6466151068 

File Name :vh_first_part_2_ basform_01082010.pdf 
File Size :178453 KB 
Date/Time :4/6/2018 4:25:26 PM 

File Name :vh_last_part_1_ _vrdh_output 07082013.pdf 
File Size :874414 KB 
Date/Time :4/6/2018 4:25:26 PM 

File Name :vh_first_part_1_ =virhyd_07182013.pdf 
File Size :59852 KB 
Date/Time :4/6/2018 4:25:26 PM 

[THREAD ID: 1-2YXVK7N] 

United States Copyright Office 
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Owen, Sam 

From: 	 Copyright Office <noreply@loc gov> 
Sent: 	 Friday, Apri106, 20181:18 PM 
To: 	 Trademarks SF 
Subject: 	 Confirmation of Receipt 

THIS IS AN AUTOMATED EMAIL - PLEASE DO NOT REPLY. 

Your Application and payment for the work Virtual Hydraulics 3.4 were received by the U.S.Copyright 
Office on 4/6/2018. 

PLEASE NOTE: Your submission is not complete until you upload or mail the material you are 
registering. To do so, logon to  https://eco.copyright.gov/eService  enu/  and click on case number 1- 
6466215213 in the Open Cases table. Follow the instructions to either upload a digital copy or mail a 
physical copy (with shipping slip attached) of the work being registered. Additional instructions and 
requirements for submitiing the material being registered can be found at 
ht(R://www.co2yright.gov/eco/tip  . 

SHIPPING SLIPS: If you mail physical copies of the material being registered, the effective date of 
registration will be based on the date on which we receive the copies WITH CORRESPONDING 
SHIPPING SLIPS ATTACHED. 

A printable copy of the application will be available within 24 hours by clicking the My Applications 
link in the left top most navigation menu of the Home screen. 

You may check the status of this claim via eC0 using this number 1-6466215213. If you have questions 
or need assistance, Copyright Office contact information can be found at 
http://www.copyright.gov/help/index.html#  eg neral. 

United States Copyright Office 
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Owen, Sam 

From: 	 Copyright Office <cop-rc@loc.gov> 
Sent: 	 Friday, April 06, 20181:30 PM 
To: 	 Trademarks SF 
Subject: 	 Acknowledgement of Uploaded Deposit 

THIS IS AN AUTOMATED EMAIL. PLEASE DO NOT REPLY. 

Thank you for submitting your registration claim using the Electronic Copyright Office (ECO) System. 

The following fiies were successfully uploaded for service request 1-6466215213 

File Name :vh_first_part_2= basform 12102012.pdf 
File Size :178686 KB 
Date/Time :4/6/2018 4:26:07 PM 

File Name :vh last_part_1_ vrdh output 12102012.pdf 
File Size :998755 KB 
Date/Time :4/6/2018 4:26:11 PM 

File Name :vh first_part_1_ virhyd 01172013.pdf 
File Size :63065 KB 
Date/Time :4/6/2018 4:26:07 PM 

[THREAD ID: 1-2YXVK921 

United States Copyright Office 
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Owen, Sam 

From: 	 Copyright Office <noreply@ioc.gov> 
Sent: 	 Friday, April 06, 20181:18 PM 
To: 	 Trademarks SF 
Subject: 	 Confirmation of Receipt 

THIS IS AN AUTOMATED EMAIL - PLEASE DO NOT REPLY. 

Your Application and payment for the work Virtual Hydraulics 3.5 were received by the U.S.Copyright 
Office on 4/6/201 8. 	 . 

PLEASE NOTE: Your submission is not complete until you upload or mail the material you are 
registering. To do so, logon to httns://eco.copyright.gov/eService  enu/ and click on case number 1- 
6466215378 in the Open Cases table. Follow the instructions to either upload a digital copy or mail a 
physical copy (with shipping slip attached) of the work being registered. Additional instructions and 
requirements for submitting the material being registered can be found at 
hM://www.copyright.gov/eco/tij2  . 

SHIPPING SLIPS: If you mail physical copies of the material being registered, the effective date of 
registration will be based on the date on which we receive the copies WITH CORRESPONDING 
SHIPPING SLIPS ATTACHED. 

A printable copy of the application will be available within 24 hours by clicking the My Applications 
link in the left top most navigation menu of the Home screen. 

You may check the status of this claim via eC0 using this number 1-6466215378. If you have questions 
or need assistance, Copyright Office contact infonnation can be found at 
http://www.copyright.gov/help/index.html#general.  

United States Copyright Office 



Case 4:18-cv-01099 Document 1-7 Filed in TXSD on 04/06/18 Page 3 of 3 

Owen, Sam 

From: 	 Copyright Office <cop-rc@loc.gov> 
Sent: 	 Friday, April 06, 2018 1:30 PM 
To: 	 Trademarks SF 
Subject: 	 Acknowledgement of Uploaded Deposit 

THIS IS AN AUTOMATED EMAIL. PLEASE DO NOT REPLY. 

Thank you for submitting your registration claim using the Electronic Copyright Office (ECO) System. 

The following files were successfully uploaded for service request 1-6466215378 

File Name :vh first_part 2_ _basform_03212013.pdf 
File Size :178096 KB 
Date/Time :4/6/2018 4:26:52 PM 

File Name :vh_last_part_i_ _vrdh output_07092013.pdf 
File Size :1003423 KB 
Date/rime :4/6/2018 4:26:56 PM 

File Name :vh first_part_1=  virhyd 08202013.pdf 
File Size :60470 KB 
Date/Time :4/6/2018 4:26:52 PM 

[THREAD ID: 1-2YXVK9W) 

United States Copyright Office 
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Reglstration #: '-APPLICATION-• 
Servlce Request #: 1-6435965971 

Maii Certificate 

MH2 Technology Law Group, LLP 
Garrett Atkinson 
1951 Kidwell Dr., Suite 550 
Vienna, VA 22182 United States 

Priority: Routine 	 Appllcation Date: Mar+ch 29, 2018 

Correspondent 

Name: Garrott Atlonson 
Email: gatkinson@mh2law.com  

Telephone: (703)917-0000x136 
Address: 1951 Kidwep Dr., Ste 550 

Vienna, VA 22182 United States 
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Registration Number 

*-APPLICATION-* 

Title 

Title of Work: Virtual Hydraulics 3(2013) 
Volume: 3 
Date on Copies: 2013 

Completion/Publication 

Year of Completion: 2013 
Date of ist Publication: January Ol, 2013 

Nation of 1f' PubHcation: United States 

Author 

• Author: M-I LLC 
Author Created: computer program 

Work made for hire: Yes 
Citizen of United States 

Domiciled in: United States 

Copyright Claimant 

Copyrigbt Clalmant: M-I LLC 
5950 North Course Drive, Houston, TX, 77072, United States 

Certification 

Name: Garrett Atldnson 
Date: March 29, 2018 

Appllcant's Tracicing Number: 0162.0194 

Page 1 of 1 
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~ Nome ~~( My Profite I Help ,~ Contact Us ) tog out ~ 

lw IN 

Case Summary: 

Cases;<: 1-6435965971 

Title: Virtual Hydraulics 3 (2013) 

Fee Due: 55.00 

Type of Case: Literary Work 

Service Fee Paid: 55.00 

Opened: 3/29/2018 

Contact Name: Garrett Atkinson 

CIaIm Statusr Pending 

~Subtiiit Your. 

T.o comptete your submission, please submit~the requir+ed copy(ies) of your work. You may (1) upload electronic files if the work meets the 
requirements: otherwise, you must (2) send the work by mail (do not do both). 

Upload your work(s): Please perform the following steps for the case(s) tn the table below. 

~

~(1) 
Step 1: Clidc the "Seleet files to upload" button. Using your c:omputer s browser, select your files for the corresponding work then click ihe 
"Start upload" button. 
tStep 2: After uptoading all files for this work, click the corresponding "Complete Your Sutxnission" bufton., Files cannot be uploaded later than 
5 days after your first file is received. 

Please note: Files cannot be returned or deieted once uptoaded. To avoid delays and/or a later effective date of registration, piease 	~ 
verify the following before uptoading a copy of your work(s): 

. 	It is a category of work that may be uploaded 
• It is an aoceptable file type 

~ 

. 	It is an acceptable file size 
i 
iUpload Your Work(s) , 

se Detells, StoO 1: Select & Upload Files 	 tep 2: Complete Your Submisston 	 i 
1-6435965971 	 — EEEI Virlusl liydraulics 3(2013) 	

Ciaim sutimisslon camplsted; no lurther acllon requlred 
~ otume: 

~[
itte: 

Number CGgk here for mom Informatlori 
View sue Date: 	 Uploaded Flle Nemes 

~ 	of Work: Litera 	Work  
Updates t 

Comments 0 
	

Aetivity Type 0 	 status ;~;. 	Created ~; 

Submitted by G]ATKINSON on 03/29I2018 
	

Upload Deposit 	 Recerved 	3/29/201810:50:06 AM 

Click the "Create Shipping Slip" button in the table below; a Shipping S19p link will appear in the Attachments column. 

Click the Shipping Slip Ilnk and print out and attach the shipping slip(s) to your deposit copy(ies). For multiple cases, be sure to 
attach shipping slips to the correspanding copies. 

Mail the deposit copy(ies) within 30 days to the Copyright Office address at the bottom of the slip.Note: Your effective date of registration will 
be based on the date on which we receive the copies with corresponding shipping siips attached. 

"Home" after uploading files(s) or printing shipping siip(s). You may verify the submission in the open Cases table on your eC0 
~ page. 

~ Attardtment Name:~ 	 Flle Type" 	 Size `~; 	Date and Tfine ` 	 ~ Comments 
ke: 

 
Pdvacy Act Not 	Seebons 408-010 of tile 17 of Iha unAed SWtes Code autftoritA 1he CopyrigM Offiee to co0ed the personatly identifying infortnalion requasted on Ihis form in order (o process the 
applicofion for copyrlght reglstral'an. By provlding thie Inrormalbn you are agreaing to rouline uses of Ihe informallon Ihal rcxhrde pub0ea8on la giva legel nolico of your copyrighl claim as required by 17 
U.S.C. § 705. It wpl appear in me Ofrco's online cataing, It you do not prorido the Informalion requesled, registruGon may be eatused or dclayed, and you may nul be onlflled to cortain rolief, romedies, 
and b¢nefits under Ihe copyright law. 

ffle:///Lj/...iles/0162 (SCHLUMBERGER INFORMATION SOLUTIONS)/0162.0195 (Copyright)/Elecironic Copyright Office (eC0) - 3-6.html[3/29/2018 11:14:57 AM) 
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Registration #: *-APPLICATION-* 
Service Request #: 1-6439726684 

Mail Certificate 

MH2 Technology Law Group, LLP 
Garrett Atkinson 
1951 Kidwell Dr., Suite 550 
Vienna, VA 22182 United States 

Priority: ' Routine 	 Application Date: March 29, 2018 

Correspondent 

Organizatlon Name: M-1 LLC 
Name: Garrett Atkinson 
Email: gatkinson©mh2law.com  

Address: 5950 North Course Drive 
Houston, TN 77072 United States 
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Registration Number 

*-APPLICATION-* 

Title 

Title of Work: Virtual Hydraulics 3(2014) 
Volume: 3 
Date on Copies: 2014 

CompletionlPublication 

Year of Completion: 2014 
Date of Ist Publication: January 01, 2014 

Nation of 1" Publication: United States 

Author 

• Author: M-I LLC 
Author Created: computer program 

Work made for hire: Yes 
Citizen of: United States 

Domiciled in: United States 

Copyright Claimant 

Copyright Ciaimant: M-I LLC 
5950 North Course Drive, Houston, TX, 77072, United States 

Certification 

Name: Garrett Atkinson 
Date: March 29, 2018 

Applicant's Tracking Number: 0162.0195 

Page 1 of 1 



Electronic Copyright Office (eCO) - 3 
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A Home 	My Profiie I Help I Contact Us I Log Out ( 

Case Summary: 

Case #: 1-6439726684 	 Type of Case: Literary Work 	 Opened: 3/29/2018 

Title: Vrtual Hydraulics 3(2014) 	 Contact Name: Garrett Atkinson 

Fee Due: 55.00 	 Service Fee Paid: 55.00 	 Claim Status: Pending 

o eomplete your submission, please submit the required copy(ies) of your work. You may (1) upload electronic files if the work meets the 
equirements; otherwise, you must (2) send the work by mail (do not do both). 

1) Upload your work(s): Please perform the following steps for the case(s) in the table below. 
itep 1: Click the "Select files to upload" buiton. Using your computer's browser, select your files for the corresponding work then click the 
Start upload" button. 
itep 2: After uploading all files for this work, click the corresponding "Complete Your Submission" button. Files cannot be uploaded later than 
i days after your first file is received. 

>lease note: Files cannot be retumed or deleted once uploaded. To avoid delays and/or a tater effective date of registration, please 
rerify the following before uptoading a copy of your work(s): 

• It is a category of work that may be uploaded 
• It is an acceptable file type 
• It is an acceptable file size 

. 	 , 

~Il ivil" Pe 

ase'Details:` ' 	 te 1 Select & U load Files 	 tep 2: Complete Your Submiesion 
se p: 1-6439726684  

tle: Virtual Hydrauiics 3(2014)  
Clatm submisswn completed; no funher atttian required oiume: 	 r  

umber. 	 w C.hck tiere formore information 

~sue Date' A~~ iEtv Upioaded Fiie tJames 

of Work: Litararv Work 	 ~~;,~w 	 °~~a.~.;::-:,  

..~..~..• 	 ~.._~.:,.~._-..:....:,._.~_.-:,_--~:~_.~.~.<:~Y. .:....... ..... ....,.~~.:.~,~-.a..o-.~,._._....,.. 
Comments 	 Activity Type 	 Created ` 

Submitted by GUITKINSON on 03/29/2018 	 ~ T Upioad Deposit - 	~BYReceived ~ 	3R9/2018 10:50:11 AM  

2) Send Your Work(s) by Mail: 

Click the "Create Shipping Slip" button in the table below; a Shipping Slip link will appear in the Aftachments column. 

Click the Shipping Slip link and print out and attach the shipping slip(s) to your deposit copy(ies). For multiple cases, be sure to 
attach shipping slips to the corresponding copies. 	 ~ 

Mail the deposit copy(ies) within 30 days to the Copyright Office address at the bottom of the slip.Note: Your effective date of registrafion will : 
be based on the date on which we receive the copies with corresponding shipping sifps attached. 	 ~ 

"Home" after uploading files(s) or printing shipping slip(s). You may verify the submission in the open Cases table on your eC0 
: page. 

) Attachment Name :7 	 File Type ~ 	 size ~ 	Date and Time `- 	 Comments ~ 	 ..•:., ~~>.a~,r,E; ,  ~•.R__,._ 
Privacy Ad Notice: SecOons 408-410 of ti0e 17 of the United Stales Code authodze the Copyrlght Offioe to colled the peraonelly identifying information n3quested an this form in order to proceu the 
appNcation for copydght registration. 8y providing this Information you are agreeing to rou8ne uses of the infonnatlon thal inolude pubGoation to give legal rmflce of your copyright cleim as required by 17 
U.S.C. § 705. It wIU appear In the Omce's online aatalog. If you do not provide the InformaUon requested, regislra8on may be refused or delayed, and you may not be entltled to certain reliet, remediea. 
artd benefits under the copyright law. 

file:///Ll/ ... t F(es/0162 (SCHLUMBERGER INFORMATION SOLUTIONS)/0162.0195 (Copyright)/Electronic Copyright office (eC0) - 3.html[3/29/201811:07:44 AM] 
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Owen, Sam 

From: 	 Copyright Office <noreply@loc.gov> 
Senr 	 Friday, April 06, 20181:18 PM 
To: 	 Trademarks SF 
Subject: 	 Confirmation of Receipt 

THIS IS AN AUTOMATED EMAIL - PLEASE DO NOT REPLY. 

Your Application and payment for the work Virtual Completions Solution 1.0 were received by the 
U.S.Copyright Office on 4/6/2018. 

PLEASE NOTE: Your submission is not complete until you upload or mail the material you are 
registering. To do so, logon to  https://eco.copyright.eov/eService  enu/  and click on case number 1- 
6465997871 in the Open Cases table. Follow the instructions to either upload a digital copy or mail a 
physical copy (with shipping slip attached) of the work being registered. Additional instructions and 
requirements for submitting the material being registered can be found at 
httR://www.copyrip,ht.gov/eco/tips/.  

SHIPPING SLIPS: If you mail physical copies of the material being registered, the effective date of 
registration will be based on the date on which we receive the copies WITH CORRESPONDING 
SHIPPING SLIPS ATTACHED. 

A printable copy of the application will be available within 24 hours by clicking the My Applications 
link in the left top most navigation menu of the Home screen. 

You may check the status of this claim via eC0 using this number 1-6465997871. If you have questions 
or need assistance, Copyright Office contact information can be found at 
http://www.copyright. og_ v/help/index.html# eneral. 

United States Copyright Office 
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Owen, Sam 

From: 	 Copyright Office <cop-rc@loc.gov> 
Sent: 	 Friday, April 06, 20181:26 PM 
To: 	 Trademarks SF 
Subject: 	 Acknowledgement of Uploaded Deposit 

THIS IS AN AUTOMATED EMAIL. PLEASE DO NOT REPLY. 

Thank you for submitting your registration ciaim using the Electronic Copyright Office (ECO) System. 

The following fiies were successfully uploaded for service request 1-6465997871 

File Name :vcs first_part_1_ _program_02012010.pdf 
File Size :37718 KB 
Date/Time :4/6/2018 4:20:08 PM 

File Name :vcs_first_part 2_ _frmmainframe_02112013.pdf 
File Size :305369 KB 
Date/Time :4/6/2018 4:20:09 PM 

.File Name :vcs last_part_i_-_geomexlreport_08192011.pdf 
File Size :140441 KB 
Date/Time :4/6/2018 4:20:08 PM 

File Name :vcs last_part_2_ dprobexlreport_01102013.pdf 
File Size :89307 KB 
Date/Time :4/6/2018 4:20:08 PM 

File Name :vcs — last_part_3_ _disproexireport_07112013.pdf 
File Size :189967 KB 
Date/Time :4/6/2018 4:20:08 PM 

[THREAD ID: 1-2YXVHMN] 

United States Copyright Office 
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Owen, Sam 

From: 	 Copyright Office <noreply@loc.gov> 
Sent: 	 Friday, April 06, 20181:18 PM 
To: 	 Trademarks SF 
Subject: 	 Confirmation of Receipt 

THIS IS AN AUTOMATED EMAIL - PLEASE DO NOT REPLY. 

Your Application and payment for the work Virtual Completions Solution 1.1 were received by the 
U.S.Copyright Office on 4/6/2018. 

PLEASE NOTE: Your submission is not complete until you upload or mail the material you are 
registering. To do so, logon to llttps://eco.copyright.gov/eService  enu/ and click on case number 1- 
6466150633 in the Open Cases table. Follow the instructions to either upload a digital copy or mail a 
physical copy (with shipping slip attached) of the work being registered. Additional instructions and 
requirements for submitting the material being registered can be found at 
http://www.cop  +Lri T~ht.gov/eco/tips/.  

SHIPPING SLIPS: If you mail physical copies of the material being registered, the effective date of 
registration will be based on the date on which we receive the copies WITH CORRESPONDING 
SHIPPING SL.IPS ATTACHED. 

A printable copy of the application will be available within 24 hours by clicking the My Applications 
link in the left top most navigation menu of the Home screen, 

You may check the status of this claim via eC0 using this number 1-6466150633. If you have questions 
or need assistance, Copyright Office contact information can be found at 
htti)://www.col)vright.gov/hely/index.html~eneral. 

United States Copyright Office 



Case 4:18-cv-01099 Document 1-11 Filed in TXSD on 04/06/18 Page 3 of 3 

Owen, Sam 

From: 	 Copyright Office <cop-rc@loc.gov> 
Sent: 	 Friday, April 06, 20181:26 PM 
To: 	 Trademarks SF 
Subject: 	 Acknowiedgement of Uploaded Deposit 

THIS IS AN AUTOMATED EMAIL. PLEASE DO NOT REPLY. 

Thank you for submitting your registration claim using the Electronic Copyright Office (ECO) System. 

The following fiies were successfuliy uploaded for senrice request 1-6466150633 

File Name :vcs_first_part_2_ frmmainframe_04082013.pdf 
File Size :360812 KB 
Date/Time :4/6/2018 4:21:57 PM 

File Name :vcs_last_part_1_-__geomexlreport_04082013.pdf 
File Size :140494 KB 
Date/Tme :4/6/2018 4:21:56 PM 

File Name :vcs_last_part 2_ _dprobexlreport_04082013.pdf 
File Size :89333 KB 
Date/Time :4/6/2018 4:21:56 PM 

File Name :vcs_last_part_3_ disproexlreport_04082013.pdf 
File Size :165567 KB 
Date/Time :4/6/2018 4:21:57 PM 

File Name :vcs first_part_1_ _program 04082013.pdf 
File Size :37848 KB 
Date/Time :4/6/2018 4:21:56 PM 

[THREAD ID: 1-2YXVIFN] 

United States Copyright Office 
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Registration #: '-APPLICATION-• 
Service Request #: 1-6439727175 

Mail Certificate 

MH2 Technology Law Group, LLP 
Garrett Atkinson 
1951 Kidwell Dr., Suite 550 
Vienna, VA 22182 United States 

Priority: Routine 
	

Application Date: March 29, 2018 

Correspondent 

Organization Name: MH2 Technology Law Group, LLP 
Name: Garrett Atkinson 
Email: gatkinson@mh2law.com  

Address: 1951 Kidwell Dr., Ste 550 
Vienna, VA 22182 United States 
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Registration Number 

*-APPLICATION-* 

Title 

Title of Work: Virtual Completion Solutions 1.2 (Mar. 2014) 
Volume: 1.2 
Date on Copies: 2014 

Completion/Pubiication 

Year of Completion: 2014 
Date of lst Publication: March O1, 2014 

Nation of 11" Publication: United States 

Author 

• Author: M-I LLC 
Author Created: computer program 

Work made for hire: Yes 
Citizen of: United States 

Domiciled in: United States 

Copyright Claimant 

Copyright Claimant: M-I LLC 
5950 North Course Drive, Houston, TX, 77072, United States 

Certification 

Name: Garrett Atkinson 
Date: March 29, 2018 

Applicant's Tracking Number: 0162.0195 

Page 1 of 1 
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l®1 	
r~ 

Home 	My ProFile I Help I Contact Us I Log Out I 

C<c:Backl119 ~ 
Case Summary: 

Case #: 1-6439727175 	 Type of Case: Literary Work 

Tide: Virtuai CompleGon Sofulions 1.2 (Mar. 2014) 

Fee Due: 55.00 	 Service Fee Paitl: 55.00 

Opened: 3t2912018 

Contact Name: Garreft Atkinson 

Ciaim Status: Pending 

7o complete your submission, please submit the required copy(ies) of your work. You may (1) upload electronic files if the work meets the 
requirements; otherwise, you must (2) send the work by mail (do not do both). 

(1) Upload your work(s): Please perform the following steps for the case(s) in the table below. 
:Step 1: Click the "Select files to upload" button. Using your computer's browser, select your files for the corresponding work then click the 
:"Start upload" button. 
;Step 2: After uploading all fiies for this work, click the corresponding "Complete Your Submission" button. Files cannot be uploaded later than 
~5 days after your first file is received. 

~Please note: Files cannot be returned or deleted once uploaded. To avoid detays andtor a later effective date of registration, ptease 
.verify the following before uptoading a copy of your work(s): 

• It is a category of work that may be uploaded 
• It is an acceptable fiie type 	 ~ 
. It is an acceptable file size 

, 
,. 

~ 	se Detaiis 	 Ste p 1: Seiect & Upload Files 	 Otep 2: Complete Your Submission 
' 	se #:1-6439727175 

~ 	itie: Virtual Completion 5alutions 7.2 (Mar. 2074) 	
Claim submission completed; no funher action required olume: 

~ Number: 	 Click here for mora infomtation  
ssue Date• 	 lrew UpYoaded File Names 	 g 

~ 	pe of work: Lherary Work   	 . , 

.. . 	 . y~y s td ? 	 s 

t Comments `" 	 Activity Type 1 	 StatUs = 	Created  

I Submitted by G7A7KINSON on 03/29/2018  	 Upload Deposit-- 	 Received 	3/29/2018 10:49:53 AM  
. 	.. 	. 	, . _. ... . .. _ 	 ~.~-.~.,....... . . . . . . :. 

1(2) Send Your Work(s) by Maii: 

I Click the "Create Shipping Stip" button in the table below; a Shipping Slip link will appear in the Attachments column. 

t. Click the Shipping Slip link and print out and attach the shipping siip(s) to your deposit copy(ies). For multiple cases, be sure to 
~ attach shipping slips to the corresponding copies. 

~• Mail the deposit copy(ies) within 30 days to the Copyright C+ffice address at the bottom of the s1ip.Note: Youreffective date of registration will 
~ be based on the date on which we receive the copies with corresponding shipping slips attached. 

Clicc "Home" after uploading files(s) or printing shipping slip(s). You may verify the submission in the open Cases table on your eC0 	~ 
Home page. 

III Create Shipping Slip  
~  

Attachment Name " 	 File Type ~ 	 Slze `-; 	Date and Time = 	 Comments 
..  

Pnva~y Act Not®: Set~ons 406-410 ol tttle 17 of ihe United States Code aulhonze lhe Copynght Otfrce to oollect the personally idanbtying infonnalion reqtiested on this form,n order to procass the 
application for oopydgtht registration. By providing this infonnation you are agreeing to routine uses of the Information that indude pubpeation to give Iegal notice of your eopynght daim as required by 17 
U.S.C. § 705. It wUl appear in the Office's onGna catalog, If you do not provide the infortpation requestetl, regisbation may be refused or delayed, and you may not be entltled to rertain relief, remedies, 
and bene8ts under lhe copyright law. 

file:///LI/•••iles/0162 (SCHLUMBERGER INFORMATION SOLUTIONS)/0162.0195 (Copyright)/Electlronic Copyright Office (eC0) - 3-5.html[3/29/201811:13:59 AM] 
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Registration #: •-APPLICATION-• 
Service Request #: 1-6439924499 

Mail Certificate 

MH2 Technology Law Group, LLP 
Garrett Atkinson 
1951 Kidwell Dr., Suite 550 
Vienna, VA 22182 United States 

Priority: Routine 	 Application Date: March 29, 2018 

Correspondent 

Organization Name: MH2 Technology Law Group, LLP 
Name: Garrett Atkinson 
Email: gatkinson@mh2law.com  

Address: 1951 Kidwell Dr, Ste 550 
Vienna, VA 22182 United States 
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Registration Number 

*-APPLICATION-* 

Tit1e 

Title of Work: Virtual Completion Solutions 1.2 (Dec. 2014) 
Volume: 1.2 
Date on Copies: 2014 

Completion/Publication 

Year of Completion: 2014 
Date of Ist Publication: December Ol, 2014 

Nation of 1" Publication: United States 

Author 

• Author: M-1 LLC 
Author Created: computer program 

Work made for hire: Yes 
Citizen of: United States 

Domiciled in: United States 

Copyright Claimant 

Copyright Claimant: M-1 LLC 
5950 North Course Drive, Houston, TX, 77072, United States 

Certification 

Name: Garrett Atkinson 
Date: March 29, 2018 

Applicant's Tracking Number: 0162.0195 

Page I of 1 
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®  
ro 	 Home ~`~ ~ My Profile ~ Help I CoMact Us Log Out ~ 

H ® 
Case Summary: 

Case #: 1-6439924499 	 Type of Case: Literary Work 

Titte: Virtual Compietion SoluGons 1.2 (Dec. 2014) 

Fee Due: 55.00 	 Service Fee Paid: 55.00 

Opened: 3/29/2018 

Contact Name: Garreti Atkinson 

Claim Status: Pending 

) complete your submission, please submit the required copy(ies) of your work. You may (1) upload electronic files if the work meets the 
quirements; otherwise, you must (2) send the work by mail (do not do both). 

) Upload your work(s): Please perform the following steps for the case(s) in the table below. 
tep 1: Click the "Select files to upload" button. Using your computer s browser, select your files for the corresponding work then click the 
;tart upload" button. 
tep 2: After upioading all files for this woric, click the corresponding "Complete Yaur Submission" button. Files cannot be uploaded later than 
days after your first file is received. 

, note: Files cannot be retumed or deleted once uploaded. To avoid delays and/or a later effective date of registration, piease 
the following before upioading a copy of your work(s): 

. 	It is a category of work that may be uploaded 
• it is an acceptable file type 
• It is an acceptable file size 

;case Dateils 	 Step 1: Select 1L UplOad Fftes 	 te 2: Com lete Your Submisslon 	 ~ 
se #: 1-6439924499 	 ; _... 	: 	. 	...: ~. •.: 

i 	I 	 lu i n 1.2 D 	201 
 .:... -: 

Ue. vrtua Completion So t o s 	( ec. 	4) 	 - 	• 	- 	 ' 	 ~``•~' ` , 	 ...... 	......~:: 	 .. 	. 	. 	. 	......... 	....:.. 	_ 	 ._... 	_ 	. _... 
; 	 Glafm'siibmission ooinpleted;:no fqrffie~action required•:: :...... 	 r. 	 r........ 	r ......... ......: a : •::.. 	. 	 ~_.' _~.. 	; = : 
' OiUme: 	 .:::~:::...,.;;;~:.G;..... : ::;-%:,~>:.: ~ 	...._. .. 	 'aPi'.a~:

f: 
. 	..... ......: .. .. 	. ..... : ~ 	.. 	. .. 	... .. 	....:;:: 	- 	:. 

i 	 Cliok fiere for more: infomiation` 	'- 	~'~: . • ....:~:•:•.. 	.~.:..,;.:.. 	. 
: 	umber: 	

Vew Uptoaded. Fiie Names 	 ; :..:~._•~ 	•c• 
i ssue Date: 	 " " i 	 :..  vpe of Work: Literarv Work 	 ~ 	4 ~{r,. ... 	d~ , . . .: {:.: ... ... 	. 	. .,t L : ...,. ... 	~. 	 E 

Commenfs 1, 
	

ActivityType:~ 	statuso 	Created;v. 

Submitted by GIATIQNSON on 03/29/2018 
	

Upload Deposit 	 Received 	3/29/2018 10:55:38 AM 

Click the "Create Shipping Slip" button in the table below; a Shipping Slip link will appear in the Attachments column. 

Click the Shipping Slip link and print out and attach the shipping slip(s) to your deposit copy(ies). For multiple cases, be sure to 
attach shipping slips to the oorresponding copies. 

Mail the deposit copy(ies) within 30 days to the Copyright Offiee address at the boftom of the s1ip.Note: Your effective date of registration wiil 
be based on the date on which we receive the copies with corresponding shipping siips attached. 

"Home" after uploading files(s) or printing shipping slip(s). You may verify the submission in the open Cases table on your eC0 
i page. 

L ~.r.eaie.an~pptny 3atp IIi: 	,  r. 	 ►  • 	• • 	.:, 

~ Attachment Name " 	 Fife 7ype ~~J' 	_s 	size 7 	Date and Time 0 	 Commefns Q 	'y 
i :~rs. ,~.ar:v.- W"aNa~'.r•.'7:5^:mlw:.`.'t::: 	•-'~r^~ __ 	'G.'+.'v:~ ~•.~-` 	̂~...;:::•.7ttf.'Ef. :.~^==cuw 	s6,~i,L'Yu1'L=•~' ''~ 	_ _ 	-:S'Affia~ '"-':,axncscc~ 
Piivaey Ad Notice: Sedions 408-410 0! litte 17 of the Unfted States Code aulhorfze the Copyright Onice to eolled the personegy Identirying~information iequested on thls fortn in order to proeess the 
appiieation for eopyrtgM regfatretfon. By pmviding this infonnation you are agmeing to roWne uses of Ine intormagon that Intlude pubtieatlon to give tegaf nogce of your eopydght daim as reqWred by 17 
U.S.C. § 705. It wIll appear in the Ofgceb online catalog. If you do not provide the Information requested, regisba0an may be refused or delayed, and you may no1 be antltled to aenain rellef, remedlss, 
and benePos underthe oopydgntlaw. 

file:///LI/ ... iles/0162 (SCHLUMBERGER INFORMAlION SOLUlIONS)/0162.0195 (Copyright)/Electronic Copyright Office (eC0) - 3-N.htmi[3/29/201811:16:42 AM] 
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Registration #: '-APPLICATION-"' 
Service Request #: 1-6439924269 

Mail Certificate 

MH2 Technology Law Group, LLP 
Garrett Atkinson 
1951 Kidwell Dr., Suite 550 
Vienna, VA 22182 United States 

Priority: Routine 	 Application Date: March 29, 2018 

Correspondent 

Organizaaon Name: MH2 Technology Law Group, LLP 
Name: Garrett Atkinson 
Email: gatkinsonQmh2law.com  

Address: 1951 Kidwell Dr., Ste 550 
Vienna, VA 22182 United States 
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Registration Number 

*-APPLICATION-* 

Title 

Title of Work: PressPro RT 2.2.2 (2014) 
Volume: 2.2.2 
Date on Copies: 2014 

Completion/Publication 

Year of Completion: 2014 
Date of lst PubUcation: January O1, 2014 

Nation of 1" Publication: United States 

Author 

• Author: M-I LLC 
Author Created: computer program 

Work made for b'ere: Yes 
Citizen of: United States 

Domiciled in: United States 

Copyright Claimant 

Copyright Claimant: M-I LLC 
5950 North Course Drive, Houston, TX, 77072, United States 

Certification 

Name: Garrett Atkinson 
Date: March 29, 2018 

Applicant's Tracking Number: 0162.0195 
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MH2 Technology Law Group, LLP 
Garrett Atkinson 
1951 Kidwell Dr., Suite 550 
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Priority: Routine 	 Application Date: March 29, 2018 

Correspondent 

Organization Name: MH2 Technology Law Group, LLP 
Name: Garrett Atkinson 
Email: gatkinson(a3mh21aw.com  

Address: 1951 Kidwell Dr., Ste 550 
Vienna, VA 22182 United States 
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Registration Number 

*-APPLICATION-* 

Title 

Title of Work: PressPro RT 2.2.2 (2015) 
Volume: 2.2.2 
Date on Copies: 2015 

Completion/Publication 

Year of Completion: 2014 
Date of Ist Publication: January Ol, 2015 

Nation of 1" Publication: United States 

Author 

• Author: M-I LLC 
Author Created: computer program 
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Citizen of: United States 

Domiciled in: United States 

Copyright Claimant 

Copyright Claimant: M-I LLC 
5950 North Course Drive, Houston, TX, 77072, United States 

Certification 

Name: Garrett Atkinson 
Date: March 29, 2018 

Applicant's Tracking Number: 0162.0195 
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Owen, Sam 

From: 	 Copyright Office <noreply@loc.gov> 
Sent: 	 Friday, April 06, 2018 4:43 PM 
To: 	 Trademarks SF 
Subject: 	 Confirmation of Receipt 

THIS IS AN AUTOMATED EMAIL - PLEASE DO NOT REPLY. 

Your Application and payment for the work M-I Proprietary Database were received by the 
U.S.Copyright Office on 4/6/2018. 

PLEASE NOTE: Your submission is not complete until you upload or mail the material you are 
registering. To do so, Iogon to  https://eco.copvright.gov/eService  enu/  and click on case number 1- 
6466413202 in the Open Cases table. Follow the instructions to either upload a digital copy or mail a 
physical copy (with shipping slip attached) of the work being registered. Additional instructions and 
requirements for submitting the material being registered can be found at 
httl2://www.coRyright.gov/eCO/tiR  - 

SHIPPING SLIPS: lf you mail physical copies of the material being registered, the effective date of 
registration will be based on the date on which we receive the copies WITH CO1tRESPONDING 
SHIPPING SLIPS ATTACHED. 

A printable copy of the application will be available within 24 hours by clicking the My Applications 
link in the left top most navigation menu of the Home screen. 

You may check the status of this claim via eC0 using this number 1-6466413202. If you have questions 
or need assistance, Copyright Office contact information can be found at 
http://www.copyright.p-ov/heln/index.html#g_eneral.  

United States Copyright Office 
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Owen, Sam 

From: 	 Copyright Office <cop-rc@loc gov> 
Sent: 	 Friday, April 06, 2018 4:46 PM 
To: 	 Trademarks SF 
Subject: 	 Acknowiedgement of Uploaded Deposit 

THIS IS AN AUTOMATED EMAIL. PLEASE DO NOT REPLY. 

Thank you for submitting your registration ciaim using the Eiectronic Copyright Office (ECO) System. 

The following files were successfully upioaded for service request 1-6466413202 

File Name :m-i_ request_for special_reiief.pdf 
File Size :1848920 KB 
Date/Time :4/6/2018 7:44:02 PM 

File Name :m-i_proprietary_database deposit.pdf 
File Size :89470 KB 
Date/Time :4/6/2018 7:43:S4 PM 

[THREAD ID: 1-2YXYHLMj 

United States Copyright Office 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

M-I L.L.C. d/b/a M-I SWACO, 

Plaintiff, 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

v. 

Q'MAX SOLUTIONS, INC.; Q'MAX 
AMERICA, INC.; and SANJIT ROY, 

Defendants. 

CIVIL ACTION NO. H-18-1099 

MEMORANDUM OPINION AND ORDER 

M-I L.L.C. d/b/a M-I SWACO ("M-I") filed this action against

Q'Max Solutions, Inc., Q'Max America, Inc. (together "Q'Max"), and 

Sanjit Roy (collectively, "Defendants") alleging the theft and use 

of M-I's intellectual property and software. M-I alleges claims 

for copyright infringement, misappropriation of trade secrets, and 

conversion against all Defendants and breach of contract and breach 

of fiduciary duty claims against Roy.1 Pending before the court 

are Plaintiff M-I LLC' s Motion to Enforce the Terms of the 

Protective Order and Compel the Destruction of an Inadvertently 

Produced Document ( "Motion to Compel") [Docket Entry No. 134] , 

Defendants' Motion for Summary Judgment as to Copyright 

Infringement ("Defendants' MSJ") [Docket Entry No. 128], and 

Defendants' Motion to Exclude Testimony of David Leathers and 

1Complaint, Docket Entry No. 1, p. 5 1 13, pp. 8-9 1 30, 
pp. 10-11 11 41-42, p. 13 11 55-56, p. 16 11 70-75, p. 17 1 83. 
All page numbers for docket entries in the record refer to the 
pagination inserted at the top of the page by the court's 
electronic filing system, CM/ECF. 

t�.· 
I 

United States District Court
Southern District of Texas

ENTERED
August 06, 2020

David J. Bradley, Clerk
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Expert Testimony on Copyright Damages ("Motion to Exclude Expert 

Testimony") [Docket Entry No. 126]. For the reasons explained 

below, the Motion for Protective Order will be granted, Defendants' 

MSJ will be granted, and the Motion to Exclude Expert Testimony 

will be denied. 

I. Factual and Procedural Background

The court will not describe in detail the background of this 

action because it has done so in its previous Memorandum Opinion 

and Order granting in part and denying in part M-I's motion for 

summary judgment as to its breach of contract and misappropriation 

of trade secrets claims. 2 The facts below are those that relate 

specifically to M-I's copyright infringement claim. 

M-I developed Virtual Hydraulics ( "VH") and Presspro RT 

("PPRT"), which are hydraulics simulation software used in oil and 

gas drilling. The software permits users to enter parameters about 

a well and to simulate the hydraulics that will occur within the 

well at various depths. M-I asserts copyright over VH, PPRT, and 

proprietary databases (the "Copyrighted Works") . Until May of 

2014, Sanj it Roy was employed by M-I and had access to the 

Copyrighted Works. When Roy left M-I, he kept copies of 

confidential information on computers and external hard drives, 

including a full backup of his M-I computer that contained the 

source code for various versions of VH and PPRT. 

2Memorandum Opinion and Order, Docket Entry No. 111, pp. 1-4. 

-2-
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Roy joined Q'Max, a competitor of M-I, in April of 2015. Roy 

and Q' Max developed MAXSITE Hydraulics ( "MAXSITE") , a software 

program with the same models as VH that could compete with VH in 

the virtual hydraulic simulation space. M-I alleges that Roy and 

Q'Max copied the Copyrighted Works; specifically, M-I claims that 

MAXSITE infringes on its copyright because it was created by 

copying the Copyrighted Works and is substantially similar to them. 

M-I filed this action on April 6, 2018, asserting, among other

claims, copyright infringement. 3 Defendants seek summary judgment 

only as to M-I's copyright infringement claim. 4 M-I responded on 

December 9, 2019. 5 Defendants replied on December 16, 2019, 6 and 

M-I filed a surreply on April 29, 2020. 7 

II. Defendants' Motion for Summary Judgment

A. Standard of Review

Summary judgment is appropriate if the movant establishes that

there is no genuine dispute about any material fact and the movant 

3Complaint, Docket Entry No. 1, p. 7. 

4Defendants' MSJ, Docket Entry No. 128, p. 1. 

5 Plaintiff M-I LLC' s Opposition to Defendants' Motion for 
Summary Judgment as to Copyright Infringement ("M-I's MSJ 
Response"), Docket Entry No. 132. 

6Defendants' Reply in Support of Motion for Summary Judgment 
as to Copyright Infringement ("Defendants' MSJ Reply"), Docket 
Entry No. 136. 

7Plaintiff M-I LLC's Surreply to Defendants' Reply in Support 
of Motion for Summary Judgment as to Copyright Infringement ( "M-I's 
MSJ Surreply"), Docket Entry No. 144. 
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is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(a). 

Disputes about material facts are genuine "if the evidence is such 

that a reasonable jury could return a verdict for the nonmoving 

party." Anderson v. Liberty Lobby, Inc. , 106 S. Ct. 2505, 2510 

(1986) 

The party moving for summary judgment must show the absence 

of a genuine issue of material fact. Exxon Corp. v. Oxxf ord 

Clothes, Inc., 109 F.3d 1070, 1074 (5th Cir. 1997). "If the moving 

party fails to meet this initial burden, the motion must be denied, 

regardless of the nonmovant' s response." Little v. Liquid Air 

Corp., 37 F.3d 1069, 1075 (5th Cir. 1994) (en bane) (per curiam) 

(citing Celotex Corp. v. Catrett, 106 S. Ct. 2548, 2553 (1986)). 

If the moving party meets this burden, Rule 56© requires the 

nonmovant to go beyond the pleadings and show by affidavits, 

depositions, answers to interrogatories, admissions on file, or 

other admissible evidence that specific facts exist over which 

there is a genuine issue for trial. Id. The nonmovant "must do 

more than simply show that there is some metaphysical doubt as to 

the material facts." Matsushita Electric Industrial Co., Ltd. v. 

Zenith Radio Corp., 106 S. Ct. 1348, 1356 (1986). 

In reviewing the evidence "the court must draw all reasonable 

inferences in favor of the nonmoving party, and it may not make 

credibility determinations or weigh the evidence." Reeves v. 

Sanderson Plumbing Products, Inc., 120 S. Ct. 2097, 2110 (2000). 

The court resolves factual controversies in favor of the nonmovant, 
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"but only when there is an actual controversy, that is, when both 

parties have submitted evidence of contradictory facts." Little, 

37 F.3d at 1075. 

B. Applicable Law

"To prove copyright infringement, a plaintiff must establish

(1) ownership of a valid copyright; (2) factual copying; and (3)

substantial similarity." Nola Spice Designs, L.L.C. v. Haydel 

Enterprises. Inc., 783 F.3d 527, 549 {5th Cir. 2015). The second 

element requires a showing that the defendant "actually used the 

copyrighted material to create his own work" and that "the copying 

is legally actionable." Engineering Dynamics, Inc. v. Structural 

Software, Inc., 26 F.3d 1335, 1340-41 (5th Cir. 1994)). There is 

no dispute that the copyrights M-I has asserted are valid. 

Actual use of copyrighted material may be proven either by 

"direct evidence of copying or through circumstantial evidence 

demonstrating both (1) that the defendant had access to the 

copyrighted work and (2) that the two works are 'probatively' 

similar." General Universal Systems. Inc. v. Lee, 379 F.3d 131, 

141 (5th Cir. 2004). "The access element is satisfied if the 

person who created the allegedly infringing work had a reasonable 

opportunity to view the copyrighted work. The second element -

probative similarity - requires a showing that the works, 'when 

compared as a whole, are adequately similar to establish 

appropriation.'" Id. 

-5-

Case 4:18-cv-01099   Document 146   Filed on 08/06/20 in TXSD   Page 5 of 35



"Not all copying, however, is copyright infringement." Feist 

Publications, Inc. v. Rural Telephone Service Co., Inc., 111 S. Ct. 

1282, 1296 (1991). For copying to be legally actionable, the 

alleged infringing work must satisfy the third element by 

"bear[ing] a substantial similarity to the protected aspects of the 

original." Peel & Co, Inc. v. The Rug Market, 238 F.3d 391, 398 

(5th Cir. 2001). Therefore, "[t]he inquiry focuses not on every 

aspect of the copyrighted work, but on those aspects of the 

plaintiff's work [that] are protect[a]ble under copyright laws and 

whether whatever copying took place appropriated those [protected] 

elements." T-Peg, Inc. v. Vermont Timber Works, Inc., 459 F. 3d 97, 

112 (1st Cir. 2006) (internal quotation marks and citations 

omitted). " [A] nyone may copy uncopyrightable elements in a 

copyrighted work." Engineering Dynamics, 26 F.3d at 1347. Given 

these limitations, "where the copyrighted work contains 

unprotectable elements, the first step is to distinguish between 

protectable and unprotectable elements of the copyrighted work." 

Nola Spice, 783 F. 3d at 550. Once unprotectable elements are 

excluded, "[t]he next inquiry is whether the allegedly infringing 

work bears a substantial similarity to the protectable aspects of 

the original work." Id. The standard is "whether a layman would 

view the two works as 'substantially similar'" after comparing the 

works side-by-side. General Universal, 379 F.3d at 142. This is 

a question of fact on which summary judgment is only available if 

no reasonable juror could find substantial similarity of ideas and 

expression. Id. 
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Computer programs are entitled to copyright protection. 

General Universal, 379 F.3d at 142. Protection extends to both the 

literal elements - the source code and object code - and the 

nonliteral elements such as its "structure, sequence, organization, 

user interface, screen displays, and menu structures." Id. The 

Fifth Circuit has endorsed the "abstraction-filtration-comparison" 

test for assessing whether protectable expression in software has 

been improperly copied. Id. The test begins with abstraction, 

where the court "dissect[s] the allegedly copied program's 

structure and isolate [s] each level of abstraction contained within 

it." Id. "Second, the court filters out unprotectable expression 

by examining the structural components at each level of abstraction 

to determine whether they can be protected by copyright." Id. The 

court must filter out ideas, processes, facts, elements dictated by 

efficiency or external factors, and elements taken from the public 

domain, as these are not protected by copyright. Id. at 142-43. 

Finally, the court compares the filtered copyrighted software to 

the defendants' to determine whether a substantial portion was 

copied. Id. at 143. 

c. Analysis

M-I alleges two types of copyright claims: (1) the claim

against Roy for making copies of the Copyrighted Works, and (2) the 

claim against all Defendants that MAXSITE was produced by copying 

the Copyrighted Works. Defendants argue that they are entitled to 
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summary judgment against M-I's copyright claim on the basis that 

there is no substantial similarity between MAXSITE and the 

protected elements of M-I's Copyrighted Works.8 Defendants argue 

that M-I has identified no protectable elements of the software 

that will survive filtration except the source code and that the 

source code of the two programs are not substantially similar. M-I 

responds that (1) the abstraction-filtration-comparison test does 

not apply, (2) even if the test applies, there are substantial 

similarities between MAXSITE and the Copyrighted Works, and that 

( 3) Defendants' argument does not af feet the copyright claim

against Roy based on his making copies of the Copyrighted Works.9 

1. The Abstraction-Filtration-Comparison Test Applies

As an initial matter, M-I disputes whether the court should 

rely on the abstraction-filtration-comparison test. M-I argues 

that the court should instead hold that the nonliteral elements of 

its Copyrighted Works are protectable based on tests stated in 

Torah Soft Ltd. v. Drosnin, 136 F. Supp. 2d 276 (S.D.N.Y. 2001), 

and Feist, 111 s. Ct. 1282. 

M-I's argument lacks merit. It is well established in this 

circuit that courts should use the abstraction-filtration

comparison test to assess copyright infringement claims involving 

8Brief in Support of Defendants' Motion for Summary Judgment 
as to Copyright Infringement ("Defendants' MSJ Brief") , Docket 
Entry No. 129, p. 7. 

9M-I's MSJ Response, Docket Entry No. 132, pp. 9, 10-11, 24.
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nonliteral elements of computer programs. �
' General Universal,

379 F.3d at 142; Beardmore v. Jacobsen, 131 F. Supp. 3d 656, 674 

(S.D. Tex. 2015); Engenium Solutions, Inc. v. Symphonic 

Technologies, Inc., 924 F. Supp. 2d 757, 786-87 (S.D. Tex. 2013). 

Torah Soft and Feist do not speak to what framework a court should 

use to decide alleged infringement against a computer program. The 

principle M-I cites from Torah Soft is simply that a computer 

program's output may be protectable along with the program itself 

if the program, rather than the user, "suppl[ies] the lion's share 

of the creativity to create the screen display." 136 F. Supp. 2d 

at 283. The principle of Feist is simply that a work must be 

original in order to receive copyright protection. 111 S. Ct. at 

345-46. These principles are properly applied within the 

abstraction-filtration-comparison test at the filtration stage to 

which of the program's non-literal elements may be protectable. 

Accordingly, the court will apply the abstraction-filtration

comparison test and assess these other tests for protectability at 

the filtration step. 

2. Abstraction

The first step of the test is abstraction. The parties do not 

substantially disagree on the levels of abstraction by which the 

court should analyze the Copyrighted Works. Defendants state that 

the program can be abstracted into: (1) formulas and algorithms, 

(2) coefficients and constants, (3) architecture, modules, and
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components, (4) test results, (5) user interfaces and outputs, and 

( 6) the source code. 10 M-I states that the relevant levels of

abstraction are: ( 1) the source code, ( 2) algorithms and data 

structures, (3) modules, (4) architecture or structure, and (5) the 

purpose of the program. 11 Neither side has argued that the court 

should not consider the levels of abstractions identified by the 

other. The court finds no reason to stray from the levels of 

abstraction proposed by the parties. M-I has not, however, argued 

that its Copyrighted Works contain protectable expression at the 

level of the purpose of the computer programs. Combining the 

parties' arguments, the court will analyze the program as divided 

into the following levels of abstraction: ( 1) coefficients and 

constants; (2) formulas and algorithms; (3) architecture and 

modules, (4) test results and data structures, and (5) user 

interfaces and outputs. 

3. Filtration

The second step of the test is filtration. The court will 

assess the computer program at the different levels of abstraction 

to determine which parts of the program are protectable and which 

are not. M-I bears the burden of proof to demonstrate copyright 

infringement. Nola Spice, 783 F.3d at 549. Accordingly, where 

Defendants meet their burden by demonstrating that there is no 

10Defendants' MSJ Brief, Docket Entry No. 129, p. 11. 

11M-I's MSJ Response, Docket Entry No. 132, p. 14. 
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genuine issue of material fact that an element of the Copyrighted 

Works are protectable, the burden shifts to M-I to point to 

summary-judgment evidence showing the contrary. Little, 37 F.3d at 

1075. 

a. Coefficients and Constants

Coefficients used within the Copyrighted Works are a component 

that expert testimony has identified as proprietary to M-I .12 These 

coefficients "were developed and continuously refined by M-I after 

many years of gathering and analyzing laboratory data and actual 

wellsite data from many wells. " 13 But "scientific observations of 

physical relationships are not invented or created; they 

already exist and are merely observed, discovered and recorded. 

Such a discovery does not give rise to copyright protection." 

Gates Rubber Co. v. Bando Chemical Industries, Ltd., 9 F.3d 823, 

842-43 (10th Cir. 1993). A constant or coefficient used by a 

computer program that reflects scientific observation and physical 

relationships is therefore not protected by copyright. Id. at 843; 

see 17 U.S.C. § 102{b) (excluding principles and discoveries from 

copyright protection). The coefficients accordingly must be 

filtered out and cannot be used as the basis for finding copyright 

infringement. M-I has not argued otherwise. 

12Declaration of Lucian K. Johnston, Exhibit E to Defendants' 
MSJ Brief, Docket Entry No. 129-5, p. 6 1 10. 
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b. Formulas and Algorithms

Expert testimony has also identified formulas used by the 

Copyrighted Works as proprietary. 14 Richard Hooper, an expert

retained by M-I, identified a number of algorithms used by the 

Copyrighted Works. 15 In particular, Hooper's Report states that 

MAXSITE and the Copyrighted Works used algorithms that produced the 

same results in estimating pressure and temperature. 16 The report 

also states that the "hole cleaning functionality" present in both 

are implemented in similar ways using the same four pieces of 

functionality.17 Defendants argue that algorithms and formulas may 

not be protected by copyright as a matter of law, and in the 

alternative the algorithms are in the public domain. 18 M-I argues 

that the specific "algorithm structures" as implemented with 

particular functions are protectable. 19 

The Copyright Act explicitly excludes any "procedure, process, 

system, [or] method of operation" from receiving copyright 

protection "regardless of the form in which it is . . .  embodied in 

such work." 17 U.S.C. § 102(b). Copyright law protects only the 

14Id. 

15Expert Report of Richard Hooper ( "Hooper Report"), Exhibit D 
to Defendants' MSJ Brief, Docket Entry No. 129-4, pp. 47-54. 

16 Id. at 47-48 1 131, 52 1 141, 54 1 145. 

17Id. at 47-48 11 131-133. 

18Defendants' MSJ Brief, Docket Entry No. 129, pp. 14-15. 

19M-I's MSJ Response, Docket Entry No. 132, p. 16.
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original expression of a process or method, not the process or 

method itself. Atari Games Corp. v. Nintendo of America Inc., 975 

F.2d 832, 839 (Fed. Cir. 1992). An algorithm is a specific series 

of steps that accomplish a particular operation and accordingly 

often embodies an unprotectable process. Gates Rubber, 9 F.3d at 

835, 837. Computer program algorithms cannot receive copyright 

protection to the extent that they are simply a process or method 

of operation. Torah, 136 F. Supp. 2d at 291. It is therefore 

critical to distinguish the process embodied by a computer 

algorithm from the original expression of the algorithm. 

Typically, for the expression of a process to be protectable, it 

must be possible for the process to be expressed in multiple 

different way. Oracle America, Inc. v. Google Inc., 750 F.3d 1339, 

1367 (Fed. Cir. 2014). And even when an algorithm is expression 

rather than process, it may still be unprotectable under other 

copyright doctrines. Gates Rubber, 9 F.3d at 845. 

Hooper's expert report concludes that MAXSITE copied the 

algorithms for calculating pressure and temperature changes solely 

because the MAXSITE code and the PPRT code for those functions 

returned the same result. At most this shows that the MAXSITE 

algorithms use the same process as the PPRT algorithms; it does not 

show that MAXSITE copied any algorithm expressive component of the 

algorithm. 

Hooper's analysis of the hole cleaning functionality is more 

detailed. Hooper demonstrates that the MAXSITE and PPRT hole 
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cleaning algorithms are implemented via four separate sub-functions. 

PPRT uses functions named "SetParameters," "GetCutConc," 

"GetSteadyHClean," and "GetSlipVelocity." MAXSITE uses functions 

named "SetParameters,"  "CalcCuttingConcentration,"  

"GetSteadyHClean," and "SlipVelocity. " 20 M-I argues that the choice

to divide the hole cleaning algorithm into four sub-functions is 

protectable creative expression. The court disagrees. A process 

that requires the execution of several sub-processes is still an 

unprotectable process. Instructive is Hooper's description of the 

"GetSteadyHClean" functionality as a "recipe" using the same "series 

of steps. " 21 Hooper's conclusion of infringement relies on the fact 

that the program algorithms used the same variables in the same 

series of steps to achieve the same outcomes. But this only 

demonstrates that they implement the same processes. M-I points to 

no evidence in the record that these processes could have been 

expressed without the use of sub-functions that have their own 

particular series of steps. The court concludes that there is no 

genuine issue of material fact as to whether the algorithms in the 

Copyrighted Works as claimed by M-I are subject to copyright 

protection. Because M-I seeks protection of the processes carried 

out by the algorithms rather than their specific expression, the 

algorithms cannot support a finding of copyright infringement. 

201d. 

21Hooper Report, Exhibit D to Defendants' MSJ Brief, Docket 
Entry No. 129-4, p. 51 � 138. 
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c. Architecture and Modules

The program's architecture or structure is a description of 

how the program operates in terms of its various functions, which 

are performed by discrete modules, and how each of these modules 

interact with each other. Gates Rubber, 9 F.3d at 835. Modules, 

in turn, are groupings of data types with a particular result to be 

obtained or set of actions that may be performed. The 

abstract idea of structuring functions of a computer program using 

a method or organizing principle is not protected by copyright. 

Oracle, 750 F.3d at 1367. Only the particular implementation of 

that idea may be protected. Id. 

The structure of the program that Hooper identifies and M-I 

claims is protected is "a lower-layer that presents modular 

functionality to the layers above it for intermediate calculations 

and display on the user interface." 22 Defendants argue that this 

is a general statement of the basics of computing structuring and 

is therefore not protectable expression. 23 Defendants' rebuttal 

expert opines that Hooper's description of the architecture is 

simply that it is modular.24 The court agrees. Hooper's report 

does not describe what is expressive about the Copyrighted Works' 

22M-I's MSJ Response, Docket Entry No. 132, p. 17; Hooper
Report, Exhibit D to Defendants' MSJ Brief, Docket Entry No. 129-4, 
p. 57 1 161.

23Defendants' MSJ Reply, Docket Entry No. 136, pp. 3-4. 

24Expert Rebuttal Report of Ronald S. Schnell, Exhibit B to 
Defendants' MSJ Brief, Docket Entry No. 129-2, p. 27 1 78. 
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architecture or modular system; it only likens the M-I and Q'Max 

architectures because they implement functions and models in a 

series of layered modules. 25 M-I specifies no part of the 

architecture that is protectable expression distinct from the idea 

of its organizational structure. The court concludes that the only 

element of the architecture that M-I has claimed as protected is 

the idea of its layered, modular functionality, for which copyright 

is not available. 

Defendants argue that the modules themselves are not subject 

to copyright protection because under the scenes a faire doctrine 

their presence is dictated by the external factors of customer 

demands and the business served by MAXSITE. 26 The scenes a faire 

doctrine denies protection to "those expressions that are standard, 

stock, or common to a particular topic or that necessarily follow 

from a common theme or setting." Gates Rubber, 9 F. 3d at 838. In 

addition to expressions that are "standard, stock, or common," the 

doctrine "excludes from protection those elements of a program that 

have been dictated by external factors." Id. "External factors 

may include: hardware standards and mechanical specifications, 

software standards and compatibility requirements, computer 

manufacturer design standards, target industry practices and 

25Hooper Report, Exhibit D to Defendants' MSJ Brief, Docket 
Entry No. 129-4, pp. 57-58 11 161-171. 

26Defendants' MSJ Brief, Docket Entry No. 129, p. 16. 
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demands, and computer industry programming practices." Id. 

(internal citations omitted). 

Defendants point to testimony that the predictive hydraulics 

modeling programs for well drilling typically and reasonably would 

need to provide certain data in a certain way in order to be useful 

for customers. 27 This testimony also shows that implementing 

features offered by competitors in order to please customers is 

standard practice. 28 M-I's expert testified that M-I's Copyrighted 

Works are not unique in providing data on density, temperature, and 

annular velocity, or in accounting for variables such as low shear

rate viscosity. 29 Defendants also point to marketing material by 

a non-party competitor, Halliburton, that advertises its software 

as aiding oil rig operators by providing "accurate modeling of the 

pressure losses, hole cleaning and surge and swab pressure 

predictions." 30 The court is persuaded that this evidence shows no 

genuine issue of material fact as to whether modules for pressure 

loss, surge and swab, and hole cleaning are standard features in 

predictive hydraulics modeling programs. Because the undisputed 

270ral and Videotaped Deposition of Lee Conn, Exhibit G to 
Defendants' MSJ Brief, Docket Entry No. 129-7, p. 8 lines 17-25, 
p. 9 lines 1-8.

28Id. at 14 lines 9-18. 

29Id. at 10 lines 23-25, 11 lines 4-23, 12 lines 7-11. 

30Halliburton, Drilling Fluids Graphics (DFG™) Software Allows 
Operator to Save Rig Time and Successfully Drill Challenging HPHT 
Well in Western Canada, Exhibit C to Defendant's MSJ Reply, Docket 
Entry No. 136-3. 
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summary-judgment evidence shows that the presence of these modules 

is dictated by industry standards and M-I has pointed to no 

particular aspect of the modules in its Copyrighted Works that are 

more than the standard expressions incidental to industry demand, 

the court concludes that the modules are not protectable. 

d. Test Results and Data Structures

Among the Copyrighted Works described in the Complaint are 

"proprietary databases." 31 Hooper's expert report identifies two

claimed databases among the information found to have been copied 

by Roy: "[I]nformation about the results of drilling with 

different fluids (the FANN 70 database)" and a "database relating 

to M-I's drilling logs from its activities around the world (ONE

TRAX) . " 32 Defendants argue that these databases contain raw data 

resulting from testing that is not subject to copyright protection. 

M-I does not argue that the raw data is subject to copyright. M-I

suggests that these databases should be considered at the level of 

abstraction of "data structures." M-I does not, however, argue 

that MAXSITE infringes on these data structures nor provide any 

analysis or authority to suggest that the data structures as used 

by the computer programs are protectable under the abstraction

filtration-comparison test. Accordingly, the court concludes that 

31Complaint, Docket Entry No. 1, p. 6 1 18, 7 1 25. 

32Hooper Report, Exhibit D to Defendants' MSJ Brief, Docket 
Entry No. 129-4, p. 11 1 41. 
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Defendants are entitled to summary judgment that MAXSITE does not 

infringe on either the raw data in the databases or the data 

structures. 

e. Graphical User Interfaces and Outputs

M-I claims copyright protection over the graphical user

interfaces ("GUis") used in its programs. 33 M-I limits the non

literal element of the GUis that it claims as copyright to "the 

combination of the layout, color, order, direction, shape, and 

placement of output variables" - or the "look and feel" of the 

GUI. 34 Defendants argue that the elements of the GUis are not 

protected by copyright because they are methods of operation or 

because they are unprotectable through the merger or scenes a faire 

doctrines. 35 

Much of Defendants' argument focuses on whether discrete 

elements within the GUis such as the charts, output tables, command 

buttons, and module selection window, are subject to copyright 

protection. 36 M-I disclaims that these individual elements are 

copyrightable and claims only the GUis' combination, layout, and 

presentation of these elements. 37 Defendants reply that if the 

33M-I's MSJ Response, Docket Entry No. 132, p. 18.

34Id. 

35Defendants' MSJ Brief, Docket Entry No. 129, p. 20. 

36Id. at 22-24. 

37M-I's MSJ Response, Docket Entry No. 132, p. 18.
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GUis' individual elements cannot be protected, neither can their 

combined "look and feel." 38 But infringement may be based on an

original selection and arrangement of unprotected elements. Apple 

Computer, Inc. v. Microsoft Corp., 35 F.3d 1435, 1446 (9th Cir. 

1994). Nevertheless, the court cannot find infringement based on 

the "look and feel" of the GUis without first filtering out 

elements that are not protectable. See id. ("[T]he party claiming 

infringement may place no reliance upon any similarity in 

expression resulting from unprotectable elements." 

quotations omitted)). 

(internal 

Hooper's expert report identifies a number of elements. Those 

elements can be generally categorized as: 

• Naming and organization of menus and options, such
as an expandable tree menu; 39 

• Labeling and options for inputs and outputs; 40 and

• Selection, labeling, organization, ordering, and
coloring of graphical output displays, such as the
Virtual Hydraulics Snapshot. 41 

The merger doctrine prohibits copyright if an idea may only be 

expressed in a limited manner and therefore the idea and expression 

merge. Gates Rubber, 9 F.3d at 838. In a functional program the 

38Defendants' MSJ Reply, Docket Entry No. 136, p. 5.

39�, Hooper Report, Exhibit D to Defendants' MSJ Brief,
Docket Entry No. 129-4, p. 26 1 71. 

40�, id. at 33 1 92. 

41
�, id. at 40 11 102-106.
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idea of allowing users to input particular data and receive output 

of particular data necessarily merges with the labeling needed to 

communicate those inputs and outputs to the user. For example, the 

GUis' use of labels such as "well geometry," "casing," "lining,"

"length," and "weight" to show the user where to input variables is 

necessary to implement the idea of allowing users to input the well 

geometry variables. 42 The idea of users inputting variables

therefore merges with the functional labels that show where each 

variable should be placed and renders the labels unprotectable. 

The court need not examine every example in detail to conclude that 

the naming and labeling used in the GUis are not protectable 

expression. 

As explained above, the scenes a faire doctrine prohibits the 

protection of expressions that are standard to a particular topic, 

including expressions that are an industry standard in a particular 

area. In the business market context, when a feature, sequence, 

organization, or other element of the GUI becomes standard, the 

scenes a faire doctrine will operate to make them unprotectable by 

copyright. Apple Computer, Inc. v. Microsoft Corp., 799 F. Supp. 

1006, 1023 (N.D. Cal. 1992) (citing Plains Cotton Co-Op Ass'n of 

Lubbock, Texas v. 

1256, 1262 (5th 

Goodpasture Computer Service, Inc., 807 F. 2d 

Cir. 1987)). The evidence establishes that 

customers of these programs require a complete hydraulics analysis 

42 
• d fl �' 1:.........:... at 28 11 78.
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report that displays all of the results and presents them using 

graphs that plot the results versus the depth of the analyzed 

well. 43 Moreover, the industry standard is to plot the graphs 

vertically because that is an intuitive way to display data that 

varies by the depth of a well. 44 The court concludes that under the 

scenes a faire doctrine, the general selection, display, and 

direction of data and charts on the graphical output are 

unprotectable. 

This filtering leaves only the arrangement and presentation of 

elements in the GUI as protectable under copyright. Creativity in 

arrangement, however, is "a function of (i) the total number of 

options available, (ii) external factors that limit the viability 

of certain options and render others non-creative, and (iii) prior 

uses that render certain selections 'garden variety.'" Matthew 

Bender & Co .• Inc. v. West Publishing Co., 158 F.3d 674, 682-83 (2d 

Cir. 1998). If there is a limited amount of material to select, 

compile, or arrange, it is less likely that the choices made will 

require more than a de minimis effort. Id. The court concludes 

that the use of an expandable tree to display a menu is not an 

original choice in light of the evidence that an expandable tree is 

43Videotaped Deposition of Alan D. McLean, Exhibit K to 
Defendants' MSJ Brief, Docket Entry No. 129-11, p. 51 line 24 -
p. 53 line 11.

440ral and Videotaped Deposition of Sanjit Roy, Exhibit I to 
Defendants' MSJ Brief, Docket Entry No. 129-9, p. 362 line 7 -
p. 363 line 8.
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a basic structure available to software developers using Microsoft 

Visual Studio. 45 

The court is not persuaded, however, that the arrangement and 

presentation of the data table, header bar, and vertical graphs on 

the Virtual Hydraulics Snapshot are totally devoid of originality. 

At minimum, screenshots of the M-I Snapshot, Baker Hughes 

interface, and Halliburton interface demonstrate there is some 

variation in the arrangement, presentation, and coloring of those 

elements of the results screen that is left to the discretion of 

the program's author. 46 To the extent that M-I's GUI is 

protectable, however, it is limited to these protectable elements. 

Infringement of the GUI cannot be found based on a similarity of 

the unprotectable elements described above. 

4. Comparison

Having completed the filtration process, the court must 

determine whether MAXSITE is substantially similar to the 

Copyrighted Works. Engineering Dynamics, 26 F.3d at 1348. 

"Ultimately the court must decide whether those protectable 

portions of the original work that have been copied constitute a 

substantial part of the original work - i.e. matter that is 

45Oral and Videotaped Deposition of Richard Hooper, Ph.D. , 
P.E., Exhibit A to Defendants' MSJ Brief, Docket Entry No. 129-1,
p. 138 line 20 - p. 139 line 21.

46See Hooper Report, Exhibit D to Defendants' MSJ Brief, Docket 
Entry No. 129-4, pp. 35-39 (displaying and comparing the graphical 
results screens of each of the competing programs). 
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significant in the plaintiff's program." Gates Rubber, 9 F.3d at 

839. The court must also consider the applicable scope of

protection afforded by copyright to the particular work. 

Engineering Dynamics, 26 F.3d at 1348. Computer interfaces "may 

lie very near the line of uncopyrightability" "[t] o the extent that 

they are highly functional [or] contain highly standardized 

technical information." Id. 

The only non-literal elements of the Copyrighted Works that 

the court found protectable are the arrangement, presentation, and 

coloring of the data tables, header bar, and vertical charts used 

in the results screen. There is no question that the output 

graphics of the 2015 version of MAXSITE, "HydrauliQs QuikView," is 

very similar to Virtual Hydraulics' Snapshot in terms of the 

protectable elements of the GUI.47 The coloring and layout of the 

screens are virtually identical, except the order of the vertical 

graphs and the location of a vertical column displaying data have 

been moved. The 2018 version of MAXSITE, by contrast, nearly 

completely removed these similarities. 

For the 2015 version of MAXSITE's arrangement, presentation, 

and coloring of the results screen to establish substantial 

similarity between the programs, those elements of the GUI must be 

important to M-I's programs as a whole. See Digital Drilling Data 

Systems, L.L.C. v. Petrolink Services, Inc. 965 F.3d 365, 2020 

47See Hooper Report, Exhibit D to Defendants' MSJ Brief, Docket 
Entry No. 129-4, p. 23 1 62, p. 24 1 63. 
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WL 3603953, at *5 (5th Cir. July 2, 2020). In the absence of 

summary judgment evidence as to the qualitative and quantitative 

importance of the copied portion to the plaintiff's work as a 

whole, summary judgment of non-infringement is appropriate. Id. 

Because M-I has pointed to no evidence that the protectable 

arrangement, presentation, and coloring of the results screen are 

a "substantial part" of the program, the court must conclude that 

there is no genuine issue of material fact as to MAXSITE' s 

substantial similarity to the Copyrighted Works. Accordingly, 

Defendants' MSJ will be granted as to the allegation that MAXSITE 

infringes on the Copyrighted Works' non-literal elements. 

5. Source Code

Defendants also seek summary judgment as to literal copying of 

the source code. Defendants argue that there is no genuine issue 

of material fact as to literal infringement because M-I's expert 

identified at most 44 lines that appear similar between the two 

source codes - amounting to 0.0022% of the over two million lines 

in M-I's original source code. The court agrees that no reasonable 

jury could find that these 44 lines could establish substantial 

similarity on the basis of quantitative importance. See Digital 

Drilling, 2020 WL 3603953, at *5 (holding that copying of 5% of an 

original work did not satisfy the threshold for quantitative 

importance) . And M-I has not pointed to any summary judgment 

evidence as to the 44 lines' qualitative importance to its overall 

programs. See id. 
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M-I argues that the court should not grant summary judgment

because there is evidence Roy actually copied its source code when 

he wrote MAXSITE. Both factual copying and substantial similarity 

are distinct elements that must be established to prove copyright 

infringement. Nola Spice, 783 F.3d at 549. That Roy may have 

copied the code in writing MAXSITE does not save the copyright 

infringement claim if there is no genuine issue of fact as to 

substantial similarity. See Digital Drilling, 2020 WL 3603953, at 

*5 (affirming summary judgment of a copyright infringement claim on

substantial similarity grounds despite actual copying). 

Accordingly, the court need not consider M-I's arguments that (1) 

comments in MAXSITE's source code prove the lines were copied from 

M-I's source code and (2) Defendants spoliated evidence as to

access and copying of the source code. Defendants are entitled to 

summary judgment on M-I's copyright infringement claim based on 

MAXSITE's alleged infringement, including M-I's request for 

injunctive relief. 48 

D. M-I's Unauthorized Copying Claim Remains Live Against Roy

M-I's Complaint alleges two grounds for its copyright claim:

(1) that Roy copied and distributed the Copyrighted Works without

authorization, and (2) that Q'Max and Roy infringed on the

Copyrighted Works by copying them to create MAXSITE. Defendants 

48See M-I's MSJ Response, Docket Entry No. 132, p. 9 n.2. 
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have sought summary judgment only as to the latter ground. 

Accordingly, M-I may continue to pursue its copyright claim against 

Roy on the basis of making and distributing copies of the 

Copyrighted Works. 

III. Motion to Enforce Protective Order and Compel

Destruction of an Inadvertently Produced Document

On September 28, 2018, the court entered a Protective Order 

under Federal Rule of Civil Procedure 26 (c) . 49 The Protective Order 

governs the designation, maintenance, and discovery of confidential 

documents for use in this action. 50 The order contains a snap-back 

provision governing the quick return of accidentally produced 

materials subject to attorney-client privilege pursuant to Federal 

Rule of Evidence 502(d) . 51 The order provides that the inadver

tently producing party "must promptly notify the recipient(s) and 

provide a privilege log for the inadvertently produced materials," 

after which "[t] he recipient ( s) shall gather and destroy all copies 

of the privileged material and certify as such to the producing 

party within ten (10) days of the date of the notification."52 

M-I states that on November 26, 2019, it became aware that

document M-I_QMAx.00002957 ("the Document") had been inadvertently

49Protective Order, Docket Entry No. 57. 

50Id. at 1-3. 

51 Id. at 7-8 � 5. 
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produced despite containing attorney-client communications and 

privileged work product.53 M-I notified Defendants and invoked a 

snap-back of the Document under the Protective Order. 54 On 

December 12, 2019, Defendants informed M-I that they did not 

believe the Document was privileged and that they would not allow 

the snap-back. 55 M-I did not submit a privilege log to Defendants 

until December 12. 56 M-I filed its Motion to Compel on December 13, 

2019, which asks the court to compel the destruction or return of 

the Document. 57 Defendant responded on January 3, 2020, 58 and 

Plaintiff replied on January 10, 2020.59 

Defendants argue that the Protective Order applies only to 

inadvertently produced materials actually "protected by the 

53Motion to Compel, Docket Entry No. 134, p. 4. 

54Id.; Email from Kelvin Han dated November 26, 2019, Exhibit 2 
to Motion to Compel, Docket Entry No. 134-3, p. 2. 

55Email from Lauren Black dated December 12, 2019, 8:41 a.m., 

Exhibit 4 to Motion to Compel, Docket Entry No. 134-5, p. 2. 

56Motion to Compel, Docket Entry No. 134, p. 5; Email from 
Lauren Black dated December 12, 2019, 3:11 PM, Exhibit 6 to Motion 
to Compel, Docket Entry No. 134-7 (stating that Defendants had not 

received a privilege log); Email from John R. Keville dated 
December 12, 2019, 4:19 p.m., Exhibit 7 to Motion to Compel, Docket 
Entry No. 134-8 (attaching a privilege log). 

57Motion to Compel, Docket Entry No. 134, p. 2. 

58Defendants' Response in Opposition to Motion to Enforce 
Protective Order and Compel Destruction of Inadvertently Produced 
Document ("Defendants' Discovery Response"), Docket Entry No. 140. 

59Plaintiff M-I LLC' s Reply in Support of Its Motion to Enforce 
the Terms of the Protective Order and Compel the Destruction of an 
Inadvertently Produced Document ("M-I's Discovery Reply"), Docket 
Entry No. 141. 
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attorney-client privilege or work product privilege." The court 

disagrees. The snap-back provision in the Protective Order is 

essentially a recitation of the snap-back procedure in Federal Rule 

of Civil Procedure 26. That rule requires snap-back for any 

information produced in discovery for which there is a claim of 

privilege. Fed. R. Civ. P. 26(b) (5) (B). Defendants' argument that 

they could withhold the Document from snap-back under the 

Protective Order while they could not do so under FRCP 26(b) (5) {B) 

lacks merit. 

The Document is a single page containing two April 3, 2018, 

emails. One email contains two requests for information. The 

second email responds to the two questions and attaches a sixteen

page PDF. The parties agree that the underlying facts provided in 

the email response and the sixteen-page PDF are not privileged, and 

M-I agrees that Defendants are entitled to discovery of those parts

of the Document. 60 The only issue is whether the Document is 

privileged because one of the questions and responses is protected 

by the attorney-client privilege. M-I argues that the Document is 

privileged because it contains communications within M-I's 

corporate setting made for the purpose of collecting information to 

be transmitted to counsel. 61 Defendants argue that the Document is 

60Motion to Compel, Docket Entry No. 134, p. 5 & n.4; M-I's 
Discovery Reply, Docket Entry No. 141, p. 3 & n.3; 
M-I=QMAX00002957, Exhibit A to Defendants' Discovery Response,
Docket Entry No. 140-1.

61Motion to Compel, Docket Entry No. 134, pp. 6-7. 
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not privileged, and alternatively that there is a substantial need 

for Defendants to be allowed to use the Document as evidence even 

if it is privileged.62 

Attorney-client privilege "exists 'to encourage full and frank 

communication between attorneys and their clients.'" OneBeacon 

Ins. Co. v. T. Wade Welch & Associates, Civil Action No. H-11-3061, 

2013 WL 6002166, at *2 (S.D. Tex. Nov. 12, 2013) (Miller, J.) 

(quoting United States v. El Paso Co., 682 F.2d 530, 538 (5th Cir. 

1982)). The elements of attorney-client privilege are: "(1) a 

confidential communication; ( 2) made to a lawyer or his 

subordinate; (3) for the primary purpose of securing either a legal 

opinion, legal services, or assistance in a legal proceeding." SEC 

v. Microtune. Inc., 258 F.R.D. 310, 315 (N.D. Tex. 2009). The 

party asserting the privilege bears the burden to demonstrate how 

each communication satisfies all the elements of the privilege. 

Id. (citing Hodges. Grant & Kaufmann v. United States, 768 F.2d 

719, 721 (5th Cir. 1985)). 

The court narrowly construes the privilege to the bounds 

necessary to protect these principles because the "assertion of 

privileges inhibits the search for truth." Id. (quoting Navigant 

Consulting, Inc. v. Wilkinson, 220 F.R.D. 467, 477 (N.D. Tex. 

2004)). The privilege is limited to the disclosures made to an 

62Defendants' Discovery Response, Docket Entry No. 14 O, pp. 5-6 
& n.14. 
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attorney that are "necessary to obtain informed legal advice which 

might not have been made absent the privilege." Id. ( quoting 

Fisher v. United States, 96 s. Ct. 1569, 1577 (1976)). Therefore, 

"the privilege does not protect documents and other communications 

simply because they result from an attorney-client relationship." 

Id. (citing Navigant Consulting, 220 F.R.D. at 477). 

"This privilege applies in the corporate setting when an 

employee, on instructions from a superior, communicates with 

counsel that which is necessary to supply the basis for legal 

advice." Nalco Co., Inc. v. Baker Hughes Inc., 2017WL 3033997, at 

*2 (S.D. Tex. July 18, 2017) (citing Upjohn v. United States, 101

S. Ct. 677, 685 (1981)). "Communications that reflect counsel's 

advice to the corporation do not lose their privileged status when 

shared among corporate employees who share responsibility for the 

subject matter of the communication." Nalco, 2017 WL 3033997, at 

*2.

Based on the court's in camera review of the Document and 

affidavit testimony submitted under seal, 63 the court concludes that 

the Document contains privileged communications within a corporate 

setting between employees at the behest of gathering information 

for the corporate counsel. The authorities cited by Defendants are 

inapposite because they do not involve this particular type of 

63M-I_QMAX00002957, Exhibit A to Defendants' Discovery
Response, Docket Entry No. 140-1; Declaration of Lee Conn, Docket 
Entry No. 135, pp. 1-2 11 2-7. 
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attorney-client privilege. Defendants' argument that M-I seeks 

protection of facts rather than an attorney-client communication 

lacks merit because M-I has only sought shielding of the email 

itself, not any underlying facts the email may have revealed or be 

related to. 

Defendants also argue that they should be permitted to use the 

Document because they have a substantial need to demonstrate that 

M- I had ready access to certain materials, and Defendants face

undue hardship in obtaining evidence of such elsewhere. 64 But 

discovery of privileged material is generally not available when 

the information sought is available by other means. In re 

International Systems and Controls Corp. Securities Litigation, 693 

F.2d 1235, 1240 (5th Cir. 1982). Defendants can obtain the same 

facts by deposing the employees involved. That Defendants may need 

to re-depose the M-I employees involved without the use of the 

Document does not meet the high level of undue hardship to enable 

discovery of privileged material. See id. ("The cost of one or a 

few depositions is not enough to justify discovery of [privileged 

documents]."). Accordingly, the court will grant M-I's Motion to 

Compel and order Defendants to destroy any copies of the Document 

in accordance with the Protective Order. Because the parties agree 

that parts of the Document are not privileged, the court will order 

64Defendants' Discovery Response, Docket Entry No. 140, p. 6 
n.14.
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M-I to produce a redacted version of the Document to Defendants 

after destruction of the unredacted version is certified. 

IV. Motion to Exclude Expert Opinion

Also pending before the court is Defendants' Motion to Exclude 

Expert Testimony (Docket Entry No. 126). The court's practice is 

to rule on motions to exclude expert testimony during trial because 

experts frequently modify their opinions, and at trial counsel 

often establish more extensive predicates for experts' testimony. 

Moreover, the context in which the testimony is offered is often 

necessary to rule on such issues. The Motion to Exclude Expert 

Testimony will be denied without prejudice. 

V. Conclusion and Order

For the reasons explained above, the court concludes that 

M-I's copyright claim based on the MAXSITE Hydraulics's alleged

infringement of M-I's Copyrighted Works fails because M-I has not 

identified any protectable non-literal elements of its Copyrighted 

Works other than the limited presentation and arrangement of its 

output GUI, and there is no evidence that the protectable portions 

of the output GUI and the source code that Defendants are alleged 

to have copied are important enough to the M-I's overall programs 

to render MAXSITE substantially similar to them. 

Defendants' Motion for Summary Judgment as 

Accordingly, 

to Copyright 

Infringement (Docket Entry No. 128) is GRANTED. M-I's copyright 
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claim against Q'Max Solutions, Inc., and Q'Max America, Inc. are 

dismissed with prejudice, and its claim against Sanj it Roy is 

dismissed except as based on his unauthorized copying and 

distribution of the Copyrighted Works. 

The court concludes that Defendants retained inadvertently 

disclosed privileged communications contrary to the court's 

Protective Order (Docket Entry No. 57). Accordingly, Plaintiff M-I 

LLC' s Motion to Enforce the Terms of the Protective Order and 

Compel the Destruction of an Inadvertently Produced Document 

(Docket Entry No. 134) is GRANTED. Defendants are ORDERED to 

gather and destroy all copies of M-I_QMAX00002957 under its control 

and to certify the destruction to M-I within ten days of the 

submission of this opinion. M-I is ORDERED thereafter to produce 

a version of M-I_QMAX00002957 with the privileged communication 

redacted. 

Defendants' Motion to Exclude Testimony of David Leathers and 

Expert Testimony on Copyright Damages (Docket Entry No. 126) is 

DENIED WITHOUT PREJUDICE. 

Based on this opinion and the court's August 6, 2019, 

Memorandum Order and Opinion (Docket Entry No. 111), M-I's 

remaining claims in the case are: (1) its federal and state law 

trade secrets claims against all Defendants; ( 2) its conversion 

claim against all Defendants; ( 3) its limited copyright claim 

against Roy; and (4) its breach of fiduciary duty claim against 

Roy. 
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The court will hold a scheduling conference on August 21, 

2020, at 2:00 p.m., in Courtroom 9-B, Ninth Floor, United States 

Courthouse, 515 Rusk Street, Houston, Texas 77002. 

On August 4, 2020, defendant Q'Max America, Inc. filed a 

petition under Chapter 7 of the Bankruptcy Code under Case No. 20-

60030, Suggestion of Bankruptcy, Docket Entry No. 145. A petition 

filed under 11 U.S.C. § 301, et .fil'ill_:_, operates as a stay of the 

continuation of a judicial proceeding against the debtor that was 

commenced before the initiation of the bankruptcy proceeding. 11 

U.S.C. § 362(a) (1). Accordingly, defendant Q'Max America, Inc. is 

DISMISSED. Plaintiff may reinstate this action against Q' Max 

America, Inc. upon notice to this court of the discontinuance of 

the stay pursuant to 11 u.s.c. § 362(c) (2), provided such notice is 

filed within 30 days after the bankruptcy stay is discontinued. 

This action remains pending against the other defendants. 

SIGNED at Houston, Texas, on this the 6th day of August, 2020. 

SENIOR UNITED STATES DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

M-I L.L.C. d/b/a M-I SWACO, § 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

Plaintiff, 

V. CIVIL ACTION NO. H-18-1099 

Q'MAX SOLUTIONS, INC.; Q'MAX 
AMERICA, INC.; and SANJIT ROY; 

Defendants. 

MEMORANDUM OPINION AND ORDER 

Plaintiff M-I L.L.C. ("M-I") sued defendants Q'Max Solutions, 

Inc.; Q'Max America, Inc. (collectively, "Q'Max"); and Sanjit Roy 

("Roy") (collectively, "Defendants") alleging a number of claims, 

including federal and state trade secret misappropriation claims 

against Q'Max and Roy and a breach of contract claim against Roy. 

Pending before the court is Plaintiff M-I LLC's Motion for Summary 

Judgment as to Trade Secret Misappropriation and Breach of Contract 

("M-I's Motion") (Docket Entry No. 74). For the reasons explained 

below, M-I's Motion will be granted in part and denied in part. 

I. Factual and Procedural Background

M-I developed Virtual Hydraulics ( "VH") and Presspro RT 

("PPRT"), which are hydraulics simulation software used in oil and 

United States District Court
Southern District of Texas

ENTERED
August 06, 2019

David J. Bradley, Clerk
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gas drilling .1 Roy worked as a developer at M-I for over 20 years. 2 

During his tenure at M-I Roy worked to develop VH and PPRT among 

other well applications software.3 While employed at M-I, Roy 

signed an Employee Invention and Confidential Information 

Agreement, wherein he agreed as follows: 

5. I shall not, during the term of my employment or
thereafter, disclose to others or use any
confidential technical or business information
belonging either to M-I or to a customer or client
of M-I except as authorized in writing,
respectively, by M-I or such customer or client.
"Confidential technical or other confidential
business information" means any information which I
learn or originate during the course of my
employment, regardless of whether it is written or
otherwise tangible that (a) is not generally
available to the public and (b) gives one who uses
it an advantage over competition.

6. Upon termination of my employment, I shall surrender
to M-I any and all things such as drawings, manuals,
documents, photographs and the like (including all
copies thereof) that I have in my possession
relating to the business of M-I or any division or
subsidiary thereof.4 

1See Brief in Support of Plaintiff M-I LLC' s Motion for 
Summary Judgment as to Trade Secret Misappropriation and Breach of 
Contract [SEALED] ("M-I's Brief"), Docket Entry No. 75, p. 11 11 
SOF 4 - SOF 7. "SOF" refers to the paragraphs in the "Statement of 
Undisputed Facts" in M-I's Motion. [All page numbers for docket 
entries in the record refer to the pagination inserted at the top 
of the page by the court's electronic filing system, CM/ECF.] 

2See id. at 12 1 SOF 13. 

4See Employee Invention and Confidential Information Agreement 
(the "Confidentiality Agreement"), Exhibit 3 to M-I's Brief, Docket 
Entry No. 75-3, p. 2. 
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Roy left M-I in May of 2014 and after a brief stint with 

Weatherford, another M-I competitor, Roy joined Q'Max in April of 

2015. 5 

M-I alleges that before his departure Roy copied and retained 

documents containing M-I's confidential information. M-I's

forensic expert, David Cowen, concluded that Roy copied M-I files 

onto various drives during his employment at M-I.
6 Notably, after 

accepting his position at Weatherford (and two days before his 

departure from M-I), Roy copied a number of files to an external 

drive. 7 Cowen's investigation found M-I's confidential data on 

computers and external drives in Roy's possession, including on 

Roy's Q'Max computer. 8 Cowen also concluded that Roy kept a full 

backup of his M-I computer that contained a number of confidential 

documents, including the source code for various versions of VH and 

PPRT. 9 

After Roy started at Q'Max he began developing MAXSITE 

Hydraulics ("MAXSITE"), a software program with the same models as 

5See Complaint, Docket Entry No. 1, p. 5 1 15. 

6See Expert Report of David L. Cowen (the "Cowen Report"), 
Exhibit 7 to M-I's Brief, Docket Entry No. 75-7, pp. 8-10 1 23. 

7See id. 

8See id. at 10-11 1 25. 

9See id. at 25-26 1 39.
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VH that could compete with VH.10 In this action M-I claims that Roy 

used confidential documents he retained from his time at M-I to 

develop MAXSITE.11 M-I's Complaint includes claims for copyright 

infringement in violation of 17 U.S.C. §§ 501, et seq.; violation 

of the Federal Defend Trade Secrets Act, 18 u.s.c. §§ 1836, et 

seq.; violation of the Texas Uniform Trade Secrets Act, Tex. Civ. 

Prac. & Rem. Code§§ 134A.001, et seq., against all Defendants; and 

breach of contract against Roy.12 M-I's Motion only addresses its 

federal and state trade secret misappropriation claims and its 

breach of contract claim against Roy.13 Defendants responded to M

I's Motion on May 2, 2019.14 M-I replied to Defendants' Response 

on May 9, 2019 . 15 M-I filed briefing supplementing its Motion with 

10see M-I's Brief, Docket Entry No. 75, p. 15 1 SOF 30. 

11See Complaint, Docket Entry No. 1, pp. 7-15. 

12See id. at 7-17. Although M-I plead claims against David 
Wilson in its Complaint, M-I has since voluntarily dismissed Wilson 
from this action. See id.; Order Granting Plaintiff M-I L.L.C.'s 
Unopposed Motion for Voluntary Dismissal of Claims Against 
Defendant David Wilson Without Prejudice, Docket Entry No. 65. 

13See M-I's Motion, Docket Entry No. 74, p. 1; M-I's Brief, 
Docket Entry No. 75, p. 7. 

14See Defendants' Response in Opposition to M-I's Motion for 
Summary Judgment [SEALED] ("Defendants' Response") , Docket Entry 
No. 81. 

15See Reply in Support of Plaintiff M-I L. L. C. 's Motion for 
Summary Judgment as to Trade Secret Misappropriation and Breach of 
Contract [SEALED] ( "M-I' s Reply") , Docket Entry No. 85. 
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new evidence on June 28, 2019, 16 to which Defendants responded on 

July 17, 2019.17 

II. Standard of Review

Summary judgment is appropriate if the movant establishes that 

there is no genuine dispute about any material fact and the movant 

is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(a). 

Disputes about material facts are genuine "if the evidence is such 

that a reasonable jury could return a verdict for the nonmoving 

party." Anderson v. Liberty Lobby, Inc., 106 S. Ct. 2505, 2510 

(1986). 

The party moving for summary judgment must show the absence 

of a genuine issue of material fact. Exxon Corp. v. Oxxf ord 

Clothes, Inc., 109 F.3d 1070, 1074 (5th Cir. 1997). "If the moving 

party fails to meet this initial burden, the motion must be denied, 

regardless of the nonmovant' s response." Little v. Liquid Air 

Corp., 37 F.3d 1069, 1075 (5th Cir. 1994) (en bane) (per curiam) 

(citing Celotex Corp. v. Catrett, 106 S. Ct. 2548, 2553 (1986)). 

If the moving party meets this burden, Rule 56(c) requires the 

nonmovant to go beyond the pleadings and show by affidavits, 

depositions, answers to interrogatories, admissions on file, or 

16See Plaintiff M-I L. L. C. 's 
Support of Motion for Summary 
Misappropriation and Breach of 
Docket Entry No. 105. 

Supplement With New Evidence in 
Judgment as to Trade Secret 

Contract ( "M-I's Supplement") , 

17See Defendants' Response in Opposition to M-I's Supplement 
to Motion for Summary Judgment ("Defendants' Response to M-I' s 
Supplement"), Docket Entry No. 109. 
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other admissible evidence that specific facts exist over which 

there is a genuine issue for trial. Id. The nonmovant "must do 

more than simply show that there is some metaphysical doubt as to 

the material facts." Matsushita Electric Industrial Co., Ltd. v. 

Zenith Radio Corp., 106 S. Ct. 1348, 1356 (1986). 

In reviewing the evidence "the court must draw all reasonable 

inferences in favor of the nonmoving party, and it may not make 

credibility determinations or weigh the evidence." Reeves v. 

Sanderson Plumbing Products, Inc., 120 S. Ct. 2097, 2110 (2000). 

The court resolves factual controversies in favor of the nonmovant, 

"but only when there is an actual controversy, that is, when both 

parties have submitted evidence of contradictory facts." Little, 

37 F.3d at 1075. 

III. Analysis

M-I moves for summary judgment on its state and federal trade

secret misappropriation claims against Defendants and its breach of 

contract claim against Roy. Defendants argue that genuine issues 

of fact remain as to M-I's trade secret misappropriation claims. 

Defendants also argue that summary judgment is not appropriate on 

M-I's breach of contract claim against Roy because Roy has raised

fact issues as to his affirmative defenses of waiver and laches. 
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A. Trade Secret Misappropriation Against Defendants

In its Complaint M-I alleges that documents retained by Roy

after he left M-I contain trade secrets under both the Defend Trade 

Secrets Act ( "DTSA") and the Texas Uniform Trade Secrets Act 

("TUTSA"). 18 M-I argues that it is entitled to summary judgment on 

its misappropriation claims because no genuine dispute of material 

fact remains as to whether Roy and Q' Max misappropriated M-I' s 

trade secrets through wrongful acquisition, disclosure, and use. 19 

Defendants disagree, arguing that disputes of material fact remain 

as to (1) whether the documents relied on by M-I in its Motion 

contain trade secrets and (2) whether Q'Max or Roy "used" M-I's 

alleged trade secrets. 20 Because M-I's TUTSA and DTSA claims will 

require proof of the same elements in this case, the court will 

consider M-I' s federal and state trade secret misappropriation 

claims together. 21 

54. 

18See Complaint, Docket Entry No. 1, pp. 10-11 11 40-41, 13 1 

19See M-I's Brief, Docket Entry No. 75, pp. 24-26. 

20see Defendants' Response, Docket Entry No. 81, pp. 14-25. 

21The parties do not present separate arguments addressing M-
I's claims under TUTSA and the DTSA. Further, as discussed in 
detail below, TUTSA's definitions for "trade secrets," "improper 
means," and "misappropriation" are functionally identical to those 
in the DTSA, which is TUTSA's federal counterpart. 
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1. Trade Secret Misappropriation Under TUTSA and the DTSA

Both TUTSA and the DTSA permit recovery of damages for trade 

secret misappropriation. Tex. Civ. Prac. & Rem. Code§ 134A.004; 

18 u.s.c. § 1836(b) (1) (permitting recovery for trade secret 

misappropriation if a trade secret is "related to a product or 

service used in, or intended for use in, interstate or foreign 

commerce"). "To prevail on a misappropriation of trade secrets 

claim, a plaintiff must show that (1) a trade secret existed, (2) 

the trade secret was acquired through breach of a confidential 

relationship or discovered by improper means, and (3) the defendant 

used the trade secret without authorization from the plaintiff." 

GE Betz. Inc. v. Moffitt-Johnston, 885 F.3d 318, 325 (5th Cir. 

2018) (internal quotation marks omitted) (emphasis in original). 

"Improper means" includes, but is not limited to, a breach of a 

duty to maintain the secrecy of a trade secret. Tex. Civ. Prac. & 

Rem. Code§ 134A.002(2); 18 U.S.C. § 1839(6). TUTSA defines "trade 

secret" as: 

[A] 11 forms and types of information, including business,
scientific, technical, economic, or engineering
information, and any formula, design, prototype, pattern,
plan, compilation, program device, program, code, device,
method, technique, process, procedure, financial data, or
list of actual or potential customers or suppliers,
whether tangible or intangible and whether or how stored,
compiled, or memorialized physically, electronically,
graphically, photographically, or in writing if:

(A) the owner of the trade secret has taken
reasonable measures under the circumstances to keep
the information secret; and
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(B) the information derives independent economic
value, actual or potential, from not being generally
known to, and not being readily ascertainable
through proper means by, another person who can
obtain economic value from the disclosure or use of
the information.

Id. at § 134A.002(6).22 "Whether a trade secret exists is a 

question of fact." GlobeRanger Corporation v. Software AG United 

States of America. Incorporated, 836 F.3d 477, 492 (5th Cir. 2016). 

Texas courts weigh six factors to determine whether a trade secret 

exists: 

(1) the extent to which the information is known outside
of the business; (2) the extent to which it is known by
employees and others involved in the business; (3) the
extent of measures taken to guard the secrecy of the
information; (4) the value of the information to the
business and to its competitors; ( 5) the amount of effort
or money expended in developing the information; (6) the
ease or difficulty with which the information could be
properly acquired or duplicated by others.

Id. (citing In re Union Pacific Railroad Co., 294 S.W.3d 589, 592 

(Tex. 2009)) . 

"A cause of action for misappropriation of trade secrets 

accrues when the trade secret is actually used." GE Betz, 885 F. 3d 

22The DTSA' s definition of "trade secret" is functionally 
identical: "the term 'trade secret' means all forms and types of 
financial, business, scientific, technical, economic, or 
engineering information, including patterns, plans, compilations, 
program devices, formulas, designs, prototypes, methods, 
techniques, processes, procedures, programs, or codes, whether 
tangible or intangible, and whether or how stored, compiled, or 
memorialized physically, electronically, graphically, 
photographically, or in writing." Compare 18 U.S.C. § 1839(3), 
with Tex. Civ. Prac. & Rem. Code § 134A.002(6). 
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at 325-26 (quoting Computer Associates International, Inc. v. 

Altai, Inc., 918 S.W.2d 453, 455 (Tex. 1996)) (emphasis in 

original). Texas courts and courts in the Fifth Circuit rely on 

The Restatement of Unfair Competition to determine what constitutes 

"use" : 

Any exploitation of the trade secret that is likely to 
result in injury to the trade secret owner or enrichment 
to the defendant is a "use" under this Section. Thus, 
marketing goods that embody the trade secret, employing 
the trade secret in manufacturing or production, relying 
on the trade secret to assist or accelerate research or 
development, or soliciting customers through the use of 
information that is a trade secret . . all constitute 
"use." 

See Restatement (Third) of Unfair Competition§ 40 cmt. c; see also 

Bohnsack v. Varco, L.P., 668 F.3d 262, 279 (5th Cir. 2012) (citing 

and quoting Restatement (Third) of Unfair Competition§ 40 cmt. c); 

Wellogix, Inc. v. Accenture, L.L.P., 716 F.3d 867, 877 (5th Cir. 

2013) (same); Southwestern Energy Production Company v. Berry

Helfand, 491 S.W.3d 699, 722 (Tex. 2016) (defining "use" by citing 

and quoting Restatement (Third) of Unfair Competition§ 40 cmt. c). 

"Proof of trade secret misappropriation often depends on 

circumstantial evidence." Southwestern Energy Production Company 

v. Berry-Helfand, 411 S.W.3d 581, 598 (Tex. App. -- Tyler 2013),

rev'd on other grounds, 491 S.W.3d 699 (Tex. 2016) . 

"Circumstantial evidence often requires a fact finder to choose 

among opposing reasonable inferences." Id. at 591. 
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2. M-I's Trade Secret Misappropriation Claims against
Defendants

Defendants argue that summary judgment on M-I's

misappropriation claims is not appropriate because: (1) fact issues 

exist as to whether the documents discussed by M-I in its Motion 

contain trade secrets under the DTSA and TUTSA, and (2) fact issues 

remain as to whether Defendants "used" the alleged trade secrets. 

In its Complaint M-I bases its claims under TUTSA and the DTSA 

on "trade secrets in the components of M-I's engineering 

application tools VIRTUAL HYDRAULICS, VIRTUAL COMPLETION SOLUTIONS, 

and PRESSPRO RT; in the computer program code of such software 

applications; in other confidential programming code; and in 

proprietary constants, methods, plans, designs, concepts, 

improvements, modifications, research data and results, and know

how related to M-I's engineering application tools, interactive 

content, modeling, predictive modeling, and certain proprietary 

databases." 23 M-I's Brief only addresses trade secrets allegedly 

present in a few of these documents, including: a slide deck 

entitled "VIRTUAL HYDRAULICS, Basic Concepts," a VH Spreadsheet, a 

"snapshot" of a VH signature plot, and the VIRTUAL HYDRAULICS 3.3 

23See Complaint, Docket Entry No. 1, pp. 9 1 36, 12 1 50.
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Handbook Draft. Similarities between these M-I documents and 

corresponding Q'Max documents form the basis of M-I's Motion. 24 

Defendants dispute whether the specific documents referenced 

in M-I' s Motion contain trade secrets. 25 M-I' s Brief includes only 

a generalized argument that VH has independent value and that M-I 

uses reasonable efforts to maintain the secrecy of its 

"Confidential Information. " 26 M-I fails to explain why the specific 

documents referenced in its Statement of Undisputed Facts contain 

trade secrets. General arguments that VH is a trade secret and 

that M-I's "Confidential Information" contains trade secrets are 

not sufficient to persuade the court that a trade secret exists in 

the documents upon which M-I bases its Motion. Fact issues 

therefore remain as to whether the documents relied on by M-I 

contain trade secrets. 

24See M-I's Brief, Docket Entry No. 75, pp. 16-22 11 SOF 35 -
SOF 50. 

25Defendants present a number of arguments as to why the 
documents referenced by M-I do not contain trade secrets. For 
example, Defendants argue that the slide deck referenced in M-I's 
Statement of Undisputed Facts was presented to clients and 
therefore efforts were not made to keep the information secret. 
See Defendants' Response, Docket Entry No. 81, p. 18. The court 
need not reach these arguments because M-I has failed to meet its 
initial burden to show the absence of a genuine issue of material 
fact as to whether the documents referenced in M-I's Brief contain 
trade secrets. 

26See M-I's Brief, Docket Entry No. 75, pp. 22-23. 
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M-I has also failed to meet its initial burden to show the 

absence of a genuine issue of fact as to whether Defendants "used" 

M-I's alleged trade secrets. M-I relies on the Cowen Report to 

show that Roy and Q'Max "used" and "accessed" M-I's confidential 

data.27 But the Cowen report does not prove that Defendants used 

M-I's information in developing MAXSITE. Cowen concluded that Roy

possessed and accessed M-I's confidential data during his time at 

Q'Max, making his report consistent with M-I's allegations, but not 

conclusive on the issue of use.28 

M-I also argues that an e-mail chain between Roy and other 

Q'Max employees conclusively establishes that Defendants "used" a 

M-I document in developing MAXSITE. 29 Chase Brignac, a Q' Max 

employee, sent an e-mail to Roy and other Q'Max employees saying 

"[t] his is what I have been using to try and review a different 

look for the output." 30 Attached to Brignac's e-mail was a Q'Max 

document that M-I alleges contains M-I's data that was "copied and 

27See M-I's Brief, Docket Entry No. 75, pp. 24-25. 

28See Cowen Report, Exhibit 7 to M-I's Brief, Docket Entry No. 
75-7, pp. 14-15 11 30-35, 25 1 37, 40-41 11 83-89. 

29See M-I's Brief, Docket Entry No. 75, p. 25; M-I's Reply, 
Docket Entry No. 85, p. 7. 

30See E-Mail Chain Between Chase Brignac, Sanj it Roy, and Steve 
Lattanzi [With Attachment], Exhibit 2 to M-I's Brief, Docket Entry 
No. 75-2, pp. 2-4. 
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simply rearranged. 1131 Roy instructed Brignac to "keep playing 

around" with the software outputs because they were "too close to 

you know what." 32 This e-mail chain is circumstantial evidence but 

is not conclusive on the issue of use. 

M-I has presented strong circumstantial evidence of 

misappropriation: Roy downloaded confidential documents during his 

time at M-I and kept those documents while working for M-I's 

competitors. M-I documents were found on Roy's Q'Max computer and 

forensic analysis shows that Roy accessed M-I's confidential 

documents. Roy e-mailed Brignac instructing him to "keep playing 

around" with Q'Max's software because it was too similar to "you 

know what," likely referring to VH. VH and MAXSITE also have a 

similar look and similar features. 33 To be entitled to summary 

judgment, however, M-I would need to demonstrate the absence of a 

genuine dispute of material fact as to whether Q' Max and Roy 

actually used M-I's documents to develop MAXSITE. While 

similarities between VH and MAX.SITE may be sufficient to raise an 

inference that Defendants used M-I's trade secrets, see Spear 

31See id.; M-I's Brief, Docket Entry No. 75, p. 17 1 SOF 41. 

32See E-Mail Chain Between Chase Brignac, Sanj it Roy, and Steve 
Lattanzi, Exhibit 12 to M-I's Motion [Without Attachment], Docket 
Entry No. 75-11, pp. 3-4. 

33Q'Max also points to several important differences between 
VH and MAX.SITE: the two programs are written in different 
programming languages, use "different graphics packages," and each 
contains features that the other does not. See Defendants' 
Response, Docket Entry No. 81, pp. 22-24. 
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Marketing, Inc. v. BancorpSouth Bank, 791 F.3d 586, 601 (5th Cir. 

2015), such an inference is insufficient to entitle M-I to summary 

judgment. 

In the cases cited by M-I, specifically GlobeRanger and 

Wellogix, the Fifth Circuit reviewed the sufficiency of evidence to 

support a jury's determination as to whether a defendant 

misappropriated trade secrets. See GlobeRanger, 836 F.3d at 499; 

Wellogix, 716 F.3d at 877. A jury could conclude after reviewing 

the circumstantial evidence presented that Defendants 

misappropriated M-I's trade secrets in developing MAXSITE. But M

I' s summary judgment burden is greater than the one it will 

ultimately bear at trial. 

For the reasons explained above, M-I has failed to satisfy its 

initial burden to show that there is no genuine dispute of material 

fact as to (1) whether the documents upon which M-I relies contain 

trade secrets and (2) whether Defendants used M-I's alleged trade 

secrets. The court will therefore deny M-I's Motion seeking 

summary judgment on its federal and state trade secret 

misappropriation claims. 

B. Breach of Contract Against Roy

M-I alleges that Roy retained a number of M-I's confidential

documents after leaving M-I in violation of the Confidentiality 
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Agreement.34 M-I argues that the facts regarding Roy's violation 

of the Confidentiality Agreement are undisputed and that it is 

entitled to summary judgment against Roy.35 Roy does not deny that 

he breached the Confidentiality Agreement by retaining M-I's 

documents. Roy argues that M-I is not entitled to summary judgment 

on its breach of contract claim against him because he has raised 

fact issues as to his affirmative defenses of waiver and laches. 36 

Under Texas law the elements of a breach of contract claim are 

"(1) the existence of a valid contract; (2) performance or tendered 

performance by the plaintiff; (3) breach of the contract by the 

defendant; and (4) damages sustained by the plaintiff as a result 

of the breach." Mullins v. TestAmerica. Inc., 564 F.3d 386, 418 

(5th Cir. 2009). Texas courts recognize waiver and laches as 

affirmative defenses to a breach of contract claim. "Waiver is the 

intentional relinquishment of a right actually known, or 

intentional conduct inconsistent with claiming that right." Ulico 

Casualty Co. v. Allied Pilots Association, 262 s. W. 3d 773, 778 

(Tex. 2008). "The elements of waiver include (1) an existing 

right, benefit, or advantage held by a party; (2) the party's 

actual knowledge of its existence; and (3) the party's actual 

intent to relinquish the right, or intentional conduct inconsistent 

34See Complaint, Docket Entry No. 1, pp. 15-16 11 69-70. 

35See M-I's Brief, Docket Entry No. 75, pp. 26-27. 

36See Defendants' Response, Docket Entry No. 81, pp. 25-29. 
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with that right." "To invoke the equitable doctrine of 

laches, the moving party ordinarily must show an unreasonable delay 

by the opposing party in asserting its rights, and also the moving 

party's good faith and detrimental change in position because of 

the delay." In re Laibe Corp., 307 S.W.3d 314, 318 (Tex. 2010). 

Texas courts generally find that laches do not apply if a statute 

of limitations applies. Graves v. Diehl, 958 S.W.2d 468, 473 (Tex. 

App. -- Houston [14th Dist.] 1997, no pet.). The Texas statute of 

limitations for a breach of contract is four years. 

Prac. & Rem. Code § 16.051. 

Tex. Civ. 

Roy argues that M-I waived its breach of contract claim by not 

discovering that he breached the Confidentiality Agreement sooner. 37 

M-I argues that it performed forensic analysis after it realized 

Roy's potential breach of contract -- specifically, after Q'Max 

announced the MAXSITE sample images on its website in 2017.38 M-I 

did not have an affirmative obligation to investigate whether Roy 

had violated the Confidentiality Agreement when he left M-I in 

2014. The summary judgment evidence establishes that M-I did not 

have actual knowledge of Roy's breach until after its forensic 

investigation revealed that he had downloaded confidential M-I 

documents to external drives and was still in possession of those 

documents. Roy has presented no evidence that M-I intended to 

37See id. at 27. 

38See M-I's Reply, Docket Entry No. 85, p. 11. 
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relinquish its breach of contract claim or that M-I engaged in 

intentional conduct inconsistent with its breach of contract claim. 

The evidence shows the opposite: M-I promptly filed this action 

after its forensic investigation revealed that Roy had retained 

documents in violation of the Confidentiality Agreement. 

Roy also argues that laches applies to bar M-I's claim. He 

argues that M-I waited "just shy of 4 years" after Roy's departure 

to bring its breach of contract claim against Roy. 39 He therefore 

does not dispute that M-I's breach of contract claim was brought 

within the applicable statute of limitations. Roy has presented no 

evidence or argument that laches should bar M-I' s breach of 

contract claim despite its being brought within the statute of 

limitations. The court therefore finds the doctrine of laches 

inapplicable in this action. 

No issues of fact remain regarding Roy's affirmative defenses 

of waiver and laches, and Roy does not dispute that he breached the 

Confidentiality Agreement by retaining M-I's documents after 

leaving M-I. Roy will therefore be liable to M-I for breaching the 

Confidentiality Agreement. Fact issues remain as to the scope of 

39M-I argues that it did not discover Roy's breach until 2017
and filed this action "within months of actual knowledge of a 
claim." See M-I's Reply, Docket Entry No. 85, p. 12. The court 
need not determine when the statute of limitations began to run 
because under both parties' arguments, M-I's breach of contract 
claim was brought within the applicable four-year statute of 
limitations. 
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Roy's breach, and consequently the amount of damages M-I is 

entitled to. 

IV. Conclusion

For the reasons explained above, fact issues remain regarding 

M-I' s trade secret misappropriation claims against Defendants. 

While the court has found that Roy breached the Confidentiality 

Agreement, the scope of the breach (and M-I's damages) will be 

determined at trial. Plaintiff M-I LLC' s Motion for Summary 

Judgment as to Trade Secret Misappropriation and Breach of Contract 

(Docket Entry No. 74) is therefore GRANTED IN PART and DENIED IN

PART. 
40 

SIGNED at Houston, Texas, on ugust, 2019. 

SENIOR UNITED STATES DISTRICT JUDGE 

40Because the court's normal practice is to allow each party 
to file only one dispositive motion, M-I may not file another 
motion for summary judgment. 
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KPMG, INC.: MUNSCH HARDT KOPF AND HARR, PC 

   Grant M. Beiner, Esq. 

   John D. Cornwell, Esq. 
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   Suite 2700 

   Houston, Texas  77002 

   713-222-1489 

 

   OSLER HOSKIN & HARCOURT, LLP 

   Randal Van de Mosselaer, Esq. 

   TC Energy Tower 

   Suite 2500 

   450 - 1st Street SW 
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   403-260-7060 

 

 

FOR HSBC:  NORTON ROSE FULBRIGHT US, LLP 

   Louis R. Strubeck, Jr., Esq. 

   2200 Ross Avenue 

   Suite 3600 

   Dallas, Texas  75201 

   214-855-8040 

 

   NORTON ROSE FULBRIGHT US, LLP 

   Aaron Stephenson, Esq. 

   400 3rd Avenue SW 

   Suite 370 

   Calgary, Alberta T2P 4H2 

   403-267-8290 

 

 

FOR M-I, LLC D/B/A 

M-1 SWACO: WINSTON & STRAWN, LLP 

   Michelle C. Replogle, Esq. 

   800 Capitol Street 

   Suite 2400 
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HOUSTON, TEXAS; FRIDAY, OCTOBER 2, 2020; 11:13 A.M. 

(VIDEO CONFERENCE) 

  THE COURT:  All right.  Good morning.  We’re here 

in the Q’Max Solutions case.  It is Case No. 20-34791.   

  Let’s go ahead and take appearances. 

  Can you tell me who all we have that wish to 

appear today?  We’ll start with you, Mr. Cornwell. 

  MR. CORNWELL:  Thank you, Your Honor.  Good 

morning.  John Cornwell, on behalf of KPMG, the Receiver for 

Q’Max Solutions, Inc., the only debtor before Your Honor 

this morning.  With me is Grant Beiner as well, an associate 

with Munsch Hardt Kopf and Harr.  And then on the line is 

the representative for the Receiver, Ms. Annika Gaddie 

(phonetic).  And then I believe joining us although I don’t 

see his name just yet is the Receiver’s Canadian counsel 

from Osler, Mr. Randal Van de Mosselaer.  If he’s not here, 

he will be here soon.  And that’s it from our side, Your 

Honor. 

  THE COURT:  All right.  And who also wishes to 

appear today. 

  MR. STRUBECK:  Good morning, Judge.  It’s  

Lou Strubeck at Norton Rose Fulbright, on behalf of HSBC.  

And I’m actually appearing with my Canadian colleague,  

Aaron Stephenson. 

  THE COURT:  Thank you. 
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  MR. STEPHENSON:  Good morning, sir. 

  THE COURT:  Ms. Replogle, go ahead. 

  MS. REPLOGLE:  Yes.  Your Honor, can you hear me? 

  THE COURT:  I can. 

  MS. REPLOGLE:   Okay.  Michelle Replogle, on 

behalf of M-I, LLC, who is the Plaintiff in an intellectual 

property case that’s referred to as an outside action in the 

filings that are before Your Honor. 

  THE COURT:  Thank you.  Are there any other 

appearances today? 

 (No audible response.)  

  THE COURT:  Okay.  For those of you on the phone, 

I have all the phone lines open.  You won’t need to be 

pressing five star.  Everyone’s free to speak.  We don’t 

have that many people with us. 

  Mr. Cornwell, what did you want to try and 

accomplish today? 

  MR. CORNWELL:  Your Honor, it makes sense to just 

give a bit of housekeeping up front.  I’m happy to -- we do 

have a little slide show presentation to give the Court some 

background.  Also on the line is -- really the only thing 

that’s set for today since the Court has already entered the 

complex Order is the TRO Motion, Your Honor, which is Docket 

No. 4 and the status conference to really just set the 

hearing on our request for final relief by verified petition 
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at Docket No. 3.  So that’s the agenda in a nutshell. 

  THE COURT:  All right.  I’m not sure what we’re 

doing on No. 4 because I couldn’t quite follow what you were 

trying to accomplish there, but I’m happy to have that 

initial presentation.  Before we get into No. 4, we don’t 

have an adversary proceeding.  We do have a TRO proposed.  I 

don’t know that we have a dispute about it.  I guess we’ll 

hear about that in a moment and let’s figure out where we’re 

going, but I’m happy to have that initial presentation but I 

am a bit lost as to --  

  MR. CORNWELL:  Well, thank you, Your Honor.  I’m 

happy to -- there’s no playbook here.  I’m happy to take 

that order.  I certainly don’t want to fire off too long 

with the Court not knowing where we’re going so maybe it 

makes sense to just change and give Your Honor a preview.   

  THE COURT:  Okay. 

  MR. CORNWELL:  We have requested by the TRO 

Motion, Your Honor, provisional relief.  I think the law is 

clear and in the playbook most recently in the PLS  

Solutions case and in our the District Court and Judge 

Jones’ court they have provided with that TRO provision 

because it’s (indiscernible) adopts the TRO procedures and 

rules, but it is a TRO proceeding itself.  It doesn’t 

require an adversary proceeding.  So that’s the reason it 

was filed the way that it was. 
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  And we (indiscernible) original release that 

Section 1519 and by incorporation Section 1521 gives us or 

allows us to request.  Really this is the reason to apply 

the Canadian proceeding order, the order that adopts or --  

  THE COURT:  I understand -- no, I understand a 

provisional order that recognizes the Canadian relief.  

That’s not a TRO.  That recognizes the Canadian relief and 

applies it here. 

  MR. CORNWELL:  Your Honor, that’s fair.  Maybe the 

problem is a misnomer of our documents.  We’re asking for 

provisional relief and nothing more.  (Indiscernible) the 

recognition of the Canadian receivership order and the 

proceedings and the things that Section 1519 and 1521 gives 

us in that --  

  THE COURT:  And unless I’m misreading them, I 

don’t think 1519 and 1521 give you a TRO.  They give you 

recognition of the foreign proceeding and apply in general 

that relief, but it’s not a TRO or an injunction as I read 

it.  And I may be reading it wrong so you may need to walk 

me through this more slowly but. 

  MR. CORNWELL:  Your Honor, no, I agree with 

everything you just said.  I think it adopts the factors for 

a TRO, but it is just provisional relief that we’re 

requesting.  If we put something in our documents that 

suggests otherwise, just my mistake.  It’s not intentional. 
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  THE COURT:  No.  I mean, it’s only the title that 

I think confused me because when I got into the relief, it 

looked like you were just granted provisional relief and 

that’s what got me a bit confused by the title of the 

motion, the title of the order but that -- sure, let’s do 

that preliminary presentation so I can learn a little bit 

more about the case. 

  MR. CORNWELL:  Thank you, Your Honor.  

  THE COURT:  Who’s going to make that for us? 

  MR. BEINER:  I will, Your Honor.   

  MR. CORNWELL:  If we can --  

  MR. BEINER:  This is Grant Beiner. 

  MR. CORNWELL:  -- make Mr. Beiner the presenter, 

that would be great.  And before we get there or as we’re 

pulling that up, Your Honor, I would like to go ahead and 

point the Court to Docket No. 9, the Receiver’s witness and 

exhibit list. 

  THE COURT:  All right. 

  MR. CORNWELL:  And maybe it makes sense to go one 

by one, but I will offer for admission most of the 

documents.  I’ve spoken to Ms. Replogle prior to the hearing 

last night and we’re going to take one away and then I think 

judicial notice is probably more appropriate on the latter.   

  So, in fact -- I’m sorry, before we get there, it 

maybe makes sense to just tell Your Honor what we’ve done to 
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give notice.  Even though there is an ex parte relief 

request here, we’ve really done everything we can within our 

power to give notice.  We’ve sent all the documents that 

were filed by email to all the parties but one where we 

didn’t have a valid email address.  I have before this 

hearing conversations with Ms. Replogle on behalf of M-I and 

also Ms. Laura Drillhorn (phonetic) who indicated she wasn’t 

going to appear but asked -- and I represent that we did 

speak last night.  And she is counsel, Your Honor, for Atlas 

who filed the guarantor action in Texas State Court just 

several days ago.  So to the extent that we could, we tried 

to give full and complete notice of this under the 

circumstances.  And with that, Your Honor --  

  THE COURT:  Ms. Replogle, do you have any notice 

objection to what’s going on today? 

  MS. REPLOGLE:  No, Your Honor, I have no notice 

objections. 

  THE COURT:  Thank you.  All right.  Go ahead 

please, Mr. Cornwell. 

  MR. CORNWELL:  Thank you, Your Honor.  So with 

that, Your Honor, I would offer Exhibit R-1, which is  

Ms. Gaddie’s declaration.  I would offer -- do you want to 

take them one at a time, Your Honor, or would you like me to 

just run through them? 

  THE COURT:  Why don’t you tell me all of them 
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you’re going to offer. 

  MR. CORNWELL:  Thank you.  We will offer R-2 with 

the organizational chart attached to Ms. Gaddie’s 

declaration. 

  We’ll offer R-3, which is Canadian counsel’s 

declaration. 

  We’ll offer R-4, which is the receivership 

application that was filed by the agent, HSBC Canada, in the 

Canadian proceeding. 

  We’ll offer R-5, which is the supporting 

declaration filed by the agent in the Canadian proceeding.  

And, Your Honor, just for road mapping purposes, that 

document is large and had a lot of (indiscernible) documents 

(indiscernible) for the Court and the parties. 

  We will offer R-6, which is the consent 

receivership order that was entered appointing KPMG as 

receiver to QSI, Q’Max Solutions, Inc., Your Honor.  If I 

may, I’ll refer to QSI for shorthand. 

  And then we put on the exhibit list R-7, which is 

the Rule 1007 statement that was also filed.  

  Those are the documents that I would offer into 

evidence. 

  THE COURT:  Is there any objection to the 

admission of R-1, 2, 3, 4, 5, 6 and 7? 

  MS. REPLOGLE:  No, Your Honor. 
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  THE COURT:  All right.  R-1 through R-7 are 

admitted. 

 (Debtor’s Exhibit Nos. R-1 through R-7 received in 

evidence.)  

  MR. CORNWELL:  Thank you, Your Honor.  We also 

have three additional exhibits on our list.  After talking 

with Ms. Replogle yesterday, for completeness, we’re going 

to take off R-8, which is a recent summary judgment opinion.   

I frankly learned last night or forgot and relearned that 

there was an additional summary judgment opinion.  I don’t 

think it’s necessary for this and we certainly don’t want to 

have an incomplete record of that proceeding so I’m not 

going to offer that now.  To the extent that Ms. Replogle’s 

changed her mind on that, then I’d be happy to have the 

Court take judicial notice of any of the pleadings in that 

case as an initial matter. 

  I would ask that the Court take judicial notice of 

R-9, which is the M-I complaint, which we called the 

“MAXSITE” proceeding, and also R-10, which is the guarantor 

complaint filed by Atlas. 

  THE COURT:  Is there any objection to R-9 and    

R-10, which if admitted will be admitted solely for the 

purpose of their existence and not for the truth of any 

matters asserted in R-9 and R-10? 

  MS. REPLOGLE:  No, Your Honor, no objection. 
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  THE COURT:  All right.  R-9 and R-10 are admitted 

solely for notice purposes to show they exist and not for 

the truth of the matter. 

 (Debtor’s Exhibit Nos. R-9 and R-10 received in 

evidence.)  

  MR. CORNWELL:  Thank you, Your Honor.  So then I 

think it makes sense to walk through our slide show 

presentation.  I’ll do my best to keep this at 30,000-foot 

view, Your Honor.  Obviously it’s largely a repetition of 

the preliminary relief request motion which (indiscernible) 

motion any longer and also the verified petition at Docket 3 

and 4. 

  So the first slide we have, Your Honor, is the org 

chart.  This is frankly hard to see because it’s long so  

Mr. Beiner is going to do his best to zoom in and help me 

here, but I’ll try and describe as well.  Just hard to read.  

It was also filed with our exhibits which, Your Honor, is  

R-2.   

  Your Honor, there are five Canadian debtors in the 

receivership action only one of which is before Your Honor 

seeking chapter 15 recognition relief and that is QSI, which 

is essentially the main parent company here.  It operates in 

the sense that it is a guarantor and provides the financial 

services to the true operating entities and the other 

subsidiaries as needed.  It is also the entity that holds 
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the primary stock in whole or in part, as indicated on this 

chart, Your Honor.  The operating entities, which are the 

subject of either liquidation proceedings or sale 

proceedings that are pending through the Canadian 

proceeding. 

  Along with QSI is QMax Canada Operations, Inc.  

That is the primary Canadian operating company, Your Honor. 

  Above in the org chart is Fluids Holdings Corp.  

It is in Canadian receivership and it’s the 100 percent 

owner of QSI, the Debtor here. 

  And then there are two others, Your Honor, that 

are essentially operating -- I’m sorry -- non-operating 

companies or service providing companies but not forward-

facing operating companies as I understand the facts.  

That’s the Canadian receivership, Your Honor. 

  All those companies as well as the (indiscernible) 

operating company and the American or the US operating 

company that is in chapter 7.  They’re essentially upstream 

drilling services companies both onshore and offshore. 

  So going down the chart, Your Honor, we have a few 

chapter 7 debtors there at the bottom left.  That is Q’Max 

America and Anchor Drilling Fluids.  I believe we have a 

representative for the chapter 7 Trustee here.  They’ve been 

in chapter 7 for several months now.  They are in the middle 

of -- I guess they’ve completed a partial sale process and 
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they’re in the middle of liquidating the rest of the assets 

in those proceedings. 

  And then finally, Your Honor, we have certain 

global operating entities that really span half of the 

globe, Colombia, Mexico, Africa and Middle Eastern 

countries.  These are not subject to any proceeding right 

now and they’re the (indiscernible) the centerpiece of the 

Canadian proceeding as far as value is concerned.  The 

Receiver is in advanced negotiations for sales of those 

entities in different tranches and the sales of those 

entities will happen through the Canadian proceeding as 

stock sales with full notice to all the parties who are 

entitled to notice in the Canadian proceedings. 

  Your Honor, that’s really where we are today and 

how we got here.  As described in our papers, the 

receivership is (indiscernible) by the agent of the primary 

facility by HSBC Canada.  There had been negotiations long 

before COVID that were strained as I understand and just 

been (indiscernible) renegotiation of the notes.  Then COVID 

happened and the oil crash or the oil pricing wars and of 

course (indiscernible) and that’s ultimately what 

precipitated the filing of the Canadian proceedings. 

  Just to address it up front, these case is 

(indiscernible) chapter 15 filing in a similar sense that 

there’s just one (indiscernible) filing and really not 
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significant relative to the whole pie United States assets.  

It’s also unique that we’re seeking chapter 15 relief 

approximately four months into the Canadian proceeding.   

  And I had questions about that and I suspect  

Your Honor does and there’s really several different 

explanations for that.  One is: the Receiver was trying to 

be pennywise and I don’t think (indiscernible).  They were 

watching how they were spending their money.  There were 

summary judgment proceedings pending in the M-I intellectual 

property lawsuit and they weren’t -- the Receiver led by 

Ms. Gaddie was not convinced a chapter 15 was necessary.   

  When the rulings came through, the case was not 

completely disposed of and then the Debtor (indiscernible) 

filed as we were preparing chapter 15 filing.  It became 

economical with respect to the pendency of the sales process 

of the global operating companies to file this proceeding.  

That’s why we’re here now, Your Honor, and we weren’t here 

on day one or two or three after the consent receivership 

order was entered. 

  If we can go to -- oh, you’re on that slide.  

Thank you.  So, Your Honor, what you see on the slide now is 

just a snapshot of the debt picture.  As you can see, most 

of the main facilities are Canadian banks.  There is a less 

than 10 percent piece for US held banks on those.  It’s 

approximately $150 million outstanding in combination of   
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US dollars and Canadian dollars as well as the line of 

credit -- the letters of credit, excuse me, and some other 

balances that are not immaterial but are small in comparison 

to the main facilities. 

  Again I believe the agent is here.  We’ve 

coordinated with the agent of note and they’ve consented to 

this filing.  I think that the papers discuss well enough 

who the borrowers are, how the guarantor situation works.  

If Your Honor has any questions about that, I’m most happy 

to go into the details. 

  One somewhat extraneous piece to the financial 

puzzle here is the Encina debt and it’s described in the 

papers at eye level, but the reason we have a chapter 7 

proceeding is essentially because of the intercreditor 

agreement between the agent and Encina and that facilitated 

treating the US debtors differently and (indiscernible) to 

their own process.   

  And as I understand it, the Encina debt was 

largely paid from the partial sales in the US proceedings 

and then there was an assumption of the remainder of the 

debt.  I do not even see it as part of this proceeding and I 

think that’s a fair statement, but I’m sure someone will 

correct if that’s a mischaracterization in any way, but I 

wanted to give the Court the background in any event. 

  Go to the next please.  Your Honor, to true form, 
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because of the way QSI operated -- and I use that in a 

colloquial sense -- there’s not a bunch of creditors.  

There’s really no (indiscernible) trade creditors because it 

wasn’t an oil and gas services company operator.  It’s 

mostly professionals.  And the vast majority of the debt, 

Your Honor, is through the secured debt because QSI again 

was the borrower and/or guarantor for many of the operating 

companies, facilities and agreements.  It also provided some 

very basic services contracts at the QSI level down so 

that’s why Your Honor sees a very limited creditor list 

here. 

  The sale status, Your Honor -- next slide.  Thank 

you.  Again the receivership has been pending for 

approximately four months (indiscernible) four months now 

that we’re not in October (indiscernible).  The Canadian 

debtors including QSI are not going to be (indiscernible), 

Your Honor.  Certainly the Receiver has kicked all the tires 

that it could and it’s now made the financial or an 

economical decision that it’s just not feasible to sell them 

as a going concern so they will eventually be liquidated.  

That process is ongoing but is not completed. 

  The global operating companies, as I previewed 

earlier, is a different scenario.  The hope is that all the 

global operating companies will be sold as going concern 

businesses.  That hasn’t happened yet so it’s possible that 
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won’t be the case, but certainly the expectation is that 

will be the value driver in this case.   

  And again in the hopes as being as open 

(indiscernible) as we could be in filing these proceedings, 

we indicated in the papers that the expectation here even if 

the global operating company sales are successful, we’re far 

enough down the road in the receivership proceedings that 

we’ve indicated that there’s very unlikely to be a 

distribution to the secured creditors.  There’s just not 

enough value to (indiscernible) facility.  It looks to be 

undersecured.  Your Honor, that’s really the basic 

presentation.   

  Before I call off what we’re actually asking for 

today, do you have any questions or is there anything else 

that I could fill in? 

  THE COURT:  What does QSI own that you’re trying 

to protect? 

  MR. CORNWELL:  One would stop the (indiscernible).  

That’s the primary asset.  And (indiscernible) because we’ve 

got the litigation pending.  It also owns the MAXSITE 

intellectual property, which is going to be the license, 

Your Honor, in connection with these sales.  It will be not 

be sold but it will be licensed and that’s an important part 

of the sale process. 

  THE COURT:  All right. 
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  MR. CORNWELL:  Thank you, Your Honor.  If I can go 

one more slide?   We do have a short summary of the 

litigation here, Your Honor.  I’ve really taken this out of 

order.  We’ve got the chapter 7 pending, the M-I lawsuits, 

and then the guarantor suit.  I will say in talking to the 

Atlas’ attorney, Ms. Drillhorn, yesterday I think that the 

guarantor litigation is likely to be resolved by consent 

after the representations that we made in pleadings so 

fearful of putting the cart before the horse, I expect that 

that case will be nonsuited sometime soon.  And I was 

authorized to make that statement, Your Honor.  I think 

we’ll (indiscernible). 

  THE COURT:  All right.  Is there anyone else that 

wants to make any sort of an opening presentation? 

  MS. REPLOGLE:  Your Honor, Michelle Replogle, on 

behalf of M-I.  And this -- obviously for full transparency, 

bankruptcy is not my area of law.  As we were just -- we 

received the filing late Wednesday night and my bankruptcy 

colleague that did file a notice of appearance yesterday, 

Kate Preston, is actually on maternity leave today and my 

other bankruptcy colleague who will be filing a notice of 

appearance in short order is actually defending a deposition 

in a bankruptcy matter that I understand is actually pending 

before Your Honor as well, but she was unable to join today.  

So with some apologies in advance, there are a couple of 
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points that I would like to make but quite frankly I don’t 

know for sure when is the right time for me to make those 

couple of points with respect to the underlying action. 

  THE COURT:  Now is probably a good time. 

  MS. REPLOGLE:  All right.  Okay.  So there’s just 

two points I wanted to make today just to make sure that  

Your Honor is aware of.  The first point is that M-I 

(indiscernible) position that Q’Max Solutions owns MAXSITE 

software, that that is an asset of the Debtor.  Our position 

is it is not.  It is properly an asset of M-I.   

  The underlying MAXSITE action that’s pending 

before Judge Lake right now that’s a trade secret 

misappropriations is wrongful conversion case and that case 

is set to go for docket call November 13th.  Today is the 

start of all of our pretrial filings, today, and so that 

case is set to go to trial very, very shortly.  And it’s our 

position that that issue with respect to the ownership of 

MAXSITE software of that particular piece of intellectual 

property should be resolved by Judge Lake and should be 

resolved soon.   

  And so M-I is still reviewing the information that 

was filed, but we intend to be before Your Honor in short 

order with respect to seeking the relief along those lines.  

So that’s my first point I wanted you to be aware of. 

  The second point is that we did have some concerns 
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surrounding the timing of Q’Max Solutions’ claim of 

ownership of MAXSITE and the grant of an exclusive license 

to Q’Max America in this case because both are inconsistent 

with the representations by Q’Max Solutions in the 

underlying District Court intellectual property case.  So 

that MAXSITE action again has been pending since 2018 and 

it’s near trial.  

  M-I only just recently learned that it’s Q’Max 

Solutions that claims to be “the creator and owner of 

MAXSITE.”  That’s the language that they use in the filings 

before Your Honor.  Throughout discovery in the MAXSITE 

action, Q’Max Solutions never claims to create or own 

MAXSITE software.  In fact, it verified in interrogatory 

responses they would refer M-I to Q’Max America and would 

say repeatedly that the only Q’Max Solutions sole connection 

to this case is that it is a parent company of Q’Max 

America.   

  Throughout the litigation, Q’Max Solutions 

represented that no licenses or documents relating to any 

licenses for the MAXSITE software existed.  In responding to 

requests for production asking for licenses and documents 

related to licenses, their response was “None,” there are 

none.  

  Now as Your Honor knows, the parties have a duty 

to supplement their discovery responses and as of today, the 
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eve before trial coming up, there’s been no supplement to 

any of those discovery responses that I just mentioned. 

  I also wanted Your Honor to be aware that Q’Max 

America did not file its suggestion of bankruptcy in the 

underlying MAXSITE action until August 4th.  We now know 

today or recently that by that time, August 4th, the change 

of ownership of the MAXSITE software and the exclusive 

license to Q’Max America and then the subsequent sale of 

that license, that had already occurred before they ever 

filed the suggestion of bankruptcy in the underlying 

District Court case.   

  So we now know that it was May 24th that Q’Max 

America filed its voluntary petition for bankruptcy and we 

now know that on July 1st there was an asset order approval 

and we now know that in that order, that July 1st order, 

there is that reference to an exclusive license between 

Q’Max Solutions and Q’Max America and it’s dated May 22nd, 

two days before Q’Max America filed for the bankruptcy in 

that particular proceeding.   

  We now know in that July 1st order itself that the 

exclusive license I just referenced, that May 22nd license, 

was sold to a third-party drilling services entity that we 

know from representations from Q’Max America’s counsel is 

apparently an entity that the equity partner that both Q’Max 

Solutions and Q’Max America owns.   
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  So we do have serious concerns with respect to the 

timing of this change of the ownership claim, the immediate 

grant of an exclusive license two days before the bankruptcy 

and as I said before, we’re looking at these filings and we 

are here today just to reserve our rights to be before you 

in short order to request some relief along those lines to 

the extent you’ll entertain them.   

  If you have any further questions, I’d be glad to 

try to answer (indiscernible). 

  THE COURT:  What kind of relief are you 

anticipating requesting? 

  MS. REPLOGLE:  Yes.  I’m aware of a couple of 

forms of relief, Your Honor, that today and also given -- 

understandably I don’t want to misstate anything -- I  

just -- I don’t know that I can -- I don’t feel comfortable 

letting you know what we’re thinking at this moment, but 

first no final decisions have been made but we do plan to do 

it in very short order, Your Honor, which it means to be 

done in a couple more days or a few days.  Thank you. 

  THE COURT:  All right.  Mr. Cornwell? 

  MR. CORNWELL:  Yes, Your Honor. 

  THE COURT:  What are you looking for me to do 

today that’s going to affect the MSI litigation? 

  MR. CORNWELL:  Your Honor, to grant provisional 

recognition which would implement the stay among other 
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things that is built into the consent and receivership 

order.  There’s a stay of all proceedings.  And there’s also 

a grant of authority to the Receiver to seek recognition of 

that stay again along with the rest of the powers of 

protection in the consent and receivership order 

internationally.  That’s what we’re seeking today,  

Your Honor. 

  THE COURT:  If it turns out that Ms. Replogle’s 

client demonstrates some of the conduct that she has just 

described as, A, true and, B, undertaken in bad faith, if I 

do something today, where are her remedies? 

  MR. CORNWELL:  That’s a good question, Your Honor.  

The first remedy is anything that was -- (indiscernible) 

excuse me.  With respect to the operating companies or QSI’s 

assets, it may happen on full notice including to M-I, 

Ms. Replogle’s client in the Canadian proceeding.  That’s 

option one. 

  Option two is: I assume that Ms. Replogle -- among 

the options of Ms. Replogle and her co-counsel are 

considering is seeking some kind of relief from the stay.  I 

can’t say that that’s an available remedy, but I expect that 

there would be an opportunity at least to present Your Honor 

with some form of formal request and we can balance the harm 

and determine whether or not the Canadian stay upon 

recognition by this Court is applicable to the pending 
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action. 

  THE COURT:  Well, I guess I’m not sure what you’re 

telling me.  Let’s assume for a minute that there were some 

transfers made within the United States that were made 

fraudulently and that -- she’s not using that word, but just 

make that assumption with me. 

  MR. CORNWELL:  Okay. 

  THE COURT:  Am I doing something today that would 

protect the fraud without me ever hearing whether it’s 

fraudulent or am I doing nothing today that would protect 

the fraud?  Because next week they can come in and if 

there’s fraud, I can decide that it would not be consistent 

with US policy to grant the relief.  I’m trying to figure 

out what I would be doing today and how irrevocable it is 

because her client has a right to be heard on those issues 

before (indiscernible). 

  MR. CORNWELL:  I completely understand  

Your Honor’s question.  I don’t think you’re going to do 

anything today if you grant every bit of the relief that 

we’ve requested that would impact those rights at all.  

Nothing is going to happen imminently in the Canadian 

proceeding or otherwise to my knowledge that would affect 

Ms. Replogle’s rights or affect some transfer of the 

intellectual property, which is at the center of the M-I 

lawsuit.  She’s also --  
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  THE COURT:  Well she’s saying that your entity 

doesn’t own it and so --  

  MR. CORNWELL:  She does --  

  THE COURT:  And so that’s -- if QSI doesn’t own 

it, does my order today in any way stop the proceeding 

before Judge Lake? 

  MR. CORNWELL:  It certainly does with respect to 

the action against QSI and QAI.  So, Your Honor, there  

was -- and I don’t mean to pick at Ms. Replogle at all, 

those he -- a bit of sort of mixing the pronouns if you will 

in some of her statements and the term “debtor” was not 

referring I think the several times she used it to QSI.  

She’s referring to QAI, which is the American entity that is 

in chapter 7 bankruptcy and has been for some time, and that 

the transfer of the license right before their filing, it 

happened months ago and it happened in connection with that 

case.  Any transfer of assets of anything that happened with 

respect to the intellectual property would be under that 

case entirely and totally separate from QSI and this chapter 

15 proceeding so that’s item one. 

  THE COURT:  Did QSI make false disclosures before 

Judge Lake?    

  MR. CORNWELL:  The first I’ve heard of that.  I 

certainly do not believe so.  I will tell you that -- 

  THE COURT:  Am I stopping Judge Lake from figuring 
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that out? 

  MR. CORNWELL:  I don’t see how. 

  THE COURT:  These are clearly serious allegations 

and if somebody’s been -- I’m making no finding that 

anyone’s done anything wrong, but let’s assume somebody went 

and lied to Judge Lake. 

  Am I now saying that the Canadian Court has 

control over somebody lying to Judge Lake in Houston? 

  MR. CORNWELL:  I don’t think that’s what you’re 

saying at all, Your Honor.  I think we’re seeking 

recognition of the Canadian proceeding which will result in 

a stay, not a dismissal of that action.  It would just be a 

stay.  It would be in this court and this Canadian 

essentially and certainly depending upon how this Court 

would rule, Judge Lake an opportunity to hear this thing.   

  I will say this is the first that I’ve heard of 

those allegations and whether they’re true or not, I just 

don’t know.  I’m the bankruptcy guy here and I’ve got a 

handle on the facts but I certainly know all the details so 

I won’t pretend to.  But I don’t think any relief we’re 

requesting now would affect those rights, Your Honor. 

  THE COURT:  Why do we need -- we’ve waited four 

months.  Why are we going to rule today instead of in two 

weeks?  What’s happening today that I need to rule today? 

  MR. CORNWELL:  So that’s really the elephant in 
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the room and I recognize it and the short answer is: there’s 

a pretrial going on right now and say if you combine what’s 

happening in the M-I lawsuit with the advanced stages of the 

sale process and the real value driver through the Canadian 

proceeding and then you marry that and it’s sort of the 

triangle here with the stay that has always existed in the 

Canada proceeding, then there’s a real challenge to value 

that the Receiver’s trying to gain by moving forward any 

further in the M-I proceeding.  When I read the --  

  THE COURT:  But M-I says it’s their property. 

  Am I taking away M-I’s property in allowing the 

Canadian court to sell it in relation to this order? 

  MR. CORNWELL:  The Canadian Court’s not going to 

sell it so the answer is “No.” 

  THE COURT:  Okay.  Can the Canadian Court 

authorize it be licensed and then M-I loses its interest? 

  MR. CORNWELL:  So that would presume, Your Honor, 

that the Canadian Court is willing to do something without 

notice.  There’s nothing pending in front of the Canadian 

Court right now.  We can -- really just a recognition of the 

stay that exists so nothing can happen with full notice in 

the case. 

  THE COURT:  If there’s nothing pending, why am I 

acting today instead of in --  

  MR. CORNWELL:  Because -- I’m sorry for talking 
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over you, Your Honor.  Because there’s a stay in the 

Canadian proceeding that should be applicable here and 

there’s a lawsuit going on right now that is (indiscernible) 

pretrial pending.  It’s been pending for -- since 2018 

approximately two years and it is now because of summary 

judgment rulings and because of the status of the sale 

proceedings -- or the sale efforts -- it’s not a sale 

proceeding right now -- the sale efforts by the Receiver is 

potentially harmful to value maybe significantly so.   

  But I’m not suggesting that that means we should 

be able to go do something through the Canadian proceedings 

to affect Ms. Replogle’s rights.  I’m just saying that the 

current action that really should be stayed and will be by 

operation of law if this is recognized --  

  THE COURT:  I’m asking why after four months are 

we doing this with effectively no notice instead of waiting 

until next week or the week after to determine if this 

relief is appropriate?  What is the urgency?  If the urgency 

is filing some pretrial documents, I don’t think that’s 

fairly urgent when you all sat on your rights.  You knew 

this was coming.  Why are we doing it today? 

  MR. CORNWELL:  I mean -- and really if what I’ve 

said -- I’m afraid I don’t have any additional answer, but 

the Receiver is focusing on selling these global operating 

entities or that sale’s going to be a license 
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(indiscernible) that’s ultimately approved.  And there was 

really a very large -- two very large summary judgment 

orders entered by Judge Lake one of which dismissed QAI and 

dismissed some of the causes of action that were asserted in 

the complaint.  Now some survived.  We know that now.  We 

didn’t know that a month ago.  We’ve known that for a couple 

of weeks, if I’ve got my timeline right.  And because of the 

advanced nature of sale discussions, implementing the stay 

now is important to the Receiver. 

  THE COURT:  Can you all be ready for a full 

hearing on this on October 13th, at 3:30? 

  MR. CORNWELL:  Certainly can be ready, Your Honor.  

If you’ll allow me to check my calendar, make sure there are 

no conflicts? 

  MS. REPLOGLE:  And, Your Honor, may I speak?  Are 

you addressing that question to me as well? 

  THE COURT:  Yes, I am. 

  MS. REPLOGLE:  Okay.  Yes, we can be ready, 

certainly more ready than we are today by October 13th.  And 

part of my concern is that we will be seeking a motion for 

expedited discovery before Judge Lake.  We actually 

submitted a joint status report to Judge Lake at Docket 150 

in that pending proceeding laying out exactly the concerns 

that we had.  When we found out what had happened again long 

before that suggestion of bankruptcy was ever filed in our 
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case so allowing a couple of weeks would be very, very 

helpful so that we could go ahead and file something with 

Your Honor as well as before Judge Lake and try to figure 

out what happened with respect to that transfer. 

  THE COURT:  For those of you that don’t know  

Judge Lake well, I mean, I would put my (indiscernible) in 

his hands all day long.  And so Judge Lake may very well 

say, “This is entirely up to the Bankruptcy Court, if he 

thinks it’s appropriate, to stay it” and respect -- and 

Judge Lake may say anything else -- and I’m going to not 

only follow it because that’s what the Constitution 

requires, but I’m going to jump to follow it because I know 

Judge Lake and he’ll rule the right way.   

  I am not saying that anything is wrong in what the 

Debtors are asking.  I’m simply saying -- and I’m not saying 

that you are free to move ahead because it may be that your 

(indiscernible) with respect to the Canadian proceeding even 

without my order.  All that I am saying is I don’t think I 

should wait four months, handle something on one day’s 

notice when you’re effectively telling me this is being done 

to perpetrate a fraud.  And again I know you didn’t use 

those words.  That’s the implication of what --  

  MS. REPLOGLE:  Right, just laid out the facts. 

  THE COURT:  And I want to have Judge Lake take a 

look at what he’s wants to do.  If he says, “We’re going to 
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sit back a couple weeks, I’m going to let Isgur take a look 

at it,” that’s fine.  I didn’t encourage him to do that 

because I might have that picture of what’s going on in the 

Canadian proceeding before me by that point, but I think 

hearing it on one day’s notice isn’t appropriate where we 

are.  I’ve already got two chapter 7 cases going on in this 

district.  This looks like a pretty big mess and I want to 

understand it better before I rule. 

  Is there anyone that’s not available on the 13th 

at 3:30? 

  MR. CORNWELL:  Your Honor, Ms. Gaddie and  

Mr. Van de Mosselaer, the -- we’ve confirmed though   

they’re -- we are available from counsel’s side, Your Honor. 

  MS. GADDIE:  I’m available, Your Honor. 

  THE COURT:  Thank you, Ms. Gaddie. 

  MR. VAN DE MOSSELAER:  That time should be,  

Your Honor.  

  THE COURT:  Thank you.  Mr. Strubeck, are you 

okay? 

  MR. STRUBECK:  Yes, Your Honor, I’m okay.  Thank 

you. 

  THE COURT:  All right.  So to make it clear, I am 

not ruling today on whether Ms. Replogle’s client is allowed 

to proceed before Judge Lake or is running afoul of the 

Canadian ruling.  I’m simply not ruling today.  I’m not 
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authorizing anything, I’m not dis-authorizing anything.  I 

want to understand it better and I want to have some 

evidence before me.  And essentially I want to be sure that 

the standards that are required by chapter 15 are being met 

including that we’re not offending public policy of the 

United States.  I have no reason to believe -- I’m confident 

that’s not the purpose of whatever the Canadian Court’s 

doing, but if we have an existing lawsuit already going on 

in our court, I need to understand it.  So I’ll see you all 

on the 13th. 

  MR. CORNWELL:  I didn’t jot it down. 

  Did you say 1:30 on the 13th? 

  THE COURT:  3:30. 

  MR. CORNWELL:  3:30.  Thank you. 

  THE COURT:  All right.  I want a witness and 

exhibit list filed in accordance with the rules, if there’s 

any additional witnesses or exhibits that are going to be 

offered at that time. 

  MR. CORNWELL:  Thank you, Your Honor.  May I   

just to make sure I copied it right.  If we don’t have 

additional -- if we do have additional, can we incorporate 

what we’ve already filed and not refile those? 

  THE COURT:  Yeah, whatever’s there is already 

there.  Yeah, you don’t need to refile anything.  What we’ve 

already admitted we already admitted.  But if you’re    
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going to have some new witnesses, new exhibits and if  

Ms. Replogle’s clients are going to have some witnesses and 

exhibits, they need to get them on file.  There’s a local 

rule that will give you the deadline for doing that,  

Ms. Replogle, and I --  

  MS. REPLOGLE:  Thank you. 

  THE COURT:  It’s Local Rule 9013. 

  MS. REPLOGLE:  Okay.  I appreciate that.  And I do 

have one question.  And again I don’t know if it -- and I 

have a question.  I’m not quite sure what the answer is 

obviously.   

  Is there any mechanism to use any type of 

discovery?  And for just a little bit of background, I know 

Mr. Cornwell mentioned this is kind of the first he heard of 

it and whatnot.  With respect to Q’Max America’s bankruptcy 

attorney and then Q’Max Solutions’ bankruptcy attorney, we 

sent them some questions outlining our concerns about the 

fact that it transpired and asked specifically for the 

production of that exclusive license agreement and any 

documents related to the transfer of ownership for approval, 

and we’ve not received any response much less any 

documentation.  Is there a mechanism that we can 

appropriately ask for prior to that hearing in order to get 

it ordered or filed, whatever you want.  I’m just -- that’s 

an outstanding issue.  I don’t have my hands on it and some 
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people do right now. 

  THE COURT:  Is Ms. Curtis the trustee?  Who’s the 

trustee of that one?  I’m not sure who the trustee is on 

most cases. 

  MS. REPLOGLE:  I do.  Chris Murray is the 

bankruptcy trustee for Q’Max America and Gerry Gorton 

(phonetic) is the attorney.  And again the -- sorry. 

  THE COURT:  Consult with them, tell them that I 

have an emergency hearing coming up.  And if you all are 

unable to reach an agreement on the production of materials 

to you, you’re free to file an emergency motion before me. 

  MS. REPLOGLE:  Okay. 

  MR. CORNWELL:  Your Honor, just make sure the 

Record is clear if nothing else.  Ms. Replogle and I spoke 

yesterday.  I’m most happy to engage in formal discovery -- 

or formal discovery for that matter to the extent that we’ve 

got control of the documents.  I will remind the Court that 

QAI has been dismissed from the pending litigation by  

Judge Lake. 

  THE COURT:  I understand that.  Again that doesn’t 

mean -- I don’t know what’s going on and --  

  MR. CORNWELL:  I get it. 

  THE COURT:  -- I’m not authorizing discovery, I’m 

not unauthorizing it.  It’s the same thing.  She’s entitled 

to make inquiries and if she’s believes she’s entitled to 
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discovery they won’t give her, having informed that it’s an 

emergency matter before me, I’ll hear on Monday or Tuesday 

or Wednesday what I need to hear about orders for emergency 

discovery from a trustee.  But in general the trustees will 

cooperate with you and not require you to go through formal 

discovery.  I don’t know what’s going on.  I know those 

people well.  I wouldn’t expect you to have a problem. 

  MS. REPLOGLE:  Understood.  And just one point of 

clarification, Your Honor.  Again the Receiver in Q’Max 

Solutions in this proceeding is asserting that they’re the 

owner of that MAXSITE software and they have granted that 

license to Q’Max America which has then been sold, so I do 

believe that some of the documentation would be within their 

possession as the owner of this asset.  I just wanted to 

clarify that. 

  MR. SPEAKER:  I don’t disagree with that and 

that’s why I just wanted to clear it up.  The QAI and QSI 

are separate which has been part of the presentation.  

Certainly not trying to block at all.  And if we can do this 

in a clean friendly way, then we should.  I ran into  

Ms. Replogle yesterday.  We’re going to work together and 

try to take a picture. 

  MS. REPLOGLE:  That’s great.   

  THE COURT:  Okay.  Thank you.  We’re in 

adjournment. 
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  MR. CORNWELL:  Thank you, Your Honor. 

  MS. REPLOGLE:  Thank you. 

 (Hearing adjourned at 12:00 p.m.) 

* * * * * 

  I certify that the foregoing is a correct 

transcript to the best of my ability due to the condition of 

the electronic sound recording of the video conference 

proceedings in the above-entitled matter. 

/S/  MARY  D.  HENRY         

CERTIFIED BY THE AMERICAN ASSOCIATION OF  

ELECTRONIC REPORTERS AND TRANSCRIBERS, CET**337  

JUDICIAL TRANSCRIBERS OF TEXAS, LLC 

JTT TRANSCRIPT #62792  

DATE FILED:  OCTOBER 7, 2020 
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Pratt, Elena

From: Van de Mosselaer, Randal
Sent: Thursday, October 08, 2020 3:47 PM
To: MReplogle@winston.com
Cc: Cornwell, John; Beiner, Grant; Martin, Jarrod B.; JKeville@winston.com; CHardman@winston.com; 

MlRodriguez@winston.com>; Gadia, Anamika
Subject: M-I/QMAX - Q'Max Bankruptcy: Case No. 20-34791 (Ch. 15 - MI)
Attachments: Notice to Terminate License Agreement; QMax - License of IP - QSI to QAI.PDF; Letter to QMax 

Acquisition and US Trustee re_ ELA dated July 15 2020.pdf

KPMG Inc. in its capacity as Court‐appointed Receiver (the “Receiver”) of Q’Max Solutions Inc. (“QSI”) and not in its 
personal or corporate capacity advises as follows in response to your various questions below set out in your email of 
October 5, 2020 (with the Receiver’s responses noted in red font):   
 
QSI Ownership: 

1. Does Q’Max Solutions, Inc. currently own the MAXSITE software and/or the intellectual property related to 
the MAXSITE software?  If so, when did it obtain ownership and was it through a transfer from Q’Max 
America? If not, who does? 

Insofar as the Receiver is aware, Q’Max Solutions Inc. (“QSI”) is and at all relevant times has been the 
owner of the MAXSITE software and the intellectual property related to the MAXSITE software.  The Receiver is 
not aware that there was ever a transfer of such ownership from Q’Max America Inc. (“QAI”) to QSI. 
2. Are you willing to produce (1) documents (“documents” include emails and other communications) related 

to that transfer, (2) documents related to the value of that transfer, and/or (3) the Exclusive License 
Agreement between Q’Max Solutions and Q’Max America dated May 22, 2020? 

In light of the previous answer, the Receiver is unable to answer the first two of these sub‐questions.  A 
copy of the Exclusive License Agreement granted by QSI to QAI and dated May 22, 2020 is attached.  (The 
Receiver also learned in July 2020 that essentially identical forms of license agreements were granted by QSI to 
various of QSI’s international subsidiaries also dated May 22, 2020.)  The Receiver first became aware of the 
existence of this Exclusive License Agreement in July 2020 and raised its concerns about the date of the grant of 
the license with Drilling Services, LLC.   A copy of a July 15, 2020 letter from counsel to the Receiver to the 
predecessor in interest to Drilling Services, LLC is attached.  The Receiver has therefore put Drilling Services, LLC 
on notice that it has concerns about the grant of this license and has been in discussion with Drilling Services, 
LLC with respect to this license.  As a result of the foregoing, on August 31, 2020 Paragon Integrated Services 
Group LLC (as successor in interest to Drilling Services, LLC) provided the attached email and letter re: “Notice of 
Termination of Exclusive License Agreement" to the Receiver. 
3. Can you tell us who was involved in the transfer of the MAXSITE software and/or the intellectual property, 

and also who was involved in the exclusive license to Q’Max America? 
As noted, the Receiver is unaware of any such transfer of the MAXSITE software.  The Receiver’s only 

knowledge with respect to who was involved in the Exclusive License Agreement is that it appears to have 
been signed on behalf of QAI and QSI by Rafael Diaz‐Granados (in his capacity as (former) President and CEO 
of QSI and President of QAI). 

4. What is the intent of the receiver of Q’Max Solutions in regard to the disposition of the MAXSITE software 
and/or the intellectual property related to the MAXSITE software?  

No decision has been made in this regard. 
5. Has the corporate ownership structure and control of Q’Max Solutions changed since the October 2, 2019 

organization chart that was presented at the hearing last Friday?  If so, please identify all such changes. 
The Receiver currently has no information to suggest that there have been any such changes to the 
corporate ownership structure.  Control of QSI changed with the appointment of the Receiver on May 
28, 2020.   
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QAI Exclusive License: 
6. Did the Exclusive License contain a provision requiring consent by Q’Max Solutions prior to an assumption or 

an assignment of the license?  If so, did Q’Max Solutions provide consent to the assumption and assignment 
of the Exclusive License Agreement from Q’Max America to Drilling Services, LLC (“DSL”) and if so, what was 
the rationale or reasons behind providing such consent? 

See attached.  The Receiver did not provide its consent to the assumption or assignment of the license. 
7. Are you willing to produce documents related to the sale of the Exclusive License Agreement to Drilling 

Services?  For instance, we are looking for the Exclusive Agreement itself and any drafts of such agreements. 
The Receiver is not a party to the sale to Drilling Services, LLC. 

8. All communications (email or otherwise) related to what became the May 22, 2020 Exclusive License 
Agreement, including all communications between QSI and QAI related to the drafting and execution of the 
Exclusive License Agreement. 

The Receiver is currently not aware of any such communications. 
9. Were any cure amounts owed on account of the Exclusive License Agreement? 

The Receiver does not know but did not receive any cure amounts, and the Receiver has not received 
any payments from either QAI or Drilling Services, LLC pursuant to the Exclusive License Agreement 
since the Receiver’s appointment. 

 
Assignment of Exclusive License to Drilling Services 

10. Who are the equity owners and who are the officers of Drilling Services, LLC? 
The Receiver is unable to answer this question as it has no control over Drilling Services, LLC. 

11. An identification of all owners of DSL that are current owners of Q’Max Solutions and/or Q’Max America and 
also an identification of all owners of DSL that were former owners of Q’Max Solutions and/or Q’Max 
America. 

The Receiver does not know who the “owners” of DSL might be and is therefore unable to answer this 
question. 

12. We also want to know whether DSL will likely be a competitor to M‐I, in what technology areas, and in what 
locations.   

The Receiver has no information about DSL or its business. 
13. All communications (email or otherwise) related to the assumption and assignment of the Exclusive License 

Agreement from Q’Max America to Drilling Services, LLC. 
As the Receiver is Receiver of QSI (and not QAI) the Receiver has no such communications. 

 
We trust that the foregoing is satisfactory. 
 

 

Randal Van de Mosselaer 
  
403.260.7060  DIRECT 
403.260.7024  FACSIMILE 
rvandemosselaer@osler.com 

 

  
Osler, Hoskin & Harcourt LLP 
Suite 2500, TransCanada Tower 
450 - 1st Street S.W. 
Calgary, Alberta, Canada  T2P 5H1  
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This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 
 
Le contenu du présent courriel est privilégié, confidentiel et 
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Pratt, Elena

From: Van de Mosselaer, Randal on behalf of Van de Mosselaer, Randal <rvandemosselaer@osler.com>
Sent: Thursday, October 08, 2020 1:21 PM
To: Van de Mosselaer, Randal
Subject: Notice to Terminate License Agreement
Attachments: Notice to Terminate License Agreement August 31 2020.pdf

From: Rafael Andres Diaz‐Granados <radg@paragonisg.com>  
Sent: Monday, August 31, 2020 5:44 PM 
To: Gadia, Anamika <agadia@kpmg.ca>; James Katchadurian <James.Katchadurian@cr3partners.com>; Martin, Jarrod B. 
<Jarrod.Martin@chamberlainlaw.com>; christopher.murray@jmbllp.com 
Subject: Notice to Terminate License Agreement 
 
Dear Anamika and James, 
 
As we have discussed, attached please find Paragon's notice terminating the License Agreement.  We drafted it formally 
so the syndicate can feel comfortable with the termination.  
 
I'm looking forward to seeing the revised TSA later this week.  
 
Best, 
 
Rafael 
 
 
Rafael Andres Diaz‐Granados 
Paragon Integrated Services Group 
(305) 407‐6653 

 
 





PARAGON INTEGRATED SERVICES GROUP LLC 
200 Enterprise Drive, Newcomerstown, Ohio 43832 

 
 
VIA EMAIL: agadia@kpmg.ca 
 
August 31, 2020 
 
Q’Max Solutions Inc. 
c/o KPMG Inc., as the Receiver 
205 5th Avenue SW, Suite 3100 
Calgary, AB T@P 4B9 
Attention: Ms. Anamika Gadia  
 
Re: Notice of Termination of Exclusive License Agreement 
 
Dear Ms. Gadia: 
 
On July 1, 2020, the Bankruptcy Court for the Southern District of Texas (Houston Division) entered the 
Order (I) Approving Asset Purchase Agreement and Authorizing the Sale of Certain Assets by the Trustee; 
(II) Authorizing the Sale of Assets Free and Clear of All Liens, Claims, Encumbrances and Interests; (III) 
Authorizing the Assumption, Sale and Assignment of Certain Executory Contracts and Unexpired Leases; 
and (IV) Granting Related Relief [Docket No. 196] (the "Sale Order") in the chapter 7 cases captioned In 
re Q'Max America, Inc., et al., Case No. 20-60030 (CML). 
 
Pursuant to the Sale Order, Christopher R. Murray, Chapter 7 Trustee for the bankruptcy estate of Q'Max 
America Inc. ("QAI") and Anchor Drilling Fluids USA, LLC ("Anchor Drilling") assumed and assigned 
that certain Exclusive License Agreement (the "License Agreement") dated May 22, 2020 by and between 
Q'Max Solutions Inc. ("Q'Max") and QAI to Paragon Integrated Services Group LLC f/k/a Drilling 
Services, LLC (the "Company"). 
 
Pursuant to Section 1.6 of the License Agreement the Company hereby terminates the License Agreement 
effective August 31, 2020. Effective immediately, neither the Company nor Q'Max shall have any 
obligations under the Agreement and the Agreement shall be considered null and void and of no further 
force and effect.  
 
Sincerely,  
 
PARAGON INTEGRATED SERVICES GROUP LLC 
 
 
By: ______________________________  
       RAFAEL DIAZ-GRANADOS 
       CHIEF EXECUTIVE OFFICER 
 

 
cc:  Christopher R. Murray 

Jones Murray & Beatty LLP 
4119 Montrose Blvd, Suite 230 
Houston, TX 77006 
Email: christopher.murray@jmbllp.com 

 
Chamberlain, Hrdlicka, White, Williams & Aughtry, P.C. 
1200 Smith Street, Suite 1400 
Houston, TX 77002-4310 
Attention: Jarrod Martin 
Email: jarrod.martin@chamberlainlaw.com 
 

 





 

Exclusive License Agreement 

This Exclusive License Agreement is between Q’Max Solutions Inc. (“QSI”) and Q’Max America 

Inc. (“Licensee”). 

1. LICENSE AND PAYMENT 

1.1 License. QSI hereby grants Licensee a worldwide, perpetual (unless terminated under 

section 1.6), and non-transferable (except to a permitted assignee of this agreement 

under section 2.5) license under all Intellectual Property Rights owned by QSI to exploit 

such Intellectual Property Rights in the Territory in any manner, including to: (1) use, 

make, have made, sell, offer for sale, and import any invention or article, (2) practice 

any method or process, and (3) use, reproduce, create derivative works of, distribute, 

publicly perform, and publicly display any work of authorship. Licensee may sublicense 

to third parties the licenses granted in this section 1.1. This license is exclusive (even as 

to QSI) in the Territory. Licensee shall not exercise the license granted in this section 1.1 

outside the Territory or permit or authorize any sublicensee to do so. QSI shall use 

commercially reasonable efforts to prosecute and maintain any Intellectual Property 

Rights included in this license that are subject to any registration or application with a 

governmental entity. 

1.2 Delivery. Within a reasonable time following the date of this agreement, QSI shall 

deliver to Licensee a copy of the tangible embodiments of the copyrights, trade secrets, 

and know-how included in the licensed Intellectual Property Rights, including any works 

of authorship and the Licensed Software in source and object code forms, but excluding 

any non-technology-related records. During the first six months of this agreement, QSI 

shall make available to Licensee its Rackspace-hosted server and Licensee may make a 

copy of the Licensed Software made available on that server. 

1.3 Trademarks. Licensee shall use the Trademarks included in the licensed Intellectual 

Property Rights in a manner consistent with the quality standards and trademark usage 

practices followed by QSI prior to the grant of the license in this agreement. 

1.4 Maintenance Services. During the first six months of this agreement, QSI shall deliver to 

Licensee all updates, upgrades, new versions, error corrections, or bug fixes for the 

Licensed Software created by QSI. 

1.5 Payment and Expenses. No later than 30 days following the end of each month during 

the first five years of this agreement, Licensee shall pay QSI $2500 in U.S. dollars. 

1.6 Term and Termination. This agreement begins on the Effective Date and continues until 

terminated under this section 1.6. QSI may only terminate this agreement if Licensee 

does not pay QSI the amounts in section 1.5 when they are due and such failure to pay 

continues for more than 60 days after QSI has provided Licensee with notice of 

nonpayment. Termination of this agreement shall also terminate any sublicenses. 
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1.7 Disclaimer. The licensed Intellectual Property Rights and any tangible embodiments 

provided to Licensee are provided “AS IS” and QSI does not make any representations 

or warranties to Licensee with respect to such Intellectual Property Rights or tangible 

embodiments, whether express or implied, by statute, usage, trade custom, or 

otherwise. QSI does not guarantee or warrant that the Licensed Software will be 

secure or free of defects or meet Licensee’s requirements. 

1.8 Definitions. As used in this agreement, the following definitions apply: 

(a) “Intellectual Property Rights” means common law and statutory rights 

recognized in any jurisdiction in the world, in, to, or associated with: (1) patents, 

patent applications, and invention disclosures; (2) copyrights, copyright 

registrations and applications, and mask work rights; (3) the protection of trade 

or industrial secrets or confidential information; (4) trademarks, service marks, 

and other designations of source or origin (collectively, “Trademarks”); (5) 

industrial designs; (6) databases and data collections; (7) all other intellectual 

property rights and proprietary rights; (8) for any items described in (1) through 

(7) above, any divisions, continuations, continuations-in-part, counterparts, re-

examinations, post-grant reviews, inter parties reviews, supplemental 

examinations, provisionals, renewals, reissuances, extensions, and rights to 

apply for, file for, certify, register, record, or perfect; or (9) rights of attribution, 

paternity, integrity, modification, disclosure and withdrawal, and any other 

rights throughout the world that may be known as or referred to as “moral 

rights,” “artist’s rights,” or “droit moral.” 

(b) “Licensed Software” means the MAXSITE suite of software of engineering 
applications, including any updates, upgrades, new versions, error corrections, 
or bug fixes and any data associated or used with such software. 

(c) “Territory” means the United States, including any of its territories. 

2. MISCELLANEOUS 

2.1 Governing Law. New York law governs all adversarial proceedings arising out of this 

agreement. 

2.2 Exclusive Jurisdiction. Any adversarial proceeding arising out of this agreement shall be 

brought exclusively in the state and federal courts located in New York. 

2.3 Severability. The parties acknowledge that if a dispute between the parties arises out of 

this agreement or the subject matter of this agreement, they would want the court to 

interpret this agreement as follows: (1) with respect to any provision that it holds to be 

unenforceable, by modifying that provision to the minimum extent necessary to make it 

enforceable or, if that modification is not permitted by law, by disregarding that 

provision; (2) if an unenforceable provision is modified or disregarded in accordance 

with this section 2.3, by holding that the rest of the agreement will remain in effect as 
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written; (3) by holding that any unenforceable provision will remain as written in any 

circumstances other than those in which the provision is held to be unenforceable; and 

(4) if modifying or disregarding the unenforceable provision would result in failure of an 

essential purpose of this agreement, by holding the entire agreement unenforceable. 

2.4 Waiver. No waiver of satisfaction of a condition or nonperformance of an obligation 

under this agreement will be effective unless it is in writing and signed by the party 

granting the waiver. 

2.5 Assignment. Upon notice to QSI, Licensee may assign this agreement in its entirety to a 

third party. 

2.6 Amendment. No modification of this agreement will be effective unless it is in writing 

and signed by the parties. 

2.7 Notices. For a notice of other communication under this agreement to be valid, it must 

be in writing and delivered (1) by hand, (2) by a national transportation company (with 

all fees prepaid), (3) by fax, (4) by registered or certified mail, return receipt requested 

and postage prepaid, or (5) by email, when directed to the email address below. A valid 

notice or other communication under this agreement via the methods (1) through (4) 

above will be effective when received by the party to which it is addressed and if via 

email, when receipt is confirmed by a non-automated response. If the party to which it 

is addressed rejects or otherwise refuses to accept it, or if it cannot be delivered 

because of a change in address for which no notice was given, the notice or 

communication will be deemed received upon that rejection, refusal, or inability to 

deliver. Notices or other communications to a party must be addressed using the 

information specified below for that party or any other information specified by that 

party in a notice under this section 2.7. 

QSI Notice: Licensee Notice: 
Rafael Diaz-Granados Chris Pennington 
President & CEO US Vice President 
11700 Katy Freeway, Suite 200 11700 Katy Freeway, Suite 200 

Houston, Texas 77079 Houston, Texas 77079 
Email: RADG@qmax.com Email: CPennington@AnchorUSA.com 

2.8 Entire Agreement. This agreement constitutes the entire agreement between the 

parties relating to its subject matter, and supersedes all prior or contemporaneous 

discussions, or presentations and proposals, written or oral relating to such subject 

matter. 

2.9 Effectiveness and Date. This agreement will become effective when all parties have 

signed it. Each party is signing this agreement on the date stated opposite that party’s 

signature. The date of this agreement will be the date this agreement is signed by the 

last party to sign it (as indicated by the date associated with that party’s signature) (the 

“Effective Date”). If a party signs this agreement but fails to date their signature, the 
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date the other party receives the signing party’s signature will be deemed to be the date 

the signing party signed this agreement. 

 

 Q’MAX SOLUTIONS INC. 

Date: May 22, 2020 By:        

 Name: Rafael Diaz-Granados 

 Title: President & CEO 

  

 Q’MAX AMERICA INC. 

Date: May 22, 2020 By:        

 Name: Rafael Diaz-Granados 

 Title: President 

 





 

Osler, Hoskin & Harcourt LLP
Suite 2500, TransCanada Tower
450 – 1st Street S.W.
Calgary, Alberta, Canada  T2P 5H1
403.260.7000  MAIN
403.260.7024  FACSIMILE

Calgary

Toronto

Montréal

Ottawa

Vancouver

New York

LEGAL_CAL:14869746.1

July 15, 2020 Randal Van de Mosselaer
Direct Dial: 403.260.7060
rvandemosselaer@osler.com
Our Matter Number: 1211096

SENT BY ELECTRONIC MAIL

QMax Acquisition Corp.
C/O
Palladium Equity Partners
1270 Avenue of The Americas, Suite 31 
New York, NY 10020
Attention: Caleb Clark and Scott 
Kirschner
Email: cclark@palladiumequity.com /
skirschner@palladiumequity.com

Christopher R. Murray
Jones Murray & Beatty LLP
4119 Montrose Blvd, Suite 230
Houston, TX 77006
Email: christopher.murray@jmbllp.com

Dear Sirs:

Re: HSBC Bank Canada, As Agent v Q’Max Solutions Inc. (“QSI”), et al. 
Alberta Court of Queen’s Bench Action No. 2001-06722 (the “Action”)

Please be advised that we are counsel to KPMG Inc. in its capacity as Court-appointed 
Receiver (the “Receiver”) of all of the current and future assets, undertakings, and 
properties of every nature and kind whatsoever belonging to QSI (and various related 
companies) by virtue of an Order granted in the Action on May 28, 2020.  We write to you 
in your capacities as: (a) the Chapter 7 Bankruptcy Trustee (the “QAI Trustee”) of QSI’s 
affiliate, Q’Max America Inc. (“QAI”), and (b) the representatives of QMax Acquisition 
Corp. (the “Buyer”), the Purchaser under a Second Amended and Restated Purchase and 
Sale Agreement between (amongst others) the Buyer and the QAI Trustee.

The Receiver has recently become aware of a troubling development which occurred on 
the virtual eve of its appointment on May 28, 2020 and on the eve of the commencement 
of the Chapter 7 proceedings against QAI on May 24, 2020.  

The Receiver recently learned that on May 22, 2020, the former management of QSI and 
QAI caused QSI and QAI to enter into an “Exclusive License Agreement” (“ELA”).  A 
copy of the ELA is enclosed herewith.  Pursuant to the terms of the ELA, QSI purported to 
grant to QAI an exclusive, perpetual, worldwide license of all Intellectual Property Rights 
(as that term is defined in the ELA) owned by QSI.  Significantly, the ELA purports to 
grant such license to QAI on terms which are extremely favourable to QAI (and extremely 
prejudicial to QSI), and covers all trademarks and other intellectual property belonging to 
QSI.  Most importantly, the exclusive license granted by the ELA may arguably extend to 
the QSI proprietary “MAXSITE” suite of engineering software (although the language of 
the ELA is not entirely clear whether MAXSITE falls within the definition of Intellectual 
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Property Rights, which is what is covered by the license).  In any event, paragraph 1.2 of 
the ELA does impose very prejudicial obligations on QSI with respect to MAXSITE, and 
grants unreasonably favourable terms to QAI with respect to MAXSITE.

The Receiver has very serious concerns with respect to the negotiation and execution of 
the ELA and the terms on which the ELA purports to strip QSI of its rights with respect to 
its ability to use its own intellectual property and MAXSITE.  Those concerns include, but 
are not limited to, the following:

1. The license fee payable by QAI to QSI under the ELA is a mere USD $2,500 per 
month.  Given the very significant costs incurred by QSI to develop MAXSITE 
(which may or may not be included within the ambit of the license granted by the 
ELA), and the value associated with the other intellectual property covered by the 
ELA, the license fee under the ELA is woefully inadequate, and is conspicuously 
less than fair value for the use QSI’s intellectual property and MAXSITE;

2. It is worth noting that the license fee under the ELA is insufficient even to pay for 
QSI’s costs of having MAXSITE hosted on a third-party server.  Those hosting 
costs are significantly more than the license fee under the ELA, and accordingly 
there is simply no economic benefit to QSI under the ELA;

3. It is noteworthy that (and as you are well aware) prior to the Receiver’s appointment 
on May 28, 2020, and prior to the commencement of the QAI bankruptcy 
proceedings in the United States on May 24, 2020, QSI and QAI had common 
management and their respective operations were highly intertwined.  Accordingly, 
it is clear that the negotiation of the ELA was not done on an arm’s length basis.  
Indeed, Mr. Diaz-Granados (the former President of both QSI and QAI) signed the 
ELA on behalf of both QSI and QAI;

4. The clandestine nature of the negotiation of the ELA, and the fact that it was kept 
secret from the Receiver until recently, raises further serious concerns.  Although 
the ELA was negotiated and executed mere days before the Receiver’s appointment 
(and also on the eve of the appointment of the QAI Trustee), and although the 
Receiver, the QAI Trustee, and Buyer negotiated and executed a Transition 
Services Agreement (“TSA”) on July 2, 2020 (which expressly dealt with, amongst 
other things, Newco’s read-only access to and use of MAXSITE for a defined 
period of time), at no time prior to July 9, 2020 was the existence of the ELA 
brought to the Receiver’s attention.  This is all the more outrageous given the fact 
that many of the principals of QSI, QAI, and Buyer were the same individuals.  
Although the inclusion of read-only access to and use of MAXSITE by Buyer 
would be pointless if the ELA were valid and enforceable, the principals of Buyer 
failed to raise this point with the Receiver.  On the contrary, during the course of 
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negotiating the TSA the Receiver was advised that the Buyer would not require 
access to MAXSITE beyond the two month period covered by the TSA;

5. Indeed, it is noteworthy that the disclosure of the existence of the ELA to the 
Receiver occurred mere days after the US Bankruptcy Court approved the sale of 
certain QAI assets to the Buyer – and that the Buyer ensured that the ELA was 
included on the schedule of QAI contracts which were to be assumed by the Buyer.

The transaction represented by the ELA is not in the best interests of either QSI or any of 
QSI’s international subsidiaries and affiliates which rely on MAXSITE and other QSI 
intellectual property to carry on their business.  Indeed, the ELA is highly prejudicial to 
the interests of both.  Now that the Buyer’s principals (who were formerly QSI and QAI’s 
principals) have disclosed the existence of the ELA to the Receiver, it has become 
abundantly clear that the negotiation of the ELA was conducted as part of a covert scheme 
by QSI and QAI’s former management (and Buyer’s current management) to attempt to 
transfer the use and benefit of QSI’s intellectual property and MAXSITE to the Buyer, 
without any regard whatsoever to the damage that would be done to QSI, or its international 
subsidiaries and affiliates, or any of its other stakeholders, as a result of such transfer.

Moreover, the ELA was negotiated by (then existing) QSI management and Directors 
without any regard whatsoever to the significant harm that would be occasioned to QSI as 
a result of this transaction.  As a result, it is clear that the ELA was negotiated in blatant 
violation of the duties which the former QSI Directors and Officers involved in the 
negotiation and execution of the ELA owed to QSI.  The negotiation and execution of the 
ELA was also oppressive and unfairly prejudicial to and unfairly disregarded the interests 
of QSI’s creditors and other stakeholders.  

Finally, for the reasons set out above, the ELA clearly constitutes a reviewable transaction 
and transfer at undervalue, given: (i) the terms of the ELA, (ii) the lack of financial benefit 
to QSI under the ELA, (iii) the economic harm that would be suffered by QSI as a result 
of the ELA, (iv) the related party nature of the transaction, and (v) the covert manner in 
which the ELA was negotiated, executed, and attempted to be implemented.

Accordingly, the Receiver does hereby put the Buyer and the QAI Trustee on notice that, 
for all of the foregoing reasons, the Receiver intends to bring proceedings in the Court of 
Queen’s Bench of Alberta for a declaration that the ELA be set aside, and for other ancillary 
relief.  The Receiver will also consider what other remedies and claims may be appropriate 
in the circumstances in light of this transparent attempt to strip value out of QSI for the 
benefit of the Buyer.  We have no doubt that we will be successful in obtaining such relief 
in light of the facts as enumerated above.  We will be in touch with you in the near future 
with respect to the scheduling of such proceedings.  
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In the interim, the Receiver will continue to honour the terms of the TSA by which the 
Buyer will continue to have read-only access to MAXSITE so that it can continue to 
operate its business.  We understand that Buyer has had access to and use of MAXSITE 
since the date of the TSA.  

Yours truly,

Randal Van de Mosselaer
RV:ep

cc:
QAI Trustee Counsel
Chamberlain, Hrdlicka, White, Williams & 

Aughtry, P.C.
1200 Smith Street, Suite 1400
Houston, TX 77002-4310
Attention: Jarrod Martin
Email: jarrod.martin@chamberlainlaw.com

Buyer Counsel
O’Melveny & Myers LLP
Times Square Tower
7 Times Square
New York, NY 10036
Attention: Nancy Mitchell, Esq. / Matthew 
Hinker, Esq. / David
Schultz, Esq.
Email: nmitchell@omm.com / 
mhinker@omm.com /
dschultz@omm.com

CR3 Partners
450 Lexington Avenue, 4th Floor, New York, 

NY 10017
4801 Woodway Drive, Suite 300 East, 

Houston, TX 77056
Attn: James Katchadurian
Email: James.Katchadurian@cr3partners.com

Canadian Counsel to Syndicate
Norton Rose Fulbright Canada LLP 
400 3rd Avenue SW, Suite 3700, Calgary 

Alberta T2P 4H2 Canada
Attn: Howard Gorman and Aaron 

Stephenson
Howard.Gorman@nortonrosefulbright.com
Aaron.stephenson@nortonrosefulbright.com

US Counsel to Syndicate
Norton Rose Fulbright US LLP
2200 Ross Avenue, Suite 3600, 
Dallas, Texas  75201-7932, United States
Attn: Louis R. Strubeck, Jr.
louis.strubeck@nortonrosefulbright.com

KPMG Inc. in its capacity as Receiver of 
Q’Max Solutions Inc.
Attn: Anamika Gadia: agadia@kpmg.ca/ 
Neil Honess: NHoness@kpmg.ca 

mailto:jarrod.martin@chamberlainlaw.com
mailto:agadia@kpmg.ca/
mailto:NHoness@kpmg.ca
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Pratt, Elena

From: Van de Mosselaer, Randal
Sent: Thursday, October 15, 2020 12:00 PM
To: Replogle, Michelle
Cc: John Cornwell; Grant Beiner; Gadia, Anamika; Martin, Jarrod B.; Chris Hanslik; Andrew Pearce; 

JKeville@winston.com; Hardman, Carrie
Subject: FW: M-I/QMAX - Q'Max Bankruptcy: Case No. 20-34791 (Ch. 15 - MI)
Attachments: IP License Agreements; Qmax renewal contract march 2019.pdf; Qmax March 2019 upgrade 

contract.pdf; Qmax dec 2017 colo contract.pdf; qmax Oct 2017 Hypervisor contract.pdf; General 
Terms & Conditions.pdf; Managed Hosting Terms and Conditions (Intensive).pdf

KPMG Inc. in its capacity as Court‐appointed Receiver (the “Receiver”) of Q’Max Solutions Inc. (“QSI”) and not in its 
personal or corporate capacity advises as follows in response to your various questions below set out in your email of 
October 13, 2020 (with the Receiver’s responses noted in red font):   
 
14.  Has the Receiver identified all of the “essentially identical forms of license agreements [that] were granted by QSI to 
various of QSI’s international subsidiaries also dated May 22, 2020”?   
 
              The Receiver believes it has done so, and that they are attached to the attached email.  The Receiver became 
aware of the existence of these license agreements as a result of discussions it had concerning the license agreement 
which had been assigned to Drilling Services, LLC/Paragon Integrated Service Group LLC, of which the Receiver became 
aware in July 2020.  The attached email was forwarded to the Receiver some time after the July 10, 2020 date which it 
bears. 
 
15.  Does the Receiver intend to identify and/or locate each of these agreements?  Does the Receiver intend to ensure 
that each of those agreements is terminated and has the Receiver taken steps to do so?  If so, please describe. 
 
              See answer to previous question.  Whether these agreements will need to be terminated or not will depend on 
what will happen with each of the licensee subsidiaries, which has not been determined.  (It should be noted that one of 
the licensees is Q’Max Canada Operations Inc., which is one of the companies in Receivership and whose assets are in 
the process of being liquidated.  This license agreement will not be assigned as a result of this liquidation.) 
 
16.  Please provide copies of any license agreements (referenced in #14) received, any terminations (referenced in #15), 
and any relevant correspondences to or from the Receiver on this particular issue (referenced in either #14 or #15). 
 
              See answers to previous questions, including the attached email.  This email was forwarded to the Receiver on 
July 28, 2020. 
 
17.  Has the Receiver received confirmation from Chapter 7 Trustee that QAI does not have within its possession the 
MAXSITE software and/or the intellectual property related to the MAXSITE software?  If so, please describe and provide 
any relevant documents evidencing the same. 
 
              The Receiver has not received specific confirmation but believes that the only copy of the source code for 
Maxsite is in QSI’s possession, which is stored on a third party server which is controlled by the Receiver.  Attached 
please find contracts between QSI and Rackspace (a third party provider) for the storage of Maxsite on Rackspace’s 
server. 
 
18.    Has the Receiver received confirmation from Drilling Services, LLC and Paragon Integrated Services Group LLC (as 
successor in interest to Drilling Services, LLC) that neither have within its possession the MAXSITE software and/or the 
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intellectual property related to the MAXSITE software?  If so, please describe and provide any relevant documents 
evidencing the same. 
 
              Same answer as #17.  The Receiver has no reason to believe that Drilling Services, LLC/Paragon Integrated 
Service Group LLC has a copy of Maxsite.  In fact, Drilling Services, LLC/Paragon Integrated Service Group LLC required 
read‐only access to Maxsite for a period of time pursuant to a transition services agreement (strongly suggesting that 
they do not have a copy of Maxsite). 
               
19.  To the extent any other license agreement (referenced in #14) has been identified and terminated, has the Receiver 
received confirmation that the named licensee (or successor in interest) does not retain any copies of the MAXSITE 
software and/or the intellectual property related to the MAXSITE software?  If so, please describe and provide any 
relevant documents evidencing the same. 
 
              Same answer as #17.  Other than the license agreement to QAI, the Receiver has not taken steps to terminate 
any other license agreement.  The Receiver has no reason to believe that any licensee (or successor in interest to any 
licensee) has a copy of Maxsite.   
 
20.    Does the Receiver have an understanding as to what entities globally have within its possession the MAXSITE 
software and/or the intellectual property related to the MAXSITE software at this time?  If so, please identify or describe 
what you do know. 
 
              See answer to #17.  Insofar as the Receiver is aware the only copy of the Maxsite source code is in the 
possession and control of the Receiver and accordingly no other entities have possession of the Maxsite software.  The 
global subsidiaries of QSI have historically had read‐only access to Maxsite and have used (and continue to use) Maxsite 
in their day‐to‐day operations.  In preparation for potential sales of various international subsidiaries the Receiver does 
intend to set up separate instances of Maxsite to be stored in each local foreign jurisdiction rather than on the 
Rackspace server in the U.S. in order to reduce costs associated with this storage and allocate jurisdiction‐specific data 
to each international subsidiary as appropriate. 
 
Following up on #3: 
 
21.    Please provide any correspondences or communications with or relating to Rafael Diaz‐Granados regarding the 
issues described herein, e.g., #1‐3, 16‐19.    
 
              The Receiver is not presently aware of any non‐privileged emails or other communications received from Rafael 
Diaz‐Grandos regarding the issues described in items 1 to 3 or 16 to 19. 
 
Following up on #4: 
 
22.   Our understanding is that the Receiver for QSI intends to sell the MAXSITE software and/or the intellectual property 
related to the MAXSITE software at a sale to take place in Canada and is actively looking for a buyer for that sale (such as 
a buyer in either South America or the Middle East).  Is that understanding correct?  Could you please revisit your prior 
answer to #4 and explain the Receiver’s current intentions and if any of our understanding is incorrect.   
 
              Your understanding is not correct.  The Receiver is not taking any steps in an effort to sell Maxsite.  The Receiver 
has been running sale processes with respect to the shares of various international subsidiaries. 
 
 

 

Randal Van de Mosselaer 
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403.260.7060  DIRECT 
403.260.7024  FACSIMILE 
rvandemosselaer@osler.com 

 

  
Osler, Hoskin & Harcourt LLP 
Suite 2500, TransCanada Tower 
450 - 1st Street S.W. 
Calgary, Alberta, Canada  T2P 5H1  

 

  
  

From: Replogle, Michelle <MReplogle@winston.com>  
Sent: Tuesday, October 13, 2020 9:24 AM 
To: Van de Mosselaer, Randal <rvandemosselaer@osler.com> 
Cc: Cornwell, John <jcornwell@munsch.com>; Beiner, Grant <gbeiner@munsch.com>; Martin, Jarrod B. 
<Jarrod.Martin@chamberlainlaw.com>; Keville, John <JKeville@winston.com>; Hardman, Carrie 
<CHardman@winston.com>; Rodriguez, Maria <MlRodriguez@winston.com>; Gadia, Anamika 
<agadia@kpmg.ca> 
Subject: RE: M‐I/QMAX ‐ Q'Max Bankruptcy: Case No. 20‐34791 (Ch. 15 ‐ MI) 
  
Randal –  
  
Thank you for the responses and documents provided in your email below.  As we mentioned in prior 
conversations, we do have some follow up questions on certain of the answers provided.  Please find 
those questions below.   
  
Following up on #2: 

14.  Has the Receiver identified all of the “essentially identical forms of license agreements 
[that] were granted by QSI to various of QSI’s international subsidiaries also dated May 22, 
2020”?   

15.  Does the Receiver intend to identify and/or locate each of these agreements?  Does the 
Receiver intend to ensure that each of those agreements is terminated and has the 
Receiver taken steps to do so?  If so, please describe. 

16.  Please provide copies of any license agreements (referenced in #14) received, any 
terminations (referenced in #15), and any relevant correspondences to or from the 
Receiver on this particular issue (referenced in either #14 or #15). 

17.  Has the Receiver received confirmation from Chapter 7 Trustee that QAI does not have 
within its possession the MAXSITE software and/or the intellectual property related to the 
MAXSITE software?  If so, please describe and provide any relevant documents evidencing 
the same. 

18.    Has the Receiver received confirmation from Drilling Services, LLC and Paragon Integrated 
Services Group LLC (as successor in interest to Drilling Services, LLC) that neither have 
within its possession the MAXSITE software and/or the intellectual property related to the 
MAXSITE software?  If so, please describe and provide any relevant documents evidencing 
the same. 

19.  To the extent any other license agreement (referenced in #14) has been identified and 
terminated, has the Receiver received confirmation that the named licensee (or successor 
in interest) does not retain any copies of the MAXSITE software and/or the intellectual 
property related to the MAXSITE software?  If so, please describe and provide any relevant 
documents evidencing the same. 
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20.    Does the Receiver have an understanding as to what entities globally have within its 
possession the MAXSITE software and/or the intellectual property related to the MAXSITE 
software at this time?  If so, please identify or describe what you do know. 

Following up on #3: 
21.    Please provide any correspondences or communications with or relating to Rafael Diaz‐

Granados regarding the issues described herein, e.g., #1‐3, 16‐19.    
Following up on #4: 

22.   Our understanding is that the Receiver for QSI intends to sell the MAXSITE software and/or 
the intellectual property related to the MAXSITE software at a sale to take place in Canada 
and is actively looking for a buyer for that sale (such as a buyer in either South America or 
the Middle East).  Is that understanding correct?  Could you please revisit your prior answer 
to #4 and explain the Receiver’s current intentions and if any of our understanding is 
incorrect.   

  
Let us know if anything above is unclear or if you wish to discuss further.  
  
Many thanks in advance for expediting responses, as possible, given the hearing on October 20. 
  
Thanks, 
  
Michelle 
  
  

Michelle Replogle  
Winston & Strawn LLP 

D: +1 713-651-2607 

winston.com  

<image001.jpg> 
  
  

From: Van de Mosselaer, Randal <rvandemosselaer@osler.com>  
Sent: Thursday, October 8, 2020 4:47 PM 
To: Replogle, Michelle <MReplogle@winston.com> 
Cc: Cornwell, John <jcornwell@munsch.com>; Beiner, Grant <gbeiner@munsch.com>; Martin, Jarrod B. 
<Jarrod.Martin@chamberlainlaw.com>; Keville, John <JKeville@winston.com>; Hardman, Carrie 
<CHardman@winston.com>; Rodriguez, Maria <MlRodriguez@winston.com>; Gadia, Anamika 
<agadia@kpmg.ca> 
Subject: M‐I/QMAX ‐ Q'Max Bankruptcy: Case No. 20‐34791 (Ch. 15 ‐ MI) 
  
KPMG Inc. in its capacity as Court‐appointed Receiver (the “Receiver”) of Q’Max Solutions Inc. (“QSI”) 
and not in its personal or corporate capacity advises as follows in response to your various questions 
below set out in your email of October 5, 2020 (with the Receiver’s responses noted in red font):   
  
QSI Ownership: 

1. Does Q’Max Solutions, Inc. currently own the MAXSITE software and/or the intellectual 
property related to the MAXSITE software?  If so, when did it obtain ownership and was it 
through a transfer from Q’Max America? If not, who does? 

Insofar as the Receiver is aware, Q’Max Solutions Inc. (“QSI”) is and at all relevant times 
has been the owner of the MAXSITE software and the intellectual property related to the 
MAXSITE software.  The Receiver is not aware that there was ever a transfer of such ownership 
from Q’Max America Inc. (“QAI”) to QSI. 
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2. Are you willing to produce (1) documents (“documents” include emails and other 
communications) related to that transfer, (2) documents related to the value of that 
transfer, and/or (3) the Exclusive License Agreement between Q’Max Solutions and Q’Max 
America dated May 22, 2020? 

In light of the previous answer, the Receiver is unable to answer the first two of these 
sub‐questions.  A copy of the Exclusive License Agreement granted by QSI to QAI and dated May 
22, 2020 is attached.  (The Receiver also learned in July 2020 that essentially identical forms of 
license agreements were granted by QSI to various of QSI’s international subsidiaries also dated 
May 22, 2020.)  The Receiver first became aware of the existence of this Exclusive License 
Agreement in July 2020 and raised its concerns about the date of the grant of the license with 
Drilling Services, LLC.   A copy of a July 15, 2020 letter from counsel to the Receiver to the 
predecessor in interest to Drilling Services, LLC is attached.  The Receiver has therefore put 
Drilling Services, LLC on notice that it has concerns about the grant of this license and has been 
in discussion with Drilling Services, LLC with respect to this license.  As a result of the foregoing, 
on August 31, 2020 Paragon Integrated Services Group LLC (as successor in interest to Drilling 
Services, LLC) provided the attached email and letter re: “Notice of Termination of Exclusive 
License Agreement" to the Receiver. 
3. Can you tell us who was involved in the transfer of the MAXSITE software and/or the 

intellectual property, and also who was involved in the exclusive license to Q’Max America? 
As noted, the Receiver is unaware of any such transfer of the MAXSITE software.  The 

Receiver’s only knowledge with respect to who was involved in the Exclusive License 
Agreement is that it appears to have been signed on behalf of QAI and QSI by Rafael Diaz‐
Granados (in his capacity as (former) President and CEO of QSI and President of QAI). 

4. What is the intent of the receiver of Q’Max Solutions in regard to the disposition of the 
MAXSITE software and/or the intellectual property related to the MAXSITE software?  

No decision has been made in this regard. 
5. Has the corporate ownership structure and control of Q’Max Solutions changed since the 

October 2, 2019 organization chart that was presented at the hearing last Friday?  If so, 
please identify all such changes. 

The Receiver currently has no information to suggest that there have been any such 
changes to the corporate ownership structure.  Control of QSI changed with the 
appointment of the Receiver on May 28, 2020.   

  
QAI Exclusive License: 

6. Did the Exclusive License contain a provision requiring consent by Q’Max Solutions prior to 
an assumption or an assignment of the license?  If so, did Q’Max Solutions provide consent 
to the assumption and assignment of the Exclusive License Agreement from Q’Max America 
to Drilling Services, LLC (“DSL”) and if so, what was the rationale or reasons behind providing 
such consent? 

See attached.  The Receiver did not provide its consent to the assumption or assignment 
of the license. 

7. Are you willing to produce documents related to the sale of the Exclusive License Agreement 
to Drilling Services?  For instance, we are looking for the Exclusive Agreement itself and any 
drafts of such agreements. 

The Receiver is not a party to the sale to Drilling Services, LLC. 
8. All communications (email or otherwise) related to what became the May 22, 2020 

Exclusive License Agreement, including all communications between QSI and QAI related to 
the drafting and execution of the Exclusive License Agreement. 

The Receiver is currently not aware of any such communications. 
9. Were any cure amounts owed on account of the Exclusive License Agreement? 
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The Receiver does not know but did not receive any cure amounts, and the Receiver has 
not received any payments from either QAI or Drilling Services, LLC pursuant to the 
Exclusive License Agreement since the Receiver’s appointment. 

  
Assignment of Exclusive License to Drilling Services 

10. Who are the equity owners and who are the officers of Drilling Services, LLC? 
The Receiver is unable to answer this question as it has no control over Drilling Services, 
LLC. 

11. An identification of all owners of DSL that are current owners of Q’Max Solutions and/or 
Q’Max America and also an identification of all owners of DSL that were former owners of 
Q’Max Solutions and/or Q’Max America. 

The Receiver does not know who the “owners” of DSL might be and is therefore unable 
to answer this question. 

12. We also want to know whether DSL will likely be a competitor to M‐I, in what technology 
areas, and in what locations.   

The Receiver has no information about DSL or its business. 
13. All communications (email or otherwise) related to the assumption and assignment of the 

Exclusive License Agreement from Q’Max America to Drilling Services, LLC. 
As the Receiver is Receiver of QSI (and not QAI) the Receiver has no such 
communications. 

  
We trust that the foregoing is satisfactory. 
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Randal Van de Mosselaer 
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Suite 2500, TransCanada Tower 
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******************************************************************** 
 
This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 
 
Le contenu du présent courriel est privilégié, confidentiel et 
soumis à des droits d'auteur. Il est interdit de l'utiliser ou 
de le divulguer sans autorisation. 
 
******************************************************************** 
  

 

The contents of this message may be privileged and confidential. If this message has been received in error, please delete it without reading 
it. Your receipt of this message is not intended to waive any applicable privilege. Please do not disseminate this message without the 
permission of the author. Any tax advice contained in this email was not intended to be used, and cannot be used, by you (or any other 
taxpayer) to avoid penalties under applicable tax laws and regulations. 

 

------------------------------------------------------------------------  
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This email was sent to you by KPMG (http://info.kpmg.ca). To sign up to receive event invitations and other 
communications from us (we have some informative publications that may be of interest to you), or to stop receiving 
electronic messages sent by KPMG, visit the KPMG Online Subscription Centre (http://subscribe.kpmg.ca). 

 

At KPMG we are passionate about earning your trust and building a long-term relationship through service excellence. 
This extends to our communications with you. 

 

Our lawyers have recommended that we provide certain disclaimer language with our messages. Rather than including 
them here, we're drawing your attention to the following links where the full legal wording appears. 

 

 Disclaimer concerning confidential and privileged information/unintended recipient 
(http://disclaimer.kpmg.ca). 

 Disclaimer concerning tax advice (http://taxdisclaimer.kpmg.ca). 

 
 

If you are unable to access the links above, please cut and paste the URL that follows the link into your browser. 

 
------------------------------------------------------------------------ 
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Pratt, Elena

From: Celina Carter <celina.carter@qmax.com>
Sent: Friday, July 10, 2020 12:57 PM
To: Guido Rivas
Subject: IP License Agreements
Attachments: QMax - License of IP - QSI to Business Units.zip

Guido, 
 
For your file, I wanted to share the license agreements with you in case the topic comes up and the Receiver would like 
to have them. I do not know if they have a copy. They should have a copy. They are located in the contract management 
system that they have access to. But I can’t find an email where I shared them and I do not remember. Thanks. 
 
Regards, 
 
Celina Carter 
 





 

Exclusive License Agreement 

This Exclusive License Agreement is between Q’Max Solutions Inc. (“QSI”) and QMAX CANADA 

OPERATIONS INC.  (“Licensee”). 

1. LICENSE AND PAYMENT 

1.1 License. QSI hereby grants Licensee a worldwide, perpetual (unless terminated under 

section 1.6), and non-transferable (except to a permitted assignee of this agreement 

under section 2.5) license under all Intellectual Property Rights owned by QSI to exploit 

such Intellectual Property Rights in the Territory in any manner, including to: (1) use, 

make, have made, sell, offer for sale, and import any invention or article, (2) practice 

any method or process, and (3) use, reproduce, create derivative works of, distribute, 

publicly perform, and publicly display any work of authorship. Licensee may sublicense 

to third parties the licenses granted in this section 1.1. This license is exclusive (even as 

to QSI) in the Territory. Licensee shall not exercise the license granted in this section 1.1 

outside the Territory or permit or authorize any sublicensee to do so. QSI shall use 

commercially reasonable efforts to prosecute and maintain any Intellectual Property 

Rights included in this license that are subject to any registration or application with a 

governmental entity. 

1.2 Delivery. Within a reasonable time following the date of this agreement, QSI shall 

deliver to Licensee a copy of the tangible embodiments of the copyrights, trade secrets, 

and know-how included in the licensed Intellectual Property Rights, including any works 

of authorship and the Licensed Software in source and object code forms, but excluding 

any non-technology-related records. During the first six months of this agreement, QSI 

shall make available to Licensee its Rackspace-hosted server and Licensee may make a 

copy of the Licensed Software made available on that server. 

1.3 Trademarks. Licensee shall use the Trademarks included in the licensed Intellectual 

Property Rights in a manner consistent with the quality standards and trademark usage 

practices followed by QSI prior to the grant of the license in this agreement. 

1.4 Maintenance Services. During the first six months of this agreement, QSI shall deliver to 

Licensee all updates, upgrades, new versions, error corrections, or bug fixes for the 

Licensed Software created by QSI. 

1.5 Payment and Expenses. No later than 30 days following the end of each month during 

the first five years of this agreement, Licensee shall pay QSI $2500 in U.S. dollars. 

1.6 Term and Termination. This agreement begins on the Effective Date and continues until 

terminated under this section 1.6. QSI may only terminate this agreement if Licensee 

does not pay QSI the amounts in section 1.5 when they are due and such failure to pay 

continues for more than 60 days after QSI has provided Licensee with notice of 

nonpayment. Termination of this agreement shall also terminate any sublicenses. 
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1.7 Disclaimer. The licensed Intellectual Property Rights and any tangible embodiments 

provided to Licensee are provided “AS IS” and QSI does not make any representations 

or warranties to Licensee with respect to such Intellectual Property Rights or tangible 

embodiments, whether express or implied, by statute, usage, trade custom, or 

otherwise. QSI does not guarantee or warrant that the Licensed Software will be 

secure or free of defects or meet Licensee’s requirements. 

1.8 Definitions. As used in this agreement, the following definitions apply: 

(a) “Intellectual Property Rights” means common law and statutory rights 

recognized in any jurisdiction in the world, in, to, or associated with: (1) patents, 

patent applications, and invention disclosures; (2) copyrights, copyright 

registrations and applications, and mask work rights; (3) the protection of trade 

or industrial secrets or confidential information; (4) trademarks, service marks, 

and other designations of source or origin (collectively, “Trademarks”); (5) 

industrial designs; (6) databases and data collections; (7) all other intellectual 

property rights and proprietary rights; (8) for any items described in (1) through 

(7) above, any divisions, continuations, continuations-in-part, counterparts, re-

examinations, post-grant reviews, inter parties reviews, supplemental 

examinations, provisionals, renewals, reissuances, extensions, and rights to 

apply for, file for, certify, register, record, or perfect; or (9) rights of attribution, 

paternity, integrity, modification, disclosure and withdrawal, and any other 

rights throughout the world that may be known as or referred to as “moral 

rights,” “artist’s rights,” or “droit moral.” 

(b) “Licensed Software” means the MAXSITE suite of software of engineering 
applications, including any updates, upgrades, new versions, error corrections, 
or bug fixes and any data associated or used with such software. 

(c) “Territory” means the country of Canada. 

2. MISCELLANEOUS 

2.1 Governing Law. New York law governs all adversarial proceedings arising out of this 

agreement. 

2.2 Exclusive Jurisdiction. Any adversarial proceeding arising out of this agreement shall be 

brought exclusively in the state and federal courts located in New York. 

2.3 Severability. The parties acknowledge that if a dispute between the parties arises out of 

this agreement or the subject matter of this agreement, they would want the court to 

interpret this agreement as follows: (1) with respect to any provision that it holds to be 

unenforceable, by modifying that provision to the minimum extent necessary to make it 

enforceable or, if that modification is not permitted by law, by disregarding that 

provision; (2) if an unenforceable provision is modified or disregarded in accordance 

with this section 2.3, by holding that the rest of the agreement will remain in effect as 
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written; (3) by holding that any unenforceable provision will remain as written in any 

circumstances other than those in which the provision is held to be unenforceable; and 

(4) if modifying or disregarding the unenforceable provision would result in failure of an 

essential purpose of this agreement, by holding the entire agreement unenforceable. 

2.4 Waiver. No waiver of satisfaction of a condition or nonperformance of an obligation 

under this agreement will be effective unless it is in writing and signed by the party 

granting the waiver. 

2.5 Assignment. Upon notice to QSI, Licensee may assign this agreement in its entirety to a 

third party. 

2.6 Amendment. No modification of this agreement will be effective unless it is in writing 

and signed by the parties. 

2.7 Notices. For a notice of other communication under this agreement to be valid, it must 

be in writing and delivered (1) by hand, (2) by a national transportation company (with 

all fees prepaid), (3) by fax, (4) by registered or certified mail, return receipt requested 

and postage prepaid, or (5) by email, when directed to the email address below. A valid 

notice or other communication under this agreement via the methods (1) through (4) 

above will be effective when received by the party to which it is addressed and if via 

email, when receipt is confirmed by a non-automated response. If the party to which it 

is addressed rejects or otherwise refuses to accept it, or if it cannot be delivered 

because of a change in address for which no notice was given, the notice or 

communication will be deemed received upon that rejection, refusal, or inability to 

deliver. Notices or other communications to a party must be addressed using the 

information specified below for that party or any other information specified by that 

party in a notice under this section 2.7. 

QSI Notice: Licensee Notice: 
Rafael Diaz-Granados Christopher Kostiuk 

President & CEO Country Manager 

11700 Katy Freeway, Suite 200 1210 – 585 8th Ave. SW, Calgary, AB  T2P 

1G1 

Houston, Texas 77079 Calgary, Canada 

Email: RADG@qmax.com Email: Chris.Kostiuk@qmax.com 

2.8 Entire Agreement. This agreement constitutes the entire agreement between the 

parties relating to its subject matter, and supersedes all prior or contemporaneous 

discussions, or presentations and proposals, written or oral relating to such subject 

matter. 

2.9 Effectiveness and Date. This agreement will become effective when all parties have 

signed it. Each party is signing this agreement on the date stated opposite that party’s 

signature. The date of this agreement will be the date this agreement is signed by the 

last party to sign it (as indicated by the date associated with that party’s signature) (the 

mailto:Chris.Kostiuk@qmax.com
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“Effective Date”). If a party signs this agreement but fails to date their signature, the 

date the other party receives the signing party’s signature will be deemed to be the date 

the signing party signed this agreement. 

 

 Q’MAX SOLUTIONS INC. 

Date: May 22, 2020 By:        

 Name: Rafael Diaz-Granados 

 Title: President & CEO 

  

 QMAX CANADA OPERATIONS INC.   

Date: May 22, 2020 By:        

 Name: Rafael Diaz-Granados 

 Title: President 

 






