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Court File No. CV-17-11697-0000

ONTARIO
SUPERIOR COURT OF JUSTICE 

(Commercial List)

BETWEEN:

VOLKAN BASEGMEZ, CEM BLEDA BASEGMEZ, ANIL RUKAN BASEGMEZ, 
BA&B CAPITAL INC., SERDAR KOCTURK 

and KAAN HOLDINGS INC.

Applicants

- and

AI I AKMAN, SAMM CAPITAL HOLDINGS INC. 
and TARN FINANCIAL CORPORATION

Respondents

APPLICATION UNDER Sections 207 and 248 of the Business Corporations Act, R.S.O. 1990,
c. B.16.

NOTICE OF MOTION 
(Returnable May 1, 2018)

KPMG Inc. (“KPMG”), in its capacity as Court-appointed liquidator (in such capacity, 

the “Liquidator”) pursuant to section 207 of the Ontario Business Corporations Act (“OBCA”) 

of the effects and estate of Tam Financial Corporation (“Tarn Financial”) and appointed 

pursuant to the Winding Up Order of Justice Lederman dated September 15, 2017 (the 

“Winding Up Order”), which appointment was effective on September 25, 2017, and in its 

capacity as Court-appointed receiver and manager (in such capacities, the “Receiver”) of all of 

the assets, undertakings and properties of Tam Construction Corporation (“Tarn Construction”) 

pursuant to section 101 of the Courts of Justice Act, R.S.O. 1990, c. C. 43, as amended (“CJA”), 

and appointed pursuant to the Order of Justice McEwen dated April 13, 2018, will make a 

motion to a Judge presiding over the Commercial List on Tuesday May 1, 2018 at 10:00 a.m. or 

as soon after that time as the Motion can be heard at the Court house located at 330 University 

Avenue, 8th Floor, Toronto, Ontario M5G 1R7.
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PROPOSED METHOD OF HEARING: The motion is to be heard orally.

THE MOTION IS FOR:

1. An Approval and Vesting Order (the “Approval and Vesting Order”) substantially in 

the form contained at Tab 3 of the Motion Record herein, approving the sale transaction (the 

“Transaction”) contemplated by an asset purchase agreement between Tam Financial and 

Sunray Group of Hotels Inc. (“Sunray”) dated April 20, 2018 (the “Asset Purchase 

Agreement”) and vesting in Sunray Tam Financial’s right, title and interest in and to the assets 

described in the Asset Purchase Agreement (the “Purchased Assets”);

2. An Order (the “Disputed Deposits Resolution Procedure Order”) substantially in the 

form contained at Tab 5 of the Motion Record herein, establishing a procedure (the “Disputed 

Deposits Resolution Procedure”) for the resolution of disputed deposits (“Disputed Deposits”) 

asserted by purchasers of proposed condominium units (the “Purchasers”) in the contemplated 

residential condominium development located at 2035 Kennedy Road, Toronto, Ontario, known 

as the “The Kennedys” (the “Development Project”); and

3. An Order (the “Termination Entitlement Order”) substantially in the fonn contained at 

Tab 6 of the Motion Record herein, ordering and declaring, among other things, that the Receiver 

is entitled to rely upon the Construction Financing Early Termination Condition (as defined 

below) to terminate the Agreements of Purchase and Sale entered into by Tarn Construction with 

Purchasers (the “APSs”) on behalf of Tam Construction and that the Receiver is hereby 

authorized to give notice of termination to terminate the APSs at any time after the granting of 

the Termination Entitlement Order without damages claims arising thereunder; and

4. Such further and other relief as this Honourable Court may deem just.

5. THE GROUNDS FOR THE MOTION ARE:

Winding Up Order

6. Pursuant to the Winding Up Order, KPMG was appointed as Liquidator of the effects and 

estate of Tam Financial, with such appointment effective on September 25, 2017, and with the 

powers and obligations set forth in Part XVI of the OBCA and the Winding Up Order;
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Sale Process

7. Pursuant to the Sale Process Order of Justice McEwen dated November 29, 2017 (the 

“Sale Process Order”), the Court approved a sale process (the “Sale Process”) authorizing the 

Liquidator to retain Colliers Macaulay Nicolls Inc. (“Colliers”) and to market and solicit interest 

in and opportunities for a sale of all or part of the assets of Tam Financial (the “Assets”);

8. Capitalized tenns used in this section of the Notice of Motion and not otherwise defined 

herein shall have the same meaning ascribed to them in the Sale Process;

9. The Sale Process contemplates a two-phase process, as further described in the Third 

Report of the Liquidator and the First Report of the Receiver dated April 24, 2018 (the 

“Report”). The Liquidator has undertaken the Sale Process in accordance with its tenns;

10. The Phase II Bid Deadline in the Sale Process was March 22, 2018. Given that multiple 

Phase II Bids were received and the value of same were close in range, in accordance with the 

Sale Process, the Liquidator and Colliers invited six of the Qualified Phase I Bidders to review 

their Phase II Bids and provide any final revisions to their submission by April 9, 2018 (the

“Final Phase II Bid”);

The Successful Bid

11. Following its review of the Final Phase II Bids received, the Liquidator and Colliers 

determined that Sunray is the Successful Bidder in the Sale Process and that Pinnacle 

International One Lands hie. (“Pinnacle”) is the Back-Up Bidder and provided notice to each 

party on April 13, 2018;

12. The Successful Bid is the highest and/or best Qualified Phase II Bid as determined by the 

Liquidator and Colliers, taking into account financial and contractual tenns and the factors 

relevant to the Sale Process, including those factors affecting the cost, speed and certainty of 

consummating the proposed sale and the claims likely to be created by such Bid in relation to 

other Bids;
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13. In the Liquidator’s view, the Asset Purchase Agreement represents the highest and best 

outcome from the Sale Process and maximizes value for Tarn Financial’s stakeholders. 

Accordingly, the Liquidator recommends that the Court grant the Approval and Vesting Order;

Receivership Order

14. On April 13, 2018, upon the application of the Liquidator, the Court issued an Order (the 

“Receivership Order”) authorizing the appointment of KPMG as Receiver of all of the assets, 

undertakings and properties of Tam Construction pursuant to section 101 of the CJA;

15. The main puipose of the Receivership Order is to allow the Receiver to undertake the 

Deposit Confirmation Procedure (as defined below) and to deal with the APSs entered into by 

Tam Construction with Purchasers in the contemplated Development Project at the real property 

municipally known as 2035 Kennedy Road, Toronto, Ontario (the “Real Property”);

Deposit Confirmation Procedure

16. On April 13, 2018, the Court issued an order (the “Deposit Confirmation Procedure 

Order”) approving and establishing a procedure for confirming the Deposits (as defined in the 

Deposit Confirmation Procedure Order) that have been paid to Tam Construction by Purchasers 

of the pre-sold, unbuilt condominium units at the Development Project (the “Deposit 

Confirmation Procedure”);

17. Capitalized tenns used in this section of the Notice of Motion and not otherwise defined 

herein shall have the same meaning ascribed to them in the Deposit Confirmation Procedure 

Order;

18. As further particularized in the Report, the Deposit Confinnation Procedure contemplates 

the confinnation and assertion of Deposits in two stages given that Deposits are continuing to be 

made by Purchasers pursuant to the tenns of their APSs;

19. The Receiver is currently undertaking the Deposit Confinnation Procedure;
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Disputed Deposits Resolution Procedure

20. Capitalized terms used in this section of the Notice of Motion and not otherwise defined 

herein shall have the same meaning ascribed to them in the draft Disputed Deposits Resolution 

Procedure Order contained at Tab 5 of the Motion Record;

21. As further described in the Report, the Disputed Deposits Resolution Procedure sets out a 

procedure for the Receiver to follow in order to allow for the resolution of Disputed Deposits 

arising from the Deposit Confirmation Procedure and for the determination of Proven Deposits;

22. The Receiver has sought input from Tarion Warranty Corporation (“Tarion”) and The 

Guarantee Company of North America (“The Guarantee Company”) regarding the proposed 

Disputed Deposits Resolution Procedure Order given the Tarion warranty bond and the security 

held by the Guarantee Company;

23. In the Receiver’s view, the Disputed Deposits Confirmation Procedure is appropriate and 

reasonable in the circumstances;

Advice and Direction re: Entitlement to Terminate the APSs

24. Pursuant to paragraph 18 of the Receivership Order, the Receiver may apply to the Court 

for advice and directions in the discharge of its powers and duties thereunder;

25. The Purchased Assets contemplated in the Asset Purchase Agreement include the Real 

Property and exclude, among other things, the shares of Tam Construction and the APSs;

26. The Receiver is seeking the Court’s advice and directions with respect to: (i) its ability to 

terminate the APSs in accordance with the terms of the APSs and, in particular, in accordance 

with the Construction Financing Early Termination Condition; and (ii) the timing of its ability to 

terminate the APSs without damages based upon the Construction Financing Early Termination 

Condition;

27. Schedule E to the APS is entitled “Tarion Warranty Corporation Statement of Critical 

Dates and Addendum” (the “Tarion Addendum”). Section 6(a) of the Tarion Addendum 

provides that Tam Construction and the Purchaser may include conditions in the APS that, if not
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satisfied, give rise to early termination of the APS provided that such conditions comply with the 

Early Termination Conditions listed therein (the “Early Termination Conditions”). Section 

6(b) of the Tarion Addendum limits the types of Early Termination Conditions to those listed in 

Schedule A to the Tarion Addendum;

28. Schedule “A” to the Tarion Addendum sets out certain of the permitted Early 

Termination Conditions. Section 1 (b)(ii) of Schedule “A” to the Tarion Addendum provides that 

the Vendor is permitted to make the APSs conditional upon “Receipt by the Vendor of 

confirmation that financing for the project on terms satisfactory to the Vendor has been arranged 

by a specified date”;

29. The Early Termination Conditions contained in Appendix A to the Tarion Addendum 

includes the following condition: “Receipt by the Vendor of confirmation that financing for the 

project on terms satisfactory to the Vendor has been arranged by October 9, 2018.”

(“Construction Financing Early Termination Condition”);

30. As further set out in the Report, in the Receiver’s view, Tam Construction has no ability 

to satisfy the Construction Financing Early Termination Condition as of the date of the Report 

and it is inevitable and predestined that Tam Construction will have no ability to satisfy the 

Construction Financing Early Termination Condition by October 9, 2018;

31. Paragraph 25(a) of Schedule “A” (Additional Provisions) to the APSs provides that in the 

event that the APS is terminated pursuant to the Tarion Addendum, within 10 days of such 

termination Tam Construction must refund all monies paid by the Purchaser including deposit(s) 

and monies for upgrades and extras, together with interest from the date such monies were paid 

to Tam Construction. Interest shall be calculated in accordance with the Condominium Act, 1998 

(Ontario);

32. Accordingly, in such circumstances, Tam Construction’s liability to a Purchaser is 

limited to the paying the amounts described in paragraph 25(a) of Schedule “A to the APSs;

33. In the Receiver’s view, the Construction Financing Early Termination Condition camiot 

be fulfilled as of the date of the Report and it is inevitable that the Construction Financing Early 

Termination Condition will not be able to be fulfilled by Tam Construction by October 9, 2018;
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34. The Receiver is further of the view that waiting to terminate the APSs after October 9, 

2018 negatively impacts the Purchasers that would be entitled to the return of their Deposits in 

accordance with the terms of their APS;

General

35. Rules 3 and 37 of the Ontario Rules of Civil Procedure, R.R.O. 1990, Reg. 194, as 

amended;

36. Section 101 of the CJA;

37. Part XVI of the OBCA; and

38. Such further and other grounds as the lawyers may advise and this Honourable Court may 

permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion:

39. The Liquidator’s Third Report and the Receiver’s First Report dated April 24, 2018; and

40. Such further evidence as the lawyers may advise and this Honourable Court may permit.

April 24, 2018 MILLER THOMSON LLP
Scotia Plaza
40 King Street West, Suite 5800 
Toronto Ontario M5H3S1,

Kyla Mahar LSO#: 44182G
Tel: 416.597.4303 / Fax: 416.595.8695

Stephanie De Caria LSO#: 68055L
Tel: 416.597.2652 / Fax: 416.595.8695

Lawyers for KPMG Inc., in its capacity as 
Liquidator of Tam Financial Corporation and 
Receiver of Tam Construction Corporation.

TO: The Service List Attached hereto as Schedule “A”
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EMAIL SERVICE LIST 
(as at April 24, 2018)

TO: KPMG
333 Bay Street
Suite 4600
Toronto, ON M5H 2S5

Anamika Gadia
Tel: 416.777.3842
Email: agadia@kpmg.ca

Janine M. Bradley
Tel: 416.777.8487
Email: jmbradley@kpmg.ca

Marcel Rethore
Tel: 647.777.3775
Email: mrethore@kpmg.ca
Fax: 416.777.3364

Liquidator of Tam Financial Corporation.

AND TO: MILLER THOMSON LLP
Scotia Plaza
40 King Street West, Suite 5800
P.O. Box 1011
Toronto, ON M5H3S1

Kyla E.M. Mahar
Tel: 416.595.8516
Email: kmahar@millerthomson.com
Fax: 416.595.8695

Stephanie De Caria
Tel: 416.595.2652
Email: sdecaria@millerthomson.com
Fax: 416.595.8695

Lawyers for the Liquidator.

30785504.1

SCHEDULE "A"

mailto:agadia@kpmg.ca
mailto:jmbradley@kpmg.ca
mailto:mrethore@kpmg.ca
mailto:kmahar@millerthomson.com
mailto:sdecaria@millerthomson.com


-2-

AND TO: BENNETT JONES LLP
3400 One First Canadian Place
P.O. Box 130
Toronto, ON M5X 1A4

Andrew J. Jeanrie
Tel: 416.777.4814
Email: jeanriea@bennettjones.com
Fax: 416.863.1716

AND TO: LEVINE CONSULTANTS LTD
34 Oriole Rd
Toronto ,ON M4V-2E8

Philip J. Levine
Tel: 416.471.1180
Email: phil@levineconsultants.com

AND TO: GOWLING WLG (CANADA) LLP
1 First Canadian Place
Suite 1600
100 King Street West
Toronto ON, M5X 1G5

E. Patrick Shea
Tel: 416.862.7525
Email: Patrick.shea@gowlingwlg.com
Fax: 416.862.7661

Christopher Stanek
Tel: 416.862.7525
Emai 1: Cliri stopher. stanek@gowl ingwlg. com
Fax: 416.862.7661

Lawyers for Volkan Basegmez, Cem Bleda Basegmez, Anil Rukan Basegmez, 
BA&B Capital Inc., Serdar Kocturk and Kaan Holdings Inc.
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AND TO: TEPLITSKY, COLSON LLP
70 Bond Street|
Suite 200
Toronto, ON M5B 1X3

Ian Roher
Tel: 416.865.5311
Email: iroher@teplitskycolson.com
Fax: : 416.365.0695

Jonathan Kulathungam
Tel: 416.865.5311
Email: jkulathungam@teplitskycolson.com
Fax: 416.365.0695

Eitan Kadouri
Tel: 416.865.5325
Email: ekadouri@teplitskycolson.com
Fax: 416.365.0695

Eden Ifergan
Tel: 416.865.5307
Email: eifergan@teplitskycolson.com
Fax: 416.365.0695

Lawyers for Ali Akman and SAMM Capital Holdings Inc.

AND TO: MCCARTHY TETRAULT LLP
Suite 5300
Toronto Dominion Bank Tower
Toronto ON M5K 1E6

Geoff R. Hall
Tel: 416.601.7856
Email: ghall@mccarthy.ca
Fax: 416.868.0673

Adam Goldenberg
Tel: 416.601.8357
Email: agoldenberg@mccarthy.ca
Fax: 416.868.0673

Lawyers for the Appellants, Ali Akman and SAMM Capital Holdings Inc.
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AND TO: MERIDIAN CREDIT UNION
50 Ronson Drive,
Unit 155
Toronto, ON M9W 1B3

Ryan Topple
Tel: 416.438.9351
Email: ryan.topple@meridiancu.ca
Fax: 416.438.3023

Zenon Iwachiw
Tel: 416.438.9351
Email: zenon.iwachiw@meridiancu.ca
Fax: 416.438.3023

Brian Mocha
Tel: 905.988.4042 ext, 2435
Email: brian.mocha@meridiancu.ca
Fax: 416.438.3023

AND TO: SCARFONE HAWKINS LLP
1 James Street South, 14th Floor
Hamilton, Ontario L8P 4R5

Michael Valente
Tel: 905.523.1333
Email: mvalente@shlaw.ca
Fax: 905.523.5878

Lawyers for Meridian Credit Union

AND TO: KINGSETT CAPITAL INC.
66 Wellington Street West
Suite 4400
Toronto, ON M5K 1H6

Daniel Pollack
Tel: 416.639.6587
Email: dpollack@kingsettcapital.com
Fax: 416.687.6701
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AND TO: LAX O’SULLIVAN LISUS GOTTLIEB LLP
145 King Street West
Suite 2750
Toronto, ON M5H

Matthew Gottlieb
Tel: 416.598.1744
Email: mgottlieb@counsel-toronto.com

Andrew Winton
Tel: 416.644.5342
Email: awinton@counsel-toronto.com
Fax: 416.598.3730

Lawyers for Kingsett Capital Inc.

AND TO: GOLDMAN SLOAN NASH & HABER LLP
480 University Avenue
Suite 1600
Toronto ON M5G 1V2

Leonard Finegold
Tel: 416.597.3376
Email: fmegold@gsnli.com
Fax: 416.597.3370

Lawyers for MCW Consultants LTD

AND TO: TORKIN MANES LLP
151 Yonge Street
Suite 1500
Toronto, ON M5C 2W7

Ryan Hauk
Tel: 416.643.8810
Email: rhauk@torkinmanes.com
Fax: 1.844.275.6200

Lawyers for Roni Excavating Limited, GFL Infrastructure Group Inc. and Skygrid 
Construction Inc.
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AND TO: TANZOLA & SORBARA PROFESSIONAL CORPORATION
10 Director Court, Suite 101
Toronto, ON L4L 7E8

Michael J. Callaham
Tel: 905.265.2252
Email: mcallahan@tanzola-sorbara.net
Fax:905.265.0667

Lawyers for The Fence People Limited.

AND TO: BAKER MCKENZIE
181 Bay St
Toronto, ON M5J 2T3

Michael Nowina
Tel: 416.863.1221
Email: michael.nowina@bakennckenzie.com
Fax: 416.863.6275

Lawyers for Global Hospitality Licensing S.a.r.l.

AND TO: LAW OFFICE OF LAURA FAIBISH
952 Old County Road
Sevema Park, Maryland 21146

G. Adam Graber
Tel: 410.757.9230
Email: adam.graber@marriott-sp.com

Laura Faibish
Email: laura.faibish@marriott-sp.com

Roz Winegrad
Email: roz.winegrad@marriott.com

Lawyers for Marriott International Inc.

AND TO: TORYS LLP
79Wellington Street West
Suite 3000
Toronto, ON M5K 1N2

Adam Slavens
Tel: 416.865.7333
Fax: 416.865.7380
Email: aslavens@torys.com

Lawyers for Tarion Warranty Corporation
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AND TO: THE GUARANTEE COMPANY OF NORTH AMERICA
4950 Yonge Street
Suite 1400, Madison Centre,
Toronto, ON M2N 6K1

Dick Longland
Tel: 416.223.9580
Email: Dick.Longland@theguarantee.com

Maria Dellostritto
Tel: 416.223.9580
Email: Maria.dellostritto@theguarantee.com

AND TO: BORDEN LADNER GERVAIS
Bay Adelaide Centre, East Tower
22 Adelaide Street West
Suite 3400
Toronto, ON, M5H 4E3

Alex MacFarlane
Tel: 416.367.6305
Email: AMacFarlane@blg.com
Fax: 416.367.6749

Lawyers for The Guarantee Company of North America

AND TO: SHAPIRO REAL ESTATE AND BUSINESS LAWYERS
333Sheppard Avenue East, Suite 201
Toronto, ON M2N 3B3

Garry Shapiro
Tel: 416.224.0808
Email: gshapiro@garryshapirolaw.com
Fax: 416.224.0818

Lawyers for Sunray Group of Hotels Inc.

AND TO: J. JOHN O’DONOGHUE PC
2200 Yonge Street, Suite 1301
Toronto, ON M5S 2C6

John O’Donoghue
Tel: 416.932.4945
Email: jod@bellnet.ca
Fax: 416.481.0618

Lawyers for Pinnacle International One Lands Inc.
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AND TO: CANADA REVENUE AGENCY 
c/o DEPARTMENT OF JUSTICE
Ontario Regional Office
The Exchange Tower, Box 36
130 King Street West, Suite 3400
Toronto ON M5X 1K6

Diane Winters
Tel: 416.973.3172
Email: diane.winters@justice.gc.ca
Fax: 416.973.0810

Lawyers for Canada Revenue Agency

AND TO: HER MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF 
ONTARIO AS REPRESENTED BY THE MINISTER OF FINANCE
Legal Services Branch
33 King Street West, 6th Floor
Oshawa, ON L1H 8H5

Kevin O'Hara
Tel: 905.433.6934
Email:kevin.ohara@ontario.ca
Fax: 905.436.4510

agadia@kpmg.ca; jmbradley@kpmg.ca; mrethore@kpmg.ca; kmahar@millerthomson.com; 
sdecaria@millerthomson.com;Patrick.shea@gowlingwlg.com;
Cliristopher.stanek@gowlingwlg.com; ghall@mccarthy.ca; agoldenberg@mccarthy.ca; 
ryan.topple@meridiancu.ca; zenon.iwachiw@meridiancu.ca; brian.mocha@meridiancu.ca; 
mvalente@shlaw.ca; dpollack@kingsettcapital.com; awinton@counsel-toronto.com; 
mgottlieb@counsel-toronto.com; fmegold@gsnli.com; rhauk@torkimiianes.com; 
michael.nowina@bakenuckenzie.com; adam.graber@mamott-sp.com; laura.faibish@marriott- 
sp.com; roz.winegrad@marriott.com; aslavens@torys.com; diane.winters@justice.gc.ca; 
Dick.Longland@theguarantee.com; Maria.dellostritto@theguarantee.com; 
jkulathungam@teplitskycolson.com; ekadouri@teplitskycolson.com; 
eifergan@teplitskycolson.com; jeanriea@bennettjones.com; phil@levineconsultants.com; 
AMacfarlane@blg.com; iroher@teplitskycolson.com; gshapiro@garryshapirolaw.com; 
kevin.ohara@ontario.ca; mcallahan@tanzola-sorbara.net; jod@bellnet.ca.
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I. INTRODUCTION AND SUMMARY OF PROCEEDINGS

1. On February 13, 2017, Volkan Basegmez, Cem Bleda Basegmez, Anil Rukan Basegmez, 

BA&B Capital Inc., Serdar Kocturk and Kaan Holdings Inc. (collectively, the 

“Applicants”) commenced an application (the “Application”) before the Ontario Superior 

Court of Justice (Commercial List) (the “Court”) under sections 207 and 248 of the 

Business Corporations Act, R.S.O. 1990, c. B.16 seeking an Order winding up Tam 

Financial Corporation (“Tarn Financial”) and appointing KPMG Inc. (“KPMG”) as 

liquidator for that purpose. The Applicants are shareholders of Tam Financial and 

collectively hold 60% of the common shares of Tam Financial. The remaining 40% of the 

common shares of Tam Financial are held by the Respondent, SAMM Capital Floldings 

Inc. (“SAMM”), a company owned by the Respondent, Ali Akman (“Akman”).

2. The Application was heard by Justice Lederman on August 11, 2017 and on September 15, 

2017, His Honour ordered the winding up of Tam Financial pursuant to the Winding Up 

Order dated September 15, 2017 (the “Winding Up Order”), and the appointment of 

KPMG as liquidator for that purpose (in such capacity, the “Liquidator”) effective as of 

September 25, 2017 (the “Winding Up Proceedings”). A copy of the Winding Up Order 

is attached as Appendix “A” to this report, which is the Liquidator’s Third Report to the 

Court and the Receiver’s (as defined below) First Report to the Court (the “Third 

Report”).

3. The business and assets of Tam Financial include the Delta Toronto East Hotel (the 

“Hotel”) and adjoining development lands that were being developed by Tam Financial, 

through its wholly-owned subsidiary, Tam Construction Corporation (“Tarn 

Construction”), as a development known as “The Kennedys” (the “Development 

Project”) located at 2035 Kennedy Rd., Scarborough Ontario (the “Real Property”).

4. On October 6, 2017, AJanan and SAMM (collectively, the “Appellants”) filed a Notice of 

Appeal (the “Notice of Appeal”) with the Divisional Court of the Ontario Superior Court 

of Justice (the “Divisional Court”) appealing the Winding Up Order (the “Appeal”). The 

Appeal was heard on January 30, 2018 by the Divisional Court and on February 6, 2018, 

the Divisional Court dismissed the Appeal.
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5. The Liquidator issued its first report to the Court on November 13, 2017 (the “First 

Report”). On November 16, 2017, the Liquidator issued a first supplemental report to the 

Court (the “First Supplemental Report”) and on November 28, 2017, the Liquidator 

issued a second supplemental report to the First Report (the “Second Supplemental 

Report”).

6. As detailed in the First Report, the First Supplemental Report and the Second Supplemental 

Report, the Liquidator brought a motion (the “Sale Process Motion”) seeking an Order 

(the “Sale Process Order”), among other things: (a) authorizing the Liquidator to enter 

into and approving a marketing and listing agreement between the Liquidator and CBRE 

Limited (“CBRE”) dated November 10, 2017; (b) approving the sale process (the “Sale 

Process”); and (c) authorizing, but not obligating, the Liquidator to file a consent to sever 

the Real Property.

7. The Sale Process Motion was scheduled to be heard before the Court on November 17, 

2017. The Sale Process Motion was adjourned on an unopposed basis to November 24, 

2017 to allow the Applicants, SAMM and Akman time to formalize a settlement that the 

parties advised the Liquidator had been reached between them in principle.

8. The settlement was not finalized by November 24, 2017 and the Sale Process Motion was 

heard on that day and was unopposed except for the Order seeking the approval of a 

marketing and listing agreement between the Liquidator and CBRE. This aspect of the 

relief sought was opposed by SAMM and Akman. On November 24, 2017, Justice 

McEwen declined to grant the Order approving the marketing and listing agreement 

between the Liquidator and CBRE.

9. Justice McEwen directed the Liquidator to retain another marketing and listing agent and 

adjourned the Sale Process Motion to allow the Liquidator to do so. Thereafter, on 

November 29, 2017, Justice McEwen granted the Sale Process Order which, among other 

things: (a) approved the retention by the Liquidator of Colliers Macaulay Nicolls Inc. 

(“Colliers”) to be the marketing and listing agent; and (b) approved the Sale Process 

including revisions thereto, in order to address the change in the marketing and listing 

agent. A copy of the Sale Process Order is attached as Appendix “B” to this Third Report.
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10. On December 6, 2017, the Liquidator brought a motion seeking an order (the “OMB 

Appeals Order”) authorizing, but not obligating, the Liquidator to file two Notice of 

Appeals with the Ontario Municipal Board (“OMB”) in respect of the Real Property. 

Justice McEwen granted the OMB Appeals Order on the same date.

11. The Liquidator issued its second report to the Court on April 9, 2018 (the “Second 

Report”). As detailed in the Second Report, the Liquidator brought a motion returnable 

on April 13, 2018 seeking:

a. An Order (the “Claims Procedure Order”) approving and establishing a procedure 

for the solicitation, resolution and barring of certain claims against Tam Financial (the 

“Claims Process”);

b. An Order (the “Receivership Order”) authorizing the appointment of KPMG as 

receiver and manager over the properties, assets and undertakings of Tarn Construction 

(in such capacities, the “Receiver”) pursuant to section 101 of the Courts ofJustice Act 

R.S.O. 1990, c. C.43;

c. An Order (the “Deposit Confirmation Procedure Order”) approving and establishing 

a procedure for confirming the Deposits (as defined in the Deposit Confirmation 

Procedure Order) that have been paid to Tam Construction by purchasers of the pre­

sold, unbuilt condominium units at the Development Project (the “Deposit 

Confirmation Procedure”); and

d. An Order (the “April Ancillary Order”) (i) authorizing an increase in the maximum 

principal amount of the Borrowings Charge (as defined in the Winding Up Order) by 

$1,000,000 (the “Increased Borrowing Amount”) from $2,000,000 to $3,000,000 and 

addressing the priority of the Borrowings Charge in respect of the Increased Borrowing 

Amount; (ii) approving the fees of the Liquidator and the Liquidator’s legal counsel 

from the date of the Winding Up Order to December 31, 2017; and (iii) approving the 

First Supplemental Report, the Second Supplemental Report and the Second Report 

and the activities and conduct of the Liquidator as set out therein.

12. On April 13, 2018, the Court granted the Claims Procedure Order, the Receivership Order, 

the Deposit Confirmation Procedure Order and the April Ancillary Order. A copy of the
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Second Report (without appendices), the Claims Procedure Order, the Receivership Order 

and the Deposit Confirmation Procedure Order are attached as Appendix “C”, Appendix 

“D”, Appendix “E” and Appendix “F”, respectively, to this Third Report.

13. Capitalized terms not defined herein shall have the meanings set out in the Winding Up 

Order, the Sale Process Order, the Claims Procedure Order and the Deposit Confirmation 

Procedure Order.

II. PURPOSE OF THIS THIRD REPORT

14. The puipose of this Third Report is to update this Honourable Court with respect to:

a. The outcome of the Sale Process;

b. The commencement of the Claims Process;

c. The commencement of the Deposit Confirmation Procedure;

d. The advice and directions being sought by the Receiver from the Court in accordance 

with paragraph 18 of the Receivership Order. The Receiver is seeking advice and 

directions regarding its ability to terminate the Agreements of Purchase and Sale (the 

“APSs”) entered into by Tam Construction with purchasers of proposed condominium 

units in the contemplated Development Project (the “Purchasers”) in accordance with 

the terms of the APSs and, in particular, the condition contained at Appendix A of 

Schedule E to the APSs entitled “Tarion Warranty Corporation Statement of Critical 

Dates and Addendum” which states: “Receipt by the Vendor of confirmation that 

financing for the project on terms satisfactory to the Vendor has been arranged by 

October 9, 2018” (the “Construction Financing Early Termination Condition”); 

and

e. To provide the Court with the necessary information to support the following relief:

(i) an Approval and Vesting Order (the “Approval and Vesting Order”) 

substantially in the form contained at Tab 3 of the Liquidator and Receiver’s 

Motion Record dated April 24, 2018 (the “Motion Record”), among other 

things, approving the sale transaction (the “Transaction”) contemplated by 

an asset purchase agreement between Tam Financial and Sum-ay Group of 

Hotels hie. (“Sunray”) dated April 20, 2018 (the “Asset Purchase
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Agreement”) and vesting in Sunray Tam Financial’s right, title and interest 

in and to the assets described in the Asset Purchase Agreement (the 

“Purchased Assets”);

(ii) an Order (the “Disputed Deposits Resolution Procedure Order”)

substantially in the form contained at Tab 5 of the Motion Record 

establishing a procedure for the resolution of disputed deposits (“Disputed 

Deposits”) asserted by Purchasers of proposed condominium units in the 

contemplated Development Project (the “Disputed Deposits Resolution 

Procedure”); and

(iii) an Order (the “Termination Entitlement Order”) substantially in the form 

contained at Tab 6 of the Motion Record ordering and declaring, among 

other things, that the Receiver is entitled to rely upon the Construction 

Financing Early Termination Condition to terminate the APSs on behalf of 

Tam Construction and that the Receiver is hereby authorized to give notice 

of termination to terminate the APSs at any time after the granting of the 

Tennination Entitlement Order without damages claims arising thereunder.

15. Unless otherwise stated, all monetary amounts contained herein are expressed in Canadian 

dollars.

16. The information contained in this Third Report has been obtained from the books and 

records and other information of Tam Financial or Tam Construction. The accuracy and 

completeness of the financial information contained herein has not been audited or 

otherwise verified by the Liquidator or the Receiver, and the Liquidator and the Receiver 

do not express an opinion or provide any other form of assurance with respect to the 

information presented herein or relied upon by the Liquidator or the Receiver in preparing 

this Third Report.

17. Future oriented financial infonnation reported or relied on in preparing this Third Report 

is based on Tam Financial management’s assumptions regarding future events; actual 

results may vary from forecast and such variations may be material.
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III. OUTCOME OF THE SALE PROCESS

Details Relating to the Sale Process

18. As set out in the Second Report, on November 29, 2017, the Liquidator sought and received 

the Court’s approval to retain Colliers as the marketing and listing agent and to implement 

the Sale Process, which established the process pursuant to which the Liquidator, through 

Colliers, would market the Assets and determine the Successful Bid(s).

19. Capitalized terms used in this section of the Third Report are as defined in the Sale Process 

Order attached hereto as Appendix “B”, unless otherwise defined herein.

20. The Sale Process contemplated a two-phase process with the following initial key 

milestones:

(i) Phase I Bid Deadline - January 31, 2018

(ii) Phase 11 Bid Deadline - February 23, 2018, and

(iii) Anticipated Timing for Sale Hearing - March 23, 2018

21. For the reasons set out in the Second Report, the Sale Process was not commenced until 

January 3, 2018. In light of the delay in commencing the Sale Process and pursuant to 

paragraph 4 of Sale Process, the key milestone dates were extended by the Liquidator and 

Colliers to the following:

(i) Phase I Bid Deadline - February 15, 2018

(ii) Phase II Bid Deadline - March 9, 2018, and

(iii) Anticipated Timing for Sale Hearing - April 9, 2018

22. Prior to commencing the Sale Process, Colliers, in consultation with the Liquidator, 

prepared a list of potential interested parties that were invited to participate in the Sale 

Process. Colliers also used its worldwide network to ensure that the opportunity was 

appropriately publicized. Colliers sent out an electronic blast of the Investment Profile, the 

form of Confidentiality Agreement and the Sale Process Order (collectively the “Teaser”) 

to approximately 1,350 parties on January 3, 2018. The Teaser was sent for a second time 

on January 10, 2018 and a third time on January 29, 2018. Information pertaining to the 

Sale Process was also posted on Colliers and the Liquidator’s websites.
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23. In the first phase of the Sale Process, 68 Interested Parties met the preliminary participant 

requirements set out in the Sale Process (the “Phase I Participant Requirements”), which 

included executing a Confidentiality Agreement and an Acknowledgment of Sale Process. 

The Interested Parties that met the Phase I Participant Requirements were provided with a 

Confidential Information Memorandum and access to an electronic data room by Colliers 

in order to prepare and submit a Phase I Bid by the Phase I Bid Deadline.

24. Commencing on January 9, 2018, the electronic data room was made available to those 

parties who signed Confidentiality Agreements. In addition, nine Interested Parties 

requested and were provided with a formal tour of the Hotel with Colliers, the Liquidator 

and the Hotel general manager and engineer prior to the Phase I Bid Deadline.

25. In order to ensure that all Interested Parties participated in the Sale Process and were 

provided adequate time to complete their Phase I Bids, following the dismissal of the 

Appeal that occurred on February 6, 2018, and pursuant to paragraph 4 of the Sale Process, 

the key milestone dates were further extended by Colliers and the Liquidator. On February 

8, 2018, Colliers advised all parties participating in the Sale Process that the milestone 

dates under the Sale Process were revised as follows:

(i) Phase I Bid Deadline - February 28, 2018

(ii) Phase II Bid Deadline - March 22, 2018, and

(iii) Anticipated Timing for Sale Hearing - April 23, 2018.

The revised deadlines were also posted to the Liquidator’s website.

26. The Sale Process provides that a Phase I Bid, being a Non-Binding APA including a mark­

up to the Template APA (which was available to Interested Parties in the data room) 

identifying the proposed changes to the Template APA, had to be submitted by the Phase 

I Bid Deadline of noon (Eastern time) on February 28, 2018.

27. Pursuant to the Sale Process, it was recommended that Bidders submit a Phase I Bid for all 

of the Assets. However, the Sale Process allows for a Phase I Bid to be a Portion Bid for 

the Hotel Assets or the Development Assets.

28. 13 formal Phase 1 Bids and 1 informal bid were received by the Phase I Bid Deadline. 

None of the Phase I Bids received were Portion Bids.
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29. Following, the Phase I Bid Deadline, the Phase I Bids were reviewed by the Liquidator and 

Colliers, in consultation with the Secured Lenders, to determine the Qualified Phase I 

Bidders. 12 Phase I Bidders were deemed to be Qualified Phase I Bidders, and were 

notified in early March, 2018 of such designation and invited to participate in the second 

phase of the Sale Process wherein they were given access to an expanded data room by 

Colliers in order to complete their due diligence prior to submitting a Phase II Bid.

30. Certain Qualified Phase I Bidders who had not previously toured the Hotel also requested 

and were provided a formal tour of the Hotel with Colliers, the Liquidator and the Hotel 

general manager and engineer prior to the Phase II Bid Deadline.

31. The Sale Process provides that a Phase II Bid, may not be conditional on obtaining 

financing, any internal approval or on the outcome or review of due diligence. A Phase II 

Bid is to include a Binding APA executed by the Qualified Phase I Bidder with a markup 

showing changes from the Template APA and, among other things, a Good Faith Deposit 

equal to ten percent of the total purchase price. The Phase II Bids were to be received by 

the Phase II Bid Deadline of noon (Eastern time) on March 22, 2018.

32. Seven Phase II Bids were received by the Phase II Bid Deadline. The Liquidator and 

Colliers, in consultation with the Secured Lenders, reviewed the Phase II Bids and the 

Liquidator and Colliers sought clarification from the Qualified Phase I Bidders on the terms 

of their Phase II Bids in order to properly consider the value of each Phase II Bid, and to 

determine the next step in the Sale Process to move towards the selection of a Successful 

Bid and a Back-Up Bid.

33. The Sale Process provided flexibility in the event that more than one Qualified Phase II 

Bid was received by the Phase II Bid Deadline, and allowed the Liquidator and Colliers to:

a. Conduct an auction amongst the Qualified Phase II Bidders, on terms to be determined 

by the Liquidator, to determine the Successful Bid and the Back-Up Bid;

b. Negotiate with the Qualified Phase II Bidders and determine the Successful Bid and 

the Back-Up Bid; or

c. Determine which of the Qualified Phase II Bids shall be the Successful Bid and which 

of the Qualified Phase II Bids shall be the Back-Up Bid.
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34. Given that multiple Qualified Phase II Bids were received and the value of a number of the 

Phase II Bids were close in range, in accordance with the Sale Process, Colliers and the 

Liquidator invited six of the Qualified Phase 1 Bidders to review their Phase II Bids and 

provide any final revisions to then submission, including changes to the offer price, terms 

and supporting documents and to deliver any changes or clarifications to their Phase II Bid 

in a sealed envelope to Colliers by 3 p.m. (Eastern time) on April 9, 2018 and otherwise to 

confirm their current Phase II Bid (as clarified or confirmed, a “Final Phase II Bid").

35. By the 3 p.m. deadline on April 9, 2018, Colliers received five sealed envelopes from 

Qualified Phase I Bidders, which the Liquidator and Colliers opened on the morning of 

April 10, 2018 to review the Final Phase II Bids. The other Qualified Phase I Bidder that 

was invited to participate in the final phase of the Sale Process did not submit a revised bid 

but confirmed its Phase II Bid as its Final Phase II Bid.

36. The Successful Bid under the Sale Process is the highest and/or best Qualified Phase II Bid 

as determined by the Liquidator and Colliers, taking into account financial and contractual 

terms and the factors relevant to the Sale Process, including those factors affecting the cost, 

speed and certainty of consummating the proposed sale and the claims likely to be created 

by such Bid in relation to other Bids.

37. Similarly, the Back-Up Bid under the Sale Process is the next highest and/or best Qualified 

Phase II Bid as determined by the Liquidator and Colliers, taking into account financial 

and contractual terms and the factors relevant to the Sale Process, including those factors 

affecting the cost, speed and certainty of consummating the proposed sale and the claims 

likely to be created by such Bid in relation to other Bids.

38. Following the review of the Final Phase II Bids, the Liquidator and Colliers determined 

that Sum-ay is the Successful Bidder and that Pinnacle International One Lands Inc. 

(“Pinnacle") is the Back-Up Bidder and provided notice to each party on April 13, 2018. 

A summary of the Bids received in the Sale Process will be provided to the Court as 

Confidential Appendix “1” and a sealing order is being sought by the Liquidator with 

respect to the Confidential Appendices to this Third Report due to the commercially 

sensitive information contained within the Confidential Appendices.
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39. Prior to issuing this Third Report, the Liquidator advised the Applicants and the 

Respondents that Sunray was the Successful Bidder. The Liquidator received requests 

from the shareholders to disclose the purchase price of the Successful Bid to them prior to 

the Motion. After considering this request, the Liquidator advised the Applicants and the 

Respondents that the Liquidator would be prepared to provide the information on the basis 

that it be held in strict confidence until after the closing of the Transaction and that it will 

remain confidential in the event that the Transaction is not concluded. The Liquidator 

provided the information to the Respondents after confirming terms of confidentiality. The 

Applicants declined to receive the information regarding the purchase price to avoid any 

issues should they wish to participate in a further process in the unlikely event that the 

Liquidator needed to remarket the Assets.

40. After selection of the Successful Bidder and the Back-Up Bidder, the Liquidator returned 

the Good Faith Deposits to the other Bidders who submitted a Good Faith Deposit with 

their Phase II Bids.

The Successful Bid

41. The Liquidator and Sunray finalized the tenns of the Successful Bid and executed the Asset 

Purchase Agreement on April 20, 2018. A copy of the Asset Purchase Agreement redacted 

to remove commercially sensitive tenns is attached as Appendix “G” to this Third Report. 

An unredacted copy of the Asset Purchase Agreement is Confidential Appendix “2” and 

will be filed with the Court separately.

42. The principal terms of the Asset Purchase Agreement are set out below, however, an 

interested person should review the Asset Purchase Agreement in its entirety. Capitalized 

tenns not defined in this section of the Third Report shall have the meaning ascribed to 

them in the Asset Purchase Agreement.

43. Sunray will acquire on an “as is, where is basis”, the Purchased Assets set out Section 2.01 

of the APA, which include:

a. The Real Property;

b. All buildings, structures, erections, improvements, appurtenances, fixed machinery, 

fixed equipment and fixtures situate on or forming part of the Real Property;
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c. All other machinery and equipment and all vehicles, tools, handling equipment, 

furniture, furnishings, computer hardware and peripheral equipment, supplies and 

accessories of the Business;

d. All Inventories;

e. Subject to Section 2.07 regarding the assumption of Liabilities and to the extent not 

otherwise included in Purchased Assets, the Assigned Contracts;

f. Subject to Section 2.08(3) regarding Assigned Contracts, all Permits required to carry 

on the Business in its usual and ordinary course, including the Permits listed in Exhibit 

“B” of the Asset Purchase Agreement;

g. All Intellectual Property owned by Tam Financial and belonging to or used in the 

Business;

h. Subject to Section 2.07 regarding the assumption of Liabilities, all Intellectual Property 

not owned by Tam Financial but licenced by Tam Financial and used in the Business;

i. The goodwill of the Business;

j. All pre-paid expenses and deposits relating to the Purchased Assets (other than deposits 

paid to suppliers or customers of Tam Financial) including all pre-paid taxes, local 

improvement rates and charges, water rates and other operating costs, all pre-paid 

purchases of gas, oil and hydro, and all pre-paid lease payments;

k. All plans and specifications in Tam Financial’s possession or under its control relating 

to the buildings, structures, erections, improvements, appurtenances and fixtures situate 

on or forming part of the Real Property including all such electrical, mechanical and 

structural drawings related thereto as are in the possession or under the control of Tam 

Financial; and

l. The Books and Records.

44. The Excluded Assets are as follows:

a. The cash and cash equivalents, short-term investments, bank account balances, bank 

deposits, including any deposits posted in respect of letters of credit, and petty cash of 

Tam Financial;



- 15-

b. All Accounts Receivable;

c. All rights of Tam Financial to tax refunds, credits, rebates or similar benefits relating 

to the Purchased Assets or the Business;

d. The Excluded Contracts;

e. Shares and other interests or capital of Tam Financial;

f. The tax records and insurance policies of Tam Financial;

g. Any Claim of Tam Financial to reimbursement under any insurance policy applicable 

to Tam Financial;

h. Books and Records not pertaining primarily to the Purchased Assets;

i. All funds or deposits held by suppliers, customers or any other person in trust for or on 

behalf of Tam Financial;

j. The shares of Tarn Construction and any liabilities in Tarn Construction;

k. The Condo Purchase Agreements; and

l. Any other assets listed in Exhibit “E” of the Asset Purchase Agreement.

45. Assumed Liabilities are as follows:

a. All Liabilities relating to Employees addressed in in the Asset Purchase Agreement;

b. All Liabilities arising from or in connection with the Assigned Contracts or Permits 

including any Cure Costs;

c. All Liabilities arising from or in connection with any tax, levy, penalty, interest or costs 

for which Sunray is responsible pursuant to under the Asset Purchase Agreement and 

any Permitted Encumbrances; and

d. All Liabilities relating to or arising from the Purchased Assets under Environmental 

Laws.

46. The Purchase Price is being satisfied by way of:

a. Payment of a deposit in the amount of 10% of the cash portion of the Purchase Price 

(i.e. not taking into account the value of the Assumed Liabilities) which has been paid



- 16-

to the Liquidator and is being held by the Liquidator in an interest bearing account in 

accordance with the Sale Process;

b. Payment of the remainder of the Purchase Price by wire transfer at the Time of Closing 

of immediately available funds to an account specified by Tam Financial;

c. Paying Adjustments, if any, to the Purchase Price pursuant to the Asset Purchase 

Agreement, which include, without limitation, adjustments for taxes, utilities, 

Unopened Food and Beverage Inventory, employee payables and payment of the 

amount of liquidated damages calculated pursuant to the current Licence Agreement 

with Delta Hotels Limited; and

d. Sunray assuming the Assumed Liabilities.

47. With respect to the Employees of Tam Financial, Sunray will, among other things:

a. Effective the opening of business on the Closing Date, offer to employ on and after the 

Closing Date all of the Employees who are employed by Tarn Financial in the Business 

who are not Bargaining Unit Employees, on substantially the same terms and 

conditions of employment as are in effect on the date of the Asset Purchase Agreement;

b. In respect of the Bargaining Unit Employees on the Closing Date, be the successor to 

Tam Financial pursuant to the provisions of applicable labour legislation and on and 

after the Closing Date will be bound by and observe all of the terms, conditions, rights 

and obligations of Tam Financial to the Bargaining Unit Employees; and

c. Effective the opening of business on the Closing Date, assume responsibility, statutory 

and otherwise, for the rights, obligations and Liabilities relating to or arising out of the 

employment of the Employees and will recognize all past service of Employees with 

Tam Financial for all purposes.

48. The Asset Purchase Agreement is subject to the following condition in favour of Sunray:

the Condo Purchase Agreements (or APSs, as they are defined in this Third Report) will

have been terminated or Sunray will have confirmation that the Condo Purchase

Agreements are Excluded Assets and are vested off the Real Property pursuant to the

Approval and Vesting Order.
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49. The Asset Purchase Agreement contemplates a Closing Date seven (7) Business Days 

following the date that the Approval and Vesting Order becomes a final, non-appealable 

Order of the Court or such other date as agreed between Tarn Financial and Sunray. The 

Asset Purchase Agreement has an Outside Date of July 31, 2018 or such later date as the 

parties may determine after which either Tam Financial or Sunray may terminate the Asset 

Purchase Agreement.

50. In the Liquidator’s view, the Asset Purchase Agreement represents the highest and best 

outcome from the Sale Process and maximizes value for Tam Financial’s stakeholders. 

The Liquidator is further of the view that the form of Approval and Vesting Order 

contained at Tab 3 of the Motion Record is appropriate in the circumstances.

The Back-Up Bid

51. As set out above, the Sale Process contemplates the selection and approval of a Back-Up 

Bid being the next highest and/or best Qualified Phase II Bid after the Successful Bid.

52. The Back-Up Bid selected was submitted by Pinnacle. A copy of the Back-Up Bid redacted 

to remove commercially sensitive terms is attached as Appendix “H” to this Third Report. 

An unredacted copy of the Back-Up Bid is Confidential Appendix “3” and will be filed 

with the Court separately.

53. The Back-Up Bid does not contemplate the purchase of the shares of Tam Construction or 

the assumption of the Condominium Purchase Agreements. The Back-Up Bid is 

conditional upon, among other conditions, the Business and Real Property being sold free 

of any liabilities associated with Tam Construction and any Affiliate of Tam Financial. 

Specifically, the form of Approval of Vesting Order annexed to the Back-Up Bid 

contemplates the following claims being expunged from the Real Property:

a. All contracts related to Tam Construction and the Condominium Project contemplated 

on and in respect of the Development Assets;

b. All Condo Purchase Agreements;

c. All Claims related to the Condominium Project;

d. Any undisclosed claims related to the Condominium Project and or Tam Construction;
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e. All claims for construction liens and Certificates of Action relating thereto; and

f. All registrations not being a Permitted Encumbrance.

54. The Liquidator has received from Pinnacle a deposit in the amount of 10% of the cash 

portion of the Purchase Price (i.e. not taking into account the value of the Assumed 

Liabilities), which is being held by the Liquidator in an interest bearing account in 

accordance with the Sale Process.

55. The Liquidator has not finalized an asset purchase agreement with Pinnacle with respect to 

the Back-Up Bid given the costs each side would incur negotiating the finalization of same. 

The Liquidator expects that it would only negotiate the final asset purchase agreement 

based on the Back-Up Bid in the event that either the Successful Bid is not approved by 

the Court or the Transaction contemplated by the Asset Purchase Agreement does not 

close.

56. In the Liquidator’s view, the Back-Up Bid represents the second highest and best outcome 

from the Sale Process. Seeking the Court’s approval of the Back-Up Bid in the Approval 

and Vesting Order is contemplated in the Sale Process and is appropriate in the 

circumstances.

IV. CLAIMS PROCESS

57. On April 13, 2018, the Court issued the Claims Procedure Order, which approved the 

Claims Process. Capitalized terms used in this section of the Third Report are as defined 

in the Claims Procedure Order.

58. In accordance with the Claims Procedure Order, the Liquidator:

a. Posted the Claims Process Notice to the Liquidator’s website on April 17, 2018;

b. Published the Claims Process Notice in the Globe and Mail (National Edition) and the 

Toronto Star on Wednesday April 18, 2018. The Claims Process Notice is scheduled 

to be published for a second tune in those two newspapers on May 2, 2018;

c. Sent the Claims Process Notice and Proof of Claim to:

(i) each party on the service list in the Winding Up Proceedings as at April 18, 
2018;
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(ii) all known creditors of Tam Financial as of the Effective Date as evidenced 
by the Tam Financial books and records;

(iii) all Persons who have notified the Liquidator or Tam Financial of a potential 
Claim; and

(iv) all known creditors of Tam Construction as of the Effective Date as 
evidenced by the Tam Construction books and records,

by prepaid ordinary mail on April 17, 2018 to the address shown per the books and 

records of Tam Financial or Tam Construction.

59. In addition, the Liquidator prepared and posted to its website ‘Frequently Asked Questions’ 

in respect of the Claims Process (the “Claims Process FAQ”) to assist parties in preparing 

the necessary documentation for the Claims Process. A copy of the Claims Process FAQ 

is attached as Appendix “I” to this Third Report.

60. The Claims Bar Date is 5:00 PM Eastern Standard Time on June 15,2018 for all Claimants 

(other than the Non Arms-Length Claimants) to submit a Proof of Claim in respect of their 

Claims against Tam Financial, failing which such Claims shall be forever extinguished and 

barred. The Non Arms-Length Claims Bar Date is 5:00 PM Eastern Standard Time on 

June 30, 2018. Both dates are subject to such later dates as may be ordered by the Court.

61. Pursuant to the Endorsement of Justice McEwen dated April 13, 2018, the Liquidator will 

address any late Claims at a future attendance before Justice McEwen, if necessary.

V. DEPOSIT CONFIRMATION PROCEDURE

62. On April 13, 2018, the Court issued the Deposit Confirmation Procedure Order, which 

approved the Deposit Confirmation Procedure. Capitalized terms used in this section of 

the Third Report are as defined in the Deposit Confirmation Procedure Order.

63. The Deposit Confirmation Procedure contemplates confirmation and assertion of Deposits 

in two stages given that Deposits are continuing to be made by Purchasers pursuant to the 

tenns of their APSs. The first stage relates to Known Deposits remitted by Purchasers up 

to and including March 31, 2018 pursuant to their APSs. The second stage relates to 

Additional Deposits, if any, made by Purchasers after March 31, 2018 pursuant to their 

APSs.
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64. In accordance with the Deposit Confirmation Procedure Order, the Receiver:

a. Posted the Deposit Confirmation Procedure Order to the website maintained in respect 

of the Winding Up Proceedings on April 17, 2018;

b. Sent all Purchasers a Deposit Statement by prepaid ordinary mail on April 18, 2018 to 

the address shown per the books and records of Tam Construction and/or the Deposit 

Trustee; and

c. Sent all Purchasers that have remitted an Additional Deposit to the Deposit Trustee as 

of April 18, 2018 an Amended and Restated Deposit Statement by prepaid ordinary 

mail on April 23, 2018 to the address shown per the books and records of Tam 

Construction and/or the Deposit Trustee.

65. In addition, the Receiver prepared and posted to the website in respect of the Winding Up 

Proceedings ‘Frequently Asked Questions’ in respect of the Deposit Confirmation 

Procedure (the “Deposit Confirmation Procedure FAQ”) to assist Purchasers in 

understanding the Deposit Confirmation Procedure including what steps are necessary if 

they disagree with the amounts set out in the Deposit Statement and/or Amended and 

Restated Deposit Statement. The Deposit Confirmation Procedure FAQ was included with 

the mailing enclosing the Deposit Statement sent on April 18, 2018. A copy of the Deposit 

Confirmation Procedure FAQ is attached as Appendix “J” to this Third Report.

66. The Receiver prepared and issued a third letter to the Purchasers on April 17, 2018 (the 

“Third Communication to Purchasers”), which, among other things, provided notice of 

the Motion being brought by the Liquidator and the Receiver returnable on May 1, 2018 

and set out the relief that would be sought as it related to the APSs. The Third 

Communication to Purchasers was issued to all of the Purchasers by email on April 17, 

2018 and was also included in the mailing enclosing the Deposit Statement sent on April 

18,2018. A copy of the Third Communication to Purchasers is attached as Appendix “K” 

to this Third Report.

67. Purchasers that agree with the amounts of the Known Deposit contained on the Deposit 

Statement they received and/or the Additional Deposit contained on the Amended and 

Restated Deposit Statement are not required to take any further action and the Deposit of
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the Purchaser shall be deemed a Known Deposit and/or Known Additional Deposit, as 

applicable.

68. Any Purchaser that wishes to dispute the Known Deposit amount contained on the Deposit 

Statement is required to deliver a Notice of Dispute of Deposit Statement to the Receiver 

by no later than the Deposit Confinnation Bar Date, being 5:00 PM Eastern Standard Time 

on May 15, 2018.

69. Any Purchaser that wishes to dispute the Known Additional Deposit amount contained on 

the Notice of Amended and Restated Deposit Statement is required to deliver a Notice of 

Dispute of Amended and Restated Deposit Statement to the Receiver by no later than the 

Deposit Confirmation Bar Date, being thirty (30) calendar days after the date set out on the 

Amended and Restated Deposit Statement it received.

VI. DISPUTED DEPOSITS RESOLUTION PROCEDURE

70. The Deposit Confirmation Procedure Order provides that the applicable procedures for 

reviewing and determining Deposits after the procedures set out therein have been 

implemented will be established by further Order of the Court.

71. The Receiver has sought input from Tarion Warranty Corporation (“Tarion”) and The 

Guarantee Company of North America (“The Guarantee Company”) regarding the 

proposed Disputed Deposits Resolution Procedure Order given the Tarion warranty bond 

and the security held by The Guarantee Company over the Real Property.

72. The Receiver seeks the Court’s approval to allow the Receiver to implement the Disputed 

Deposits Resolution Procedure set out in the Disputed Deposits Resolution Procedure 

Order.

73. Capitalized terms used in this section of the Third Report are as defined in Disputed 

Deposits Resolution Procedure contained at Tab 5 of the Motion Record.

74. A Disputed Deposit is defined under the Disputed Deposits Resolution Procedure as a 

Deposit that a Purchaser has disputed for any reason by delivering a Notice of Dispute of 

Deposit Statement or Notice of Dispute of Amended and Restated Deposit Statement, as 

applicable, to the Receiver in accordance with the Deposition Confinnation Procedure 

Order.
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75. The Disputed Deposits Resolution Procedure contemplates that a Deposit becomes a 

Proven Deposit, which is finally determined for all purposes, in any one of the following 

circumstances:

a. The Receiver has delivered a Deposit Statement or Amended and Restated Deposit 

Statement to a Purchaser and the applicable time period for filing a Notice of Dispute 

of Deposit Statement and/or Notice of Dispute of Amended and Restated Deposit 

Statement under the Deposit Confirmation Procedure Order has expired without such 

notice being filed by the Purchaser with the Receiver;

b. A Disputed Deposit has been reviewed by the Receiver, in consultation with the 

Deposit Trustee and The Guarantee Company, and then consensually resolved with the 

Purchaser in accordance with the Disputed Deposit Resolution Procedure Order;

c. The Purchaser has failed to bring a motion before the Court, supported by an affidavit 

setting out the basis for the Purchaser’s Disputed Deposit, to be heard no later than 45 

calendar days following the applicable Deposit Confirmation Bar Date, to determine 

the amount and/or validity of a Disputed Deposit that has not been consensually 

resolved; or

d. The Court has made a determination with respect to the amount and/or validity of a 

Disputed Deposit, and no appeal or application for leave to appeal therefrom has been 

taken or served, or where such appeal or application for leave to appeal has been 

dismissed, determined or withdrawn.

76. Subject to the Court granting the Termination Entitlement Order, the Receiver expects to 

seek a further Order at a date after the Deposit Confirmation Bar Date of May 15, 2018, 

once it understands the extent to which there are Disputed Deposits, if any, for the return 

of the Proven Deposits in accordance with the terms of the APSs and the further Order of 

the Court.

77. The Receiver is of the view that the Disputed Deposit Resolution Procedure Order provides 

an appropriate procedure to allow for the resolution of Disputed Deposits and the 

determination of Proven Deposits.
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VII. ENTITLEMENT TO TERMINATE THE APSs WITHOUT DAMAGES

78. In accordance with paragraph 18 of the Receivership Order, the Receiver seeks the Court’s 

advice and direction with respect to: (a) its ability to terminate the APSs in accordance with 

the terms of the APSs and, in particular, in accordance with the Construction Financing 

Early Termination Condition; and (b) the timing of its ability to terminate the APSs without 

damages based upon the Construction Financing Early Termination Condition.

79. For ease of reference, a sample APS (with the Purchaser’s name redacted) is attached as 

Appendix “L” to this Third Report.

80. Schedule E to the APS is entitled “Tarion Warranty Corporation Statement of Critical 

Dates and Addendum” (the “Tarion Addendum”). Section 6(a) of the Tarion Addendum 

provides that Tam Construction and the Purchaser may include conditions in the APS that, 

if not satisfied, give rise to early termination of the APS provided that such conditions 

comply with the Early Termination Conditions listed therein (the “Early Termination 

Conditions”). Section 6(b) of the Tarion Addendum limits the types of Early Termination 

Conditions to those listed in Schedule A to the Tarion Addendum.

81. Schedule “A” to the Tarion Addendum sets out certain of the permitted Early Termination 

Conditions. Section l(b)(ii) of Schedule “A” to the Tarion Addendum provides that Tam 

Construction is permitted to make the APS conditional upon “receipt by the Vendor of 

confirmation that financing for the project on terms satisfactory to the Vendor has been 

arranged by a specified date.”

82. Section 6(d) of the Tarion Addendum provides that the obligation of Tam Construction to 

complete the purchase and sale transaction under the APSs is subject to satisfaction of the 

Early Termination Conditions set out in the Appendix A to the Tarion Addendum.

83. The Early Termination Conditions contained in Appendix A to the Tarion Addendum that 

are attached to each APS include an Early Termination Condition, which states: “Receipt 

by the Vendor (in this case Tam Construction) of confirmation that financing for the project 

on terms satisfactory to the Vendor has been arranged by October 9,2018.” which has been 

defined herein as the Construction Financing Early Termination Condition.
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84. In this case, Tam Construction has no ability to satisfy the Construction Financing Early 

Termination Condition as of the date of this Third Report and in the Receiver’s view it is 

inevitable and predestined that Tam Construction will have no ability to satisfy the 

Construction Financing Early Termination Condition by October 9, 2018 for the following 

reasons:

a. Tam Construction’s (being the Vendor under the APSs) parent company, Tam 

Financial, is subject to the Winding Up Order;

b. Pursuant to the Sale Process, the Liquidator by and on behalf of Tam Financial is selling 

its assets including the Real Property where the Development Project was to be built;

c. Tam Construction has significant liabilities and no assets to support financing;

d. From the Receiver’s experience, no financial institution will finance Tam Construction 

that does not have its own assets, while its parent company, Tarn Financial, is in the 

process of being liquidated and wound up pursuant to the Winding Up Order; and

e. The passage of time between the date of this Third Report and October 9, 2018 will not 

change any of the facts set out herein.

85. Paragraph 25(a) of Schedule “A” (Additional Provisions) to the APS provides that in the 

event that the APS is terminated pursuant to the Tarion Addendum, within 10 days of such 

termination Tam Construction must refund all monies paid by the Purchaser including 

deposit(s) and monies for upgrades and extras, together with interest from the date such 

monies were paid to Tam Construction. Interest shall be calculated in accordance with the 

Condominium Act, 1998 (Ontario).

86. In such circumstances, Tam Construction’s liability to the Purchaser is limited to paying 

the amounts described above. Paragraph 25(c) of Schedule “A” (Additional Provisions) to 

the APS provides as follows:

For greater certainty, in no instance shall the Vendor be liable for any other 
costs or claims or damages whatsoever, including, without limitation, any 
loss of bargain, relocation costs, loss of use of deposit monies or any other 
fees, professional or otherwise, expended in relation to this transaction. The 
Purchaser acknowledges and agrees that the foregoing may be pleaded by 
the Vendor as an estoppel to any action brought by the Purchaser.
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87. In the Receiver’s view, the Construction Financing Early Termination Condition cannot be 

fulfilled as of the date of this Third Report and it is inevitable that the Construction 

Financing Early Termination Condition will not be able to be fulfilled by Tam Construction 

by October 9, 2018. The Receiver is further of the view that waiting to terminate the APSs 

after October 9, 2018 negatively impacts the Purchasers that would be entitled to the return 

of their Deposits in accordance with the tenns of their APSs.

88. As a result, the Receiver is seeking the advice and directions of the Court to confirm its 

ability to rely upon the Construction Financing Early Tennination Condition to terminate 

the APSs on behalf of Tam Construction without damages (upon the return of deposits in 

accordance with the terms of the APSs) at any time from the date of the Termination 

Entitlement Order, subject to further Order of the Court being granted to address the return 

of Deposits to the Purchasers prior to doing so.

89. The Receiver is further seeking confirmation that tennination of the APSs in accordance 

with the Construction Financing Early Tennination Condition only obligates the Receiver 

thereafter to return Deposits on behalf of Tam Construction to the Purchasers in accordance 

with the tenns of the APSs and that upon fulfilling such obligation, in no instance 

thereafter, will Tam Construction, its parent, Tam Financial, the Receiver or the 

Liquidator, be liable to the Purchasers for any other costs or claims or damages whatsoever, 

including, without limitation, any loss of bargain, relocation costs, loss of use of deposit 

monies or any other fees, professional or otherwise, expended in relation to the APSs.

90. If the Tennination Entitlement Order is granted, the Receiver expects to be in a position to 

come back to Court a few weeks after the Deposit Confirmation Bar Date to seek an Order 

to establish a procedure for the return of Proven Deposits in accordance with the APSs.

VIII. CONCLUSION

91. The Liquidator and Receiver submit this Third Report to the Court in support of the 

Liquidator’s and Receiver’s Motion for the relief as set out in the Motion Record and 

recommends that the Court grant the following relief:

a. The Approval and Vesting Order substantially in the form contained at Tab 3 of the 

Motion Record approving the Transaction contemplated by the Asset Purchase



-26-

Agreement and vesting in Sunray Tam Financial’s right, title and interest in and to the 

Purchased Assets;

b. The Disputed Deposits Resolution Procedure Order substantially in the form contained 

at Tab 5 of the Motion Record establishing a procedure for the resolution of Disputed 

Deposits; and

c. The Termination Entitlement Order substantially in the form contained at Tab 6 of the 

Motion Record ordering and declaring, among other things, that the Receiver is entitled 

to rely on the Construction Financing Early Termination Condition to terminate the 

APSs on behalf of Tam Construction and that the Receiver and is hereby authorized to 

give notice of termination to terminate the APSs at any time after the granting of the 

Termination Entitlement Order without damages claims arising thereunder.

All of which is respectfully submitted at Toronto, Ontario this 24th day of April, 2018.

KPMG Inc., in its capacity as Court Appointed Liquidator of 
Tarn Financial Corporation and in its capacity as Court Appointed 
Receiver of Tarn Construction Corporation and not in its personal capacity

Per:
Anamika Gadia 
Senior Vice President
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Court File No. CV-17-11697-0000

ONTARIO
SUPERIOR COURT OF JUSTICE 

(Commercial List)

THE HONOURABLE MR ) FRIDAY, THE 15,h DAY
)

JUSTICE LEDERMAN ) OF SEPTEMBER 2017

BETWEEN:

VOLKAN BASEGMEZ, CEM BLEDA BASEGMEZ, ANIL RUKAN BASEGMEZ, BA&B 
CAPITAL INC., SERDAR KOCTURK and KAAN HOLDINGS INC.

Applicants
- and -

ALI AKMAN, SAMM CAPITAL HOLDINGS INC. and TARN FINANCIAL CORPORATION

Respondents

APPLICATION UNDER sections 207 and 248 of the Business Corporations Act, R.S.O. 1990, c. B. 16.

ORDER
(Winding-up Tarn Financial Corporation)

THIS MOTION made by the Applicants for an Order pursuant to section 207 and 248 of 

the Business Corporations Act, R.S.O. 1990, c. B.16 (the “OBCA”) winding-up Tam Financial 

Corporation (“Tarn”) appointing KPMG Inc. (“KPMG”) as liquidator of Tam was heard this 

day at 330 University Avenue, Toronto, Ontario.

ON READING the Affidavits of Anil Rukan Basegtnez sworn 16 March 2017, Serdar

Kocturk sworn 19 April 2017, Oliver Fitzgerald sworn 24 April 2017, Ali Akman sworn 27 July

2017, Julian Emmanuel sworn 18 April 2017 and Ted Evangelidis sworn 19 April 2017, the

Reports of MNP LLP dated 6 July 2017 and Kanish & Partners LLP dated 27 July 2017, the

Mediator’s Report dated 27 June 2017 and the transcripts from the shareholders’ meeting held on

9 June 2017 and the cross-examinations of Anil Rukan Basegmez, Serdar Kocturk, Ali Akman

Julian Emmanuel and Edward Asare-Quansah, and on hearing the submissions of counsel for the
1



Applicants and the Respondents Ali Akman and SAMM Capital Holdings Inc., no one appearing

for Tam Financial,

WINDING-UP OF TARN FINANCIAL

1. THIS COURT ORDERS that Tarn Financial be wound-up and for that purpose KPMG 

be and is hereby appointed as liquidator of the effects and estate of Tam Financial 

effective from 25 September 2017 with the powers obligations set forth in Part XVI of 

the OBCA and this Order. Where there is any inconsistency between the powers 

provided to KPMG under the OBCA and this Order, the terms of this Order shall govern 

to the extent that they restrict or limit the powers of KPMG.

KPMG’S POWERS

2. THIS COURT ORDERS that KPMG is hereby empowered and authorized, but not 

obligated, to act at once in respect of the assets property and undertaking of Tarn 

Financial (the “Property”) and, without in any way limiting the generality of the 

foregoing, KPMG is hereby expressly empowered and authorized to do any of the 

following where KPMG considers it necessary or desirable:

(a) to take possession of and exercise control over the Property and any and all 

proceeds, receipts and disbursements arising out of or from the Property;

(b) to receive, preserve, and protect the Property, or any part or parts thereof, 

including, but not limited to, the changing of locks and security codes, the 

relocating of Property to safeguard it, the engaging of independent security 

personnel, the taking of physical inventories and the placement of such insurance 

coverage as may be necessary or desirable;

(c) to manage, operate, and carry on the business of Tam Financial, including the 

powers to enter into any agreements, incur any obligations in the ordinary course 

of business, cease to carry on all or any part of the business, or cease to perform 

any contracts of Tam Financial;
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(d) to engage consultants, appraisers, agents, experts, auditors, accountants, forensic 

experts, managers, counsel and such other persons from time to time and on 

whatever basis, including on a temporary basis, to assist with the exercise of 

KPMG’s powers and duties, including without limitation those conferred by this 

Order;

(e) to purchase or lease such machinery, equipment, inventories, supplies, premises 

or other assets to continue the business of Tam Financial or any part or parts 

thereof;

(f) to receive and collect all monies and accounts now owed or hereafter owing to 

Tam Financial and to exercise all remedies of Tam Financial in collecting such 

monies, including, without limitation, to enforce any security held by Tam 

Financial;

(g) to execute, assign, issue and endorse documents of whatever nature in respect of 

any of the Property, whether in KPMG’s name or in the name and on behalf of 

Tam Financial, for any purpose pursuant to this Order:

(h) conduct a review of what monies were transferred in or out of Tam Financial;

(i) to initiate, prosecute and continue the prosecution of any and all proceedings and 

to defend all proceedings now pending or hereafter instituted with respect to Tam 

Financial, the Property or KPMG and the authority hereby conveyed shall extend 

to such appeals or applications for judicial review in respect of any order or 

judgment pronounced in any such proceeding and subject to consent of the 

shareholders of Tam Financial or an Order of the Court to settle or compromise 

any such proceeding;

(j) to market the Property for sale and, subject to approval of the Court, negotiate 

such terms and conditions of sale as KPMG in its discretion may deem 

appropriate;
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(k) to apply to the Court for any vesting order or other orders necessary to convey the 

Property or any part or parts thereof to a purchaser or purchasers thereof, free and 

clear of any liens or encumbrances affecting such Property;

(l) to report to, meet with and discuss with such affected Persons (as defined below) 

as KPMG deems appropriate on all matters relating to the Property and to share 

information, subject to such terms as to confidentiality as KPMG deems 

advisable;

(m) to apply for any permits, licences, approvals or permissions as may be required by 

any governmental authority and any renewals thereof for and on behalf of and in 

the name of Tam Financial;

(n) to exercise any shareholder, partnership, joint venture or other rights which Tarn 

Financial may have; and

(o) to take any steps reasonably incidental to the exercise of these powers or the 

performance of any statutory obligations.

and in each case where KPMG takes any such actions or steps, it shall be exclusively authorized 

and empowered to do so, to the exclusion of all other Persons (as defined below), including Tam 

Financial, and without interference from any other Person.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO KPMG

3. THIS COURT ORDERS that (i) Tam Financial, (ii) all of its current and former 

directors, officers, employees, agents, accountants, legal counsel and shareholders, and 

all other persons acting on its instructions or behalf, and (iii) all other individuals, firms, 

corporations, governmental bodies or agencies, or other entities having notice of this 

Order (all of the foregoing, collectively, being "Persons" and each being a "Person") 

shall forthwith advise KPMG of the existence of any Property in such Person's possession 

or control, shall grant immediate and continued access to the Property to KPMG, and 

shall deliver all such Property to KPMG upon KPMG’s request.
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4. THIS COURT ORDERS that all Persons shall forthwith advise KPMG of the existence 

of any books, documents, securities, contracts, orders, corporate and accounting records, 

and any other papers, records and information of any kind related to the business or 

affairs of Tam Financial, and any computer programs, computer tapes, computer disks, or 

other data storage media containing any such information (the foregoing, collectively, the 

"Records") in that Person's possession or control, and shall provide to KPMG or permit 

KPMG to make, retain and take away copies thereof and grant to KPMG unfettered 

access to and use of accounting, computer, software and physical facilities relating 

thereto, provided however that nothing in this paragraph 4 or in paragraph 5 of this Order 

shall require the delivery of Records, or the granting of access to Records, which may not 

be disclosed or provided to KPMG due to the privilege attaching to solicitor-client 

communication or due to statutory provisions prohibiting such disclosure.

5. THIS COURT ORDERS that if any Records are stored or otherwise contained on a 

computer or other electronic system of information storage, whether by independent 

service provider or otherwise, all Persons in possession or control of such Records shall 

forthwith give unfettered access to KPMG for the purpose of allowing KPMG to recover 

and fully copy all of the information contained therein whether by way of printing the 

information onto paper or making copies of computer disks or such other manner of 

retrieving and copying the information as KPMG in its discretion deems expedient, and 

shall not alter, erase or destroy any Records without the prior written consent of KPMG. 

Further, for the purposes of this paragraph, all Persons shall provide KPMG with all such 

assistance in gaining immediate access to the information in the Records as KPMGr may 

in its discretion require including providing KPMG with instructions on the use of any 

computer or other system and providing KPMG with any and all access codes, account 

names and account numbers that may be required to gain access to the information.

NO PROCEEDINGS AGAINST KPMG

6. THIS COURT ORDERS that no proceeding or enforcement process in any court or 

tribunal (each, a "Proceeding"), shall be commenced or continued against KPMG except 

with the written consent of KPMG or with leave of this Court.
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NO PROCEEDINGS AGAINST TARN FINANCIAL OR THE PROPERTY

7. THIS COURT ORDERS that no Proceeding against or in respect of Tam Financial or 

the Property shall be commenced or continued except with the written consent of KPMG 

or with leave of this Court and any and all Proceedings currently under way against or in 

respect of Tam Financial or the Property are hereby stayed and suspended pending 

further Order of this Court.

NO INTERFERENCE WITH KPMG

8. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere 

with, repudiate, terminate or cease to perform any right, renewal right, contract, 

agreement, licence or permit in favour of or held by Tam Financial, without written 

consent of KPMG or leave of this Court.

CONTINUATION OF SERVICES

9. THIS COURT ORDERS that all Persons having oral or written agreements with Tarn 

Financial or statutory or regulatory mandates for the supply of goods and/or services, 

including wdthout limitation, all computer software, communication and other data 

services, centralized banking services, payroll services, insurance, transportation sendees, 

utility or other services to Tarn Financial are hereby restrained until further Order of this 

Court from discontinuing, altering, interfering with or terminating the supply of such 

goods or services as may be required by KPMG, and that KPMG shall be entitled to the 

continued use of Tarn Financial’s current telephone numbers, facsimile numbers, internet 

addresses and domain names, provided in each case that the normal prices or charges for 

all such goods or services received after the date of this Order are paid by KPMG in 

accordance with normal payment practices of Tarn Financial or such other practices as 

may be agreed upon by the supplier or service provider and KPMG, or as may be ordered 

by this Court.
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KPMG TO HOLD FUNDS

10. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms 

of payments received or collected by KPMG from and after the making of this Order 

from any source whatsoever, including without limitation the sale of all or any of the 

Property and the collection of any accounts receivable in whole or in part, whether in 

existence on the date of this Order or hereafter coming into existence, shall be deposited 

into one or more new accounts to be opened by KPMG (the "Liquidator’s Accounts") as 

required by section 227 of the OBCA and the monies standing to the credit of the 

Liquidator’s Accounts from time to time, net of any disbursements provided for herein, 

shall be held by KPMG to be paid in accordance with the terms of this Order or any 

further Order of this Court.

EMPLOYEES

11. THIS COURT ORDERS that all employees of Tarn Financial shall remain the 

employees of Tam Financial until such time as KPMG, on Tam Financial’s behalf, may 

terminate the employment of such employees. KPMG shall not be liable for any 

employee-related liabilities, including any successor employer liabilities other than such 

amounts as KPMG may specifically agree in writing to pay. Tam Financial shall make 

all employee-relayed remittance from an after the date of this Order.

PIPEDA

12. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, KPMG shall disclose personal 

information of identifiable individuals to prospective purchasers or bidders for the 

Property and to their advisors, but only to the extent desirable or required to negotiate and 

attempt to complete one or more sales of the Property (each, a "Sale"). Each prospective 

purchaser or bidder to whom such personal information is disclosed shall maintain and 

protect the privacy of such information and limit the use of such information to its 

evaluation of the Sale, and if it does not complete a Sale, shall return all such information 

to KPMG, or in the alternative destroy all such information. The purchaser of any
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Property shall be entitled to continue to use the personal information provided to it, and 

related to the Property purchased, in a manner which is in all material respects identical 

to the prior use of such information by Tam Financial, and shall return all other personal 

information to KPMG, or ensure that all other personal information is destroyed.

LIMITATION ON ENVIRONMENTAL LIABILITIES

13. THIS COURT ORDERS that nothing herein contained shall require KPMG to occupy 

or to take control, care, charge, possession or management (separately and/or 

collectively, "Possession") of any of the Property that might be environmentally 

contaminated, might be a pollutant or a contaminant, or might cause or contribute to a 

spill, discharge, release or deposit of a substance contrary to any federal, provincial or 

other law respecting the protection, conservation, enhancement, remediation or 

rehabilitation of the environment or relating to the disposal of waste or other 

contamination including, without limitation, the Canadian Environmental Protection Act, 

the Ontario Environmental Protection Act, the Ontario Water Resources Act, or the 

Ontario Occupational Health and Safety Act and regulations thereunder (the 

"Environmental Legislation"), provided however that nothing herein shall exempt 

KPMG from any duty to report or make disclosure imposed by applicable Environmental 

Legislation. KPMG shall not, as a result of this Order or anything done in pursuance of 

KPMG’s duties and powers under this Order, be deemed to be in Possession of any of the 

Property within the meaning of any Environmental Legislation, unless it is actually in 

possession.

LIMITATION ON THE KPMG’S LIABILITY

14. THIS COURT ORDERS that KPMG shall incur no liability or obligation as a result of 

its appointment or the carrying out the provisions of this Order, save and except for any 

gross negligence or wilful misconduct on the part of KPMG.
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LIQUIDATOR’S ACCOUNTS

15. THIS COURT ORDERS that KPMG and counsel to KPMG shall be paid their 

reasonable fees and disbursements, in each case at their standard rates and charges unless 

otherwise ordered by the Court on the passing of accounts, and that KPMG and counsel 

to KPMG shall be entitled to and are hereby granted a charge (the "Liquidator’s 

Charge") on the Property as security for such fees and disbursements, both before and 

after the making of this Order in respect of these proceedings, and that the Liquidator’s 

Charge shall form a first charge on the Property in priority to all security interests, trusts, 

liens, charges and encumbrances, statutory or otherwise, in favour of any Person, but 

subordinate in priority to any valid and enforceable security interests registered against 

the Property in favour of Persons not related to, or not dealing at arm’s length with, Tam 

Financial as of the date of this Order.

16. THIS COURT ORDERS that KPMG and its legal counsel shall pass its accounts from 

time to time, and for this purpose the accounts of KPMG and its legal counsel are hereby 

referred to a judge of the Commercial List of the Ontario Superior Court of Justice.

17. THIS COURT ORDERS that prior to the passing of its accounts KPMG shall be at 

liberty from time to time to apply reasonable amounts, out of the monies in its hands, 

against its fees and disbursements, including legal fees and disbursements, incurred at the 

standard rates and charges of KPMG or its counsel, and such amounts shall constitute 

advances against its remuneration and disbursements when and as approved by this 

Court.

FUNDING OF KPMG

18. THIS COURT ORDERS that KPMG be at liberty and it is hereby empowered to 

borrow by way of a revolving credit or otherwise, such monies from time to time as it 

may consider necessary or desirable, provided that the outstanding principal amount does 

not exceed $2,000,000 (or such greater amount as this Court may by further Order 

authorize) at any time, at such rate or rates of interest as it deems advisable for such 

period or periods of time as it may arrange, for the purpose of funding the exercise of the
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powers and duties conferred upon KPMG by this Order, including interim expenditures. 

The whole of the Property shall be and is hereby charged by way of a fixed and specific 

charge (the " Borrowings Charge") as security for the payment of the monies borrowed, 

together with interest and charges thereon, in priority to all security interests, trusts, liens, 

charges and encumbrances, statutory or otherwise, in favour of any Person, but 

subordinate in priority to: (i) any valid and enforceable security interests registered 

against the Property in favour of Persons not related to, or not dealing at arm’s length 

with, Tam Financial as of the date of this Order; and (ii) the Liquidator’s Charge.

19. THIS COURT ORDERS that neither the Borrowings Charge nor any other security 

granted by KPMG in connection with its borrowings under this Order shall be enforced 

without leave of this Court.

SERVICE AND NOTICE

20. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the 

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the 

service of documents made in accordance with the Protocol (which can be found on the 

Commercial List website at http://www.ontariocourts.ea/sci/practice/practiee- 

directions/toronto/e-service-protocol/) shall be valid and effective service. Subject to 

Rule 17.05 this Order shall constitute an order for substituted service pursuant to Rule 

16.04 of the Rules of Civil Procedure. Subject to Rule 3.01(d) of the Rules of Civil 

Procedure and paragraph 21 of the Protocol, service of documents in accordance with the 

Protocol will be effective on transmission. This Court further orders that a Case Website 

shall be established in accordance with the Protocol with the following URL: 

www.kpmg.com/ca/tam.

21. THIS COURT ORDERS that if the service or distribution of documents in accordance

with the Protocol is not practicable, KPMG is at liberty to serve or distribute this Order,

any other materials and orders in these proceedings, any notices or other correspondence,

by forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or

facsimile transmission to interested parties and that any such service or distribution by

courier, personal delivery or facsimile transmission shall be deemed to be received on the
10
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next business day following the date of forwarding thereof, or if sent by ordinary mail, on 

the third business day after mailing.

GENERAL

22. THIS COURT ORDERS that KPMG may from time to time apply to this Court for 

advice and directions in the discharge of its powers and duties hereunder.

23. THIS COURT ORDERS that the Applicants shall have its costs as either agreed upon 

by the parties or ordered by the Court.

24. THIS COURT ORDERS that any interested party may apply to this Court to vary or 

amend this Order on not less than seven (7) days' notice to KPMG and to any other party 

likely to be affected by the order sought or upon such other notice, if any, as this Court 

may order.
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Court File No. CV-17-11697-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE 

(Commercial List)

THE HONOURABLE MR. ) WEDNESDAY, THE 29TII DAY
)

JUSTICE MCEWEN ) OF NOVEMBER, 2017

BETWEEN:

VOLKAN BASEGMEZ, CEM BLEDA BASEGMEZ, ANIL RUKAN BASEGMEZ, 
BA&B CAPITAL INC., SERDAR KOCTURK 

and KAAN HOLDINGS INC.
Applicants

- and -

ALI AKMAN, SAMM CAPITAL HOLDINGS INC. 
and TARN FINANCIAL CORPORATION

Respondents

APPLICATION UNDER Sections 207 and 248 of the Business Corporations Act, R.S.O. 1990,
c. B.16.

SALE PROCESS ORDER

THIS MOTION, made by K.PMG Inc., in its capacity as court appointed liquidator 

(the “Liquidator”) pursuant to section 207 of the Ontario Business Corporations Act of the 

effects and estate of Tam Financial Corporation (“Tarn"), for an order: (a) authorizing the 

Liquidator to enter into and approving the marketing and listing agreement between the 

Liquidator and Colliers Macaulay Nicolls Inc. (“Colliers”) substantially in the form attached to 

the Second Supplemental Report of the Liquidator dated November 28, 2017 (the “Second 

Supplemental Report”) (the “Marketing and Listing Agreement”); (b) approving the sale 

process, substantially in the form set out in Schedule “A” hereto (the “Sale Process”), and (c) 

authorizing the Liquidator to apply for a consent to sever the real property owned by Tam and 

municipally known as 2035 Kennedy Road, Toronto, Ontario (the “Real Property”) was 

heard this day at 330 University Avenue, Toronto, Ontario.

28148771.1



-2-

ON READING the First Report of the Liquidator dated November 13, 2017 (the 

“First Report”), the Affidavit of Ali Akman sworn on November 16, 2017, the Supplemental 

Report of the Liquidator dated November 16, 2017 (the “First Supplemental Report”) and 

the Second Supplemental Report and on hearing the submissions of counsel for the Liquidator, 

the Applicants, certain of the Respondents, Meridian Credit Union Limited, Kingsett 

Mortgage Coiporation, Global Hospitality Licensing S.a.r.l. and such other counsel as were 

present as indicated on the Counsel Slip, no one appearing for any other person on the Service 

List, although properly served as appears from the Affidavit of Alina Stoica sworn November 

14, 2017, filed:

DEFINITIONS

1. THIS COURT ORDERS that capitalized terms not defined herein shall have the 

meanings set out in the Sale Process.

SERVICE

2. THIS COURT ORDERS that the time for service of the Notice of Motion and 

Motion Record is abridged and validated such that this Motion is properly returnable today, 

and further service of the Notice of Motion and the Motion Record is hereby dispensed with.

MARKETING AND LISTING AGREEMENT

3. THIS COURT ORDERS that the Liquidator is authorized to execute and to cany out 

and perform its obligations under the Marketing and Listing Agreement (including the 

payment of the amounts due to be paid to Colliers by the Liquidator pursuant to the tenns 

thereof), and such Marketing and Listing Agreement, substantially in the form annexed to the 

Second Supplemental Report be and is hereby approved.

SALE PROCESS

4. THIS COURT ORDERS that the Sale Process substantially in the form attached as 

Schedule “A” be and is hereby approved.
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5. THIS COURT ORDERS that the Liquidator is authorized and directed to carry out 

the Sale Process utilizing the services of Colliers for the purpose of soliciting interest in and 

opportunities for a sale of the assets, property and undertaking of Tam (the “Assets'’) and to 

take such steps and execute such documentation as may be necessary or incidental to the Sale 

Process.

6. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Liquidator either directly or 

through Colliers, may disclose personal information of identifiable individuals to prospective 

purchasers or bidders for the Assets and to their advisors, but only to the extent desirable or 

required to negotiate and attempt to complete a sale of the Assets (the “Sale”). Each 

prospective purchaser or bidder to whom such personal information is disclosed shall 

maintain and protect the privacy of such information and limit the use of such information to 

its evaluation of the Sale, and if it does not complete a Sale, shall return all such information 

to the Liquidator, or in the alternative destroy all such information. The purchaser of the 

Assets shall be entitled to continue to use the personal information provided to it, and in a 

manner which is in all material respects identical to the prior use of such information by the 

Liquidator and/or Tam, and shall return all other personal information.

7. THIS COURT ORDERS that the Liquidator and its respective affiliates, partners, 

employees and agents shall have no liability with respect to any and all losses, claims, 

damages or liabilities, of any nature or kind, to any person in connection with or as a result of 

the Sale Process, except to the extent such losses, claims, damages or liabilities result from 

gross negligence or wilful misconduct of the Liquidator in performing its obligations under the 

Sale Process as determined by this Court.

AUTHORIZATION TO COMMENCE APPLICATION FOR SEVERANCE

8. THIS COURT ORDERS that the Liquidator is hereby empowered and authorized, 

but not obligated, to apply for a consent to sever the Real Property and to take such steps and 

to execute such documentation as may be needed to finally sever the lands, including but not 

limited to the satisfaction of severance conditions and the conveyance of any interests in the
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lands to public bodies if required, to allow the Liquidator to preserve the option that the Hotel 

Assets and the Development Assets may be sold in two parcels as well as together under the 

Sale Process.

SEALING ORDER

9. THIS COURT ORDERS that, subject to further Order of the Court, Confidential 

Appendix “1” of the Second Supplemental Report shall be sealed and kept confidential and shall 

not form part of the public record but rather shall be placed, separate and apart from all other 

contents of the File, in a sealed envelope that identifies the title of these proceedings and notes that 

the contents thereof are subject to a sealing order that may only be opened upon further Order of 

the Court.

GENERAL

10. THIS COURT ORDERS that the Liquidator may from time to time apply to this 

Court for advice and directions on the discharge of its duties and powers hereunder.

antrtEDM iNSCRlT A TORONTO 

ON/BOOK NO- „„„ .irv 
LE/dANS LE REGiSTRENO.

PER/PAR
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Schedule “A” - Sale Process

On September 15, 2017, the Ontario Superior Court of Justice (the “Court”) issued an 
order (the “Winding Up Order”), ordering the winding up of Tarn Financial Corporation 
(“Tarn”) and appointing KPMG Inc. as the Liquidator (the “Liquidator”) of the estate and 
effects of Tam pursuant to the Ontario Business Corporations Act, which appointment is 
effective as of September 25, 2017. Pursuant to the Winding Up Order, the Liquidator is 
authorized to market the assets, property and undertaking of Tam (the “Assets”) for sale and, 
subject to approval of the Court, negotiate such terms and conditions of sale as the Liquidator 
in its discretion may deem appropriate. The Assets include the 366-room Delta Toronto East 
Hotel (the “Hotel Assets”) and adjoining development lands known as “The Kennedy’s 
Condominium Project”, which contemplates the construction of two condominium towers 
containing a total of 644 units of which substantially all of the units have been pre-sold (the 
“Development Assets”) each located at 2035 Kennedy Road, Toronto, Ontario (the “Real 
Property”).

On November 29, 2017, the Court made an order (the “Sale Process Order") among 
other things, (a) approving the marketing and listing agreement between the Liquidator and 
Colliers Macaulay Nicolls Inc.; (b) approving the Sale Process for the solicitation of offers or 
proposals (each a “Bid”) for the acquisition of the Assets; (c) authorizing the Liquidator to 
apply for consent to sever for the Real Property (the “Land Severance”); and (d) granting a 
sealing order in respect of the Confidential Appendix “1” to the Liquidator’s second 
supplemental report dated November 28, 2017.

Accordingly, the following Sale Process shall govern the proposed sale of all or 
substantially all of the Assets pursuant to one or more Bids. This Sale Process shall govern 
the process relating to the solicitation by the Liquidator, utilizing Colliers as set out herein, of 
one or more Bids for the Assets that, alone or in combination, are determined by the 
Liquidator, taking into account the market expertise of Colliers, to be the highest or otherwise 
best offer for the Assets to be brought forward by the Liquidator for Court approval. The Sale 
Process is intended to solicit interest in an acquisition of the Assets, under a fair and 
competitive sale process pursuant to which all qualified interested parties will be provided 
with a fair and equal opportunity to participate in the Sale Process.

Notwithstanding anything contained herein, the Liquidator shall have the right to enter 
into an exclusive transaction for the sale of the Assets, or any portion thereof, outside of the 
Sale Process prior to the selection of a Successful Bidder (as defined herein).

1. Definitions

Capitalized terms used in this Sale Process shall have the definitions given to them in 
the preamble hereto and as follows:

“Acknowledgement of Sale Process” means an acknowledgement of the Sale Process 
in the form attached as Schedule 1 hereto;
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“Acquisition Entity” means an entity specially formed for the purpose of effectuating 
the contemplated transaction;

“Approval and Vesting Order" has the meaning given to it in Section 13 hereof;

“Back-up Bid” means the next highest and/or best Qualified Phase II Bid after the 
Successful Bid, as assessed by the Liquidator and Colliers, taking into account financial and 
contractual terms, the claims likely to be created by such Bid in relation to other Bids and other 
factors relevant to the Sale Process, including those factors affecting the speed and certainty of 
consummating the proposed sale, provided that one or more Portion Bids may form part of the 
Back-up Bid so long as such Portion Bids, if more than one, do not overlap in respect of the 
Assets sought to be purchased and the Liquidator has determined that it will be able to obtain 
the Land Severance;

“Back-up Bidder” means the Bidder submitting the Back-up Bid;

“Bidder” means a Qualified Phase 1 Bidder or a Qualified Phase II Bidder;

“Binding APA” means executed asset purchase agreement reflecting the applicable 
Qualified Phase I Bidder’s proposed changes to the Non-Binding APA that it submitted and 
reflecting the applicable Qualified Phase I Bidder’s proposed changes to the Template APA;

“Colliers" means Colliers Macaulay Nicolls Inc., in its capacity as listing and marketing 
agent engaged by the Liquidator pursuant to a Marketing and Listing Agreement approved by 
the Court by Order dated November 29, 2017;

“Confidential Information Memorandum” means a confidential information 
memorandum prepared by Colliers providing certain confidential information in respect of or 
related to the Assets;

“Confidentiality Agreement” means an executed confidentiality agreement in form 
and substance acceptable to the Liquidator and its counsel;

“Development Assets” means development lands known as “The Kennedys 
Condominium Project” (Phase 1). which contemplates the construction of two condominium 
towers containing a total of 644 units of which substantially all of the units have been pre-sold;

“Encumbrances” means, collectively, all charges, pledges, liens, security interests, 
encumbrances, claims, options, and interests thereon and there against the Assets, other than 
any permitted encumbrances under the Successful Bidder’s Successful Bid;

“Good Faith Deposit” means a cash deposit equal to ten (10) percent of the total 
purchase price contemplated under the applicable Binding APA;
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“Hotel Assets” means all of the Assets related to the hotel operations currently branded 
as the Delta Toronto East Hotel1;

“Interested Party” means a party participating in this Sale Process and for greater 
certainty may include any shareholder of Tam;

“Land Severance” has the meaning given to it in Section 2 hereof;

“Non-Binding APA” means an asset purchase agreement submitted by the applicable 
Qualified Phase I Bidder including a mark-up to the Template APA reflecting the applicable 
Qualified Phase I Bidder’s proposed changes to the Template APA;

“Notice Parties” means Colliers to the attention of Alam Pirani 
(alam.pirani@colliers.com), Robin McLuskie (robin.mcluskie@colliers.com), Stephen Ho 
(stephen.ho@colliers.com) and Russell Beaudry (russell.beaudry@colliers.com), the 
Liquidator to the attention of Anainika Gadia (agadia@kpmg.ca) and counsel to the Liquidator, 
Miller Thomson LLP, to the attention of Kyla Mahar (kmahar@millerthomson.com);

“Phase I Bid” means an initial Bid submitted by an Interested Party pursuant to Section 
7 hereof;

“Phase I Bid Deadline” means noon (Eastern time) on January 31, 2018;

“Phase I Bidder” means a bidder submitting a Phase I Bid;

“Phase I Participant Requirements” has the meaning given to it in Section 7 hereof;

“Phase II Bid” means a Bid submitted by a Qualified Phase 1 Bidder pursuant to 
Section 9 hereof;

“Phase II Bid Deadline” means noon (Eastern time) on February 23, 2018;

“Phase II Participant Requirements” means, collectively, the requirements set out in 
Section 7(a) through 7(e) hereof;

“Portion Bid” means a Bid in respect of either the Hotel Assets or the Development
Assets;

“Portion Bidder” means a bidder submitting a Portion Bid;

“Principals” means, collectively, the equity holder(s) of an Acquisition Entity and any 
guarantor of any Bid made by such Acquisition Entity;

“Qualified Phase I Bidder” means (i) a Phase I Bidder for all of the Assets that 
delivers the documents described in paragraphs (a) through (d) in Section 7, and that the 
Liquidator and Colliers, in consultation with the Secured Lenders, determine is reasonably

1 Continuing the hotel as a Delta branded hotel will require the consent of Global Hospitality Licensing Company,
S.a.r.l.

28148771.1

mailto:alam.pirani@colliers.com
mailto:robin.mcluskie@colliers.com
mailto:stephen.ho@colliers.com
mailto:russell.beaudry@colliers.com
mailto:agadia@kpmg.ca
mailto:kmahar@millerthomson.com


-4-

likely to submit a binding bona fide offer at fair market value for the Assets that it would be 
able to consummate if selected as a Successful Bidder or (ii) a Phase I Bidder that is a Portion 
Bidder and that delivers the documents described in paragraphs (a) through (d) in Section 7, 
and that the Liquidator and Colliers, in consultation with the Secured Lenders, determine is 
reasonably likely to submit a binding bona fide offer at fair market value for the Assets it is 
seeking to purchase that would be able to consummate a transaction if selected as a Successful 
Bidder.

“Qualified Phase II Bid” means a Phase 11 Bid that satisfies the conditions set out in 
Section 9 hereof. A Portion Bid may be a Qualified Phase II Bid if the Liquidator has 
determined that it will be able to obtain a Land Severance;

“Qualified Phase II Bidder” means a Bidder submitting a Qualified Phase II Bid;

“Sale Hearing” means a hearing to approve the sale of Assets to the Successful Bidder;

“Secured Lenders” means Meridian Credit Union Limited and Kingsett Mortgage 
Corporation;

“Successful Bid” means the highest and/or best Qualified Phase II Bid as determined 
by the Liquidator and Colliers, taking into account financial and contractual terms and the 
factors relevant to the Sale Process, including those factors affecting the cost, speed and 
certainty of consummating the proposed sale, the claims likely to be created by such Bid in 
relation to other Bids and, provided that one or more Portion Bids may be able to form part of 
the Successful Bid as long as such Portion Bids do not overlap in respect of the Assets sought 
to be purchased and the Liquidator has determined that it will be able to obtain the Land 
Severance;

“Successful Bidder” means the Bidder submitting the Successful Bid;

“Template APA” means a template asset purchase agreement prepared by the 
Liquidator and available to Interested Parties from Colliers;

“Units” means the condominium units pre-sold by Tarn and/or Tam Construction for 
The Kennedy’s Condominium Project and “Unit” means any one of them.

2. Assets for Sale

At the request of the Liquidator, Colliers is soliciting offers for all or a portion of the
Assets.

As at the time of commencing the Sale Process, the Real Property containing the Hotel 
Assets and the Development Assets has not been legally severed. While the Sale Process is 
being undertaken, the Liquidator has been given the authority to apply for to apply for a 
consent to sever the Real Property and to take such steps and to execute such documentation as 
may be needed to finally sever the lands ( a “Land Severance”), including but not limited to 
the satisfaction of severance conditions and the conveyance of any interests in the lands to 
public bodies if required, to allow the Liquidator to preserve the option that the Hotel Assets
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and the Development Assets may be sold in two parcels as well as together under the Sale 
Process. Whether obtaining a Land Severance results in value maximization and whether the 
Liquidator will be able to obtain a Land Severance is uncertain at this time.

For the purposes of the Sale Process, it is recommended that Bidders submit a Phase I 
Bid for all of the Assets. To the extent that Bidders submitting a Phase I Bid would be 
interested in also submitting a Portion Bid for the Hotel Assets or the Development Assets, 
such Phase I Bidder will be required to ascribe a value to these Assets separately and then 
collectively if their Phase I Bid includes both. Colliers and the Liquidator will consider Phase 
I Bids that are Portion Bids submitted for either the Hotel Assets or the Development Assets 
based on, among other factors, the interest from Bidders and the expected ability to obtain a 
Legal Severance and the timing of obtaining same, the Liquidator and Colliers will determine 
whether to pursue the Land Severance to allow the Hotel Assets and the Development Assets 
to be sold separately or whether to seek to introduce Bidders submitting Portion Bids to each 
other for the purposes of submitting a Qualified Phase II Bid for the Assets collectively.

The Liquidator reserves the right to eliminate certain assets available for sale pursuant 
to the Sale Process prior to the Phase I Bid Deadline.

3. Sale Process Structure and Bidding Deadlines

The Liquidator has engaged Colliers as listing and marketing agent to undertake the 
marketing and sale aspects of the Sale Process, subject to the oversight of the Liquidator as the 
statutory representative of Tam and officer of the Court. Interested Parties wishing to obtain 
information about the Sale Process, a copy of the Confidentiality Agreement and infonnation 
in connection with their due diligence, should contact the following representatives of Colliers: 
Alam Pirani (alam.pirani@colliers.com), Robin McLuskie (robin.mcluskie@colliers.com), 
Stephen Ho (stephen.ho@colliers.com) and Russell Beaudry (Russell.beaudry@colliers.com).

The Sale Process shall consist of two phases. In the first phase, Interested Parties that 
meet the Phase I Participant Requirements set out herein, shall be provided the Confidential 
Infonnation Memorandum and provided with an opportunity to undertake a site visit with 
Colliers in order to prepare and submit their Phase I Bid by the Phase I Bid Deadline. In 
addition, Phase 1 Bidders that meet the Phase I Participant Requirements set out herein be 
given access to an electronic data room in order to undertake their diligence, which will 
include the Template APA.

All Phase I Bids must be submitted to the Notice Parties by email in accordance with 
the terms of this Sale Process so that they are actually received by each of the Notice Parties no 
later than the Phase I Bid Deadline. All Phase II Bids must be submitted to the Notice Parties 
by email in accordance with the terms of this Sale Process so that they are actually received no 
later than the Phase II Bid Deadline. In addition, written copies of the Bids shall be delivered 
by the applicable deadline to the Liquidator and its counsel at the following addresses: (a) the 
Liquidator, KPMG Inc., Bay Adelaide Centre, 4600 - 333 Bay Street, Toronto, Ontario M5H 
2S5 Attn.: Anamika Gadia, agadia@kpmg.ca; and (b) counsel to the Liquidator, Miller 
Thomson LLP, Scotia Plaza, 5800- 40 King Street West, Toronto, Ontario M5H 3S1, Attn: 
Kyla Mahar, kmahar@millerthomson.com. A Bid received after the Phase I Bid Deadline shall
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not constitute a Phase I Bid and a Phase II Bid received after the Phase II Bid Deadline may be 
disqualified. A Bid shall be delivered to all Notice Parties at the same time.

4. Timeline

The following table sets out the key milestones under the Sale Process:

Milestone Date

Phase I Bid Deadline January 31, 2018
Phase 11 Bid Deadline February 23, 2018
Anticipated Timing for Sale Hearing March 23, 2018

Subject to the terms contained herein and any order of the Court, the dates set out in 
the Sale Process may be extended by the Liquidator and Colliers, in their sole discretion 
acting reasonably, all with a view of maximizing the value of the Assets. If the Phase I Bid 
Deadline or the Phase II Bid Deadline is extended, Colliers will promptly notify all of the 
Interested Parties that have met the Phase I Participant Requirements or all of the Qualified Phase 
I Bidders, as applicable.

5. Access to Due Diligence Materials

Only Interested Parties that satisfy the Phase I Participant Requirements will be eligible 
to receive the Confidential Information Memorandum. If the Liquidator and Colliers 
determine that a Phase I Bidder does not constitute a Qualified Phase I Bidder, then such Phase 
I Bidder shall not be eligible to receive additional due-diligence access or additional non­
public information. Qualified Phase I Bidders will be given access to an expanded electronic 
data room maintained by Colliers following the Phase I Bid Deadline.

Colliers, in its reasonable business judgment, in consultation with the Liquidator as it 
deems necessary, and subject to competitive and other business considerations, may give each 
Qualified Phase I Bidder, such access to due diligence materials and information relating to the 
Assets as it deems appropriate. Colliers will be responsible for the coordination of all 
reasonable requests for additional information and due-diligence access from Qualified Phase I 
Bidders. Colliers may designate a representative to coordinate all reasonable requests for 
additional information and due diligence access from Qualified Phase I Bidders and the 
manner in which such requests must be communicated.

Neither the Liquidator or Colliers or any of each of their affiliates (or any of its 
respective representatives) will be obligated to furnish any information relating to the Assets to 
any person, in its discretion. The Liquidator and Colliers each make no representation or 
warranty as to the information to be provided through this due diligence process or otherwise, 
except as may be set forth in a Binding APA with the Successful Bidder(s). Neither the 
Liquidator nor Colliers shall be obligated to furnish any due diligence information after the 
Phase II Bid Deadline. Neither the Liquidator nor Colliers is responsible for, and will bear no
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liability with respect to, any information obtained by any party in connection with the sale of 
the Assets.

6. Information From Interested Parties

Each Interested Party shall comply with all reasonable requests for additional 
information by Colliers and/or the Liquidator regarding such Interested Party and its 
contemplated transaction. Failure by an Interested Party to comply with requests for additional 
information will be a basis for the Liquidator and Colliers to determine that the Interested 
Party is not a Qualified Phase I Bidder or a Qualified Phase II Bidder, as applicable.

7. Participant Requirements

Phase I Participant Requirements.

To participate in Phase I of the Sale Process and to otherwise be considered for any 
purpose hereunder, each Interested Party must provide Colliers with each of the following 
prior to being provided with the Confidential Information Memorandum: (i) an executed 
Confidentiality Agreement; and (ii) an executed Acknowledgement of Sale Process 
(collectively, the “Phase I Participant Requirements”).

Phase II Participant Requirements.

Only Qualified Phase I Bidders shall be allowed to participate in Phase II of the Sale 
Process. In order for the Liquidator and Colliers to determine whether an Interested Party is a 
Qualified Phase I Bidder, the Interested Party must provide, in form and substance satisfactory 
to the Liquidator and Colliers, in consultation with the Secured Lenders, the following on or 
before the Phase I Bid Deadline:

(a) Identification of Phase I Bidder. Identification of the Phase I Bidder and any 
Principals, and the representatives thereof who are authorized to appear and act 
on their behalf for all purposes regarding the contemplated transaction;

(b) Non-Binding APA. A Non-Binding APA satisfactory to the Liquidator and 
Colliers that must reasonably identify the contemplated transaction, including 
whether the Hotel Assets or the Development Assets or all Assets (or such 
portions thereof) are proposed to be acquired, the proposed purchase price 
including allocation, if any, and any contingencies, and conditions precedent to 
closing;

(c) Corporate Authority. Written evidence of the Phase I Bidder’s chief executive 
officer or other appropriate senior executive’s approval of the Phase I Bid; 
provided, however, that, if the Phase I Bidder is an Acquisition Entity, then the 
Phase I Bidder must furnish written evidence reasonably acceptable to the 
Liquidator and Colliers of the approval of the Phase I Bid by the Acquisition 
Entity’s Principals; and
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(d) Proof of Financial Ability to Perform. Written evidence upon which the 
Liquidator and Colliers may reasonably conclude that the Phase I Bidder has the 
necessary financial ability to close the contemplated transaction and provide 
adequate assurance of future performance of all obligations to be assumed in 
such contemplated transaction. Such information should include, among other 
things, the following:

(i) the Phase 1 Bidder’s or, in the case of an Acquisition Entity, the 
Principals’, current financial statements (audited if they exist);

(ii) contact names and numbers for verification of financing sources;

(iii) evidence of the Phase 1 Bidder’s or Principals’ internal resources and 
proof of any debt or equity funding commitments that are needed to 
close the contemplated transaction; and

(iv) any such other form of financial disclosure or credit-quality support 
information or enhancement reasonably acceptable to the Liquidator and 
Colliers demonstrating that such Phase I Bidder has the ability to close 
the contemplated transaction;

provided, however, that the Liquidator and Colliers shall determine, in their 
reasonable discretion, whether the written evidence of such financial 
wherewithal is reasonably acceptable, and shall not unreasonably withhold 
acceptance of a Phase 1 Bidder’s financial qualifications.

The Liquidator and Colliers may determine whether to entertain bids for the Assets that 
do not conform to one or more of the requirements specified herein and deem such bids to be a 
Qualified Phase I Bidder.

If the Liquidator and Colliers are not satisfied with the number or terms of the Non- 
Binding APAs, the Liquidator and Colliers may extend the Phase I Bid Deadline or amend the 
Sale Process. Colliers will promptly notify all of the Interested Parties that have met the Phase 
I Participant Requirements of such extension or amendment.

8. Designation as Qualified Bidder

Following the Phase I Bid Deadline, the Liquidator and Colliers, in consultation with 
the Secured Lenders, shall determine which Phase I Bidders are Qualified Phase I Bidders. 
Colliers shall notify each Phase I Bidder of the determination as to whether the Phase I Bidder 
is a Qualified Phase I Bidder as soon as practicable after the Phase I Bid Deadline.

Following the Phase II Bid Deadline, the Liquidator and Colliers, in consultation with 
the Secured Lenders, shall determine which Qualified Phase I Bidders are Qualified Phase II 
Bidders. Colliers shall notify each Qualified Phase I Bidder of its determination as to whether 
they are a Qualified Phase II Bidder as soon as practicable after the Phase II Bid Deadline.
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9. Phase II Bid Requirements

Only Qualified Phase I Bidders shall be entitled to submit a Phase II Bid. Colliers will 
take all reasonable steps to negotiate and assist the Qualified Phase I Bidders in completing 
any unperformed due diligence, or any other Bid matters including any discussions or 
negotiations required to be completed with any stakeholders in the winding up proceedings of 
Tam, with a view of submitting a Binding APA on or before the Phase II Bid Deadline. In 
order to be considered a Qualified Phase II Bid, as determined by the Liquidator and Colliers, 
in consultation with the Secured Lenders, a Phase II Bid shall satisfy the following conditions:

(a) Written Submission of Binding APA and Commitment to Close. The Phase II 
Bid must be submitted by the Phase II Bid Deadline in the form of a Binding 
APA (together with a blackline of the Binding APA against the Template APA 
outlining all changes from the Template APA and also a blackline from the 
Non-Binding APA submitted by the Qualified Phase I Bidder), and a written and 
binding commitment to close on the terms and conditions set forth therein.

(b) Irrevocable. Include a letter stating that the Phase 2 Bid is irrevocable and open 
for acceptance until the Successful Bid and the Back-up Bid have been selected 
by the Liquidator and Colliers;

(c) Contingencies. A Phase II Bid may not be conditional on obtaining financing or 
any internal approval or on the outcome or review of due diligence. Any other 
contingencies associated will be considered by the Liquidator and Colliers based 
on the other Phase II Bids received;

(d) Financing Sources. A Phase II Bid must be accompanied by written evidence of 
a commitment for financing or other evidence of the ability to consummate the 
transaction satisfactory to the Liquidator and Colliers and appropriate contact 
information for such financing sources must be provided;

(e) No Fees payable to Qualified Phase II Bidder. A Phase II Bid may not request or 
entitle the Qualified Phase II Bidder to any break-up fee, expense 
reimbursement or similar type of payment;

(f) Disclosure: Fully disclose the identity of each entity that will be entering into 
the transaction and that is participating or benefiting by such Bid; and

(g) Good-Faith Deposit. Each Phase II Bid must be accompanied by a Good Faith 
Deposit that shall be paid to the Liquidator by wire transfer or banker’s draft, to 
be held by the Liquidator in trust in accordance with this Sale Process and 
which may be adjusted based on the process set out in Section 10.

The Liquidator and Colliers shall be entitled to seek additional information and 
clarifications from Qualified Phase I Bidders in respect of their Phase II Bids at any time. The 
Liquidator and Colliers may determine whether to entertain Bids for the Assets that do not
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confonn to one or more the requirements specified herein and deem such Bids to be Qualified 
Phase II Bids.

10. Determination of Successful Bid

A Qualified Phase II Bid will be valued based upon several factors including, without 
limitation, items such as the purchase price and the net value provided by such Bid, the claims 
likely to be created by such Bid in relation to other Bids, the counterparties to such 
transactions, the proposed transaction documents, other factors affecting the speed and 
certainty of the closing of the transaction, the value of the transaction, the Assets included or 
excluded from the Bid, the transition sendees required from the Liquidator (if any), any related 
transaction costs, and the likelihood and timing of consummating such transactions, each as 
determined by the Liquidator and Colliers, in consultation with the Secured Lenders. For 
greater certainty, any Qualified Phase II Bid received from a shareholder of Tam will be 
evaluated on the same criteria as any Qualified Phase II Bid received from a third party.

If more than one Qualified Phase II Bids are received by the Phase II Bid Deadline, the 
Liquidator and Colliers shall have the option to:

(a) Conduct an auction amongst the Qualified Phase II Bidders, on terms to be 
determined by the Liquidator, to determine the Successful Bid and the Back-up 
Bid;

(b) Negotiate with the Qualified Phase II Bidders and determine the Successful Bid 
and the Back-up Bid; or

(c) Determine which of the Qualified Phase II Bids shall be the Successful Bid and 
which of the Qualified Phase II Bids shall be the Back-up Bid.

11. Acceptance of Successful Bid

The Liquidator shall complete the sale transaction or transactions with the Successful 
Bidder following approval of the Successful Bid by the Court. The Liquidator will be deemed 
to have accepted a Successful Bid only when the Successful Bid has been approved by the 
Court. The Liquidator will be deemed to have accepted a Back-up Bid only when it has been 
approved by the Court and has been deemed to be a Successful Bid.

12. “As Is, Where Is”

The sale of any of the Assets pursuant to this Sale Process shall be on an “as is, where 
is” basis and without representations or warranties of any kind, nature, or description by the 
Liquidator, Colliers or their respective directors, officers, employees or agents except to the 
extent set forth in the Successful Bid. By submitting a Bid, each Bidder shall be deemed to 
acknowledge and represent that it has had an opportunity to conduct any and all due diligence 
regarding the Assets prior to making its Bid, that it has relied solely on its own independent 
review, investigation, and/or inspection of any documents and/or the Assets in making its Bid, 
and that it did not rely on any written or oral statements, representations, promises, warranties, 
conditions or guaranties whatsoever, whether express, implied, by operation of law or
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othervvise, regarding the Assets, or the completeness of any information provided in connection 
therewith, except as expressly stated in this Sale Process or as set forth in a Binding APA 
approved by the Court.

13. Free Of Any And All Encumbrances

Except as otherwise provided in the Successful Bid, all of the rights, title and interests 
of Tam in and to the Assets, or any portion thereof, shall be sold free and clear of all 
Encumbrances, pursuant to an order by the Court approving the sale of the Assets, or a portion 
thereof, and vesting in the Successful Bidder all of Tarn's rights, title and interests in and to 
such Assets, or a portion thereof, by way of an approval and vesting order (the “Approval and 
Vesting Order”). For greater certainty, such Encumbrances shall attach to the net proceeds of 
the sale of such Assets following the granting of the Approval and Vesting Order and closing 
of the transaction.

14. Sale Hearing

A Sale Hearing shall be conducted by the Court as soon as practicable after the 
detennination by the Liquidator of the Successful Bidder. If the Successful Bid is approved by 
the Court and the Successful Bidder fails to consummate the transaction in accordance with the 
terms and conditions of the Successful Bid, the Liquidator shall, provided it is so authorized by 
the Court, be entitled, but not required, to deem the Back-up Bid the Successful Bid and the 
Liquidator shall be authorized, but not required, to consummate the transaction with the Back­
up Bidder and upon so doing the Back-up Bidder shall be deemed to be the Successful Bidder, 
subject to approval by the Court, which approval may be sought by the Liquidator on a 
conditional basis at the Sale Hearing, at the Liquidator’s discretion.

15. Return of Good Faith Deposit

Good Faith Deposits of all Qualified Phase II Bidders shall be held in an account of the 
Liquidator. Good Faith Deposits of all Qualified Phase II Bidders, other than the Successful 
Bidder and the Back-Up Bidder, shall be returned to such Qualified Phase II Bidders within ten 
(10) business days of the selection of the Successful Bidder and Back-Up Bidder. Good Faith 
Deposits of the Successful Bidder shall be applied to the purchase price of such transaction at 
closing. The Good Faith Deposit of the Back-Up Bidder shall be returned to the Back-Up 
Bidder within three (3) business days of the closing of the transactions contemplated by the 
Successful Bid. If a Successful Bidder fails to consummate an approved sale because of a 
breach or failure to perform on the part of such Successful Bidder, the Liquidator shall be 
entitled to retain the Good Faith Deposit of the Successful Bidder as part of their damages 
resulting from the breach or failure to perform by the Successful Bidder. If the Successful 
Bidder fails to consummate an approved sale for any reason, and a transaction is completed 
with the Back-Up Bidder, the Good Faith Deposit of the Back-Up Bidder shall be applied to 
the purchase price of the transactions contemplated by the purchase agreement of the Back-Up 
Bidder at closing.
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16. Reservation of Rights

The Liquidator may, after consultation with Colliers and the stakeholders it determines 
to be appropriate to consult in the circumstances, reject at any time before entry of an order of 
the Court approving a Successful Bid, any Bid that is (a) inadequate or insufficient, (b) not in 
conformity with the requirements of this Sale Process, or (c) contrary to the best interests of 
the Winding Up.

17. Miscellaneous

This Sale Process is solely for the benefit of the Liquidator and nothing contained in the 
Sale Process Order or this Sale Process shall create any rights in any other person or Bidder 
(including without limitation rights as third party beneficiaries or otherwise).

Except as provided in the Sale Process Order and Sale Process, the Court shall retain 
jurisdiction to hear and detennine all matters arising from or relating to the implementation of 
the Sale Process Order and the Sale Process.
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Schedule “1”
Acknowledgement of Sale Process

The undersigned hereby acknowledges receipt of the Sale Process approved by the Order of the 
Honourable Justice McEwen of the Ontario Superior Court of Justice (Commercial List) dated 
November 29, 2017 and that compliance with the terms and provisions of the Sale Process is 
required in order to participate in the Sale Process and for any Phase I Bid or Phase II Bid to be 
considered by the Liquidator.

This __________ day of____________________.

[NAME]
By:

[Signing Officer]
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I. INTRODUCTION AND SUMMARY OF PROCEEDINGS

1. On February 13, 2017, Volkan Basegmez, Cem Bleda Basegmez, Anil Rukan Basegmez, 

BA&B Capital Inc., Serdar Kocturk and Kaan Holdings Inc. (collectively, the 

“Applicants”) commenced an application (the “Application”) before the Ontario Superior 

Court of Justice (Commercial List) (the “Court”) under sections 207 and 248 of the 

Business Corporations Act, R.S.O. 1990, c. B.16 seeking an Order winding up Tam 

Financial Corporation (“Tarn Financial”) and appointing KPMG Inc. (“KPMG”) as 

liquidator for that purpose. The Applicants are shareholders of Tam Financial and 

collectively hold 60% of the common shares of Tam Financial. The remaining 40% of the 

common shares of Tam Financial are held by the Respondent, SAMM Capital Holdings 

Inc. (“SAMM”), a company owned by the Respondent, Ali Akman (“Akman”).

2. The Application was heard by Justice Lederman on August 11,2017 and on September 15, 

2017 His Honour ordered the winding up of Tam Financial pursuant to the Winding Up 

Order dated September 15, 2017 (the “Winding Up Order”), and the appointment of 

KPMG as liquidator for that purpose (the “Liquidator”) effective as of September 25, 

2017 (the “Winding Up Proceedings”). A copy of the Winding Up Order is attached as 

Appendix “A” to this report, which is the Liquidator’s Second Report to the Court (the 

“Second Report”).

3. The business and assets of Tam Financial include the Delta Toronto East Hotel (the 

“Hotel”) and adjoining development lands that were being developed by Tam Financial, 

through its wholly-owned subsidiary, Tarn Construction Corporation (“Tarn 

Construction”), as a development known as “The Kennedys” (the “Development 
Project”) located at 2035 Kennedy Rd., Scarborough Ontario (the “Real Property”).

4. On October 6, 2017, Akman and SAMM (collectively, the “Appellants”) fded a Notice of 

Appeal (the “Notice of Appeal”) with the Divisional Court of the Ontario Superior Court 

of Justice (the “Divisional Court”) appealing the Winding Up Order (the “Appeal”). The 

Appeal was heard on January 30, 2018 by the Divisional Court and on February 6, 2018, 

the Divisional Court dismissed the Appeal.

5. The Liquidator issued its first report to the Court on November 13, 2017 (the “First 

Report”). On November 16, 2017, the Liquidator issued a first supplemental report to the
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Court (the “First Supplemental Report”) and on November 28, 2017, the Liquidator 

issued a second supplemental report to the First Report (the “Second Supplemental 

Report”). A copy of the First Report, the First Supplemental Report and the Second 

Supplemental Report (each without appendices) are attached as Appendix “B”, Appendix 

“C”, and Appendix “D”, respectively, to this Second Report.

6. As detailed in the First Report, the First Supplemental Report and the Second Supplemental 

Report, the Liquidator brought a motion (the “Sale Process Motion”) seeking an order (the 

“Sale Process Order”), among other things: (a) authorizing the Liquidator to enter into 

and approving a marketing and listing agreement between the Liquidator and CBRE 

Limited (“CBRE”) dated November 10, 2017; (b) approving the sale process (the “Sale 

Process”); and (c) authorizing, but not obligating, the Liquidator to fde a consent to sever 

the Real Property (the “Land Severance”).

7. The Sale Process Motion was scheduled to be heard before the Court on November 17, 

2017. The Sale Process Motion was adjourned on an unopposed basis to November 24, 

2017 to allow the Applicants, SAMM and Akman time to formalize a settlement that the 

parties advised the Liquidator had been reached between them in principle.

8. The settlement was not finalized by November 24, 2017 and the Sale Process Motion was 

heard on that day and was unopposed except for the Order seeking the approval of a 

marketing and listing agreement between the Liquidator and CBRE. This aspect of the 

relief sought was opposed by SAMM and Akman as discussed further below. On 

November 24, 2017, Justice McEwen declined to grant the Order approving the marketing 

and listing agreement between the Liquidator and CBRE. A copy of Justice McEwen’s 

endorsement dated November 24,2017 is attached as Appendix “E” to this Second Report.

9. Justice McEwen directed the Liquidator to retain another marketing and listing agent and 

adjourned the Sale Process Motion to allow the Liquidator to do so. Thereafter, on 

November 29, 2017, Justice McEwen granted the Sale Process Order which, among other 

things: (a) approved the retention by the Liquidator of Colliers Macaulay Nicolls Inc. 

(“Colliers”) to be the marketing and listing agent; and (b) approved the Sale Process 

including revisions thereto, in order to address the change in the marketing and listing
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agent. A copy of the Sale Process Order is attached as Appendix “F” to this Second 

Report.

10. On December 6, 2017, the Liquidator brought a motion seeking an order (the “OMB 

Appeals Order”) authorizing, but not obligating, the Liquidator to fde two Notice of 

Appeals with the Ontario Municipal Board (“OMB”) in respect of the Real Property (the 

“OMB Appeals”). Justice McEwen granted the OMB Appeals Order on the same date.

11. Capitalized terms not defined herein shall have the meanings set out in the Winding Up 

Order and the Sale Process Order.

11. PURPOSE OF THIS SECOND REPORT

12. The purpose of this Second Report is to update this Honourable Court with respect to:

a. The outcome of the Appeal;

b. The status of the OMB Appeals and the Land Severance;

c. The status of the review of what monies were transferred in or out of Tarn Financial 

(the “Financial Review”) being undertaken by the Liquidator;

d. The other activities of the Liquidator since its First Report including, but not limited 

to:

(i) activities relating to Tam Financial and the Hotel operations;

(ii) activities relating to Tam Construction and the Development Project; and

(iii) other activities in relation to the Winding Up Proceedings.

e. The Sale Process;

f. The Liquidator’s statement of receipts and disbursements since its appointment to 

March 30, 2018; and

g. To provide the Court with the necessary infonnation to support the following relief:

(i) A Claims Procedure Order (the “Claims Procedure Order”) substantially 

in the fonn contained at Tab 3 of the Liquidator’s Motion Record dated 

April 9, 2018 (the “Motion Record”) approving and establishing a
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procedure for the solicitation, resolution and barring of certain claims 

against Tam Financial (the “Claims Process”);

(ii) An Order (the “Receivership Order”) substantially in the form contained 

at Tab 4 of the Motion Record authorizing the appointment of KPMG as 

receiver and manager over the properties, assets and undertakings of Tam 

Construction (in such capacities, the “Receiver”) pursuant to section 101 of 

the Courts of Justice Act R.S.O. 1990, c. C.43 (the “CJA”);

(iii) An Order (the “Deposit Confirmation Procedure Order”) substantially in 

the fonn contained at Tab 6 of the Motion Record approving and 

establishing a procedure for confirming the Deposits (as defined in the 

Deposit Confirmation Procedure Order) that have been paid to Tam 

Construction by purchasers of the pre-sold, unbuilt condominium units at 

the Development Project (the “Deposit Confirmation Procedure”); and

(iv) An Order substantially in the form contained at Tab 7 of the Motion Record:

(A) authorizing an increase in the maximum principal amount of the 

Borrowings Charge (as defined in the Winding Up Order) by 

$1,000,000 (the “Increased Borrowing Amount”) from 

$2,000,000 to $3,000,000 and addressing the priority of the 

Borrowings Charge in respect of the Increased Borrowing Amount;

(B) approving the fees of the Liquidator and the Liquidator’s legal 

counsel from the date of the Winding Up Order to December 31, 

2017; and

(C) approving the First Supplemental Report, the Second Supplemental 

Report and the Second Report and the activities and conduct of the 

Liquidator as set out therein.

13. Unless otherwise stated, all monetary amounts contained herein are expressed in Canadian 

dollars.
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14. The information contained in this Second Report has been obtained from the books and 

records and other information of Tam Financial or Tam Construction. The accuracy and 

completeness of the financial information contained herein has not been audited or 

otherwise verified by the Liquidator, and the Liquidator does not express an opinion or 

provide any other form of assurance with respect to the information presented herein or 

relied upon by the Liquidator in preparing this Second Report.

15. Future oriented financial information reported or relied on in preparing this Second Report 

is based on Tam Financial management’s assumptions regarding future events; actual 

results may vary from forecast and such variations may be material.

III. APPEAL OF THE WINDING UP ORDER

16. As set out above, on October 6, 2017, the Appellants filed the Notice of Appeal. In their 

Notice of Appeal, the Appellants sought the following relief:

a. The order that Tam Financial be wound up and KPMG appointed as Liquidator of the 

effects and estate of Tam Financial should be set aside;

b. The fair market value of the Applicants’ shares in Tam Financial should be determined 

by an independent valuation supervised and approved by the Court;

c. The Appellants should be ordered to purchase the Applicants’ shares in Tarn Financial 

for their fair market value as at the date of the independent valuation; and

d. A monitor should be appointed to supervise the management of Tam Financial until 

such time as the Appellants purchase the Applicants’ shares in Tam Financial.

17. On October 26, 2017, the Appellants sought and obtained an Order expediting the hearing 

of the Appeal (the “Expedite Order”). Pursuant to the Expedite Order, the Appeal was 

scheduled to be heard on December 22, 2017.

18. On November 16, 2017, the Liquidator’s legal counsel, Miller Thomson LLP (“Miller 

Thomson”), was advised by legal counsel to the Appellants, that the parties to the Appeal 

had reached a settlement in principle.

19. On or about December 8, 2017, Miller Thomson was advised that the settlement had been 

reached and that it contemplated a purchase of the shares of Tam Financial by a third-party



-9-

purchaser. On December 11, 2017. Miller Thomson was provided with a copy of an 

executed Share Purchase Agreement (“SPA”) between a third-party purchaser and the 

shareholders of Tam Financial, which contained a due diligence condition. It is the 

Liquidator’s understanding that as a result, on consent by all of the parties to the Appeal, 

the Appeal was adjourned to a date to be fixed, if so required.

20. On December 19, 2017, the Liquidator and Miller Thomson were advised by the 

Appellants’ legal counsel that the proposed share transaction would not be moving forward 

as the purchaser had not waived the due diligence condition contained in the SPA.

21. On January 16, 2018, the Appellants sought and obtained an Order re-expediting the 

hearing of Appeal (the “Second Expedite Order”). Pursuant to the Second Expedite 

Order, the Appeal was scheduled to be heard on January 30, 2018.

22. On January 30, 2018, the Appeal was heard by the Divisional Court and reserved its 

decision. On February 6, 2018, the Divisional Court issued its decision dismissing the 

Appeal. A copy of the Divisional Court decision dated February 6, 2018 is attached as 

Appendix “G” to this Second Report.

IV. OMB APPEALS AND LAND SEVERANCE

Background to the Development Project

23. As set out in the First Report, through Tam Construction, Tam Financial was developing 

“The Kennedys”, a three-phased development project on the lands adjacent to the Hotel. 

The first phase of the Development Project contemplates the construction of a 644-unit 

condominium development encompassing a 32-storey tower and a 30-storey tower, of 

which substantially all of the units have been pre-sold (“Phase 1”). The second phase of 

the Development Project contemplates a new 40-storey tower where the 4-storey Hotel 

tower is located which would include 100 new hotel suites (replacing the current 75 located 

in the 4-storey tower) as well as 400 residential condominium units above. The third phase 

contemplates an office building in place of a parking structure which is currently adjacent 

to the Hotel.

24. The Real Property on which the Development Project is to be built is in the name of Tam 

Financial and had not been severed from the land the Hotel is situated on at the time of the
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Winding Up Order being granted. Tam Construction is the vendor under the agreements 

of purchase and sale (“APSs” and each an “APS”) entered into with purchasers of the pre­

sold condominium units in Phase 1 (the “Purchasers”). Bennett Jones LLP (“Bennett 
Jones”) acted as Tam Financial’s development and real estate counsel prior to the Winding 

Up Order.

25. The Liquidator has continued the retainer of Bennett Jones to, among other things, continue 

to maintain the trust accounts with respect to deposits received from the Purchasers for 

Phase 1 and to assist with respect to certain development issues relating to the Development 

Project.

Overview of Re-zoning and Site Plan Applications

26. As set out in the First Report, as of the date of the Winding Up Order, construction of Phase 

1 of the Development Project had not commenced. Further, the application to amend the 

fonner City of Scarborough Employment Districts Zoning By-law No. 24982 (the “Zoning 

By-law”), as amended, submitted by Tam Financial (the “Application to Amend the 

Zoning By-law”) was being held pending the resolution by Tam Financial and Tam 

Construction of outstanding engineering issues and Tam Financial entering into a Section 

37 Agreement, pursuant to the Planning Act (Ontario), with the City of Toronto (the 

“City”).

27. Upon its appointment, the Liquidator undertook a review of the required information and 

documentation needed in order to make a well-informed decision with respect to the 

Development Project. During this review process, the Liquidator was advised by Bennett 

Jones, that once a zoning by-law is amended, essentially no changes or amendments can 

be made to the zoning by-law for a period of two years. Accordingly, the Liquidator was 

of the view that it would be prudent to postpone the application for the Zoning By-law, 

until a Sale Process had been commenced and the Liquidator had the opportunity to 

understand the interest in the Development Project as contemplated under the Zoning By- 

Law.

28. At the time of the Liquidator’s appointment, the application for site plan approval 

submitted to the City (the “Application for Site Plan Approval”) had also not been 

approved.
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Changes to the OMB and Timing to Launch Appeal

29. In late November 2017, the Liquidator was advised by counsel that the Government of 

Ontario was debating legislation that once passed would replace the OMB with a proposed 

Local Planning Appeal Tribunal.

30. Based on the draft legislation posted as Bill 139 on the Legislative Assembly of Ontario’s 

website as of December 1, 2017, the intent of the new legislation, among other things, is 

to change the nature of appeals for zoning applications and to limit the powers of the new 

Local Planning Appeal Tribunal as compared to the current rights to appeal to the OMB 

and the broad powers of the OMB on the hearing of appeals.

31. On November 30, 2017, the Liquidator met with Colliers, Miller Thomson and Bennett 

Jones to discuss the sales and marketing strategy. The Liquidator and Colliers arrived at 

the view that the Real Property would be the most marketable if it can be marketed with as 

many options as possible. These options included the ability to market the Real Property 

with the opportunity to vary components of the development approvals relating to the Real 

Property including changes to the current draft Zoning By-law and site plan.

The OMB Appeals

32. The Application to Amend the Zoning By-law was submitted to the City on June 3, 2015 

and the Application for Site Plan Approval was submitted to the City on March 29, 2016.

33. The Application to Amend the Zoning By-law is intended to implement an approved 

Official Plan amendment for the Real Property by re-zoning to allow a mixed use 

development of the Real Property that will include new residential, retail, and office uses, 

a hotel and new public spaces.

34. The Application for Site Plan Approval is intended to allow a mixed use development of 

the Real Property that will include new residential, retail and office uses, as well as a hotel 

and new public spaces.

35. Tam Financial is entitled to file a Notice of Appeal with the OMB pursuant to subsection 

34(11) of the Planning Act (Ontario) with respect to the Application to Amend the Zoning 

By-law and pursuant to subsection 114(15) of the City of Toronto Act, 2006 with respect 

to the Application for Site Plan Approval.



- 12-

36. Based on the proposed changes to the legislation, the Liquidator’s counsel recommended 

that, if marketing the Real Property with as many options as possible is desirable for the 

Sale Process, then the OMB Appeals should be fded at the earliest possible opportunity 

given the imminent adoption of new legislation and also because it would shorten the time 

within which a purchaser could have their desired development designs finally approved 

by starting the OMB appeal process for them.

37. As a result, the Liquidator sought and obtained the OMB Appeals Order on December 6, 

2018. Immediately thereafter, Bennett Jones filed the OMB Appeals on behalf of the 

Liquidator. On December 20, 2017 the City’s Clerk Office acknowledge receipt of the 

OMB Appeals.

38. On March 28, 2018, Bennett Jones received notices from the OMB advising of a July 24, 

2018 pre-hearing date for the OMB Appeals. Once a Successful Bidder is selected under 

the Sale Process (as discussed below), the Liquidator will work cooperatively with the 

Successful Bidder to determine what is required to be prepared for the pre-hearing date.

Authorization for Land Severance

39. As of the date of the Winding Up Order, the Real Property had not been legally severed.

40. In conjunction with obtaining authorization to undertake the Sale Process, the Liquidator 

sought and received the Court’s authorization, but not the obligation, to apply for a consent 

to sever the Real Property and to take such steps and to execute such documentation as 

may be needed to finally sever the lands including, but not limited to, the satisfaction of 

severance conditions and the conveyance of any interests in the lands to public bodies if 

required, to allow the Liquidator to preserve the option that the lands containing the Hotel 

and Phase 1 of the Development Project may be sold in two parcels as well as together 

under the Sale Process.

41. In consultation with its legal counsel, the Liquidator engaged the services of two former 

consultants of Tam Constmction to assist the Liquidator in preparing the necessary 

documents for the Land Severance, which contemplates severing the Real Property into 

two lots based on a proposed severance line.
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42. The severance plan that the Liquidator had prepared for filing with the City of Toronto 

Committee of Adjustment (“CTCA”) is based upon the current development proposal for 

the site. The Liquidator has been advised by its advisors that most alternatives to the 

current development proposal would require an alternative severance line than the one 

currently being contemplated.

43. During the planning and preparation to submit the Land Severance, Bennett Jones 

undertook preliminary discussions with a member of the CTCA about the consent. In these 

discussions, the CTCA advised that in their view any Land Severance for the Real Property 

to be premature until the Sale Process had progressed further given the current uncertainty 

regarding the development of the Real Property.

44. As a result, the Liquidator, in consultation with Colliers and its advisors, detennined that 

the Land Severance should not be submitted at this time.

V. FINANCIAL REVIEW

45. Pursuant to paragraph 2(h) of the Winding Up Order, the Liquidator was directed to 

conduct a review of what monies were transferred in and out of Tam Financial.

46. The Liquidator has commenced its review of what monies were transferred in or out of 

Tam Financial utilizing the services of KPMG Forensic Inc. (“KPMG Forensic”).

47. The period covered by the Financial Review is July 7, 2014, the date on which Tam 

Financial was incorporated, and September 24, 2017.

48. Due to a concern raised by the fonner counsel to one of the shareholders regarding the 

potential privilege of certain documents, the Liquidator has undertaken its review in two 

phases. The first phase of the review has been limited to reviewing the bank statements, 

accounting records and other financial records of Tam Financial and Tam Construction.

49. The Liquidator has attended various meetings and participated in numerous 

communications between KPMG Forensic, Tam Financial’s financial institutions and 

management of Tam Financial, in order to address KPMG Forensic’s information requests 

to date.

50. Based on its work to date, the Liquidator has identified a number of transactions which 

require further investigation, including the review of additional documentation. While the
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Liquidator completes the first phase of the Financial Review, it has had discussions with 

counsel to the shareholders to discuss the need for a protocol to be put in place to allow the 

Liquidator to review non-fmancial documents and set up safeguards regarding any 

potential solicitor client privilege issues.

51. The Liquidator is optimistic that a protocol can be agreed between the shareholders and the 

Liquidator. However, in the event that the parties are unable to agree on such a protocol, 

the Liquidator will seek advice and directions from the Court.

VI. ACTIVITIES OF THE LIQUIDATOR SINCE THE FIRST REPORT

General Activities

52. The Liquidator continues to manage the operations of the Hotel and continues to preserve 

the assets of Tam Financial.

53. Since November 13, 2017, the date of the First Report, the Liquidator has continued to:

a. Attend the corporate and administrative offices of Tam Financial and Tam 

Construction located at the Hotel, as required;

b. Review and approve all purchase orders;

c. Review and approve all disbursements before they are made;

d. Prepare and update 13-week cash flow projections, including analysis of actual versus 

forecast results;

e. Prepare daily bank reconciliations;

f. Have regular discussions with Tam Financial’s secured lenders (the “Secured 

Lenders”) regarding the Winding Up Proceedings, including, among other things, the 

status of the Hotel operations and the Development Project, discussions with other 

stakeholders, liquidity requirements, and the Sale Process;

g. Have regular discussions with the shareholders’ counsel regarding the Winding Up 

Proceedings and respond to inquiries regarding same;

h. Post materials relating to the Winding Up Proceedings and the Sale Process on its 

website (www.kpmg.com/ca/tam);

http://www.kpmg.com/ca/tam
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i. Maintain a telephone hotline at (416) 649-7623 or (1-855) 222-8083 and email address 

at tam@kpmg.ca for inquiries regarding the Winding Up Proceedings; and

j. Respond to inquiries from other stakeholders regarding the Winding Up Proceedings

Activities Relating to Tarn Financial and the Hotel Operations

54. In addition to the activities described above, the Liquidator has done the following

specifically in respect of the Hotel operations:

a. Had regular update meetings with Hotel management and staff;

b. Filed and paid all source deductions, HST and withholding tax owing to Canada 

Revenue Agency (the “CRA”) since the date of the Winding Up Order and made the 

necessary workplace safety insurance board filings and payments;

c. Had regular discussions with representatives of Marriott (as defined below) regarding 

the status of the Hotel operations, the Property Improvement Plan (the “PIP”), and the 

Sale Process;

d. Exchanged correspondence with the Unite Here Local 75 union (the “Union”) 
regarding the collective agreement in force from February 1, 2014 to January 31, 2018 

(the “CBA”) and pending collective bargaining negotiations;

e. Engaged a third-party accounting firm to provide bookkeeping assistance in order to 

assist Tam Financial in inputting financial entries for the 2017 fiscal year and preparing 

its year-end financial statements as at December 31, 2017 as a result of there being no 

general ledger for 2017 at the time of the Liquidator’s appointment;

f. Undertaken certain critical maintenance items urgently required at the Hotel and 

implemented items required to comply with Marriott brand standards; and

g. Implemented cost reduction options, where possible, in order to reduce the Hotel 

operating costs and preserve cash, in a fair and efficient manner.

Marriott

55. As stated in the Liquidator’s First Report, the Hotel is branded a Delta. There is a Hotel

License Agreement in place between Tam Financial and Delta Hotels Limited (or any

successor or assignee of its interest) (“Marriott”) dated November 13, 2014 (the “License

mailto:tam@kpmg.ca
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Agreement”). Pursuant to the License Agreement, Tam Financial is responsible for 

royalty, licensing, and marketing fees, which are to be paid on or before the tenth day of 

the month in respect of the preceding month. In addition to the License Agreement, on 

May 5, 2016, Tam Financial entered into a Consent to Development of Premises and 

Amendment to Hotel License Agreement (the “Consent”) with Marriott.

56. As set out in the First Report, on October 5, 2017, Marriot issued two default notices to 

Tam Financial. The first default notice (the “First Notice”) advised Tam Financial that it 

was in default of the License Agreement for non-payment of fees and other amounts due 

and owing pursuant to the License Agreement. The First Notice indicated that as at October 

4, 2017, at least $481,992.77 was due and owing, all of which the Liquidator understands 

pre-dates the Winding Up Order. The First Notice indicates that Marriott issued previous 

notices ofbreach to Tam Financial on May 12, 2017 and June 30, 2017. The second default 

notice (the “Second Notice”) advised Tam Financial that it was in default under the 

License Agreement and Consent for failure to comply with certain PIP deadlines. The 

Second Notice indicates that Marriott issued previous notices ofbreach to Tam on April 5, 

2017, May 19, 2017 and June 30, 2017.

57. Since the date of the First Report, the Liquidator has continued to have regular discussions 

and meetings with representatives of Marriott and its counsel regarding the status of the 

Hotel operations and the Development Project, the PIP, the outstanding amounts owing to 

Marriott and the Sale Process.

58. From the date of its appointment, the Liquidator has been working with Marriott to address 

items identified as critical issues by Marriott. Between November 13, 2017 and January 

3, 2018, the Liquidator removed 50 guestrooms from inventory, as they were not in 

compliance with the System Standards of Marriott (the “Non-compliant Guestrooms”). 

For each Non-Compliant Guestroom, the Hotel management prepared a list of deficiencies 

and a remediation plan, including the estimated timeline to remedy, which was agreed to 

by Marriott.

59. The remediation work was completed in stages and the Non-compliant Guestrooms were 

added back into inventory once the remediation was completed, with the final room added
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back to inventory on January 17,2018. In addition, the Liquidator has continued to remedy 

additional critical maintenance issues identified by the Liquidator or Marriott and 

implement necessary brand standard requirements, as cash flow has pennitted, in order to 

ensure that Tam Financial’s obligations under the License Agreement from and after the 

date of the Liquidator’s appointment are being met.

60. In January, 2018, representatives of Marriott met with the Liquidator, in order for Marriott 

to prepare a Property Improvement Plan with Fire and Life Safety Audit, as applicable, 

(collectively, the “Revised PIP”). On January 24, 2018, the Liquidator received the 

Revised PIP report from Marriott, which outlined a significant number of items that needed 

to be improved by the Hotel, in order to meet the Delta Hotels Design Standards. The 

Liquidator continues to work diligently with Marriott in order to address their concerns.

61. The Revised PIP was also posted to the electronic data room for the Sale Process upon 

receipt.

62. Within approximately six weeks of KPMG being appointed Liquidator and again on March 

13, 2018, Marriott completed a Delta Brand Standard Audit. The results of these two audits 

as compared to previous audits, indicate that the scores of the Hotel have been increasing 

during the Liquidation. A copy of the Delta BSA Analysis setting out the scores achieved 

for the Hotel is attached as Appendix “H” to this Second Report.

Union

63. As discussed in the Liquidator’s First Report, Tam Financial has approximately 179 

employees that work at the Hotel and are represented by the Union pursuant to the CBA. 

The current CBA expired on January 31, 2018.

64. On January 4, 2018, the Liquidator received notice that the Union would like to bargain a 

new collective agreement.

65. Given that the CBA has an automatic one-year extension clause in the event that bargaining 

does not occur, on January 9, 2018, the Liquidator sent a letter to the Union advising the 

Union that the Liquidator was attempting to find a purchaser for the Hotel and proposing 

that the parties agree to delay the bargaining process for some period of time until the
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completion of the Sale Process, so that the new owner could participate in the negotiations 

of a new collective agreement. In the meantime, the terms of the current CBA would 

continue to be in full force and effect but the one-year extension clause would not be 

invoked.

66. On January 16, 2018, the Liquidator received a notice that a request for the appointment of 

a Conciliation Officer was made by the Union pursuant to the CBA. On January 24, 2018, 

the Liquidator received a further notice from the Ministry of Labour stating that a 

Conciliation Officer had been appointed.

67. On January 30, 2018, the Liquidator sent another letter to the Union, again advising the 

Union that the Liquidator was attempting to find a purchaser for the Hotel and proposing 

that the parties agree to delay the bargaining process for some period of time.

68. The Liquidator has received no further correspondence from the Union other than an 

acknowledgement of receipt of the Liquidator’s letters. The terms of the CBA continue in 

force in the usual manner.

Activities Relating to Tarn Construction and the Development Project

69. Upon being appointed, the Liquidator worked closely with the contract accountant and the 

contract administrative officer for Tam Construction to reconcile the outstanding liabilities 

of Tam Constmction. At the time of being appointed, Tam Construction’s books and 

records were not up to date and there were a large number of invoices which had not been 

entered into the company’s accounting system. In addition, there were a number of 

invoices in the system that appeared to have been paid but in fact had not been paid as 

cheques had been issued (resulting in those invoices appearing in the system as paid) 

however the cheques were never released and were sitting in the offices of Tam 

Constmction.

70. In addition to the activities described above, the Liquidator has done the following 

specifically in respect of the Development Project:

a. Responded to inquiries from consultants as to the status of the Winding Up 

Proceedings, the Development Project and the Sale Process;
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b. Responded to inquiries from Purchasers of the Phase 1 condominium units regarding, 

among other things, the status of their APSs, deposit monies, and the Sale Process;

c. Had regular discussions with Bennett Jones regarding, among other things, the status 

of deposit monies being held in trust, change of addresses, and inquiries regarding 

APSs;

d. Updated the books and records of Tam Constmction as further invoices are received;

e. Responded to inquiries from brokers regarding, among other things, the status of the 

Winding Up Proceedings, their commissions and the status of the Sale Process;

f. Had discussions with Tire Guarantee Company of North America (the “Guarantee 

Company”) in respect of the insurance coverage and premiums owed for the Tarion 

warranty bond on the Development Project; and

g. Had discussions with Tarion Warranty Corporation (“Tarion”) and the Guarantee 

Company regarding confirming the amount of deposit monies held and the proper 

process to undertake to do same in these circumstances.

Activities Relating to the Sale Process

71. As set out in detail below, pursuant to the Sale Process Order, the Liquidator and Colliers 

commenced the Sale Process on January 3, 2018. A more detailed update on the status of 

the Sale Process is set out in the next section of this Second Report. In conjunction with 

the Sale Process, the Liquidator and its counsel:

a. Reviewed and commented on the Investment Profile prepared by Colliers;

b. Reviewed and commented on the Confidential Information Memorandum prepared by 

Colliers;

c. Prepared the form of Confidentiality Agreement and reviewed mark ups of the form of 

Confidentiality Agreement received from Interested Parties;

d. Prepared the due diligence materials and information relating to the Assets for the 

electronic data room, including reviewing and redacting infonnation where 

appropriate;



-20-

e. Engaged Watters Environmental Group Inc., to prepare a Phase I ESA report and a 

Property Condition Assessment report with respect to the Hotel and the Real Property;

f. Prepared the template Asset Purchase Agreement;

g. Attended tours of the Hotel with Colliers and Interested Parties;

h. Attended regular meetings and teleconferences with Colliers regarding the status of the 

Sale Process;

i. Had meetings and discussions with the key stakeholders, including the Secured 

Lenders, Marriott, Tarion and the Guarantee Company regarding the status of the Sale 

Process and the bids received; and

j. Reviewed and clarified Phase I Bids and Phase II Bids.

Activities Relating to Tax Matters

72. The Liquidator continues to ensure that all filings and payments are made with respect to 

source deductions, HST, workplace safety insurance and withholding taxes.

73. On January 25, 2018, the Liquidator was advised that the CRA wanted to complete an audit 

for the period from January 1, 2017 to January 31,2018 with respect to the payroll records 

of Tarn Constmction. On March 2, 2018, the CRA attended the offices of Tam 

Construction and completed the audit. The Liquidator has not heard any further from the 

CRA with respect to the outcome of its audit.

74. At the time of the Liquidator’s appointment, the Liquidator was advised that the 2016 

income tax filings for both Tam Financial and Tarn Constmction had not been completed 

or filed. On February 26, 2018, the Liquidator met with Tam Financial’s 2016 auditor, 

Richter LLP (“Richter”), to discuss the completion of the 2016 tax returns.

75. On March 7, 2018, the Liquidator engaged Richter to complete an overall tax review of 

Tam Financial for its 2014 and 2015 taxation years and Tam Constmction for its 2015 

taxation year in order to prepare the corporate income tax returns for Tam Financial for the 

2016 taxation year.
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76. In addition, the Liquidator has also engaged Richter to review the potential options 

available for the structuring of the proposed sale of the Assets of Tam Financial for the 

purposes of optimizing the after-tax proceeds for distribution by the Liquidator.

77. On March 16, 2018, the Liquidator wrote to the CRA to request that the CRA attend Tam 

Financial’s premises and complete: (a) an HST audit; and (b) a payroll audit, for 

remittances due up to and including December 31, 2017, with the view of obtaining a 

clearance certificate up to the period noted above. The Liquidator is waiting to hear from 

the CRA with respect to its request.

Other Activities in Relation to the Winding Up Proceedings

78. In addition to the activities described above, the Liquidator, with the assistance of its 

counsel, has done the following in relation to the Winding Up Proceedings:

a. Completed the sale of a vehicle pursuant to paragraph 2 of the Court Order of Justice 

McEwen dated November 24, 2017;

b. Prepared and delivered the:

(i) First Report;

(ii) First Supplemental Report; and

(iii) Second Supplemental Report; and

c. Attended at Court appearances on November 17,2017, November 24, 2017, November 

29, 2017, December 6, 2017, December 13, 2017 and April 4, 2018.

VII. SALE PROCESS

79. As set out above, the Sale Process Motion was initially scheduled to be heard before the 

Court on November 17, 2017, and was adjourned on an unopposed basis to November 24, 

2017, to allow the shareholders of Tam Financial to fonnalize a settlement that had been 

reached between them in principle.

80. On November 24, 2017, the Sale Process Motion was heard and was unopposed except for 

the Order seeking the approval of a marketing and listing agreement between the Liquidator 

and CBRE, which was opposed by the Respondents, SAMM and Akman. Their opposition
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was based upon the potential for bias or prejudice that could be asserted by CBRE against 

Akman. The potential for bias or prejudice was the result of ongoing litigation CBRE had 

with one of Akman’s other companies, S and A Hospitality Corporation, for damages for 

breach of contract regarding alleged unpaid real estate commissions given that the 

shareholders (including Akman) anticipated participation in the Sale Process. Justice 

McEwen declined to approve the marketing and listing agreement between the Liquidator 

and CBRE due to the potential apprehension of bias that could be perceived in the event 

that the Sale Process was undertaken by CBRE.

81. As a result, the Liquidator negotiated a marketing and listing agreement with Colliers and 

sought Court approval of Colliers as the marketing and listing agent.

82. On November 29, 2017, the Liquidator sought and received the Court’s approval to retain 

Colliers as the marketing and listing agent and to implement the Sale Process, which 

established the process pursuant to which the Liquidator, through Colliers, would market 

the Assets and determine the Successful Bid(s).

83. The Sale Process contemplated a two-phase process with the following initial key 

milestones:

(i) Phase I Bid Deadline - January 31,2018

(ii) Phase II Bid Deadline - February 23, 2018, and

(iii) Anticipated Timing for Sale Hearing - March 23, 2018

84. Following the issuance of the Sale Process Order, Colliers, working with the Liquidator, 

began preparing the marketing materials and buyers list in respect of the Sale Process, with 

a view to commencing the Sale Process in the second week of December, 2017.

85. As set out above, on or about December 8, 2017, Miller Thomson was advised that a 

settlement had been reached among the shareholders and that it contemplated a purchase 

of the shares of Tam Financial by a third-party purchaser. On December 11, 2017, Miller 

Thomson was provided with a copy of the SPA between a third-party purchaser and the 

shareholders of Tam Financial, which contained a due diligence condition.

86. Upon receipt of the SPA, the Liquidator and its counsel discussed the impact of the SPA 

on the Sale Process with counsel for the shareholders, the Secured Lenders and Marriott.
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The Liquidator determined that it would prudent to delay the commencement of the Sale 

Process until after the expiry of the due diligence period of the SPA on December 19, 2017 

and attended Court on December 13, 2017 to update the Court on the situation.

87. As set out above, on December 19, 2017, the Liquidator was informed that the purchaser 

under the SPA would not be moving forward with the transaction contemplated under the 

SPA.

88. Due to the timing of the termination of the SPA and the impending commencement of the 

holiday season, Colliers and the Liquidator determined that Sale Process should not 

commence until January. Accordingly, the Sale Process commenced on January 3, 2018.

89. In light of the delay in commencing the Sale Process and pursuant to paragraph 4 of Sale 

Process, the key milestone dates were extended by the Liquidator and Colliers to the 

following:

(i) Phase I Bid Deadline - February 15, 2018

(ii) Phase II Bid Deadline - March 9, 2018, and

(iii) Anticipated Timing for Sale Hearing - April 9, 2018

90. Colliers, in consultation with the Liquidator, prepared a list of potential interested parties 

that were invited to participate in the Sale Process. Colliers also used its worldwide 

network to ensure that the opportunity was appropriately publicized. Colliers sent out an 

electronic blast of the Investment Profile, the fonn of Confidentiality Agreement and the 

Sale Process Order (collectively the “Teaser”) to approximately 1,350 parties on January 

3, 2018. The Teaser reflected the revised Sale Process milestone dates set out above. The 

Teaser was sent for a second time on January 10, 2018 and a third time on January 29, 

2018. Information pertaining to the Sale Process was also posted on Colliers and the 

Liquidator’s websites.

91. In the first phase, Interested Parties that met the preliminary participant requirements set 

out in the Sale Process, which included executing a Confidentiality Agreement, were 

provided with a Confidential Information Memorandum and access to an electronic data 

room by Colliers in order to prepare and submit a Phase I Bid by the Phase I Bid Deadline.
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92. Commencing on January 9, 2018, the electronic data room was made available to those 

parties who signed Confidentiality Agreements.

93. Colliers was informed by a number of Interested Parties, that due to the uncertainty 

surrounding the Appeal (discussed above), that Interested Parties would be waiting to 

decide whether to participate in the Sale Process and complete their Phase I Bids until the 

outcome of the Appeal was known. Moreover, Colliers was advised by several Interested 

Parties that the Appellant shareholder had advised them that they would be successful on 

the Appeal and that there would be no sale.

94. In order to ensure that all Interested Parties participated in the Sale Process and were 

provided adequate time to complete their Phase I Bids, following the dismissal of the 

Appeal that occurred on February 6, 2018, and pursuant to paragraph 4 of the Sale Process, 

the key milestone dates were further extended by Colliers and the Liquidator. On February 

8, 2018, Colliers advised all parties participating in the Sale Process that the revised 

milestone dates were as follows:

(i) Phase I Bid Deadline - February 28, 2018

(ii) Phase II Bid Deadline - March 22, 2018, and

(iii) Anticipated Timing for Sale Hearing - April 23, 2018 

The revised deadlines were also posted to the Liquidator’s website.

95. The Sale Process provides that a Phase I Bid, being a Non-Binding APA including a mark­

up to the Template APA (which was available to Interested Parties in the data room) 

identifying the proposed changes to the Template APA, must be submitted by the Phase I 

Deadline of noon (Eastern time) on February 28, 2018.

96. Following the Phase I Bid Deadline, the Phase I Bids were reviewed by the Liquidator and 

Colliers, in consultation with the Secured Lenders, to determine the Qualified Phase I 

Bidders. Bidders deemed to be Qualified Phase I Bidders were notified in early March, 

2018, and invited to participate in the second phase of the Sale Process wherein they were 

given access to an expanded data room by Colliers in order to complete their due diligence 

prior to submitting a Phase II Bid.
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97. The Sale Process provides that a Phase II Bid, may not be conditional on obtaining 

financing or any internal approval or on the outcome or review of due diligence. A Phase 

II Bid is to include a Binding APA executed by the Qualified Phase I Bidder with a markup 

showing changes from the Template APA and, among other things, a Good Faith Deposit 

equal to ten percent of the total purchase price. The Phase II Bids were to be received by 

the Phase II Bid Deadline of noon (Eastern time) on March 22, 2018.

98. Since the Phase II Bid Deadline, the Liquidator and Colliers, in consultation with the 

Secured Lenders, have been reviewing the Phase II Bids that were received and clarifying 

the Phase II Bids in order to determine the next step in the Sale Process to move towards 

the selection of a Successful Bid and a Back Up Bid.

99. In the event that more than one Qualified Phase II Bid is received by the Phase II Bid 

Deadline, the Liquidator and Colliers have the option under the Sale Process to:

a. Conduct an auction amongst the Qualified Phase II Bidders, on terms to be detennined 

by the Liquidator, to determine the Successful Bid and the Back-up Bid;

b. Negotiate with the Qualified Phase II Bidders and determine the Successful Bid and 

the Back-up Bid; or

c. Determine which of the Qualified Phase II Bids shall be the Successful Bid and which 

of the Qualified Phase II Bids shall be the Back-up Bid.

100. Given that multiple Qualified Phase II Bids were received, in accordance with the Sale 

Process, Colliers and the Liquidator invited the Bidders to review their Phase II Bids and 

provide any final revisions to their submission, including changes to the offer price, tenns 

and supporting documents and to deliver any changes or clarifications to the Phase II Bid 

in a sealed envelope to Colliers by 3 p.m. on April 9, 2018.

101. Following the determination of the Successful Bid and the Back-up Bid, the Liquidator 

shall seek Court approval in the form of an Approval and Vesting Order to consummate 

the transaction provided for in the Successful Bid.

VIII. CLAIMS PROCESS

102. The Liquidator is of the view that it is the proper time to commence the Claims Process to 

determine the Claims against Tam Financial given the expected approval of a Successful
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Bicl under the Sale Process within the next month. Once the Assets are sold, the Liquidator 

will be in a position to consider distributions to creditors of Tam Financial and in order to 

do so has to undertake the Claims Process.

103. Capitalized terms used in this section of the Second Report are as defined in the Claims 

Procedure Order contained at Tab 3 of the Motion Record, unless otherwise defined herein.

104. The Liquidator seeks the Court’s approval to implement the Claims Process, which if 

approved, establishes the procedure for the solicitation, resolution and barring of Claims 

against Tam Financial as at September 25, 2017, being the effective date of the 

Liquidator’s appointment pursuant to the Winding Up Order.

105. The Claims Process provides that within five (5) Business Days after the granting of the 

Claims Procedure Order, the Liquidator will publish the Claims Process Notice on the 

Liquidator’s website at www.kpmg.com/ca/tarn. The Liquidator will also take all 

reasonable steps to have the Claims Process Notice published twice in each of the Globe 

and Mail (National Edition) and the Toronto Star.

106. Within five (5) Business Days after the granting of the Claims Procedure Order, the 

Liquidator will deliver the Claims Process Notice and Proof of Claim to: (a) each party on 

the service list in the Winding Up Proceedings; (b) all known creditors of Tam Financial 

as of the Effective Date as evidenced by Tam Financial’s books and records; and (c) all 

Persons who have notified the Liquidator or Tam Financial of a potential Claim.

107. Given that the books and records of Tam Financial and Tam Construction were not fully 

up to date when the Liquidator was appointed and the fact that certain parties who have 

claims against Tam Construction may also have Claims against Tam Financial, the 

Liquidator intends to also send the Claims Process Notice and Proof of Claim to all known 

creditors of Tam Construction as of the Effective Date as evidenced by the Tam 

Construction books and records as well as all Persons who have notified the Liquidator or 

Tam Construction of a potential Claim.

108. The Claims Process contemplates a Claims Bar Date of 5:00 PM Eastern Standard Time 

on June 15, 2018 for all Claimants to submit a Proof of Claim in respect of their Claim 

against Tam Financial, failing which such Claims shall be forever extinguished and barred.

http://www.kpmg.com/ca/tarn
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109. The Claims Process provides that upon collecting Proofs of Claim by the Claims Bar Date, 

the Liquidator will review and detennine either to allow, partially allow/partially disallow 

or disallow the Claims. In this regard, the Liquidator will provide each Claimant with a 

Notice of Determination of Claim setting out its determination of such Claimant’s Claim.

110. Claimants that wish to object to the Liquidator’s Notice of Determination of Claim are 

required to deliver a Notice of Objection no later than 5:00 PM on the day which is fourteen 

(14) days after the date the Notice of Determination of Claim is deemed to be received, in 

accordance with the Claim Process.

111. If a Claimant does not provide the Liquidator with a Notice of Objection within the 

timeframe required, it shall be deemed to have agreed with the Notice of Determination of 

Claim. Any portion of a Claim that is disallowed in respect of which no Notice of 

Objection is received by the Liquidator, shall be forever extinguished, barred, discharged 

and release as against Tarn Financial and the Liquidator.

112. The Claims Process allows the Liquidator to attempt to settle any dispute with a Claimant 

directly, and if unsuccessful, the Liquidator may either direct the dispute to a claims officer 

(as may be appointed by the Court on application of the Liquidator), or may seek directions 

from the Court with respect to an appropriate process for the determination of such Claims.

113. The Claims Process contemplates a separate procedure for determining Claims filed by 

Non Arms-Length Claimants, which is defined to include the shareholders of Tam 

Financial as of the Effective Date and all Persons related to such Non Arms-Length 

Claimants including, but not limited to, all companies or other legal entities that such 

Persons own or control in whole or in part, directly or indirectly.

114. The Liquidator is not required to detennine the Claims of Non Arms-Length Claimants and 

is not required to issue a Notice of Detennination of Claim in respect of any Proof of Claim 

filed by a Non Anns-Length Claimant. Rather, the Liquidator shall deliver the Proofs of 

the Claim to the Applicants and the Respondents, and shall coordinate with the Applicants, 

the Respondents and the Non Anns-Length Claimant regarding establishing a process for 

determination of such Claims, if disputed.



-28-

115. The Liquidator is of the view that the proposed Claims Process provides sufficient notice 

and time for Claimants to file Proofs of Claim and have their Claims detennined.

IX. APPOINTMENT OF A RECEIVER OVER TARN CONSTRUCTION

116. As noted above, Tam Construction is the wholly-owned subsidiary of Tarn Financial. As 

such, the Liquidator effectively took possession of Tam Construction on its appointment. 

Pursuant to the Order of Justice McEwen dated November 24, 2017, the Winding Up Order 

was amended, nunc pro tunc, to include the following paragraph as 8(a) of the Winding 

Up Order to, among other things, confirm the stay of proceedings over Tam Construction:

NO EXERCISE OF RIGHTS OR REMEDIES

8(a). THIS COURT ORDERS that all rights and remedies against Tam 
including against its wholly owned subsidiary, Tam Construction 
Corporation, the Liquidator, or affecting the Property, existing as at the date 
of the Winding Up Order are hereby stayed and suspended except with the 
written consent of the Liquidator or leave of this Court, provided however 
that this stay and suspension does not apply in respect of any “eligible 
financial contract” as defined in the Bankruptcy and Insolvency Act, and 
further provided that nothing in this paragraph shall (i) empower the 
Liquidator in the name of Tam to carry on any business which Tarn is not 
lawfully entitled to carry on, (ii) exempt the Liquidator or Tam from 
compliance with statutory or regulatory provisions relating to health, safety 
or the environment, (iii) prevent the filing of any registration to preserve or 
perfect a security interest, or (iv) prevent the registration of a claim for lien.

117. While there is a stay of proceeding in place over Tam Constaxction under the Winding Up 

Order, KPMG is not the Liquidator of Tam Construction.

118. Prior to the appointment of the Liquidator, Tarn Financial had been undertaking the 

Development Project through Tam Construction. As set out above, Phase 1 of the 

Development Project contemplates the construction of a 644-unit condominium 

development encompassing a 32-storey tower and a 30-storey tower.

119. Tam Construction is the vendor under the APSs entered into with the Purchasers of the 

pre-sold condominium units in Phase 1. Tam Construction has not commenced 

construction of Phase 1 of the Development Project.

According to the books and records of Tam Construction, it has significant liabilities 

relating to the Development Project.

120.
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121. Tara Construction has been paid significant deposits by Purchasers under the APSs. 

Pursuant to a Deposit Trust Agreement dated June 7, 2016 between Tam Construction, the 

Guarantee Company, and Bennett Jones, Bennett Jones is the Escrow Agent in comiection 

with the deposits made by the Purchasers pursuant to their APSs (in such capacity, the

“Deposit Trustee”).

122. As set out in the First Report, on October 11, 2017, the Liquidator issued a letter to the 

Purchasers advising of the Winding Up Proceedings and confirming that amounts the 

Liquidator has been advised have been paid in respect of deposit funds under the APSs 

continue to be held in trust by Bennett Jones, under the oversight of the Liquidator. 

Additionally, the Liquidator advised that it temporarily ceased processing assignments 

under the APSs until the Liquidator determined the appropriate sale process to market the 

Assets.

123. On October 13, 2017, the Liquidator issued a second letter to the Purchasers confirming 

that their APSs remain in full force and effect, that all payments due in accordance with 

the terms of their APS should continue to be made and that these payments would be held 

in trust with the Deposit Trustee, under the oversight of the Liquidator. The letter also 

advised that the Development Project has been placed on hold and that the Liquidator was 

determining the appropriate Sale Process to market the Assets.

124. As set out in the First Report, at the time of the Liquidator’s appointment there were a 

number of Purchasers that had not made all of the deposits that were required under their 

respective APSs prior to the appointment of the Liquidator. Since the date of the 

Liquidator’s appointment most Purchasers have continued to make their deposits, however, 

there are other Purchasers that have failed to make all of the deposits that were required 

under their APSs since the appointment of the Liquidator.

125. Given that the Sale Process is nearing its conclusion and it is expected that a Successful 

Bid will be brought forward by the Liquidator for Court approval within the next month, 

the Liquidator is seeking to appoint itself as Receiver, without security, of all of the assets, 

undertakings and properties of Tam Construction, acquired for, or used in relation to the 

business carried on by Tam Construction, pursuant to section 101 of the CJA.
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126. The main purpose for the appointment of the Receiver is to allow the Receiver, once 

appointed to undertake the Deposit Confirmation Procedure discussed below to determine 

if there are any missing deposits. There are two possible outcomes from the Sale Process. 

The first is that the APSs will be transferred to a Successful Bidder and the second is that 

they will not be transferred and will remain with Tam Construction and will be terminated 

in accordance with their terms. In either circumstance, the Liquidator has to determine 

whether there are any issues with the deposits held by the Deposit Trustee.

127. In addition, the appointment of the Receiver will allow an Approval and Vesting Order to 

be sought to transfer of any property that comprises the Assets that may be considered 
property of Tam Construction.

128. In the Liquidator’s view, the appointment of the Receiver is the most just and convenient 

way to deal with the properties, assets and undertakings of Tam Construction including 

determining the deposits held by the Deposit Trustee.

X. DEPOSIT CONFIRMATION PROCEDURE

129. The Liquidator seeks the Court’s approval to allow the Receiver, upon its appointment, to 

implement the Deposit Confirmation Procedure, which if approved, establishes the 

procedure for confirming Deposits remitted by Purchasers to Tam Construction as 

indicated by the books and records of Tam Construction and/or the Deposit Trustee.

130. Capitalized terms used in this section of the Second Report are as defined in Deposit 

Confirmation Procedure Order contained at Tab 6 of the Motion Record.

131. The Deposit Confirmation Procedure contemplates confirmation and assertion of Deposits 

in two stages given that Deposits are continuing to be made by Purchasers pursuant to the 

tenns of their APSs. The first stage relates to Known Deposits remitted by Purchasers up 

to and including March 31, 2018 pursuant to their APSs. The second stage relates to 

Additional Deposits, if any, made by Purchasers after March 31, 2018 pursuant to their 

APSs.

132. The Deposit Confirmation Procedure provides that within five (5) Business Days after the 

granting of the Deposit Confirmation Procedure Order, the Receiver will post a copy of the
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Deposit Confirmation Procedure Order on the website maintained in respect of the 

Winding Up Proceedings at www.kpmg.com/ca/tam.

Known Deposits

133. The Deposit Confmnation Procedure contemplates that no later than five (5) Business Days 

after the date of the Deposit Confmnation Procedure Order, the Receiver will deliver a 

Deposit Statement to each Purchaser. The Deposit Statement shall specify the 

classification, amount and nature of the Known Deposit remitted by a Purchaser up to and 

including March 31, 2018.

134. If the Purchaser does not dispute the Known Deposit, then it is not required to take any 

further action and the Deposit of the Purchaser shall be deemed to be the Known Deposit.

135. Any Purchaser that wishes to dispute the Known Deposit amount contained on the Deposit 

Statement is required to deliver a Notice of Dispute of Deposit Statement to the Receiver 

by no later than the Deposit Confmnation Bar Date, being 5:00 PM Eastern Standard Time 

on May 15, 2018.

Known Additional Deposits

136. The Deposit Confmnation Procedure contemplates that no later than ten (10) Business 

Days after the Deposit Trustee receives an Additional Deposit from a Purchaser, the 

Receiver will deliver an Amended and Restated Deposit Statement to such Purchaser. The 

Amended and Restated Deposit Statement shall restate the Known Deposit, and specify the 

classification, amount and nature of the Additional Deposit remitted by a Purchaser after 

March 31, 2018.

137. If the Purchaser does not dispute the Known Additional Deposit, then it is not required to 

take any further action and the Additional Deposit of the Purchaser shall be deemed to be 

the Known Additional Deposit.

138. Any Purchaser that wishes to dispute the Known Additional Deposit amount contained on 

the Notice of Amended and Restated Deposit Statement is required to deliver a Notice of 

Dispute of Amended and Restated Deposit Statement to the Receiver by no later than the 

Deposit Confirmation Bar Date, being thirty (30) calendar days after the date set out on the 

Amended and Restated Deposit Statement it received.

http://www.kpmg.com/ca/tam
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139. The Deposit Confimiation Procedure provides that the applicable procedures for reviewing 

and determining Deposits after the above procedures have been implemented shall be 

established by further Order of the Court.

140. The Liquidator intends to seek input from Tarion and the Guarantee Company regarding 

any further Order of the Court relating to the detennination of the Deposits given the Tarion 

warranty bond and the security held by the Guarantee Company over the Real Property.

141. The Liquidator is of the view that the Deposit Confirmation Procedure Order provides an 

appropriate procedure to allow Purchasers to confinn their Deposits.

XL LIQUIDATOR’S STATEMENT OF RECEIPTS AND DISBURSEMENTS

142. The following table provides a summary of total receipts and disbursements from the date 

of the Winding Up Order to March 30, 2018 (the “R&D Period”).

Statement of Receipts and Disbursements
For the period September 25, 2017 to March 30, 2018 
(in CAD)

First Report 
Total

Sep 25, 2017 to 
Nov 10, 2017

Second Report 
Total

Nov 11, 2017 to 
Mar 30, 2018

Consolidated
Total

Sep 25, 2017 to 
Mar 30, 2018

Receipts
Receipts 3,421,670 8,040,060 11,461,730
Liquidator's Borrowings - 1,977.820 1,977,820

Total receipts 3,421,670 10,017,880 13,439,550

Disbursements
Operating disbursements 775,186 1,745.619 2,520,805
Salaries and wages 967,527 2,972,409 3,939,936
Taxes to be remitted 425,296 845,801 1,271,097
Insurance 16,957 181,857 198,814
Utilities 161,168 538,591 699,760
Marriott fee 153,188 643,749 796,937
Critical Maintenance - 239,684 239,684
Other, inclusive of cancelled cheques 205 (25,203) (24,998)

Total operating disbursements 2,499,527 7,142,508 9,642,035

Operating cash flow 922,143 2,875.372 3,797,515

Loan Facilities and Professional Fees
Secured lenders - Principal and Interest 217,336 831,539 1,048,875
Professional fees 186,809 1,018.535 1,205,344

Non-operating disbursememts 404,145 1,850,074 2,254,220
Opening book balance (70,185) 447,813 (70,185)
Net cash flow 517,998 1,025,298 1,543,296
Closing book balance 447,813 1,473,111 1,473,111
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143. Actual receipts for the R&D Period were $13,439,550 and consist of (a) guest room, food 

and beverage and parking-related revenues; and (b) funding of $1,977,820 under the 

Borrowings Charge.

144. Actual disbursements for the R&D Period total approximately $ 11,896,255 and consist of: 

(a) payroll in the amount of approximately $3,939,936; (b) operating expenses of 

$2,520,805; (c) HST payments of $1,271,097; (d) other expenses, namely insurance, 

utilities and payments to Marriott of $1,910,196; (e) principal and interest payments to the 

Secured Lenders of $1,048,875; and (f) professional fees of $1,205,344, which consist of 

the professional fees of the Liquidator, its independent legal counsel, Miller Thomson, and 

Bennett Jones.

XII. INCREASE IN THE AMOUNT OF THE BORROWINGS CHARGE

145. Pursuant to paragraph 18 of the Winding Up Order, the Liquidator has the ability to borrow 

by way of a revolving credit or otherwise, such monies from time to time as it may consider 

necessary or desirable, provided that the outstanding principal amount does not exceed 

$2,000,000 at any time. The Property (as defined in the Winding Up Order) of Tam 

Financial is charged (the “Borrowings Charge”) as security for payment of the monies 

borrowed in priority to all security interests, trusts, liens, charges and encumbrances, 

statutory or otherwise, in favour of any person but subordinate in priority to (i) any valid 

and enforceable security interest registered against the Property in favour of persons not 

related to, or not dealing at arm’s length with, Tam Financial; and (ii) the Liquidator’s 

Charge (as defined in the Winding Up Order).

146. As set out in the First Report, based on the Liquidator’s initial projected cash flow forecast, 

the Liquidator was of the view that the full $2,000,000 was required by the Liquidator 

under the Borrowings Charge. One of the Applicants, Volkan Basegmez (“Volkan”), 

agreed to provide the funding under the Borrowings Charge on the following terms:

a. Funding would be made personally by Volkan using his personal resources;

b. U.S. dollar denominated lending equal to the Canadian (“CAD”) dollar equivalent of 

CAD$2.0 million principal amount. The principal amount would be provided in U.S. 

dollars in a single tranche: equivalent to CAD$2.0 million on or about November 15,
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2017. The principal amount of the loan will be repaid in U.S. dollars advanced (the 

currency risk on the principal amount rests with the Liquidator, however Volkan is 

willing to take CAD on the interest portion on the basis of CADS2.0 million);

c. The advance will be secured by the Borrowings Charge behind the Secured Lenders, 

which have outstanding indebtedness collectively of approximately $25 million; and

d. Interest on the loan would accrue at 12% per annum, with interest payable monthly in 

advance, in CAD.

147. Subsequent to the date of the First Report, the Liquidator finalized the tenns of the 

borrowings under the Borrowings Charge with Volkan consistent with tenns set out above 

with the only changes being that the funding would be provided in two equal tranches and 

the interest of 12% per annum would be 6% to be cash paid monthly and 6% PIK interest. 

It was agreed that the first tranche of funding would be provided on or around December 

15, 2017 and the second tranche on or around January 15, 2018.

148. On December 15, 2017, the Liquidator received the first tranche of funding under the 

Borrowings Charge of US$784,000, which was converted on the same date to 

CAD$ 1,004,774.40. On December 21, 2017, the Liquidator returned to Volkan the 

overpayment of CAD$4,774.40.

149. On January 24, 2018, the Liquidator received a second tranche under the Borrowings 

Charge of US$799,983.36, which was converted as of the same date to CAD$977,819.66. 

In accordance with the Winding Up Order, the Liquidator has borrowed a total principal 

amount of $1,977,819.66 under the Borrowings Charge as at March 31, 2018.

150. Based on the Liquidator’s updated cash flow projections, the Liquidator is of the view that 

an additional CAD$ 1 million will be required under the Borrowings Charge. As a result, 

in order to ensure continued operations of the Hotel without disruption, the completion of 

the Sale Process and payment of various suppliers and professionals, the Liquidator is 

seeking to increase the Borrowings Charge by the Increased Borrowing Amount being 

CAD$1 million.
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151. The reasons for the increase are as follows: (a) the period from January through March is 

a quiet time for the Hotel and as such lower occupancy rates and room revenues have 

occurred during this period, (b) unforeseen expenditures and maintenance have been 

required at the Hotel including the renovations of the Non-compliant Guestrooms discussed 

above, which had not been previously forecast by the Liquidator, and (c) due to the 

extensions of the key milestones dates in the Sale Process for the reasons set out earlier in 

this Second Report, the completion of the Sale Process has taken longer than originally 

anticipated.

152. Subject to the approval of Court, the Liquidator will approach the shareholders to 

determine whether they would be willing to fund the Increased Borrowing Amount under 

the Borrowings Charge. If so funded by one of the shareholders, the proposed Order 

contemplates that the additional amounts borrowed under the Borrowings Charge would 

rank on a pari passu basis with other amounts already advanced under the Borrowings 

Charge. If the shareholders are unwilling to advance the Increased Borrowing Amount, 

then the proposed Order elevates the priority of the Borrowings Charge in respect of the 

Increased Borrowing Amount such that it will rank in priority to all security interests, 

trusts, liens, charges and encumbrances, statutory or otherwise, in favour or any person to 

allow the Liquidator to seek funding from other sources including the Secured Lenders.

XIII. APPROVAL OF PROFESSIONAL FEES TO DECEMBER 31, 2017

153. The Liquidator and its counsel have maintained detailed records of their professional time 

and costs since the commencement of the Winding Up Proceedings up to an including 

December 31,2017 (the “Fee Period”), as detailed in the Fee Affidavit of Anamika Gadia 

of KPMG to be sworn April 10, 2018, the Fee Affidavit of Gregory Azeff of Miller 

Thomson sworn April 6, 2018 and the Fee Affidavit of Andrew Jeanrie of Bennett Jones 

sworn April 6, 2018 (collectively, the “Fee Affidavits”). Copies of the Fee Affidavits are 

attached as Appendix “I”, Appendix “J” and Appendix “K”, respectively.

154. Pursuant to paragraphs 16 and 17 of the Winding Up Order, the Liquidator and its counsel, 

shall be paid their reasonable fees and disbursements and shall pass their accounts before 

this Court. In addition, pursuant to paragraph 15 of the Winding Up Order, the Liquidator
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and its counsel were granted a charge on the Property (as defined in the Winding Up Order) 

of Tam Financial (the “Liquidator’s Charge”) as security for their fees and 

disbursements.

155. The total fees and disbursements (including Harmonized Sales Tax) of the Liquidator 

during the Fee Period amount to $1,014,639.94. The details of the time spent and the 

services provided by the Liquidator are more particularly described in the Fee Affidavit of 

Anamika Gadia.

156. The total fees and disbursements (including Harmonized Sales Tax) of Miller Thomson 

during the Fee Period amount to $284,344.47. The details of the time spent and the services 

provided by Miller Thomson are more particularly described in the Fee Affidavit of 

Gregory Azeff.

157. The total fees and disbursements (including Harmonized Sales Tax) of Bennett Jones 

during the Fee Period amount to $36,269.27. The details of the time spent and the services 

provided by Bennett Jones are more particularly described in the Fee Affidavit of Andrew 

Jeanrie.

158. The Liquidator has reviewed the accounts of its counsel and believes that the accounts of 

the Liquidator, Miller Thomson and Bennett Jones are reasonable in the circumstances and 

respectfully requests that the Court approve the Liquidator’s fees and disbursements and 

those of its counsel.

XIV. CONCLUSION

159. The Liquidator submits this Second Report to the Court in support of the Liquidator’s 

Motion for the relief as set out in the Motion Record and recommends that the Court grant 

the following relief:

(i) A Claims Procedure Order substantially in the form contained at Tab 3 of 

the Motion Record approving and establishing the Claims Process;

(ii) A Receivership Order substantially in the form contained at Tab 4 of the 

Motion Record appointing KPMG as the Receiver over the properties, 

assets and undertakings of Tam Construction;
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(iii) A Deposit Confmnation Procedure Order substantially in the form 

contained at Tab 6 of the Motion Record approving and establishing the 

Deposit Confirmation Procedure; and

(iv) An Order substantially in the form contained at Tab 7 of the Motion Record:

(A) authorizing the Increased Borrowing Amount and addressing the 

priority of the Borrowings Charge in respect of the Increased 

Borrowing Amount;

(B) approving the fees of the Liquidator and the Liquidator’s legal 

counsel from the date of the Winding Up Order to December 31, 

2017;and

(C) approving the First Supplemental Report, the Second Supplemental 

Report and the Second Report and the activities and conduct of the 

Liquidator as set out therein.

All of which is respectfully submitted at Toronto, Ontario this 9th day of April, 2018.

KPMG Inc., in its capacity as 
Court Appointed Liquidator of 
Tarn Financial Corporation and not in 
its personal capacity

Anamika Gadia 
Senior Vice President
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Court File No. CV-17-11697-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE 

(Commercial List)

) FRIDAY7, THE 13"'DAY
)
) OF APRIL, 2018

VOLKAN BASEGMEZ, CEM BLEDA BASEGMEZ, ANIL RUKAN BASEGMEZ, 
BA&B CAPITAL INC., SERDAR KOCTURK 

and KAAN HOLDINGS INC.

Applicants

- and -

ALI AKMAN, SAMM CAPITAL HOLDINGS INC. 
and TARN FINANCIAL CORPORATION

Respondents

APPLICATION UNDER Sections 207 and 248 of the Business Corporations Act, R.S.O. 1990,
c. B.16.

CLAIMS PROCEDURE ORDER 
(Re: Tarn Financial Corporation)

THIS MOTION, made by KPMG Inc., in its capacity as court-appointed liquidator (in 

such capacity, the “Liquidator”) pursuant to section 207 of the Ontario Business Corporations 

Act of the effects and estate of Tam Financial Corporation (“Tarn Financial”), and appointed 

pursuant to the Winding Up Order of Justice Lederman dated September 15, 2017 (the 

“Winding Up Order”), which appointment was effective on September 25, 2017, for an order 

approving and establishing a procedure for the solicitation, resolution and barring of certain 

claims against Tam Financial (the “Claims Process”) was heard this day at 330 University 

Avenue, Toronto, Ontario.
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ON READING the Second Report of the Liquidator dated April 9, 2018 and on hearing 

the submissions of counsel for the Liquidator, and such other counsel as were present as indicated 

on the Counsel Slip, no one appearing for any other person on the Service List, although properly 

served as appears from the Affidavit of Sendee sworn April 10, 2018, filed:

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion is hereby 

abridged and validated such that this Motion is properly returnable today, and further service of 

the Notice of Motion is hereby dispensed with.

DEFINITIONS AND INTERPRETATION

2. THIS COURT ORDERS that for the purposes of this Order, the following terms shall 

have the following meanings:

(a) “Business Day” means a day, other than a Saturday or a Sunday, on which banks 

are generally open for business in Toronto, Ontario;

(b) “Claim” means:

(i) any right or claim of any Person against Tam Financial, whether or not 

asserted, in connection with any indebtedness, liability or obligation of any 

kind whatsoever of Tam Financial in existence on the Effective Date, and 

any accrued interest thereon and costs payable in respect thereof to and 

including the Effective Date, whether or not such right or claim is reduced 

to judgment, liquidated, unliquidated, fixed, contingent, matured, 

unmatured, disputed, undisputed, legal, equitable, secured, unsecured, 

perfected, unperfected, present, future, known or unknown, by guarantee, 

surety or otherwise, and whether or not such right is executory or 

anticipatory in nature, including the right or ability of any Person to advance 

a claim for contribution or indemnity or otherwise with respect to any 

matter, action, cause or chose in action, whether existing at present or 

commenced in the future, which indebtedness, liability or obligation is
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based in whole or in part on facts which existed prior to the Effective Date, 

and includes any other claims that would have been claims provable in a 

bankruptcy had Tam Financial become bankrupt on the Effective Date, and 

does not include an Excluded Claim; and

(ii) a Wages & Benefits Claim;

(c) “Claimant” means a Person who has asserted a Claim or could have asserted a 

Claim but for the provisions hereof concerning the Claims Bar Date;

(d) “Claims Bar Date” means 5:00 PM Eastern Standard Time on June 15, 2018, or 

such later date as may be ordered by this Court;

(e) “Claims Process Notice” means the notice of this Order to be published in 

accordance with paragraph 10 of this Order, substantially in the form attached as 

Schedule “A” to this Order;

(f) “Court” means the Ontario Superior Court of Justice, Commercial List;

(g) “Effective Date” means September 25, 2017;

(h) “Excluded Claim” means, subject to further order of this Court, (a) any claims of 

the Liquidator or its counsel; (b) any claims for repayment of monies borrowed 

pursuant to the Borrowings Charge, as defined in the Winding Up Order; and, (c) 

any claims for amounts due for goods or sendees actually supplied to Tam 

Financial on or after the Effective Date;

(i) “Non Arms-Length Claimant” means any Person who is a shareholder of Tam 

Financial as at the Effective Date, and all Persons related to such Non Arms-Length 

Claimant including but not limited to all companies or other legal entities that such 

Persons own or control in whole or in part, directly or indirectly;

(j) “Non-Arms-Length Claims Bar Date” means 5:00 PM Eastern Standard Time on 

June 29, 2018, or such later date as may be ordered by this Court;
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(k) “Notice of Determination of Claim” means the notice provided by the Liquidator 

pursuant to paragraph 24 of this Order, substantially in the form attached as 

Schedule “C” to this Order;

(l) “Notice of Objection” means the notice provided pursuant to paragraph 25 of this 

Order, substantially in the form attached as Schedule “D” to this Order;

(m) “OBCA” means the Business Corporations Act, R.S.O. 1990, c. B.16, as amended;

(n) “Person” means any individual, corporation, limited or unlimited liability 

company, general or limited partnership, association, trust, unincorporated 

organization, joint venture, government or any agency, officer or instrumentality 

thereof or any other entity;

(o) “Proof of Claim” means the proof of claim referred to herein to be filed by 

Claimants in connection with any Claim, substantially in the form attached as 

Schedule “B”, which shall include all supporting documentation in respect of such 

Claim;

(p) “Proven Claim” means a Claim to the extent that it has been finally determined in 

accordance with the terms of this Order; and

(q) “Wages & Benefits Claim” means any right or claim against Tam Financial, 

whether or not asserted, in connection with any outstanding wages, salaries and 

employee benefits (including, but not limited to, employee medical, dental, 

disability, life insurance and similar benefit plans or arrangements, bonus plans, 

incentive plans, share compensation plans, share allocation plans and employee 

assistance programs and employee or employer contributions in respect of pension 

and other benefits) vacation pay, commissions, bonuses and other incentive 

payments, and expenses and reimbursements due as at the Effective Date, and does 

not include an Excluded Claim.
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3. THIS COURT ORDERS that all references as to time herein shall mean local time in 

Toronto, Ontario, Canada, and any reference to an event occurring on a Business Day shall mean 

prior to 5:00 p.m. Toronto time on such Business Day unless otherwise indicated herein.

4. THIS COURT ORDERS that all references to the word “including” shall mean 

“including without limitation”, and that all references to the singular herein include the plural, the 

plural include the singular, and that any gender includes all genders.

5. THIS COURT ORDERS that for the purposes of this Order, any Claim denominated in 

any currency other than Canadian dollars shall be converted to and constitute obligations in 

Canadian dollars, such calculation to be effected by the Liquidator using the Bank of Canada noon 

spot rate on the Effective Date.

LIQUIDATOR’S ROLE

6. THIS COURT ORDERS that the Liquidator, in addition to its prescribed rights and 

obligations under the OBCA and the Winding-Up Order, shall administer the Claims Process, 

including the determination of Claims and is hereby directed and empowered to take such actions 

and fi.ilfill such other roles as are contemplated by this Order.

7. THIS COURT ORDERS that the Liquidator is authorized to enter into settlement 

negotiations with a Claimant at any stage of the Claims Process and is further authorized to enter 

into agreements with such Claimant resolving the value of their Claim.

PUBLICATION OF NOTICE

8. THIS COURT ORDERS that the Claims Process Notice is hereby approved. 

Notwithstanding the foregoing, the Liquidator may from time to time, make minor non-substantive 

changes to the fomi of Claims Process Notice as may be necessary or desirable.

9. THIS COURT ORDERS that the Liquidator shall cause the Claims Process Notice and 

Proof of Claim to be posted on the Liquidator’s website at www.kpmg.com/caytam no later than 

five (5) Business Days after the date of this Order.
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10. THIS COURT ORDERS that the Liquidator shall take all reasonable steps to cause the 

Claims Process Notice to be published twice in each of the Globe and Mail (National Edition) and 

the Toronto Star.

11. THIS COURT ORDERS that the Liquidator shall, no later than five (5) Business Days 

after the date of this Order, send the Claims Process Notice and Proof of Claim by ordinary mail, 

electronic mail, facsimile transmission or courier to:

(a) Each party that appears on the service list in these proceedings;

(b) All of the known creditors of Tam Financial as of the Effective Date as evidenced

by its books and records; and

(c) All Persons who have notified the Liquidator or Tam Financial of a potential Claim.

12. THIS COURT ORDERS that the sending of the Claims Process Notice and the

publication of the Claims Process Notice, in accordance with this Order, shall constitute good and

sufficient sendee and delivery of notice of this Order and the Claims Bar Date on all Persons and 

no other notice or sendee need to be given or made.

CLAIMS BAR DATE

13. THIS COURT ORDERS that any Person that intends to assert a Claim shall deliver a 

Proof of Claim, together with all relevant supporting documentation in respect of the Claim, to the 

Liquidator on or before the Claims Bar Date or Non Arms-Length Claims Bar Date, as applicable.

14. THIS COURT ORDERS that the Claims of all Claimants who do not deliver a Proof of 

Claim to the Liquidator by the Claims Bar Date or Non Arms-Length Claims Bar Date, as 

applicable, shall be forever extinguished and barred and all such Claimants shall be deemed to 

have fully and finally released and discharged all such Claims as against Tam Financial and the 

Liquidator.

15. THIS COURT ORDERS that, with respect to any Claims which are deemed to have been 

released and discharged in accordance with paragraph 14 of this Order, Tam Financial and the 

Liquidator shall be released and discharged from any and all demands, claims, actions, causes of
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action, counterclaims, suits, debts, sums of money, accounts, covenants, damages, judgments, 

executions, charges and other recoveries on account of any liability, obligation, demand or cause 

of action of whatever nature which any Claimant may have been entitled to assert, including, 

without limitation, any and all claims in respect of potential statutory liabilities, whether known 

or unknown, matured or unmatured, foreseen or unforeseen, existing or hereafter arising, based in 

whole or in part on any act or omission, transaction or dealing or other occurrence existing or 

taking place prior to the Effective Date.

COLLECTION OF PROOFS OF CLAIM

16. THIS COURT ORDERS that the Proof of Claim is hereby approved. Notwithstanding 

the foregoing, the Liquidator may from time to time, make minor non-substantive changes to the 

form of Proof of Claim as may be necessary or desirable.

17. THIS COURT ORDERS that strict compliance with the requirements set out in section 

228 of the OBCA are hereby waived.

18. THIS COURT ORDERS that the Liquidator is hereby authorized to use reasonable 

discretion as to the adequacy of compliance with respect to the manner in which Proofs of Claim 

are completed and executed and the time in which they are submitted and may, where it is satisfied 

that a Claim has been adequately proven, waive strict compliance with the requirements of this 

Order, as to the completion and execution of Proofs of Claim and to request any further 

documentation from a Claimant that the Liquidator may require in order to enable it to determine 

the validity of a Claim.

19. THIS COURT ORDERS that the Liquidator shall maintain a list of all Proofs of Claim 

received by it, including the name of the Claimant, the party or parties claimed against, the amount 

claimed, the nature of the Claim and the status of the Claim.

20. THIS COURT ORDERS that any Claimant that has filed a Proof of Claim may request 

and examine the Proofs of Claim of other Claimants.
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DETERMINATION OF CLAIMS

21. THIS COURT ORDERS that, following the Claims Bar Date, the Liquidator shall review 

the Proofs of Claim filed on or before the Claims Bar Date and, with respect to all Claims, the 

Liquidator shall determine to either allow, partially allow, partially disallow or disallow the 

Claims.

22. THIS COURT ORDERS that the Liquidator, may attempt to consensually resolve the 

amount of any asserted Claim with the Claimant prior to allowing, partially allowing, partially 

disallowing or disallowing such Claim.

23. THIS COURT ORDERS that for any Claim commenced prior to the Effective Date by 

the issuance of an originating process (as defined in the Rules of Civil Procedure, R.R.O. 1990, 

Reg. 194, as amended), or for any Claim commenced after the Effective Date, with the consent of 

the Liquidator, the Liquidator may choose to have such Claim determined in the context of the 

proceedings commenced by such originating process and, in such case, the Liquidator shall notify 

such Claimant of such a decision rather than provide a Notice of Determination of Claim (as 

defined below). The value and status of such Claimant’s Claim shall be as finally detennined in 

such proceedings and shall be deemed to constitute such Claimant’s Proven Claim (as defined 

below) as so finally determined.

24. THIS COURT ORDERS that, where a Claim is to be allowed, partially allowed, partially 

disallowed or disallowed pursuant to the process contained in this Order, the Liquidator shall 

deliver to the Claimant a written notice of such determination setting out therein the reasons for 

the determination (a “Notice of Determination of Claim”) as soon as reasonably practicable.

RESOLUTION OF DISPUTES REGARDING CLAIMS

25. THIS COURT ORDERS that in the event that a Claimant objects to the Liquidator’s 

determination of a Claim and intends to contest the Notice of Determination of Claim, such 

Claimant shall deliver written notice of such party’s objection and a brief description of the 

grounds for such objection (a “Notice of Objection”) so that such Notice of Objection is received 

by the Liquidator by no later than 5:00 p.m. on the day which is fourteen (14) days after the date 

the Notice of Determination of Claim is deemed to be received.
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26. THIS COURT ORDERS that any Claimant that does not provide the Liquidator with a 

Notice of Objection within the deadline set forth in paragraph 25 shall be deemed to have agreed 

with the Notice of Determination of Claim pertaining to that Claimant’s Claim. Any Claim, or any 

portion thereof, that is disallowed pursuant to a Notice of Determination of Claim and in respect 

of which no Notice of Objection is received by the Liquidator by the deadline set forth in paragraph 

25 hereof shall be forever extinguished, barred, discharged and released as against Tam Financial 

and the Liquidator without any further act or notification.

27. THIS COURT ORDERS that the Liquidator may attempt to settle the dispute with respect 

to the Claim and, in the event that a settlement is not achieved, the Liquidator may either direct 

the dispute to a claims officer (as may be appointed by the Court on application of the Liquidator) 

or the Liquidator may seek directions from the Court concerning an appropriate process for 

resolving the disputed Claim.

28. THIS COURT ORDERS that where a Claimant who receives a Notice of Determination 

of Claim agrees to same or where the claim is otherwise determined in accordance with paragraph 

27 of this Order, the value and status of such Claimant’s Claim shall be deemed to be as set out in 

the Notice of Determination of Claim or as determined in accordance with paragraph 27 of this 

Order, as the case may be, and such value and status, if any, shall constitute such Claimant’s proven 

Claim (a “Proven Claim”).

CLAIMS OF NON ARMS-LENGTH CLAIMANTS

29. THIS COURT ORDERS that, if any Proof of Claim is received by the Liquidator from a 

Non Anus-Length Claimant prior to the Non-Anns-Length Claims Bar Date, such Claim will not 

be detenuined by the Liquidator. Upon receipt of any Proof of Claim by a Non Arms-Length 

Claimant, the Liquidator shall deliver the Proof of Claim to the Applicants and the Respondents, 

and shall coordinate with the Applicants, the Respondents, and the Non Anus-Length Claimant, 

regarding establishing a process for detenuination of such Claims, if disputed.

30. THIS COURT ORDERS that, for greater certainty, the Liquidator shall not be required 

to issue a Notice of Determination of Claim in respect of any Proof of Claim filed by a Non Arms-
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Length Claimant. Any references in this Order to the issuing of such notices by the Liquidator 

shall be deemed to exclude reference to Proof of Claims fded by the Non Arms-Length Claimants.

NOTICES AND COMMUNICATIONS

31. THIS COURT ORDERS that, except as set out in this Order, any notice or 

communication (including Notices of Determination of Claims) to be given under this Order by 

the Liquidator to a Claimant shall be in writing and may be delivered by prepaid ordinary' mail, by 

courier, by delivery, by facsimile transmission or electronic mail to the Claimant to such address, 

facsimile number or e-mail address, as applicable, for such Claimant as shown on the books of 

Tam Financial or as set out in such Claimant’s Proof of Claim. Any such service and delivery shall 

be deemed to have been received: (i) if sent by ordinary mail, on the third Business Day after 

mailing within Ontario, the fifth Business Day after mailing within Canada (other than within 

Ontario) and the tenth Business Day after mailing internationally; (ii) if sent by courier or personal 

delivery, on the next Business Day following dispatch; and (iii) if delivered by facsimile 

transmission or email by 5:00 p.m. on a Business Day, on such Business Day and if delivered after 

5:00 p.m. or other than on a Business Day, on the following Business Day.

32. THIS COURT ORDERS that any document, notice or other communication (including, 

without limitation, Proofs of Claim) required to be delivered to the Liquidator under this Order 

shall be in writing and, where applicable, substantially in the form provided for in this Order, and 

will be sufficiently delivered only if delivered to:

KPMG Inc.,
in its capacity as court-appointed Liquidator 
of Tam Financial Corporation 
333 Bay Street, Suite 4600 
Toronto, Ontario, M5H 2S5

Attention: Marcel Rethore
Phone: 1-855-222-8083
Fax: 416-777-3364
E-mail: tam@kpme.ea

28236837.1
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33. THIS COURT ORDERS that in the event that the day on which any notice or 

communication required to be delivered pursuant to the Claims Process is not a Business Day then 

such notice or communication shall be required to be delivered on the next Business Day.

34. THIS COURT ORDERS that if, during any period during which notices or other 

communications are being given pursuant to this Order a postal strike or postal work stoppage of 

general application should occur, such notices or other communications then not received or 

deemed received shall not, absent further Order of this Court, be effective. Notices and other 

communications given hereunder during the course of any such postal strike or work stoppage of 

general application shall only be effective if given by courier, delivery, facsimile transmission or 

electronic mail in accordance with this Order.

GENERAL PROVISIONS

35. THIS COURT ORDERS that the Liquidator may from time to time apply to this Court 

for advice and directions in connection with the discharge or variation of its powers and duties 

under this Order.

36. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Liquidator and its respective agents in carrying out the terms 

of this Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Liquidator, as an officer of 

this Court, as may be necessary or desirable to give effect to this Order, to grant representative 

status to the Liquidator in any foreign proceeding, or to assist the Liquidator and its respective 

agents in carrying out the terms of this Order.

37. THIS COURT ORDERS that the Liquidator be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, 

for the recognition of this Order and for assistance in carrying out the terms of this Order, and that 

the Liquidator is authorized and empowered to act as a representative in respect of the within
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proceedings for the purpose of having these proceedings recognized in a jurisdiction outside

Canada.

ENTERED AT / INSCRIT A TORONTO 

ON/BOOK NO:
LE / DANS LE REGISTRE NO:

APR 1 3 2018

PER / PAR:
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SCHEDULE A
CLAIMS PROCESS NOTICE

IN RESPECT OF CLAIMS AGAINST TARN FINANCIAL CORPORATION

IN THE MATTER OF THE BUSINESS CORPORATIONS ACT, R.S.O. 1990, c. B.I6., AS
AMENDED

PLEASE TAKE NOTICE that this notice is being published pursuant to an Order of 
Justice McEwen of the Ontario Superior Court of Justice (Commercial List) dated April 13, 201S 
(the “Claims Procedure Order”). All capitalized terms in this Notice are defined in the Claims 
Procedure Order, a copy of which can be found on the website of the Liquidator, KPMG Inc., at 
www.kpmg.com/ca/tam.

Any Person who believes that it has a Claim against Tam Financial Corporation should send a 
Proof of Claim to the Liquidator to be received by the Liquidator by 5:00 p.m. local Toronto 
time on June 15, 2018 or such other date as ordered by the Court (the “Claims Bar Date”).

CLAIMS WHICH ARE NOT RECEIVED BY THE CLAIMS BAR DATE WILL BE 
FOREVER BARRED AND EXTINGUISHED.

A copy of the Claims Procedure Order providing a full definition of Claims being called for can 
be found on the Liquidator’s website at: www.knmg.com/ca/tam.

Claimants who require a Proof of Claim form may access the fomi at the Liquidator’s website at 
www.kpmg.com/ca/tam or they may contact the Liquidator (Attention: Marcel Rethore, email: 
tam@kpmg.ca) to obtain a hard copy of the Proof of Claim and/or the Claims Procedure Order.

Claimants should file their Proof of Claim with the Liquidator by mail, facsimile, email, courier 
or hand delivery, so that the Proof of Claim is actually received by the Liquidator by the Claims 
Bar Date at the address below.

Address of the Liquidator

KPMG Inc.,
in its capacity as court-appointed Liquidator 
of Tam Financial Corporation 
333 Bay Street, Suite 4600 
Toronto, Ontario, M5H 2S5

Attention: Marcel Rethore
Phone: 1-855-222-8083
Fax: 416-777-3364
E-mail: tam@kpmg.ca
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SCHEDULE B

PROOF OF CLAIM IN RESPECT OF CLAIMS AGAINST 
TARN FINANCIAL CORPORATION

1. PARTICULARS OF CLAIMANT

Full Legal Name of Claimant: (the “Claimant”)

(Full legal or corporate name should be the name of the original Claimant.)

Full Mailing Address of the Claimant:

Telephone Number of Claimant:

Facsimile Number of Claimant:

Attention (Contact Person):

Email Address:

Has the Claim been sold or assigned 
by Claimant to another party?

Yes _________  No __________  (If yes please complete section D)

2. PROOF OF CLAIM:

I,_________________________________[Name of Claimant or Representative of the Claimant], do

hereby certify:

that I am (please check one):

______ the Claimant; or

______ hold the following position of________________________________ the Claimant and have

personal knowledge of all the circumstances connected with the Claim described herein.

28236837.1



3. PARTICULARS OF CLAIM:

Amount Currency Claim Specification

s □ Wages & Benefits Claim
s □ Secured Claim
$ □ Unsecured Claim

Total: $_______________________

Description of transaction, agreement or event giving rise or relating to the Claim:

If the Claim includes an amount for any accrued interest thereon and costs payable in respect 
thereof, state the basis for such interest and/or cost claim, the rate of interest, and provide 
evidence upon which the claim for interest and/or costs is being made.

If the Claim is contingent or unliquidated, state the basis and provide evidence upon which 
the Claim has been valued:

IF CLAIMANTS REQUIRE ADDITIONAL SPACE, PLEASE ATTACH A SCHEDULE 
HERETO. CLAIMANTS SHOULD PROVIDE PARTICULARS OF THE CLAIM AND 
COPIES OF ALL SUPPORTING DOCUMENTATION, INCLUDING AMOUNT AND 
DESCRIPTION OF TRANSACTION(S), AGREEMENT(S) OR LEGAL BREACH(ES) 
GIVING RISE TO THE CLAIM.
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4. PARTICULARS OF ASSIGNEE(S) (IF ANY):

Full Legal Name of Assignee(s) of the Claim (if all or a portion of the Claim has been 
sold). If there is more than one assignee, please attach separate sheets with the 
following information (the “Assignee(s)”)

Amount of Total Claim Assigned S
Amount of Total Claim Not Assigned $
Total Amount of Claim $
(should equal “Total Claim” as entered on Section 2)

Full Mailing Address of the Assignee(s)

Telephone Number of Assignee:

Facsimile Number of Assignee:

Email Address:

Attention (Contact Person):

FILING OF CLAIMS:

The duly completed Proof of Claim together with supporting documentation must be returned and 
received by the Liquidator, no later than 5:00 p.m. local Toronto time on June 15, 2018, to the 
email address or address listed below.

FAILURE TO FILE YOUR PROOF OF CLAIM BY SUCH DATE WILL RESULT IN 
YOUR CLAIM BEING FOREVER EXTINGUISHED AND BARRED AND YOU WILL 
BE PROHIBITED FROM MAKING OR ENFORCING A CLAIM AGAINST TARN 
FINANCIAL CORPORATION.
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This Proof of Claim must be delivered by email, facsimile, personal delivery, courier or prepaid 
mail at the following address:

Address of the Liquidator:

KPMG Inc.,
in its capacity as Court-appointed Liquidator 
of Tam Financial Corporation 
333 Bay Street, Suite 4600 
Toronto, Ontario, M5H 2S5

Attention: Marcel Rethore
Phone 1-855-222-8083
Fax: 416-777-3364
E-mail: tam@kpmg.ca

DATED at this day of ,2018.

(Signature of Witness) (Signature of individual completing this form)
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SCHEDULE C

NOTICE OF DETERMINATION OF CLAIM

To:___________________________(the “Claimant”)

Date:_________________________

IN THE MATTER OF THE WINDING-UP PROCEEDING OF TARN FINANCIAL 
CORPORATION (“TARN FINANCIAL”)

Take notice that KPMG Inc., in its capacity as court-appointed liquidator (in such capacity, the 
“Liquidator”) pursuant to section 207 of the Ontario Business Corporations Act of the effects and 
estate of Tarn Financial and appointed pursuant to the Winding Up Order of Justice Lederman 
dated September 15, 2017, with such appointment effective September 25,2017, has reviewed the 
Claim in respect of the above-noted Claimant and has assessed the Claim in accordance with the 
Claims Procedure Order of the Ontario Superior Court of Justice (Commercial List) dated April 
13, 2018 (the “Claims Procedure Order”).

All capitalized terms not defined herein have the meaning given to such terms in the Claim 
Procedure Order.

The Liquidator has reviewed your Claim in accordance with the Claims Procedure Order, and has 
made the following determination:

Claim Determination

I I Claim Allowed
I I Claim Partially Allowed/ Claim Partially Disallowed 
I I Claim Disallowed

The Liquidator has made the above-noted determination in respect of your Claim for the 
following reason(s):
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Subject to further dispute by you in accordance with the Claims Procedure Order, your Claim will 
be allowed as follows:

Name of Claimant Claim Amount per Amount of Claim Allowed
Proof of Claim (if any)

S S

IF YOU WISH TO DISPUTE THIS NOTICE OF DETERMINATION OF CLAIM AS SET 
FORTH HEREIN, YOU MUST TAKE THE STEPS OUTLINED BELOW.

The Claims Procedure Order provides that if you disagree with the determination of your Claim 
herein, you must deliver to the Liquidator a completed Notice of Objection before 5:00 p.m. on 
the day which is fourteen (14) days after the date the Notice of Determination of Claim is
deemed to be received.

If you do not dispute the determination of your Claim herein in accordance with the above 
instructions and the Claim Procedure Order, the amount of your Claim will be deemed to be 
accepted and the Claim shall be a Proven Claim in the amount set forth herein.

If you have any questions or concerns regarding the Claims Procedure Order, please contact the 
Liquidator directly.

DATED the_______ day of________________ 2018.

KPMG Inc., solely in its capacity as 
Court-appointed Liquidator of 
Tarn Financial Corporation

Per:
Anamika Gcidia 
Senior Vice President

28236837.1



-20

SCHEDULE D

NOTICE OF OBJECTION

IN THE MATTER OF THE WINDING-UP PROCEEDING OF TARN FINANCIAL 
CORPORATION (“TARN FINANCIAL”)

To: KJPMG Inc., in its capacity as Court-appointed Liquidator of Tam Financial (the
“Liquidator”)

Date: ___________________________

Claimant:___________________________(the “Claimant”)

Pursuant to the Claims Procedure Order dated April 13, 2018, the Claimant hereby gives notice
that it disputes the Notice of Determination of Claim dated_________________ , 2018, issued by
the Liquidator.

The Claimant disputes the Claim as partially allowed, partially disallowed or disallowed in the 
said Notice of Determination of Claim as follows:

Amount of Claim determined by the Amount of Claim per Claimant 
Liquidator as set out in the Notice of 

Determination of Claim

S
s

$
s

Reason for the dispute (attach copies of any supporting documentation)
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Address for service of this Notice of Objection: 

KPMG Inc.,
in its capacity as court-appointed Liquidator 
of Tam Financial Corporation 

333 Bay Street, Suite 4600 
Toronto, Ontario, M5H 2S5

Attention: Marcel Rethore
Fax: 416-777-3364
E-mail: tam@kpmg.ca

THIS FORM AND ANY REQUIRED SUPPORTING DOCUMENTATION MUST BE 
RETURNED TO THE LIQUIDATOR BY REGISTERED MAIL, PERSONAL SERVICE, 
EMAIL (IN PDF FORMAT), FACSIMILE OR COURIER TO THE ABOVE-NOTED 
ADDRESS AND MUST BE RECEIVED BY THE LIQUIDATOR BEFORE 5:00 P.M. ON 
THE FOURTEENTH (14) CALENDAR DAY AFTER THE DATE THE NOTICE OF 
DETERMINATION OF CLAIM IS DEEMED TO BE RECEIVED.

DATED the_______ day of________________ 2018.

(Signature of Witness) (Signature of Claimant)

If the Claimant is not an individual, print name of Claimant, and name and title of authorized 
signatory:

Per:
(Signature of authorized signatory) 
Name:
Title:
I have the authority to bind the corporation
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Court File No. CV-17-11697-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE 

(Commercial List)

FRIDAY, THE 13,h 

DAY OF APRIL, 2018

VOLKAN BASEGMEZ, CEM BLEDA BASEGMEZ, ANIL RUKAN BASEGMEZ, 
BA&B CAPITAL INC., SERDAR KOCTURK 

and KAAN HOLDINGS INC.

Applicants

- and -

ALI AKMAN, SAMM CAPITAL HOLDINGS INC. 
and TARN FINANCIAL CORPORATION

Respondents

APPLICATION UNDER Sections 207 and 24S of the 
Business Corporations Act, R.S.O. 1990, c. B.16.

MOTION UNDER Section 101 of the 
Courts of Justice Act, R.S.O. 1990, c. C.43

ORDER
(appointing Receiver)

THIS MOTION made by KPMG Inc. (“KPMG”), in its capacity as court-appointed 

liquidator (in such capacity, the “Liquidator”) pursuant to section 207 of the Business 

Corporations Act of the effects and estate of Tam Financial Corporation (“Tarn Financial”) and 

appointed pursuant to the Winding Up Order of Justice Lederman dated September 15, 2017 (the 

“Winding Up Order”), which appointment was effective on September 25, 2017, for an Order 

pursuant to section 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended (the “CJA”) 

appointing KPMG as receiver and manager (in such capacities, the “Receiver”) without security,
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of all of the assets, undertakings and properties of Tam Construction Corporation (“Tarn 

Construction”) acquired for, or used in relation to a business carried on by Tam Construction, 

was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the Second Report of the Liquidator dated April 9, 2018 and on hearing 

the submissions of counsel for the Liquidator, and such other counsel as were present as indicated 

on the Counsel Slip, no one appearing for any other person on the Service List, although properly 

served as appears from the Affidavit of Service sworn April 10, 2018, filed, and on reading the 

consent of KPMG to act as the Receiver,

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion 

Record is hereby abridged and validated so that this Motion is properly returnable today and hereby 

dispenses with further service thereof.

APPOINTMENT

2. THIS COURT ORDERS that pursuant to section 101 of the CJA, KPMG is hereby 

appointed Receiver, without security, of all of the assets, undertakings and properties of Tarn 

Construction acquired for, or used in relation to a business carried on by Tam Construction, 

including all proceeds thereof (the “Property”).

RECEIVER’S POWERS

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not 

obligated, to act at once in respect of the Property and, without in any way limiting the generality 

of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the 

following where the Receiver considers it necessary or desirable:

(a) to take possession of and exercise control over the Property and any and all 

proceeds, receipts and disbursements arising out of or from the Property;

(b) to receive, preserve, and protect the Property, or any part or parts thereof, 

including, but not limited to, the changing of locks and security codes, the
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relocating of Property to safeguard it, the engaging of independent security 

personnel, the taking of physical inventories and the placement of such 

insurance coverage as may be necessary or desirable;

(c) to manage, operate, and carry on the business of Tarn Construction, 

including the powers to enter into any agreements, incur any obligations in 

the ordinary course of business, cease to carry on all or any part of the 

business, or cease to perform any contracts of Tarn Construction;

(d) to engage consultants, appraisers, agents, experts, auditors, accountants, 

managers, counsel and such other persons from time to time and on 

whatever basis, including on a temporary basis, to assist with the exercise 

of the Receiver's powers and duties, including without limitation those 

conferred by this Order;

(e) to purchase or lease such machinery, equipment, inventories, supplies, 

premises or other assets to continue the business of Tam Construction or 

any part or parts thereof;

(0 to receive and collect all monies and accounts now owed or hereafter owing 

to Tam Construction and to exercise all remedies of Tam Construction in 

collecting such monies, including, without limitation, to enforce any 

security held by Tam Construction;

(g) to take steps to commence a process to confirm the deposit amounts being 

held by Tam Construction pursuant to Agreements of Purchase and Sale 

between Tam Construction as vendor and purchasers for pre-sold 

condominium units for the contemplated development project known as 

“The Kennedy’s”;

(h) to settle, extend or compromise any indebtedness owing to Tam 

Construction;
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(i) to execute, assign, issue and endorse documents of whatever nature in 

respect of any of the Property, whether in the Receiver's name or in the 

name and on behalf of Tam Construction, for any purpose pursuant to this 

Order;

(j) to initiate, prosecute and continue the prosecution of any and all 

proceedings and to defend all proceedings now pending or hereafter 

instituted with respect to Tam Construction, the Property or the Receiver, 

and to settle or compromise any such proceedings. The authority hereby 

conveyed shall extend to such appeals or applications for judicial review' in 

respect of any order or judgment pronounced in any such proceeding;

(k) to apply to the Court for any vesting order or other orders necessary to 

convey the Property or any part or parts thereof to a purchaser or purchasers 

thereof, free and clear of any liens or encumbrances affecting such Property;

(l) to report to, meet with and discuss with such affected Persons (as defined 

below) as the Receiver deems appropriate on all matters relating to the 

Property and the receivership, and to share information, subject to such 

terms as to confidentiality as the Receiver deems advisable;

(m) to apply for any permits, licences, approvals or permissions as may be 

required by any governmental authority and any renewals thereof for and 

on behalf of and, if thought desirable by the Receiver, in the name of Tam 

Construction;

(n) to exercise any shareholder, partnership, joint venture or other rights which 

Tam Construction may have; and

(o) to take any steps reasonably incidental to the exercise of these powers or the 

performance of any statutory obligations.
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and in each case where the Receiver takes any such actions or steps, it shall be exclusively 

authorized and empowered to do so, to the exclusion of all other Persons (as defined below), 

including Tam Construction, and without interference from any other Person.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

4. THIS COURT ORDERS that (i) Tarn Construction, (ii) all of its current and former 

directors, officers, employees, agents, accountants, legal counsel and shareholders, and all other 

persons acting on its instructions or behalf, and (iii) all other individuals, firms, corporations, 

governmental bodies or agencies, or other entities having notice of this Order (all of the foregoing, 

collectively, being “Persons” and each being a “Person”) shall forthwith advise the Receiver of 

the existence of any Property in such Person’s possession or control, shall grant immediate and 

continued access to the Property to the Receiver, and shall deliver all such Property to the Receiver 

upon the Receiver's request.

5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the 

existence of any books, documents, securities, contracts, orders, corporate and accounting records, 

and any other papers, records and information of any kind related to the business or affairs of Tam 

Construction, and any computer programs, computer tapes, computer disks, or other data storage 

media containing any such infonnation (the foregoing, collectively, the “Records”) in that 

Person's possession or control, and shall provide to the Receiver or permit the Receiver to make, 

retain and take away copies thereof and grant to the Receiver unfettered access to and use of 

accounting, computer, software and physical facilities relating thereto, provided however that 

nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records, 

or the granting of access to Records, which may not be disclosed or provided to the Receiver due 

to the privilege attaching to solicitor-client communication or due to statutory provisions 

prohibiting such disclosure.

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a 

computer or other electronic system of infonnation storage, whether by independent service 

provider or otherwise, all Persons in possession or control of such Records shall forthwith give 

unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully 

copy all of the information contained therein whether by way of printing the infonnation onto
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paper or making copies of computer disks or such other manner of retrieving and copying the 

information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy 

any Records without the prior written consent of the Receiver. Further, for the purposes of this 

paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate 

access to the information in the Records as the Receiver may in its discretion require including 

providing the Receiver with instructions on the use of any computer or other system and providing 

the Receiver with any and all access codes, account names and account numbers that may be 

required to gain access to the information.

NO PROCEEDINGS AGAINST THE RECEIVER

7. THIS COURT ORDERS that no proceeding or enforcement process in any court or 

tribunal (each, a “Proceeding”), shall be commenced or continued against the Receiver except 

with the written consent of the Receiver or with leave of this Court.

NO PROCEEDINGS AGAINST TARN CONSTRUCTION OR THE PROPERTY

8. THIS COURT ORDERS that no Proceeding against or in respect of Tarn Construction 

or the Property shall be commenced or continued except with the written consent of the Receiver 

or with leave of this Court and any and all Proceedings currently under way against or in respect 

of Tam Construction or the Property are hereby stayed and suspended pending further Order of 

this Court.

NO EXERCISE OF RIGHTS OR REMEDIES

9. THIS COURT ORDERS that all rights and remedies against Tam Construction, the 

Receiver, or affecting the Property, are hereby stayed and suspended except with the written 

consent of the Receiver or leave of this Court, provided however that this stay and suspension does 

not apply in respect of any "eligible financial contract" as defined in the BIA, and further provided 

that nothing in this paragraph shall (i) empower the Receiver or Tarn Construction to carry on any 

business which Tarn Construction is not lawfully entitled to carry on, (ii) exempt the Receiver or 

Tam Construction from compliance with statutory or regulatory provisions relating to health, 

safety or the environment, (iii) prevent the filing of any registration to preserve or perfect a security 

interest, or (iv) prevent the registration of a claim for lien.
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NO INTERFERENCE WITH THE RECEIVER

10. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere 

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, licence 

or permit in favour of or held by Tam Construction, without written consent of the Receiver or 

leave of this Court.

CONTINUATION OF SERVICES

11. THIS COURT ORDERS that all Persons having oral or written agreements with Tam 

Construction or statutory' or regulatory mandates for the supply of goods and/or services, including 

without limitation, all computer software, communication and other data services, centralized 

banking services, payroll sendees, insurance, transportation services, utility or other services to 

Tam Construction are hereby restrained until further Order of this Court from discontinuing, 

altering, interfering with or terminating the supply of such goods or services as may be required 

by the Receiver, and that the Receiver shall be entitled to the continued use of Tam Construction’s 

current telephone numbers, facsimile numbers, internet addresses and domain names, provided in 

each case that the normal prices or charges for all such goods or sendees received after the date of 

this Order are paid by the Receiver in accordance with normal payment practices of Tam 

Construction or such other practices as may be agreed upon by the supplier or sendee provider and 

the Receiver, or as may be ordered by this Court.

PIPEDA

12. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Receiver shall disclose personal 

information of identifiable individuals to prospective purchasers or bidders for the Property and to 

their advisors, but only to the extent desirable or required to negotiate and attempt to complete one 

or more sales of the Property (each, a “Sale”). Each prospective purchaser or bidder to whom such 

personal information is disclosed shall maintain and protect the privacy of such information and 

limit the use of such information to its evaluation of the Sale, and if it does not complete a Sale, 

shall return all such information to the Receiver, or in the alternative destroy all such information. 

The purchaser of any Property shall be entitled to continue to use the personal information 

provided to it, and related to the Property purchased, in a manner which is in all material respects
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identical to the prior use of such information by Tarn Construction, and shall return all other 

personal information to the Receiver, or ensure that all other personal information is destroyed.

LIMITATION ON ENVIRONMENTAL LIABILITIES

13. THIS COURT ORDERS that nothing herein contained shall require the Receiver to 

occupy or to take control, care, charge, possession or management (separately and/or collectively, 

“Possession”) of any of the Property that might be environmentally contaminated, might be a 

pollutant or a contaminant, or might cause or contribute to a spill, discharge, release or deposit of 

a substance contrary to any federal, provincial or other law respecting the protection, conservation, 

enhancement, remediation or rehabilitation of the environment or relating to the disposal of waste 

or other contamination including, without limitation, the Canadian Environmental Protection Act, 

the Ontario Environmental Protection Act, the Ontario Water Resources Act, or the Ontario 

Occupational Health and Safety Act and regulations thereunder (the “Environmental 

Legislation"), provided however that nothing herein shall exempt the Receiver from any duty to 

report or make disclosure imposed by applicable Environmental Legislation. The Receiver shall 

not, as a result of this Order or anything done in pursuance of the Receiver's duties and powers 

under this Order, be deemed to be in Possession of any of the Property within the meaning of any 

Environmental Legislation, unless it is actually in possession.

LIMITATION ON THE RECEIVER’S LIABILITY

14. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result 

of its appointment or the carrying out the provisions of this Order, save and except for any gross 

negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5) 

or 81.6(3) of the BIA or under the Wage Earner Protection Program Act. Nothing in this Order 

shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any 

other applicable legislation.

RECEIVER’S ACCOUNTS AND FUNDING OF THE RECEIVERSHIP

15. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their 

reasonable fees and disbursements, in each case at their standard rates and charges unless otherwise 

ordered by the Court on the passing of accounts, and that the Receiver and counsel to the Receiver 

shall be entitled to and are hereby granted a charge (the “Receiver’s Charge”) on the Property, as
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security for such fees and disbursements, both before and after the making of this Order in respect 

of these proceedings, and that the Receiver’s Charge shall form a first charge on the Property in

priority to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise, in 

favour of any Person, but subject to sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.

16. THIS COURT ORDERS that the Liquidator is hereby authorized and directed to pay the

reasonable fees and disbursements of the Receiver and its counsel, in each case at their standard 

rates and charges, and the cost of administering Tam Construction’s receivership, all from the 

effects and estate of Tam Financial in accordance with the Winding Up Order and when so paid,

shall take the benefit of the Receiver’s Charge to the extent of such payment.

17. THIS COURT ORDERS that KPMG and its legal counsel shall not be obligated to 

maintain accounts in their capacity as Receiver and counsel to the Receiver, which are separate 

from the accounts they maintain in their capacity as Liquidator and counsel to the Liquidator, 

which accounts shall be passed from time to time in accordance with the Winding Up Order.

GENERAL

18. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for 

advice and directions in the discharge of its powers and duties hereunder.

19. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting 

as a trustee in bankruptcy of Tam Construction.

20. THIS COURT ORDERS that any interested party may apply to this Court to vary or

amend this Order on not less than seven (7) days' notice to the Receiver and to any other party 

likely to be affected by the order sought or upon such other nc er.

ENTERED AT / INSCRIT A TORONTO 
ON/BOOK NO:
LE / DANS LE REGISTRE NO:

APR 1 3 2018

PER /PAH:
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Court File No. CV-17-11697-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE 

(Commercial List)

NOURABLE

ICE-IVICEWEN

FRIDAY, THE 13th DAY 

OF APRIL, 2018

N BASEGMEZ, CEM BLEDA BASEGMEZ, ANIL RUKAN BASEGMEZ, 
BA&B CAPITAL INC., SERDAR KOCTURK 

and KAAN HOLDINGS INC.

Applicants

- and -

AL1 AKMAN, SAMM CAPITAL HOLDINGS INC. 
and TARN FINANCIAL CORPORATION

Respondents

APPLICATION UNDER Sections 207 and 248 of the Business Corporations Act, R.S.O. 1990,
c. B.16.

DEPOSIT CONFIRMATION PROCEDURE ORDER

THIS MOTION, made by KPMG Inc. (“KPMG”), in its capacity as court-appointed 

liquidator (in such capacity, the “Liquidator”) pursuant to section 207 of the Ontario Business 

Corporations Act of the effects and estate of Tarn Financial Corporation (“Tarn Financial”), 

and appointed pursuant to the Winding Up Order of Justice Lederman dated September 15,2017 

(the “Winding Up Order”) which appointment was effective on September 25, 2017, for an 

order approving and establishing a procedure for confirming deposits, was heard 

contemporaneously with a motion by the Liquidator seeking to appoint KPMG as receiver and 

manager (in such capacities, the “Receiver”) of all of the assets, undertakings and properties of 

Tam Construction Corporation (“Tarn Construction”) pursuant to section 101 of the Courts of 

Justice Act, R.S.O. 1990, c. C.43, as amended (“CJA”), this day at 330 University Avenue, 

Toronto, Ontario.
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ON READING the Second Report of the Liquidator dated April 9, 2018 and on hearing 

the submissions of counsel for the Liquidator, and such other counsel as were present as indicated 

on the Counsel Slip, no one appearing for any other person on the Service List, although properly 

served as appears from the Affidavit of Service sworn April 10, 2018, filed:

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion is hereby 

abridged and validated such that this Motion is properly returnable today, and further service of 

the Notice of Motion is hereby dispensed with.

DEFINITIONS AND INTERPRETATION

2. THIS COURT ORDERS that for the purposes of this Order, and the schedules appended 

herein, the following terms shall have the following meanings:

(a) “Additional Deposit'’ means a Deposit paid after March 31, 2018;

(b) “Amended and Restated Deposit Statement’’ means the document restating the 

Deposit remitted by a Purchaser up to and including March 31, 2018 and setting 

out any Additional Deposit remitted by a Purchaser, as prepared by the Receiver, 

with the assistance of the Deposit Trustee, in the form substantially attached as 

Schedule “B” to this Order;

(c) “APS” means an agreement of purchase and sale between Tarn Construction and a 

Purchaser for the sale and purchase of a Proposed Unit at the contemplated 

Development Project;

(d) “Business Day” means a day, other than a Saturday or a Sunday, on which banks 

are generally open for business in Toronto, Ontario;

(e) “Court” means the Ontario Superior Court of Justice, Commercial List;
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(f) “Deposit” means any monies including, without limitation, deposit monies and 

monies on account of extras and upgrades paid by a Purchaser pursuant to an APS 

for a Proposed Unit at the Development Project;

(g) “Deposit Confirmation Bar Date” means 5:00 PM Eastern Standard Time on May 

15, 2018 with respect to the Deposits set out on the Deposit Statement and thirty 

(30) calendar days after the date set out on the Amended and Restated Deposit 

Statement with respect to the Additional Deposits, or such later date as may be 

ordered by this Court;

(h) “Deposit Confirmation Procedure” means the procedure outlined in this Order in 

connection with the confirmation and assertion of Deposits remitted to Tam 

Construction, as amended or supplemented by further Order of the Court;

(i) “Deposit Statement” means the document setting out the Deposit remitted by a 

Purchaser up to and including March 31, 2018, as prepared by the Receiver, with 

the assistance of the Deposit Trustee, in the fonn substantially attached as Schedule 

“A” to this Order;

(j) “Deposit Trustee” means Bennett Jones LLP;

(k) “Development Project” means the contemplated residential condominium 

development located at 2035 Kennedy Road, Toronto, Ontario, known as the “The 

Kennedys”;

(l) “Known Additional Deposit” has the meaning set forth in paragraph 17 of this 

Order;

(m) “Known Deposit” has the meaning set forth in paragraph 13 of this Order;

(n) “Notice of Dispute of Amended and Restated Deposit Statement” means a 

notice disputing the Amended and Restated Deposit Statement, substantially in the 

form attached as Schedule “D” to this Order;
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(o) “Notice of Dispute of Deposit Statement” means a notice disputing the Deposit 

Statement, substantially the form attached as Schedule “C” to this Order;

(p) “Proposed Unit” means a residential condominium unit at the Development 

Project;

(q) “Purchaser” means any individual, firm, corporation, limited or unlimited liability 

company, general or limited partnership, association, trust (including a real estate 

investment trust), unincorporated organization, joint venture, government or any 

agency or instrumentality thereof or any other entity, that has entered into an APS 

and/or has paid a Deposit, as indicated by the books and records of Tam 

Construction and/or the Deposit Trustee;

(r) “Receiver” means KPMG, in its capacity as court-appointed receiver and manager 

of all of the assets, undertakings and properties of Tam Construction pursuant to 

the Receivership Order; and

(s) “Receivership Order” means the Order appointing KPMG as Receiver pursuant 

to section 101 of the CJA granted on April 13, 2018 by the Court in these 

proceedings.

3. THIS COURT ORDERS that all references as to time herein shall mean local time in 

Toronto, Ontario, Canada, and any reference to an event occurring on a Business Day shall mean 

prior to 5:00 p.m. Toronto time on such Business Day unless otherwise indicated herein.

4. THIS COURT ORDERS that all references to the word “including” shall mean 

“including without limitation”, and that all references to the singular herein include the plural, the 

plural include the singular, and that any gender includes all genders.

5. THIS COURT ORDERS that the Deposit Confirmation Procedure and the form of the 

Deposit Statement, the Amended and Restated Deposit Statement, the Notice of Dispute of Deposit 

Statement and the Notice of Dispute of Amended and Restated Deposit Statement be and are 

hereby approved. Notwithstanding the foregoing, the Receiver may from time to time, make minor 

changes to the forms, in its sole discretion, as may be necessary or desirable.

28236837.1



6. THIS COURT ORDERS that the Receiver is hereby authorized to use reasonable 

discretion as to the adequacy of compliance with respect to the manner in which forms delivered 

hereunder are completed and executed, and may waive strict compliance with the requirements of 

this Order as to completion, execution and submission of such forms and to request any further 

documentation from a Purchaser that the Receiver may require.

7. THIS COURT ORDERS that copies of all forms delivered and received hereunder, as 

applicable, shall be maintained by the Receiver.

ROLE OF THE RECEIVER

8. THIS COURT ORDERS that the Receiver, in addition to its prescribed rights and 

obligations under the Receivership Order, shall administer the Deposit Confirmation Procedure 

provided for herein and is hereby directed and empowered to take such actions and fulfill such 

other roles as are contemplated by this Order.

NOTICE REQUIREMENTS

9. THIS COURT ORDERS that the Receiver shall, no later than five (5) Business Days 

after the date of this Order, deliver to each Purchaser a Deposit Statement.

10. THIS COURT ORDERS that the Receiver shall, no later than ten (10) Business Days 

after the Deposit Trustee receives an Additional Deposit from a Purchaser, deliver to such 

Purchaser an Amended and Restated Deposit Statement.

11. THIS COURT ORDERS that the Receiver shall, no later than five (5) Business Days 

after the date of this Order, post a copy of this Order on the website maintained in respect of these 

proceedings at www.kpmg.com/ca/tam.

12. THIS COURT ORDERS that the Receiver shall be entitled to rely on the accuracy and 

completeness of the information obtained from the books and records of Tam Construction and 

the Deposit Trustee regarding the Purchasers and the Deposits. For greater certainty, the Receiver 

shall have no liability in respect of the information provided to it or otherwise obtained by it 

regarding the Purchasers and the Deposits and shall not be required to conduct any independent 

inquiry and/or investigation with respect to that information.
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DEPOSIT STATEMENT

13. THIS COURT ORDERS that the Receiver shall deliver a Deposit Statement to each 

Purchaser pursuant to paragraph 9 of this Order. Such Deposit Statement, as prepared by the 

Receiver, with the assistance of the Deposit Trustee, based on the books and records of Tam 

Construction and the Deposit Trustee, shall be substantially in the form attached hereto as Schedule 

“A” and shall specify the classification, amount and nature of such Purchaser’s Deposit (the 

“Known Deposit”).

14. THIS COURT ORDERS that any Purchaser who does not dispute the classification, 

amount or nature of the Known Deposit set forth in the Deposit Statement delivered to such 

Purchaser is not required to take any further action and the Deposit of such Purchaser shall be 

deemed to be the Known Deposit.

15. THIS COURT ORDERS that any Purchaser who wishes to dispute the classification, 

amount and/or nature of the Known Deposit set forth in the Deposit Statement delivered to such 

Purchaser, shall be required to deliver a Notice of Dispute of Deposit Statement to the Receiver so 

that it is actually received by the Receiver by no later than the Deposit Confmnation Bar Date.

16. THIS COURT ORDERS that any Purchaser that does not deliver a Notice of Dispute of 

Deposit Statement in respect of a Deposit Statement pursuant to paragraph 15, shall be forever 

barred from disputing the classification, amount or nature of the Known Deposit set forth in the 

Deposit Statement and any Deposit in excess of the amount specified in the Deposit Statement, 

except for a Known Additional Deposit, shall be forever barred and extinguished.

AMENDED AND RESTATED DEPOSIT STATEMENT

17. THIS COURT ORDERS that, in accordance with paragraph 10 of this Order, the 

Receiver shall deliver an Amended and Restated Deposit Statement to every Purchaser that pays 

an Additional Deposit to the Deposit Trustee. Such Amended and Restated Deposit Statement, as 

prepared by the Receiver, with the assistance of the Deposit Trustee, based on the books and 

records of Tam Construction and the Deposit Trustee, shall be substantially in the form attached 

hereto as Schedule “B” and shall restate the Known Deposit, and specify the classification, amount 

and nature of such Purchaser’s Additional Deposit (the “Known Additional Deposit”).
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18. THIS COURT ORDERS that any Purchaser who does not dispute the classification, 

amount or nature of the Known Additional Deposit set forth in the Amended and Restated Deposit 

Statement delivered to such Purchaser is not required to take any further action and the Additional 

Deposit of such Purchaser shall be deemed to be the Known Additional Deposit.

19. THIS COURT ORDERS that any Purchaser who wishes to dispute the classification, 

amount and/or nature of the Known Additional Deposit set forth in the Amended and Restated 

Deposit Statement delivered to such Purchaser, shall be required to deliver a Notice of Dispute of 

Amended and Restated Deposit Statement to the Receiver so that it is actually received by the 

Receiver by no later than the Deposit Confirmation Bar Date.

20. THIS COURT ORDERS that any Purchaser that does not deliver a Notice of Dispute of 

Amended and Restated Deposit Statement in respect of an Amended and Restated Deposit 

Statement pursuant to paragraph 19, shall be forever barred from disputing the classification, 

amount or nature of the Known Additional Deposit set forth in the Amended and Restated Deposit 

Statement and any Deposit in excess of the amount specified in the Amended and Restated Deposit 

Statement shall be forever barred and extinguished.

DETERMINATION OF DEPOSITS

21. THIS COURT ORDERS that, except as contemplated by paragraphs 14, 16, 18 and 20 

of this Order, the applicable procedures for reviewing and determining Deposits shall be 

established by further Order of the Court.

SERVICE AND NOTICE

22. THIS COURT ORDERS that, except as set out in this Order, any Deposit Statement or 

Amended and Restated Deposit Statement to be given under this Order by the Receiver to a 

Purchaser shall be in writing and may be delivered by prepaid ordinary mail, by courier, by 

delivery, by facsimile transmission or electronic mail to the Purchaser to such address, facsimile 

number or e-mail address, as applicable, for such Purchaser as shown on the books of Tam 

Construction or the Deposit Trustee. Any such service and delivery shall be deemed to have been 

received: (i) if sent by ordinary mail, on the third Business Day after mailing within Ontario, the 

fifth Business Day after mailing within Canada (other than within Ontario) and the tenth Business
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Day after mailing internationally; (ii) if sent by courier or personal delivery, on the next Business 

Day following dispatch; and (iii) if delivered by facsimile transmission or email by 5:00 p.m. on a 

Business Day, on such Business Day and if delivered after 5:00 p.m. or other than on a Business 

Day, on the following Business Day.

23. THIS COURT ORDERS that any Notice of Dispute of Deposit Statement and/or Notice 

of Dispute of Amended and Restated Deposit Statement required to be delivered to the Receiver 

under this Order shall be in writing and, where applicable, substantially in the form provided for 

in this Order, and will be sufficiently delivered only if delivered to:

KPMG Inc,
in its capacity as court-appointed Receiver and Manager 
of Tarn Construction Corporation 
333 Bay Street, Suite 4600 
Toronto, Ontario, M5H 2S5

Attention: Marcel Rethore
Phone: 1-855-222-8083
Fax: 416-777-3364
E-mail: tamtaknnm.ca

24. THIS COURT ORDERS that in the event that the day on which any notice or 

communication required to be delivered pursuant to the Deposit Confirmation Procedure is not a 

Business Day then such notice or communication shall be required to be delivered on the next 

Business Day.

25. THIS COURT ORDERS that if, during any period during which notices or other 

communications are being given pursuant to this Order a postal strike or postal work stoppage of 

general application should occur, such notices or other communications then not received or 

deemed received shall not, absent further Order of this Court, be effective. Notices and other 

communications given hereunder during the course of any such postal strike or work stoppage of 

general application shall only be effective if given by courier, delivery, facsimile transmission or 

electronic mail in accordance with this Order.
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GENERAL PROVISIONS

26. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for 

advice and directions in connection with the discharge or variation of its powers and duties under 

this Order.

27. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its respective agents in carrying out the terms of 

this Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Receiver, as an officer of this 

Court, as may be necessary or desirable to give effect to this Order, to grant representative status 

to the Receiver in any foreign proceeding, or to assist the Receiver and its respective agents in 

carrying out the terms of this Order.

28. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, 

for the recognition of this Order and for assistance in carrying out the terms of this Order, and that 

the Receiver is authorized and empowered to act as a representative in respect of the within 

proceedings for the purpose of having these proceedings recognized in a jurisdiction outside 

Canada.

ENTERED AT / IN3CRIT A TORONTO 
ON/BOOK NO:
LE/DANS LE REGISTRE NO:

APR 1 3 2018

PER/PAR:
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SCHEDULE“A”

DEPOSIT STATEMENT
IN RESPECT OF A DEPOSIT PAID TO TARN CONSTRUCTION CORPORATION

Date: [Insert Date of Issuance]

Deposit Reference Number: [Insert Deposit Reference Number]

To:

Regarding:

Proposed Unit:

[Insert Name of Purchaser] (the “Purchaser”)

[Insert Address of Purchaser]

Agreement of Purchase and Sale between Tam 
Construction Corporation and the Purchaser dated 
[Insert signing date of Agreement of Purchase and 
Sale] (the “APS”)
[Unit [•], Level [•], TSCP, City of Toronto] 
[Suite [•], 2035 Kennedy Road, Toronto, Ontario, 
MIT 3G2] (the “Proposed Unit”)

As you may be aware, on September 15, 2017, the Ontario Superior Court of Justice (the “Court”) 
granted an Order (the “Winding Up Order”) pursuant to the Business Corporations Act, R.S.O. 
1990, c. B.16., as amended, appointing KPMG Inc. (“KPMG”) as liquidator (in such capacity, the 
“Liquidator”) of the effects and estate of Tarn Financial Corporation (“Tarn Financial”), which 
appointment was effective on September 25, 2017, for the purpose of winding up Tam Financial 
and distributing its assets (the “Winding Up Proceedings”). Tam Financial owns and operates 
Tam Construction Corporation (“Tarn Construction”) which contemplated the residential 
condominium development known as The Kennedys’ (the “Development Project”) at the real 
property owned by Tam Financial and municipally known as 2035 Kennedy Road, Toronto, 
Ontario.

On April 13, 2018, the Court granted an Order (the “Receivership Order”) pursuant to section 
101 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended, appointing KPMG as receiver 
and manager (in such capacities, the “Receiver”) of all of the assets, undertakings and properties 
of Tam Construction (the “Receivership”). On April 13, 2018, the Court also granted a Deposit 
Confirmation Procedure Order approving and establishing a procedure for confirming deposits 
(the “Deposit Confirmation Procedure Order”). Copies of all Orders and information pertaining 
to the Winding Up Proceedings and the Receivership can be found at www.kpmg.com/ca/tam.

Capitalized temis not defined herein have the meanings given to them in the Deposit Confirmation 
Procedure Order.

YOU ARE RECEIVING THIS DEPOSIT STATEMENT PURSUANT TO THE DEPOSIT 
CONFIRMATION PROCEDURE ORDER BECAUSE THE RECEIVER HAS IDENTIFIED

28236837.1
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THAT YOU HAVE AN EXECUTED APS FOR THE PURCHASE OF A PROPOSED UNIT AT 
THE DEVELOPMENT PROJECT.

According to the books and records of the Deposit Trustee, Bennett Jones LLP, the amounts 
presented below have been received in conjunction with your APS as at March 31. 2018. AH 
amounts are in Canadian dollars unless otherwise stated. If you agree with the amounts 
presented below in the Known Deposit table, YOU ARE NOT REQUIRED TO DO 
ANYTHING FURTHER. The Receiver will take your silence on the matter to mean that you 
are in agreement with the amount of the Known Deposit as defined in the Deposit 
Confirmation Procedure Order and as set out below.

KNOWN DEPOSIT AS AT MARCH 31, 2018

Payment Type Deposit
Date

Deposit Amount Deposit Classification
(APS Deposit or
Upgrades)

Total

IF YOU WISH TO DISPUTE THE CLASSIFICATION, AMOUNT OR NATURE OF THE 
KNOWN DEPOSIT SET FORTH IN THIS DEPOSIT STATEMENT, YOU MUST TAKE 
THE STEPS OUTLINED BELOW.

The Deposit Confirmation Procedure Order provides that if you disagree with the Known Deposit 
set forth in this Deposit Statement, you must deliver to the Receiver a completed Notice of Dispute 
of Deposit Statement before 5:00 PM Eastern Standard Time on May 15, 2018 (the “Deposit 
Confirmation Bar Date”), a copy of which is enclosed with this Deposit Statement.
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If you make an Additional Deposit pursuant to your APS after March 31, 2018, the Receiver will 
send you an Amended and Restated Deposit Statement in accordance with the Deposit 
Confirmation Procedure Order. You are not required to do anything in respect of your Additional 
Deposit until you receive the Amended and Restated Deposit Statement.

IF YOU FAIL TO DELIVER A NOTICE OF DISPUTE OF DEPOSIT STATEMENT IN 
RESPECT OF A DEPOSIT STATEMENT BY THE DEPOSIT CONFIRMATION BAR 
DATE, YOU SHALL BE FOREVER BARRED FROM DISPUTING THE 
CLASSIFICATION, AMOUNT OR NATURE OF THE KNOWN DEPOSIT SET FORTH 
IN THE DEPOSIT STATEMENT AND ANY DEPOSIT IN EXCESS OF THE AMOUNT 
SPECIFIED IN THE DEPOSIT STATEMENT, EXCEPT FOR A KNOWN ADDITIONAL 
DEPOSIT, SHALL BE FOREVER BARRED AND EXTINGUISHED.

If you have any questions or concerns about the Deposit Confirmation Procedure Order or this 
Deposit Statement, please contact the Receiver directly at the following address:

KPMG Inc.,
in its capacity as court-appointed Receiver and Manager 
of Tam Construction Corporation 
333 Bay Street, Suite 4600 
Toronto, Ontario, M5H 2S5

Attention: Marcel Rethore
Phone: 1-855-222-8083
Fax: 416-777-3364
E-mail: tamfhknmu.ca

DATED the_______ day of_________________ 2018.
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SCHEDULE“B”

AMENDED AND RESTATED DEPOSIT STATEMENT 
IN RESPECT OF A DEPOSIT PAID TO TARN CONSTRUCTION CORPORATION

Capitalized terms not defined herein have the meanings given to them in the Deposit Confirmation 
Procedure Order of the Ontario Superior Court of Justice dated April 13, 2018 (the “Deposit 
Confirmation Procedure Order”) or the Deposit Statement.

Date: [Insert Date of Issuance]

Deposit Reference Number: 

To:

Regarding:

Proposed Unit:

[Insert Deposit Reference Number]

[Insert Name of Purchaser] (the “Purchaser”)

[Insert Address of Purchaser]

Agreement of Purchase and Sale between Tam 
Construction Corporation and the Purchaser dated 
[Insert signing date of Agreement of Purchase and 
Sale] (the “APS”)
[Unit [•], Level [•], TSCP, City of Toronto] 
[Suite [•], 2035 Kennedy Road, Toronto, Ontario, 
MIT 3G2] (the “Proposed Unit”)

YOU ARE RECEIVING THIS AMENDED AND RESTATED DEPOSIT STATEMENT 
PURSUANT TO THE DEPOSIT CONFIRMATION PROCEDURE ORDER BECAUSE THE 
RECEIVER HAS IDENTIFIED THAT YOU HAVE AN EXECUTED APS FOR THE 
PURCHASE OF A PROPOSED UNIT AT THE DEVELOPMENT PROJECT AND YOU HAVE 
MADE AN ADDITIONAL DEPOSIT PURSUANT TO YOUR APS AFTER MARCH 31,20IS.

According to the books and records of the Deposit Trustee, Bennett Jones LLP, the Known 
Additional Deposit amounts presented below have been received in conjunction with your 
APS after March 31, 2018, and as of the date of this Amended and Restated Deposit 
Statement. All amounts are in Canadian dollars unless otherwise stated. If you agree with 
the amounts presented below in the Known Additional Deposit table, YOU ARE NOT 
REQUIRED TO DO ANYTHING FURTHER. The Receiver will take your silence on the 
matter to mean that you are in agreement with the Known Additional Deposit, as defined in 
the Deposit Confirmation Procedure Order and as set out below.

The Known Deposit set out in the Deposit Statement originally delivered to you is restated 
below. Please refer to the Deposit Statement for instructions and the deadline for disputing 
the classification, amount or nature of the Known Deposit restated below.

RESTATED KNOWN DEPOSIT AS AT MARCH 31, 2018
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Payment Type Deposit
Date

Deposit Amount Deposit Classification
(APS Deposit or
Upgrades)

Total

KNOWN ADDITIONAL DEPOSIT MADE AFTER MARCH 31, 2018

Payment Type Deposit
Date

Deposit Amount Deposit Classification
(APS Deposit or
Upgrades)

Total

IF YOU WISH TO DISPUTE THE CLASSIFICATION, AMOUNT OR NATURE OF THE 
KNOWN ADDITIONAL DEPOSIT SET FORTH IN THIS AMENDED AND RESTATED 
DEPOSIT STATEMENT, YOU MUST TAKE THE STEPS OUTLINED BELOW.

The Deposit Confirmation Procedure Order provides that if you disagree with the Known 
Additional Deposit set forth in this Amended and Restated Deposit Statement, you must deliver to 
the Receiver a completed Notice of Dispute of Amended and Restated Deposit Statement before
5:00 PM Eastern Standard Time thirty (30) calendar days after the date of this Amended
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and Restated Deposit Statement, being IDate to be Insertcdl (the “Deposit Confirmation Bar 
Date”).

If you have already submitted a Notice of Dispute of Deposit Statement in respect of the Known 
Deposit restated herein in this Amended and Restated Deposit Statement, then YOU ARE NOT 
REQUIRED TO RE-SUBMIT a Notice of Dispute of Amended and Restated Deposit Statement 
in respect of the Known Deposit restated herein.

IF YOU FAIL TO DELIVER A NOTICE OF DISPUTE OF AMENDED AND RESTATED 
DEPOSIT STATEMENT IN RESPECT OF AN AMENDED AND RESTATED DEPOSIT 
STATEMENT BY THE DEPOSIT CONFIRMATION BAR DATE, YOU SHALL BE 
FOREVER BARRED FROM DISPUTING THE CLASSIFICATION, AMOUNT OR 
NATURE OF THE ADDITIONAL KNOWN DEPOSIT SET FORTH IN THE AMENDED 
AND RESTATED DEPOSIT STATEMENT AND ANY DEPOSIT IN EXCESS OF THE 
AMOUNT SPECIFIED IN THE AMENDED AND RESTATED DEPOSIT STATEMENT 
SHALL BE FOREVER BARRED AND EXTINGUISHED.

If you have any questions or concerns about the Deposit Confirmation Procedure Order or this 
Amended and Restated Deposit Statement, please contact the Receiver directly at the following 
address:

KPMG Inc.,
in its capacity as court-appointed Receiver and Manager 
of Tam Construction Corporation 
333 Bay Street, Suite 4600 
Toronto, Ontario, M5H 2S5

Attention: Marcel Relhore
Phone: 1-855-222-80S3
Fax: 416-777-3364
E-mail: tamffl-'kpme.ca

DATED the day of 2018.
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SCHEDULE“C”

NOTICE OF DISPUTE OF DEPOSIT STATEMENT 
IN RESPECT OF A DEPOSIT PAID TO TARN CONSTRUCTION CORPORATION

Capitalized terms not defined herein have the meanings given to them in the Deposit Confirmation 
Procedure Order of the Ontario Superior Court of Justice dated April 13, 2018 (the “Deposit 
Confirmation Procedure Order”) or the Deposit Statement.

I. PARTICULARS OF PURCHASER

Deposit Reference Number: [Insert Deposit Reference Number listed on Deposit
Statement]

Full Legal Name of Purchaser 

Full Mailing Address of Purchaser

Telephone Number 

Email Address 

Attention (Contact Person)

II. DISPUTE OF KNOWN DEPOSIT SET OUT IN DEPOSIT STATEMENT

The Purchaser hereby disputes the classification, amount and/or nature of the Known Deposit set 
out in the Deposit Statement and asserts the Deposit as set out in the following table.

KNOWN DEPOSIT AS AT MARCH 31, 2018

Payment Type Deposit
Date

Deposit Amount Deposit Classification
(APS Deposit or
Upgrades)
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Total

III. REASONS FOR DISPUTE

Provide full particulars below as to the basis for the Purchaser’s dispute of the Known Deposit as 
set out in the Deposit Statement and provide supporting documentation. This includes, without 
limitation, description and copies of agreement(s) giving rise to the Deposit and proof of Deposit 
dates and amounts (copies of cheques, bank statements or other form of proof from a financial 
institution to confirm that a deposit was paid by the Purchaser named on the APS). The particulars 
provided must support the value of the Deposit as stated by the Purchaser in the table above.

Dated at this________ day of_____________ , 2018.

Signature of Purchaser or its 
Authorized Signatory
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This Notice of Dispute of Deposit Statement MUST be delivered to the Receiver at the address 
below by no later than 5:00 PM Eastern Standard Time on May 15, 2018 (the “Deposit 
Confirmation Bar Date”).

KPMG Inc.,
in its capacity as court-appointed Receiver and Manager 
of Tam Construction Corporation 
333 Bay Street, Suite 4600 
Toronto, Ontario, M5H 2S5

Attention: Marcel Rethore
Phone: 1-855-222-8083
Fax: 416-777-3364
E-mail: tam@knmu.ca

If a completed Notice of Dispute of Deposit Statement in respect of the Known Deposit is not 
received by the Receiver by the Deposit Confirmation Bar Date, the Purchaser shall be forever 
barred from disputing the classification, amount or nature of the Known Deposit and any Deposit 
of a different classification or nature or in excess of the amount specified in the Known Deposit, 
except for a Known Additional Deposit, shall be forever barred and extinguished.

IF A NOTICE OF DISPUTE OF DEPOSIT STATEMENT IS NOT RECEIVED BY THE 
RECEIVER WITHIN THE PRESCRIBED TIME PERIOD, THE KNOWN DEPOSIT AS 
SET OUT IN THE DEPOSIT STATEMENT WILL BE DEEMED TO BE THE KNOWN 
DEPOSIT OF THE PURCHASER AND WILL BE FINAL AND BINDING ON THE 
PURCHASER FOR ALL PURPOSES.
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SCHEDULE «D”

NOTICE OF DISPUTE OF AMENDED AND RESTATED DEPOSIT STATEMENT 
IN RESPECT OF A DEPOSIT PAID TO TARN CONSTRUCTION CORPORATION

Capitalized terms not defined herein have the meanings given to them in the Deposit Confirmation 
Procedure Order of the Ontario Superior Court of Justice dated April 13, 2018 (the “Deposit 
Confirmation Procedure Order”), the Deposit Statement or the Amended and Restated Deposit 
Statement.

I. PARTICULARS OF PURCHASER

Deposit Reference Number: [Insert Deposit Reference Number listed on the
Amended and Restated Deposit Statement]

Full Legal Name of Purchaser

Full Mailing Address of Purchaser

Telephone Number 

Email Address 

Attention (Contact Person)

II. DISPUTE OF KNOWN ADDITIONAL DEPOSIT SET OUT IN AMENDED AND 
RESTATED DEPOSIT STATEMENT

The Purchaser hereby disputes the classification, amount and/or nature of the Known Additional 
Deposit set out in the Amended and Restated Deposit Statement and asserts the Additional 
Deposits as set out in the following table (see next page).

KNOWN ADDITIONAL DEPOSIT MADE AFTER MARCH 31, 2018

Payment Type Deposit
Date

Deposit Amount Deposit Classification
(APS Deposit or
Upgrades)

Total
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III. REASONS FOR DISPUTE

Provide full particulars below as to the basis for the Purchaser’s dispute of the Known Additional 
Deposit as set out in the Amended and Restated Deposit Statement and provide supporting 
documentation. This includes, without limitation, description and copies of agreement(s) giving 
rise to the Additional Deposit and proof of Additional Deposit dates and amounts (copies of 
cheques, bank statements or other form of proof from a financial institution to confirm that a 
deposit was paid by the Purchaser named on the APS). The particulars provided must support the 
value of the Additional Deposit as stated by the Purchaser in the table above.

Dated at this________ day of_____________ , 2018.

Signature of Purchaser or its 
Authorized Signatory

This Notice of Dispute of Amended and Restated Deposit Statement MUST be delivered to the 
Receiver at the address below by no later than 5:00 PM Eastern Standard Time thirty (30) 
calendar days after the date set out on the Amended and Restated Deposit Statement (the
“Deposit Confirmation Bar Date”).

KPMG Inc.,
in its capacity as court-appointed Receiver and Manager 
of Tam Construction Corporation 
333 Bay Street, Suite 4600 
Toronto, Ontario, M5H 2S5

Attention: Marcel Rethore
Phone: 1-855-222-8083
Fax: 416-777-3364
E-mail: tam@kpirm.ca
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If a completed Notice of Dispute of Amended and Restated Deposit Statement in respect of the 
Known Additional Deposit is not received by the Receiver by the Deposit Confirmation Bar Date, 
the Purchaser shall be forever barred from disputing the classification, amount or nature of the 
Known Additional Deposit and any Additional Deposit of a different classification or nature or in 
excess of the amount specified in the Known Additional Deposit shall be forever barred and 
extinguished.

IF A NOTICE OF DISPUTE OF AMENDED AND RESTATED DEPOSIT STATEMENT 
IS NOT RECEIVED BY THE RECEIVER WITHIN THE PRESCRIBED TIME PERIOD, 
THE KNOWN ADDITIONAL DEPOSIT AS SET OUT IN THE AMENDED AND 
RESTATED DEPOSIT STATEMENT WILL BE DEEMED TO BE THE KNOWN 
ADDITIONAL DEPOSIT OF THE PURCHASER AND WILL BE FINAL AND BINDING 
ON THE PURCHASER FOR ALL PURPOSES.
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ASSET PURCHASE AGREEMENT

THIS AGREEMENT is made as of April 20, 2018 

BETWEEN

SUNRAY GROUP OF HOTELS INC., a corporation 
incorporated under the laws of the Province of Ontario (the
“Purchaser”),

- and -

TARN FINANCIAL CORPORATION, a coiporation 
incorporated under the laws of the Province of Ontario (the 
“Vendor”).

WHEREAS pursuant to the Order of the Honourable Mr. Justice Lederman of the 
Ontario Superior Court of Justice (Commercial List) (the “Court”) dated September 15, 2017 
(the “Winding Up Order”), KPMG Inc. was appointed as liquidator of the Vendor, effective 
September 25, 2017, (in such capacity, the “Liquidator”) under sections 207 and 248 of the 
Business Corporations Act, R.S.O. 1990, c. B.16, as amended;

AND WHEREAS pursuant to the Winding Up Order, the Liquidator is authorized to 
market the assets, property and undertaking of the Vendor for sale and, subject to approval of the 
Court, negotiate such terms and conditions of sale as the Liquidator in its discretion may deem 
appropriate;

AND WHEREAS pursuant to the Order of the Honourable Mr. Justice McEwen of the 
Court dated November 29, 2017 (the “Sale Process Order”), the Liquidator was authorized to 
conduct a sale process (the “Sale Process”) as set out in Schedule “A” to the Sale Process Order;

AND WHEREAS the Vendor desires to sell and assign and the Purchaser desires to 
purchase and assume the Purchased Assets and Assumed Liabilities upon and subject to the 
terms and conditions set out in this Agreement.

NOW THEREFORE, in consideration of the covenants and agreements herein 
contained, the parties agree as follows:

ARTICLE 1 - INTERPRETATION

1.01 Definitions

In this Agreement, unless something in the subject matter or context is inconsistent 
therewith, capitalized terms shall be as defined in the Sale Process Order (including the Sale 
Process) unless otherwise defined below or elsewhere herein:

“Accounts Receivable” means the accounts receivable recorded as such in the Books and 
Records of the Vendor relating to the Business.
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“Affiliates” means, with respect to any Person, any other Person that controls or is controlled by 
or is under common control with the referent Person.

“Agreement” means this agreement, including its recitals and schedules, as amended from time 
to time.

“Applicable Law” means:

(i) any applicable domestic or foreign law including any statute, subordinate legislation or 
treaty, as well as the common law; and

(ii) any applicable and enforceable rule, requirement, order, judgment, injunction, award or 
decree of a Governmental Authority.

“Approval and Vesting Order” means a final, non-appeal able order of the Court substantially 
in the form attached hereto as Exhibit “A”, that has not been stayed, vacated, or stayed pending 
appeal: (i) approving the sale of the Purchased Assets and assignment of the Assigned Contracts 
by the Vendor to the Purchaser pursuant to the terms of this Agreement; and (ii) providing for 
the vesting of the right, title, benefit and interest of the Vendor in and to the Purchased Assets in 
and to the Purchaser, free and clear of all Liens other than the Permitted Encumbrances.

“Assigned Contracts” means those Contracts and Permits set out in Exhibit “B”.

“Assignment and Assumption Agreement” means an agreement pursuant to which the Vendor 
will assign the Assigned Contracts to the Purchaser and the Purchaser will assume the Assumed 
Liabilities at the Time of Closing, substantially in the form of the document set out in 
Exhibit “C”.

“Adjustments” has the meaning set out in Section 6.01.

“Assumed Liabilities” has the meaning set out in Section 2.07.

“Back-Up Bid” is as defined in the Sale Process.

“Bargaining Unit Employees” means all Employees represented by Unite Here.

“Books and Records” means all personnel records, inspection records, financial records, and 
other records, books, documents and data bases recorded or stored by means of any device, 
including in electronic form, relating to the Business, the Purchased Assets and the Employees as 
are in the possession or under the control of the Vendor.

“Business” means the business activities and operations of the Vendor associated with the Delta 
Toronto East hotel located at 2035 Kennedy Road in Scarborough, Ontario.

“Business Day” means a day other than a Saturday, Sunday, statutory or civic holiday in 
Toronto, Ontario.



“Claim” means any actual or threatened civil, criminal, administrative, regulatory, arbitral or 
investigative inquiry, action, suit, investigation, assessment, reassessment or proceeding and any 
loss, claim or demand relating thereto or resulting therefrom, or any other claim or demand of 
whatever nature or kind.

“Closing Date” means seven (7) Business Days following the date of the Approval and Vesting 
Order, or such other date as may be agreed in writing between the parties hereto.

“Collective Agreement” means the collective agreement between Delta Toronto East and Unite 
Here Local 75 in respect of the term between February 1, 2014 and January 31, 2018.

“Condo Purchase Agreements” means all agreements entered into by Tam Construction and 
third party purchasers of proposed units in the Condominium Project.

“Condominium Project” means the proposed condominium towers to comprise Phase 1 of the 
“The Kennedys” condominium project.

“Contract” means any contract, agreement, license, instrument or commitment recognized at 
law or equity, whether express or implied, or arising by a course of conduct or usage of trade.

“Court” means the Ontario Superior Court of Justice (Commercial List).

“Cure Costs” means the amount of all monetary defaults, if any, existing in respect of any 
Assigned Contracts or Pennits that are required to be paid in order to obtain the consent 
necessary to permit an assignment of an Assigned Contract.

“Employees” means all persons employed by the Vendor in connection with the Business as at 
the Time of Closing and includes any person who was on an approved leave of absence, layoff or 
disability on the date immediately prior to the Closing Date, and for greater certainty, includes 
all Bargaining Unit Employees.

“Environmental Law” means any Applicable Law relating to the natural or indoor environment 
including those pertaining to (i) reporting, licensing, permitting, investigating, remediating or 
controlling the presence or Release or threatened Release of Hazardous Substances, or (ii) the 
use, treatment, storage, disposal, transport, handling and the like of Hazardous Substances, 
including, for greater certainty, any such Applicable Law pertaining to occupational health and 
safety.

“Excluded Assets” has the meaning set out in Section 2.02.

“Excluded Contracts” means any Contracts disclaimed by the Vendor in the Winding Up 
Proceeding, any Contracts that are not assignable as contemplated in Section 2.08(3), and any 
other Contracts that are not Assigned Contracts.

“Governmental Authority” means any domestic or foreign legislative, executive, judicial or 
administrative body or person having jurisdiction in the relevant circumstances.
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“Hazardous Substance” means any substance, material or emission whose storage, handling, 
use, transportation or Release is prohibited, controlled or regulated by any Governmental 
Authority having jurisdiction pursuant to Enviromnental Laws, including any contaminant or 
pollutant as defined in the Environmental Protection Act (Ontario).

“Intellectual Property” means intellectual property of any nature and kind including all 
domestic and foreign trade-marks, business names, trade names, domain names, trading styles, 
patents, websites, telephone and fax numbers, trade secrets, confidential information, Software, 
industrial designs and copyrights, whether registered or unregistered, and all applications for 
registration thereof, and inventions, fonnulae, recipes, product formulations and chemistries, 
processes and processing methods, technology and techniques and know-how.

“Inventories” means all inventories of operating supplies, food, beverages and other consumable 
items used in the operation of the Business, including Unopened Food and Beverage Inventory;

“Liabilities” means all costs, expenses, charges, debts, liabilities, commitments and obligations 
of any nature or kind, whether accrued or fixed, actual, absolute, contingent, latent or otherwise, 
matured or unmatured or determined or undeterminable, including those arising under any 
Applicable Law or Claim and those arising under any Contract or undertaking or otherwise, 
including any tax liability or tort liability of the Vendor.

“License Agreement” means the licence agreement between Tam Financial and Delta Hotels 
Limited (or any successor or any signee of its interest) dated November 13, 2014.

“Liens” means any lien (statutory or otherwise), mortgage, pledge, security interest (whether 
contractual, statutory or otherwise), hypothecation, trust or deemed trust (whether contractual, 
statutory, or otherwise), execution, levy, charge, encumbrance, interest in property, or other 
financial or monetary claim which, in each case, in substance, secures payment or performance 
of an obligation, or similar charge of any kind.

“Liquidator” has the meaning set out in the recitals hereto.

“Liquidator’s Certificate” means a certificate signed by the Liquidator substantially in the form 
attached as Schedule A to the Approval and Vesting Order confinning that (i) the Purchaser has 
paid, and the Vendor has received payment of, the Purchase Price in relation to the purchase by 
the Purchaser of the Purchased Assets; and (ii) the conditions to be complied with at or prior to 
the Time of Closing as set out in Sections 5.01 and 5.02, respectively, have been satisfied or 
waived by the Vendor or the Purchaser, as applicable, pursuant to Section 5.03.

“Non-Disclosure Agreement” means the confidentiality agreement dated January 5, 2018 
between the Purchaser and Vendor.

“Outside Date” has the meaning set out in Section 5.04(b).

“Permits” means all permits, licences, certificates, approvals, authorizations, and registrations, 
or any item with a similar effect, issued or granted by any Governmental Authority.



-5-

“Permitted Encumbrances” means only those Liens related to the Purchased Assets set forth 
on Exhibit “D”.

“Person” means any individual, corporation, limited liability company, partnership, finn, joint 
venture, association, joint-stock company, trust, unincorporated organization, Governmental 
Authority or other entity.

“Personal Information” means information about an identifiable individual, but does not 
include the name, title or business address or telephone number of an employee of an 
organization.

“Proceeds” has the meaning set out in Section 7.07(1 )(b)(i).

“Purchase Price” has the meaning set out in Section 2.03.

“Purchased Assets” has the meaning set out in Section 2.01.

“Real Property” means the real property described in PINs 06164-0197 (LT) and 06164-0509 
(LT) and more particularly described at Exhibit “G”.

“Release” means any release or discharge of any Hazardous Substance including any discharge, 
spray, injection, inoculation, abandonment, deposit, spillage, leakage, seepage, pouring, 
emission, emptying, throwing, dumping, placing, exhausting, escape, leach, migration, dispersal, 
dispensing or disposal.

“Sale Process” has the meaning set out in the recitals hereto.

“Sale Process Order” has the meaning set out in the recitals hereto.

“Software” means all software relating to the Business including all versions thereof, and all 
related documentation, manuals, source code and object code, program files, data files, computer 
related data, field and data definitions and relationships, data definition specifications, data 
models, program and system logic, interfaces, program modules, routines, sub-routines, 
algorithms, program architecture, design concepts, system designs, program structure, sequence 
and organization, screen displays and report layouts, and all other material related to such 
software.

“Successful Bid” is as defined in the Sale Process.

“Tarn Construction” means Tam Construction Corporation, a wholly-owned subsidiary of Tam 
Financial Corporation.

“Tax Act” means the Income Tax Act (Canada).

“Time of Closing” means 5:00 p.m. (Toronto Time) on the Closing Date.

“Transfer Taxes” has the meaning set out in Section 2.06.
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“Unite Here” means the labour union known as Unite Here Local 75, which is the certified 
bargaining agent for the Employees in the bargaining unit at the Business.

“Unopened Food and Beverage Inventory” means food and beverages used in the operation of 
the Business that are unopened on the Closing Date.

“Utilities” means all water, gas and electric utilities supplied to the Business.

“Winding Up Order” means the order obtained from the Court on September 15, 2017, as 
amended and/or amended and restated, commencing the Winding Up Proceeding.

“Winding Up Proceeding” means the proceeding commenced by the Winding Up Order.

1.02 Headings

The division of this Agreement into Articles and Sections and the insertion of a table of 
contents and headings are for convenience of reference only and do not affect the construction or 
interpretation of this Agreement. The tenns “hereof’, “hereunder” and similar expressions refer 
to this Agreement and not to any particular Article, Section or other portion hereof. Unless 
something in the subject matter or context is inconsistent therewith, references herein to Articles, 
Sections and Exhibits are to Articles and Sections of and Exhibits to this Agreement.

1.03 Extended Meanings

In this Agreement words importing the singular number include the plural and vice versa, 
words importing any gender include all genders and words importing persons include 
individuals, corporations, limited and unlimited liability companies, general and limited 
partnerships, associations, trusts, unincorporated organizations, joint ventures and Governmental 
Authorities. The tenn “including” means “including without limiting the generality of the 
foregoing” and the tenn “third party” means any Person other than the Vendor and the Purchaser.

1.04 Statutory References

In this Agreement, unless something in the subject matter or context is inconsistent 
therewith or unless otherwise herein provided, a reference to any statute is to that statute as now 
enacted or as the same may from time to time be amended, re-enacted or replaced and includes 
any regulations made thereunder.

1.05 Currency

All references to currency herein are to lawful money of Canada.

1.06 Exhibits

The following are the Exhibits to this Agreement:

Exhibit “A” - Form of Approval and Vesting Order 
Exhibit “B” - Assigned Contracts and Permits
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Exhibit “C” - Fomi of Assignment and Assumption Agreement
Exhibit “D” - Pennitted Encumbrances
Exhibit “E” - Other Excluded Assets
Exhibit “F” - Allocation of Purchase Price
Exhibit “G” - Real Property

ARTICLE 2 - SALE AND PURCHASE

2.01 Assets to be Sold and Purchased

Upon and subject to the terms and conditions hereof, the Vendor will sell to the Purchaser 
and the Purchaser will purchase from the Vendor, as of and with effect from the Time of 
Closing, all of the right, title, benefit and interest of the Vendor in and to the following Assets 
(collectively, the “Purchased Assets”):

(a) the Real Property;

(b) all buildings, structures, erections, improvements, appurtenances, fixed 
machinery, fixed equipment and fixtures situate on or forming part of the Real 
Property;

(c) all other machinery and equipment and all vehicles, tools, handling equipment, 
furniture, furnishings, computer hardware and peripheral equipment, supplies and 
accessories of the Business;

(d) all Inventories;

(e) subject to Section 2.07 and to the extent not otherwise included in this Section 
2.01, the Assigned Contracts;

(f) subject to Section 2.08(3), all Pennits required to carry on the Business in its 
usual and ordinary course, including the Pennits listed in Exhibit “B”;

(g) all Intellectual Property owned by the Vendor and belonging to or used in the 
Business;

(h) subject to Section 2.07, all Intellectual Property not owned by the Vendor but 
licenced by the Vendor and used in the Business;

(i) the goodwill of the Business;

(j) all pre-paid expenses and deposits relating to the Purchased Assets (other than 
deposits paid to suppliers or customers of the Vendor) including all pre-paid 
taxes, local improvement rates and charges, water rates and other operating costs, 
all pre-paid purchases of gas, oil and hydro, and all pre-paid lease payments;

(k) all plans and specifications in the Vendor’s possession or under its control relating 
to the buildings, structures, erections, improvements, appurtenances and fixtures
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situate on or fonning part of the Real Property including all such electrical, 
mechanical and structural drawings related thereto as are in the possession or 
under the control of the Vendor; and

(1) the Books and Records,

but excluding, for greater certainty, in each and every case the Excluded Assets (as hereinafter 
defined).

2.02 Excluded Assets

Notwithstanding Section 2.01 or any other provision in this Agreement to the contrary, 
the Vendor will retain its right, title, benefit and interest in and to, and the Purchaser will have no 
rights with respect to the right, title, benefit and interest of the Vendor in and to the following 
assets (collectively, the “Excluded Assets”):

(a) the cash and cash equivalents, short-tenn investments, bank account balances, 
bank deposits, including any deposits posted in respect of letters of credit, and 
petty cash of the Vendor;

(b) all Accounts Receivable;

(c) all rights of the Vendor to tax refunds, credits, rebates or similar benefits relating 
to the Purchased Assets or the Business;

(d) the Excluded Contracts;

(e) shares and other interests or capital of the Vendor;

(f) the tax records and insurance policies of the Vendor;

(g) any Claim of the Vendor to reimbursement under any insurance policy applicable 
to the Vendor;

(h) Books and Records not pertaining primarily to the Purchased Assets;

(i) all funds or deposits held by suppliers, customers or any other person in trust for 
or on behalf of the Vendor;

(j) the shares of Tam Construction and any liabilities in Tam Construction;

(k) Condo Purchase Agreements; and

(l) any other assets listed in Exhibit “E”.
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2.03 Purchase Price

The aggregate purchase price payable by the Purchaser to the Vendor for the Purchased 
Assets excluding all applicable taxes (such amount being hereinafter referred to as the 
“Purchase Price”) is an amount equal to a sum of the following, subject to the Adjustments:

and

(b) the amount of the Assumed Liabilities.

2.04 Allocation of Purchase Price

The Purchase Price will be allocated among the Purchased Assets as set out in 
Exhibit “F”. The Vendor and Purchaser will make and file all tax returns and filings on a basis 
which is consistent with the amount and allocation of the Purchase Price.

2.05 Elections

(1) The Vendor and the Purchaser will on or before the Time of Closing jointly 
execute an election, in the prescribed form and containing the prescribed information, to have 
subsection 167(1.1) of the Excise Tax Act (Canada) apply to the sale and purchase of the 
Purchased Assets hereunder. The Purchaser will file such election with the Minister of National 
Revenue within the time prescribed by the Excise Tax Act (Canada).

(2) The Vendor and the Purchaser acknowledge that the Vendor is transferring 
Purchased Assets to the Purchaser with a value equal to the amount set out in Section 2.03 
partially in consideration for the Purchaser assuming prepaid obligations of the Vendor to deliver 
goods or provide services in the future. The Vendor and the Purchaser will execute and file, on a 
timely basis and using any prescribed form, a joint election under subsection 20(24) of the Tax 
Act as to such assumption hereunder, and prepare their respective tax returns in a manner 
consistent with such joint election.

2.06 Transfer Taxes

(1) The Purchaser will be liable for and, subject to Section 2.05, will pay, or will 
cause to be paid, all transfer, land transfer, value added, ad-valorem, excise, sales, use, 
consumption, goods or services, harmonized sales, retail sales, social services, or other similar 
taxes or duties (collectively, “Transfer Taxes”) payable under any Applicable Law on or with 
respect to the sale and purchase of the Purchased Assets under this Agreement. The Purchaser 
will prepare and file any affidavits or returns required in connection with the foregoing at its own 
cost and expense.

(2) The Purchaser shall indemnify and save harmless the Vendor and its employees, 
advisors and agents from all Claims incurred, suffered or sustained as a result of a failure by the 
Purchaser:

(a) to pay or remit any Transfer Taxes payable by the Purchaser; and/or
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(b) to file any returns, certificates, filings, elections, notices or other 
documents required to be filed by the Purchaser with any federal, 
provincial or other taxing authorities in connection with the conveyance or 
transfer of the Purchased Assets.

2.07 Assumption of Liabilities

(1) At the Time of Closing, the Purchaser will assume and thereafter fulfil, perform 
and discharge when due the following Liabilities of the Vendor outstanding as at the Closing 
Date (collectively, the “Assumed Liabilities”):

(a) all Liabilities relating to Employees as set out in Section 4.03(a), (b) and
(c);

(b) all Liabilities arising from or in connection with the Assigned Contracts or 
Permits including any Cure Costs;

(c) all Liabilities arising from or in connection with any tax, levy, penalty, 
interest or costs for which the Purchaser is responsible pursuant to 
Sections 2.05 and 2.06 and any Permitted Encumbrances; and

(d) all Liabilities relating to or arising from the Purchased Assets under 
Environmental Laws.

For further clarity, the Purchaser will only be responsible for the above Assumed Liabilities 
relating to the business of the Vendor and shall have no responsibility for any liabilities of Tam 
Construction:

(2) In addition to any other provision for indemnification by the Purchaser contained 
in this Agreement, the Purchaser will, on and after the Closing Date, indemnify and save 
harmless the Vendor on its own behalf and as trustee for its Affiliates and its and their current 
and former directors and officers, employees, agents, advisors and representatives (including the 
Liquidator) (collectively, the “Indemnitees”) from and against all Claims asserted against any of 
the Indemnitees in any way directly or indirectly arising from, relating to or in connection with 
any of the Assumed Liabilities.

2.08 Assigned Contracts

(1) The Purchaser shall have sole responsibility for verifying the assignability of any 
Contract and for obtaining any consent required for assignment thereof. Subject to Sections 
2.08(2) and 2.08(3), the Purchaser, with the Vendor’s consent, will request any consents 
necessary to permit the assignment to the Purchaser of the Assigned Contracts. The Vendor will 
provide its reasonable cooperation to assist the Purchaser to obtain such consents, including 
providing financial and other information of the Vendor requested by the Purchaser or party to 
such Assigned Contract.
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(2) The Purchaser will be responsible for all Cure Costs in respect of any Assigned 
Contracts. For further clarity, the Purchaser will only be responsible for Cure Costs relating to 
contracts it wishes to have assigned to it as of the Closing Date.

(3) Nothing in this Agreement will constitute an agreement to assign or an attempted 
assignment of any non-assignable rights or any Contract or Permit for which any requisite 
consent or approval has not been obtained or which as a matter of Applicable Law or by its terms 
is not assignable.

2.09 Payment ofPurchase Price

(1) The Purchase Price will be satisfied by the Purchaser as follows:

(a) an amount equal to 10% of the cash portion of the Purchase Price being
forthwith upon the Purchaser submitting a Binding APA (as 

defined in the Sale Process), by wire transfer of immediately available 
funds to an account specified by the Liquidator, in trust, as a deposit to be 
held in a bank account at a Canadian chartered bank and paid as provided 
in Section 2.09(2);

(b) §■■■■■ by wire transfer at the Time of Closing of immediately
available funds to an account specified by the Vendor;

(c) by paying Adjustments, if any, to the Purchase Price pursuant to Section 
6.01; and

(d) by the Purchaser assuming the Assumed Liabilities.

(2) The deposit paid to the Liquidator by the Purchaser pursuant to Section 2.09(1 )(a) 
will be paid by the Liquidator:

(a) to the Vendor at the Time of Closing, with any interest that has been paid 
by the applicable bank thereon being paid to the Purchaser, in each case 
net of any applicable bank fees or charges, if the sale and purchase of the 
Purchased Assets provided for herein is completed in accordance with the 
terms and conditions hereof;

(b) to the Vendor on or after the fifth Business Day after the date of 
termination of this Agreement, together with any interest that has been 
paid by the applicable bank thereon (net of any applicable bank fees or 
charges), if this Agreement is terminated by the Vendor pursuant to 
Section 5.04(a), Section 5.04(c) (unless with respect to a condition in 
Section 5.02(c) or (d)), or Section 5.04(e) (where the Purchaser has failed 
to comply with its obligations under this Agreement); or

(c) to the Purchaser on or after the fifth Business Day after the date of 
termination of this Agreement, together with any interest that has been 
paid by the applicable bank thereon (net of any applicable bank fees or
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charges), if this Agreement is terminated by the Purchaser pursuant to 
Section 5.04(a) or Section 5.04(b), or by the Vendor pursuant to 
Section 5.04(c) (solely with respect to a condition in Section 5.02(c) or
(d)) or Section 5.04(e) (unless the Purchaser has failed to comply with its 
obligations under this Agreement),

provided that if the sale and purchase of the Purchased Assets provided for herein is not 
completed in accordance with the terms and conditions hereof and, prior to 10:00 a.m. on the 
fifth Business Day referred to in Section 2.09(2)(b) or (c), as the case may be, written notice is 
given by either the Vendor or the Purchaser to the Liquidator that such party in good faith 
disputes that the other is entitled to receive the deposit and/or any accrued interest thereon, then 
such deposit and all accrued interest thereon may, at the option of the Liquidator, be paid into 
Court as soon as reasonably possible (net of any applicable bank fees or charges), and further 
provided that the Liquidator shall be entitled to seek the direction of the Court at any time in 
respect of any matter relating to the deposit, including the payment thereof to any Person.

2.10 Delivery of Purchased Assets

At the Time of Closing, the Purchaser will take possession of the Purchased Assets where 
situated. The Purchaser acknowledges that the Vendor has no obligation to deliver possession of 
the Purchased Assets to the Purchaser at any location other than the Vendor’s premises.

ARTICLE 3 - REPRESENTATIONS AND WARRANTIES

3.01 Vendor’s Representations and Warranties

The Vendor represents and warrants to the Purchaser that, as at the date hereof and as of 
the Closing Date:

(a) the Vendor is a corporation duly incorporated, organized and existing under the 
laws of the Province of Ontario;

(b) subject to the entry of the Approval and Vesting Order and any other orders 
required by the Court in connection with the transactions contemplated herein, the 
Vendor has the power, authority and right to enter into and deliver this Agreement 
and to carry out its obligations hereunder;

(c) subject to the entry of the Approval and Vesting Order and any other orders 
required by the Court in connection with the transactions contemplated herein, 
this Agreement constitutes a valid and legally binding obligation of the Vendor, 
enforceable against the Vendor in accordance with its tenns;

(d) the Vendor is registered under Part IX of the Excise Tax Act (Canada) with 
registration number 80522 1975 RT0001; and

(e) the Vendor is not a non-resident of Canada within the meaning of section 116 of 
the Tax Act.
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3.02 Purchaser’s Representations and Warranties

The Purchaser represents and warrants to the Vendor that:

(a) the Purchaser is a corporation duly incorporated, organized and existing under the 
laws of Ontario;

(b) the Purchaser has the power, authority and right to enter into and deliver this 
Agreement and to carry out its obligations hereunder;

(c) this Agreement constitutes a valid and legally binding obligation of the Purchaser, 
enforceable against the Purchaser in accordance with its tenns;

(d) the Purchaser has taken all necessary corporate action to authorize the entering 
into and performance by it of this Agreement and completion of the transactions 
contemplated herein and the entering into of this Agreement in completion of the 
transactions contemplated herein will not breach its constating documents, any 
agreement binding on the Purchaser, or Applicable Laws relating to the 
Purchaser;

(e) there are no orders of or proceedings before or pending before any Governmental 
Authority, or threatened to be brought by or before any Governmental Authority 
by or against the Purchaser affecting the legality, validity or enforceability of this 
Agreement or the consummation of the transactions contemplated hereby by the 
Purchaser;

(f) no authorizations, consents or approvals of, or filing with or notice to, any 
Governmental Authority is required in connection with the execution, delivery or 
performance of this Agreement;

(g) except for the Approval and Vesting Order, no consent, waiver, authorization or 
approval of any Person and no declaration to or filing or registration with any 
Governmental Authority is required in comiection with the execution and delivery 
by the Purchaser of this Agreement;

(h) the Purchaser has available, or prior to the delivery of the Binding APA (as 
defined in the Sale Process) and at the Time of Closing will have, sufficient 
funding to enable the Purchaser to consummate the purchase of the Purchased 
Assets from the Vendor on the terms set forth herein and otherwise to perfonn all 
of the Purchaser’s obligations under this Agreement;

(i) the Purchaser is able to perfonn all obligations under the Assigned Contracts and 
pay all Cure Costs as required by this Agreement;

(j) the Purchaser is registered under Part IX of the Excise Tax Act (Canada) with 
registration number 82521 0446 RT001; and



- 14-

(k) the Purchaser is not a non-resident of Canada within the meaning of section 116 
of the Tax Act.

3.03 “As Is, Where Is”

(l) The Purchaser acknowledges and agrees that it is purchasing the Purchased Assets 
on an “as is, where is” basis and on the basis that the Purchaser has conducted to its satisfaction 
an independent inspection, investigation and verification of the Purchased Assets (including a 
review of title), Business, Assumed Liabilities and all other relevant matters and has determined 
to proceed with the transaction contemplated herein and will accept the same at the Time of 
Closing in their then current state, condition, location, and amounts, subject to all Permitted 
Encumbrances.

(2) Except as otherwise expressly provided in Section 3.01, no representation, 
warranty or condition whether statutory (including under the Sale of Goods Act (Ontario), the 
International Sale of Goods Contracts Convention Act (Canada) and the International Sale of 
Goods Act (Ontario) or any international equivalent act which may be applicable to the subject 
matter pursuant to the provisions of this Agreement, including but not limited to the United 
Nations Convention on Contracts for the International Sale of Goods), or express or implied, 
oral or written, legal, equitable, conventional, collateral, arising by custom or usage of trade, or 
otherwise is or will be given including as to title, outstanding liens or encumbrances, description, 
fitness for purpose, merchantability, merchantable quality, quantity, condition (including 
physical and environmental condition), suitability, durability, assignability, or marketability 
thereof or any other matter or thing whatsoever, and all of the same are expressly excluded and 
disclaimed and any rights pursuant to such statutes have been waived by the Purchaser. The 
Purchaser acknowledges and agrees that it has relied entirely and solely on its own investigations 
as to the matters set out above and in determining to purchase the Purchased Assets and assume 
the Assumed Liabilities pursuant to this Agreement.

(3) The description of the Purchased Assets, Business, and Assumed Liabilities 
contained herein is for the purpose of identification only and the inclusion of any item in such 
description does not confirm the existence of any such items or that any such item is owned by 
the Vendor. Except as otherwise explicitly set forth in Section 3.01, no representation, warranty 
or condition has been given by the Vendor concerning the completeness or accuracy of such 
descriptions and the Purchaser acknowledges and agrees that any other representation, warranty, 
statements of any kind or nature, express or implied, (including any relating to the future or 
historical financial condition, results of operations, prospects, assets or liabilities of the Vendor 
or the quality, quantity or condition of the Purchased Assets) are specifically disclaimed by the 
Vendor.

(4) Any documents, materials and infonnation provided by or on behalf of the 
Vendor to the Purchaser with respect to the Purchased Assets, the Business or Assumed 
Liabilities (including any confidential infonnation memorandums, management presentations, or 
material made available in the electronic data room) have been provided to the Purchaser solely 
to assist the Purchaser in undertaking its own due diligence, and the Vendor has not made and is 
not making any representations or warranties, implied or otherwise, to or for the benefit of the 
Purchaser as to the accuracy and completeness of any such documents, materials or infonnation
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or the achievability of any valuations, estimates or projections. The Purchaser acknowledges 
that it has not and will not rely upon any such documents, materials or information in any 
manner, whether as a substitute for or supplementary to its own due diligence, searches, 
inspections and evaluations. The Vendor, the Liquidator and their respective affiliates, directors, 
officers, employees, agents and advisors shall not be liable for any inaccuracy, incompleteness or 
subsequent changes to any such documents, materials or information.

ARTICLE 4 - COVENANTS

4.01 Covenants of the Vendor

(1) The Vendor covenants that, from the date of this Agreement until the Time of 
Closing, subject to any limitation imposed as a result of being subject to the Winding Up 
Proceeding, the terms of any Court-approved financing arrangements or any order of the Court, 
and except as: (i) otherwise contemplated by this Agreement, (ii) consented to in writing by the 
Purchaser, (iii) required by Applicable Law, or (iv) relates solely to Excluded Assets, the Vendor 
will:

(a) carry on the Business in the usual and ordinary course, consistent with 
past practice, and use commercially reasonable efforts to maintain, 
preserve and protect the Purchased Assets in the condition in which they 
exist on the date hereof; and

(b) refrain from disclaiming any Assigned Contracts without the prior written 
consent of the Purchaser.

(2) The Vendor will ensure that the representations and warranties of the Vendor set 
out in Section 3.01 are true and correct in all material respects at the Time of Closing and use 
reasonable commercial efforts to ensure that the conditions of closing for the benefit of the 
Purchaser set out in Section 5.01 over which it has reasonable control have been perfonned or 
complied with in all material respects by the Time of Closing.

(3) The Vendor shall file with the Court, as soon as practicable after its execution and 
delivery of this Agreement, a motion seeking the Court’s issuance of the Approval and Vesting 
Order.

4.02 Covenants of the Purchaser

(1) The Purchaser will ensure that the representations and warranties of the Purchaser 
set out in Section 3.02 are true and correct in all material respects at the Time of Closing and use 
reasonable commercial efforts to ensure that the conditions of closing for the benefit of the 
Vendor set out in Section 5.02 over which it has reasonable control have been performed or 
complied with in all material respects by the Time of Closing.

(2) The Purchaser will provide to the Vendor all information within its possession or 
control that the Vendor may reasonably request to assist the Vendor in obtaining the Approval 
and Vesting Order.
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(3) The Purchaser will preserve the Books and Records delivered to it at the Time of 
Closing for such other period as is required by any Applicable Law, and will permit the Vendor 
and the Liquidator and their respective authorized representatives reasonable access thereto in 
connection with the affairs of the Vendor, and the right to make copies thereof at their expense.

(4) The Purchaser shall make the necessary arrangements to replace the following 
letters of credit or other security deposits posted by the Vendor, or any other Person on their 
behalf, with any counterparty, on or prior to Closing:

(i) Enbridge Consumers Gas - $60,700.00 and

(ii) Toronto Hydro - $71,480.00

(5) The Purchaser will comply with the Personal Information Protection and 
Electronic Documents Act (Canada) and other similar Applicable Laws relating to privacy and 
the protection of Personal Information in respect of the books and records, Contracts and any 
other business and financial records related to the Purchased Assets and the Business.

4.03 Employee Matters

The Purchaser:

(a) will, effective the opening of business on the Closing Date, offer to employ on 
and after the Closing Date all of the Employees who are employed by the Vendor 
in the Business who are not Bargaining Unit Employees, on substantially the 
same terms and conditions of employment as are in effect on the date hereof;

(b) in respect of the Bargaining Unit Employees on the Closing Date, will be the 
successor to the Vendor pursuant to the provisions of applicable labour legislation 
and on and after the Closing Date will be bound by and observe all of the terms, 
conditions, rights and obligations of the Vendor to the Bargaining Unit 
Employees;

(c) will, effective the opening of business on the Closing Date, assume responsibility, 
statutory and otheiwise, for the rights, obligations and Liabilities relating to or 
arising out of the employment of the Employees and will recognize all past 
service of the Employees with the Vendor for all purposes; and

(d) in addition to any other provision for indemnification by the Purchaser contained 
in this Agreement, will indemnify the Vendor and its employees and agents, and 
save each of them fully harmless against any Claims arising out of, as a result of, 
or relating in any manner whatsoever to the assumption by the Purchaser of the 
responsibilities, rights, obligations and liabilities as set out in this Section 4.03.
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ARTICLE 5 - CONDITIONS AND TERMINATION

5.01 Conditions for the Benefit of the Purchaser

The sale by the Vendor and the purchase by the Purchaser of the Purchased Assets is 
subject to the following conditions, which are for the exclusive benefit of the Purchaser and 
which are to be performed or complied with at or prior to the Time of Closing:

(a) the representations and warranties of the Vendor set forth in this Agreement will 
be true and correct in all material respects at the Time of Closing with the same 
force and effect as if made at and as of such time;

(b) the Vendor will have performed or complied in all material respects with all of the 
obligations and covenants of this Agreement to be performed or complied with by 
the Vendor at or prior to the Time of Closing;

(c) no action or proceeding in Canada will be pending by any third party to enjoin or 
prohibit the sale and purchase of the Purchased Assets;

(d) the Approval and Vesting Order will have been granted by the Court and such 
order will not have been stayed, varied in any material respect, set aside or 
appealed (or any such appeal shall have been dismissed with no further appeal 
therefrom); and

(e) the Condo Purchase Agreements will have been terminated or the Purchaser will 
have confirmation that the Condo Purchase Agreements are Excluded Assets and 
are vested off the Real Property pursuant to the Approval and Vesting Order.

5.02 Conditions for the Benefit of the Vendor

The sale by the Vendor and the purchase by the Purchaser of the Purchased Assets is 
subject to the following conditions, which are for the exclusive benefit of the Vendor and which 
are to be performed or complied with at or prior to the Time of Closing:

(a) the representations and warranties of the Purchaser set forth in this Agreement 
will be trae and correct in all material respects at the Time of Closing with the 
same force and effect as if made at and as of such time;

(b) the Purchaser will have performed or complied in all material respects with all of 
the obligations and covenants of this Agreement to be perfonned or complied 
with by the Purchaser at or prior to the Time of Closing;

(c) no action or proceeding in Canada will be pending by any third party to enjoin or 
prohibit the purchase and sale of the Purchased Assets;

(d) the Approval and Vesting Order will have been granted by the Court and such 
order will not have been stayed, varied in any material respect, set aside or
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appealed (or any such appeal shall have been dismissed with no further appeal 
therefrom); and

(e) the Purchaser will have paid or will have made arrangements, satisfactory to the 
Vendor, to pay all Cure Costs pursuant to Section 2.08(2).

5.03 Waiver of Condition

The Purchaser, in the case of a condition set out in Section 5.01, and the Vendor, in the 
case of a condition set out in Section 5.02 (other than Section 5.02(d)), will have the exclusive 
right to waive the performance or compliance of such condition in whole or in part and on such 
terms as may be agreed upon without prejudice to any of its rights in the event of 
non-performance of or non-compliance with any other condition in whole or in part. Any such 
waiver will not constitute a waiver of any other conditions in favour of the waiving party. Such 
waiving party will retain the right to complete the purchase and sale of the Purchased Assets 
herein contemplated.

5.04 Termination

This Agreement may be tenninated, by notice given prior to or on the Closing Date:

(a) by the Vendor or the Purchaser if a material breach of any representation, 
warranty, covenant, obligation or other provision of this Agreement has been 
committed by the other party and such breach has not been waived or cured 
within five days following the date on which the non-breaching party notifies the 
other party of such breach;

(b) by the Purchaser if a condition in Section 5.01 becomes impossible to satisfy prior 
to July 31, 2018 or such later date as the parties may detennine (the “Outside 
Date”) (other than through the failure of the Purchaser to comply with its 
obligations under this Agreement) and the Purchaser has not waived such 
condition;

(c) by the Vendor if a condition in Section 5.02 becomes impossible to satisfy prior 
to the Outside Date (other than through the failure of the Vendor to comply with 
its obligations under this Agreement) and the Vendor has not waived such 
condition;

(d) by written agreement of the Purchaser and the Vendor; or

(e) by the Vendor or the Purchaser if the completion of the sale of Purchased Assets 
herein contemplated has not occurred (other than through the failure of the party 
seeking termination to comply with its obligations under this Agreement) on or 
before the Outside Date.
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5.05 Effect of Termination

Each party’s right of termination under Section 5.04 is in addition to any other rights it 
may have under this Agreement or otherwise, and the exercise of a right of termination will not 
be an election of remedies. If this Agreement is terminated pursuant to Section 5.04, all further 
obligations of the parties under this Agreement will tenninate, except that the obligations in 
Sections 2.09(2), 7.04, 9.03 and 9.04 will survive; provided, however, that if this Agreement is 
tenninated by a party because of a material breach of a representation or warranty, covenant, 
obligation or other provision of this Agreement by the other party or because one or more of the 
conditions to the terminating party’s obligations under this Agreement is not satisfied as a result 
of the other party’s failure to comply with its obligations under this Agreement, the tenninating 
party’s right to pursue all legal remedies with respect to such breach will survive such 
termination unimpaired.

ARTICLE 6 - CLOSING ADJUSTMENTS

6.01 Closing Adjustments

The following adjustments (“Adjustments”) shall be made to the Purchase Price on 
Closing:

(a) Taxes. All real estate taxes, personal property taxes, school taxes, hotel taxes and 
other assessments, whether special or general, (including water and sewer service 
charges and other charges for governmental services) shall be the responsibility of 
the Vendor up to the Closing Date and the responsibility of the Purchaser on and 
after the Closing Date, such that the Purchaser shall receive a credit for any such 
taxes attributable to the period prior to the Closing Date that are unpaid as at the 
Closing Date, and the Vendor shall receive a credit for any such taxes that were 
prepaid by the Vendor in respect of the period beginning on the Closing Date;

(b) Room Rents. The Vendor shall receive a credit for hotel room rents and other 
charges of transient guests owing to the Closing Date. Room rents and other such 
charges from and including the Closing Date shall be credited to the Purchaser. 
Notwithstanding the foregoing, room rentals for the night before the Closing Date 
shall be shared between the Vendor as to 50% and Purchaser as to 50%;

(c) Utilities. All Utilities consumed by the Business up to, but excluding the Closing 
Date shall be the responsibility of the Vendor. Accrued and unpaid charges for 
Utilities and governmental services (if any) representing goods and services 
supplied to the Vendor prior to the Closing Date shall be credited to the Purchaser 
and the Purchaser shall assume liability for paying such charges after Closing;

(d) Inventory. The Vendor shall receive a credit for the actual cost of all Unopened 
Food and Beverage Inventory;

(e) Contracts. All amounts accrued and payable by the Vendor under the Contracts 
prior to the Closing Date and remaining unpaid on the Closing Date for goods or 
services consumed by the Vendor prior to the Closing Date shall be credited to the
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Purchaser and the Purchaser shall undertake to pay such amounts in accordance 
with the terms of the applicable Contracts after Closing. All amounts prepaid 
under the Contracts in respect of goods or services to be consumed on or after the 
Closing Date shall be credited to the Vendor;

(f) Leases. The Purchaser shall receive a credit for prepaid rents, if any, held by the 
Vendor and not previously applied in payment of rent. Rent received for the 
month of the Closing Date shall be adjusted between the Vendor and the 
Purchaser;

(g) Liquidated Damages. In the event that the Purchaser does not enter into a licence 
agreement to continue to brand the hotel a Delta from and after the Closing Date, 
then the Purchaser shall pay to the Vendor the liquidated damages as calculated 
pursuant to the Licence Agreement;

(h) Employee Payables. Without limiting the generality of Sections 4.03 and 6.01(d),. 
amounts payable in connection with Employees for, or in respect of, services 
provided prior to the Closing Date which remain unpaid on the Closing Date shall 
be credited to the Purchaser and the Purchaser shall undertake to pay such 
amounts on or before their respective due dates. All amounts prepaid by the 
Vendor in respect of the Closing Date or period thereafter shall be credited to the 
Vendor; and

(i) Other Items. Any other amount to be adjusted in accordance with this Agreement 
and any other item reasonably capable and, subject to any specific provisions of 
this Agreement, properly or typically the subject of adjustment in connection with 
the Asset shall be adjusted as at the Closing Date.

The Vendor shall deliver to the Purchaser a draft statement of Adjustments at least three (3) 
Business Days prior to Closing

6.02 Readjustment

The Parties hereby agree to readjust all errors, omissions or estimated amounts in the statement 
of Adjustments after the Closing Date as necessary within sixty (60) days after the Closing Date. 
No claim for readjustment shall be made by either the Purchaser or Vendor after the expiry of 
such sixty (60) day period.

6.03 No Adjustment

There shall be no adjustment for Accounts Receivable relating to the operation of the 
Business prior to Closing, all of which shall remain the property of the Vendor. Upon receipt of 
any such amounts after the Closing Date, the Purchaser will forthwith forward such amounts to 
the Vendor.
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ARTICLE 7 - CLOSING ARRANGEMENTS

7.01 Closing

The sale and purchase of the Purchased Assets will be completed at the Time of Closing 
at the offices of Miller Thomson LLP, 40 King Street West, Suite 5800, Scotia Plaza, Toronto, 
Ontario M5H3S1.

7.02 Vendor’s Closing Deliveries

On or before the Time of Closing, the Vendor will deliver or cause to be delivered to the 
Purchaser the following:

(a) a certificate executed by the Vendor confirming that the representations and 
warranties of the Vendor in this Agreement are true and correct in all material 
respects as of the Time of Closing and that the obligations of the Vendor to be 
performed prior to the Time of Closing have been perfonned in all material 
respects;

(b) a copy of the issued and entered Approval and Vesting Order;

(c) if available, the tax election as contemplated by Section 2.05(1) executed by the 
Vendor;

(d) if available, the tax election as contemplated by Section 2.05(2) executed by the 
Vendor, if the information necessary to complete such election is available at the 
Time of Closing;

(e) a bill of sale, duly executed by the Vendor, if necessary;

(f) the Assignment and Assumption Agreement executed by the Vendor;

(g) if required, a direction of the Liquidator as to the payment of the Purchase Price; 
and

(h) such other documents or instruments as contemplated or required to be delivered 
by the Vendor pursuant to this Agreement, all of which shall be in form and 
substance satisfactory to the parties, acting reasonably.

7.03 Purchaser’s Closing Deliveries

On or before the Time of Closing, the Purchaser will deliver or cause to be delivered to 
the Vendor the following:

(a) payment of the Purchase Price to the Vendor as contemplated by 
Section 2.09(1 )(b);
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(b) evidence, satisfactory to the Vendor, of the payment of or arrangements to pay all 
Cure Costs as contemplated by Section 2.08(2) to the extent there are Assigned 
Contracts;

(c) a certificate executed by a senior officer of the Purchaser confirming that the 
representations and warranties of the Purchaser in this Agreement are true and 
correct in all material respects as of the Time of Closing and that the obligations 
of the Purchaser to be performed prior to the Time of Closing have been 
performed in all material respects;

(d) if available, the tax election as contemplated by Section 2.05(1) executed by the 
Purchaser;

(e) if available, the tax election as contemplated by Section 2.05(2) executed by the 
Purchaser, if the infonnation necessary to complete such election is available at 
the Time of Closing;

(f) the Assigmnent and Assumption Agreement executed by the Purchaser;

(g) if required, a land transfer tax affidavit; and

(h) such other documents or instruments as contemplated or required to be delivered 
by the Purchaser pursuant to this Agreement, all of which shall be in form and 
substance satisfactory to the parties, acting reasonably.

7.04 Confidentiality

Subject to the terms of the Non-Disclosure Agreement, both prior to the Closing Date 
and, if the sale and purchase of the Purchased Assets hereunder fails to occur for whatever 
reason thereafter, the Purchaser will not disclose to anyone or use for its own or for any puipose 
other than the purpose contemplated by this Agreement any confidential infonnation concerning 
the Vendor or the Business obtained by the Purchaser pursuant hereto, and will hold all such 
information in the strictest confidence and, if the sale and purchase of the Purchased Assets 
hereunder fails to occur for whatever reason, will return all documents, records and all other 
infonnation or data relating to the Vendor or to the Business which the Purchaser obtained 
pursuant to this Agreement.

7.05 Delivery of Liquidator’s Certificate

(1) When each party has advised the other that it is satisfied with the documents 
delivered to it at or before the Time of Closing, the Purchaser and Vendor will each deliver to the 
Liquidator written confirmation that the conditions set out in Section 5.01 and Section 5.02, as 
applicable, have been satisfied or waived following which the Liquidator will deliver an 
executed copy of the Liquidator’s Certificate to the Purchaser’s counsel in escrow upon the sole 
condition of receipt by the Vendor of the amounts referred to in Section 2.09(1). All of the 
foregoing amounts will then be paid by the Purchaser, by wire transfer of immediately available 
funds to an account designated in writing by the Vendor for this purpose pursuant to 
Section 2.09(1) hereof. Following written confirmation of receipt by the Vendor of such funds
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(or such person directed by the Vendor to receive such funds), the Liquidator’s Certificate will 
be released from escrow to the Purchaser. Upon such delivery, the closing will be deemed to 
have occurred at the Time of Closing. The Liquidator will file a copy of the Liquidator’s 
Certificate with the Court on the next Business Day following the Closing Date and provide 
evidence of such filing to the Purchaser.

(2) In preparing and filing the Liquidator’s Certificate, the Liquidator shall be entitled 
to rely, without any further investigation, confirmation or enquiry by the Liquidator, upon the 
representations made to it by the Purchaser and the Vendor that all necessary conditions to 
closing have been satisfied or waived and the Liquidator shall have no liability for any 
misstatement, error or omission made by the Purchaser or the Vendor in connection therewith.

7.06 Planning Act

This Agreement is subject to compliance with the Planning Act (Ontario). The parties 
agree that compliance with the Planning Act (Ontario) shall be the responsibility of the Purchaser 
at its costs. The Vendor agrees to execute all documents reasonably requested by the Purchaser 
in respect thereof.

7.07 Risk of Loss

(1) Until the Time of Closing, the Purchased Assets will remain at the risk of the 
Vendor. If any destruction or damage in excess of $10 million occurs to the Purchased Assets on 
or before the Time of Closing or if any or all of the Purchased Assets are appropriated, 
expropriated or seized by governmental or other lawful authority on or before the Time of 
Closing:

(a) the Vendor will forthwith give notice thereof to the Purchaser, and

(b) the Purchaser will have the option, exercisable by notice to the Vendor on or 
before the Time of Closing:

(i) to reduce the Purchase Price by an amount equal to the proceeds of 
insurance (and, if any such policy provided for a deductible amount, by an 
amount equal to such deductible amount) or compensation for destruction 
or damage or appropriation, expropriation or seizure and business 
interruption with respect thereto (in this Section 7.07 referred to as the 
“Proceeds”), and to complete the purchase; or

(ii) to complete the purchase without reduction of the Purchase Price, in which 
event all Proceeds will be payable to the Purchaser and all Claims of the 
Vendor to any such amounts not paid by the Closing Date will be assigned 
to the Purchaser.

(2) If the Purchaser elects to reduce the Purchase Price pursuant to Section 
7.07(1 )(b)(i), the Vendor will at the Time of Closing determine the amount of the reduction to 
the extent that it is then determinable and will undertake to adjust such amount after the Closing 
Date, if necessary.
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ARTICLE 8 - SURVIVAL

8.01 Survival

No covenants, representations and warranties of each party contained in this Agreement 
will survive the completion of the sale and purchase of the Purchased Assets and assumption of 
the Assumed Liabilities hereunder, except for the covenants that by their terms are to be satisfied 
or survive after the Time of Closing (including Sections 2.06, 2.07(2), 2.09(2), 4.02(3), 9.03, 
9.04, and 9.16), which covenants will continue in full force and effect in accordance with their 
terms.

ARTICLE 9 - GENERAL

9.01 Further Assurances

Each of the Vendor and the Purchaser will from time to time at the request and expense 
of the other execute and deliver all such further documents and instruments and do all acts and 
things as the other party may, either before or after the Closing Date, reasonably require to 
effectively carry out or better evidence or perfect the full intent and meaning of this Agreement.

9.02 Time of the Essence

Time is of the essence of this Agreement.

9.03 Fees, Commissions and other Costs and Expenses

Each of the Vendor and the Purchaser will pay its respective legal and accounting costs 
and expenses and any real estate or other commissions incurred in connection with the 
preparation, execution and delivery of this Agreement and all documents and instruments 
executed pursuant to this Agreement and any other costs and expenses whatsoever and 
howsoever incurred and will indemnify and save harmless the other from and against any Claim 
resulting from any broker’s, finder’s or placement fee or commission alleged to have been 
incurred as a result of any action by it in connection with the transactions under this Agreement.

9.04 Public Announcements

Except as required by Applicable Law, no public announcement or press release 
concerning the sale and purchase of the Purchased Assets may be made by the Vendor or the 
Purchaser without the prior consent and joint approval of the Vendor and the Purchaser.

9.05 Benefit of the A2reement

This Agreement will enure to the benefit of and be binding upon the successors and 
permitted assigns of the parties.
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9.06 Entire Agreement

This Agreement (including the agreements contemplated hereby) and the Non-Disclosure 
Agreement constitute the entire agreement between the parties with respect to the subject matter 
hereof and such agreements cancel and supersede any prior understandings and agreements 
between the parties with respect thereto. There are no representations, warranties, terms, 
conditions, undertakings or collateral agreements, express, implied or statutory, between the 
parties other than as expressly set forth in this Agreement (including the agreements 
contemplated hereby) or in the Non-Disclosure Agreement.

9.07 Amendments and Waivers

No amendment to this Agreement will be valid or binding unless set forth in writing and 
duly executed by both of the parties. No waiver of any breach of any provision of this 
Agreement will be effective or binding unless made in writing and signed by the party purporting 
to give the same and, unless otherwise provided, will be limited to the specific breach waived.

9.08 Assignment

This Agreement may not be assigned by the Vendor or the Purchaser without the written 
consent of the other provided that the Purchaser may assign this Agreement without the consent 
of the Vendor to an Affiliate of the Purchaser provided that: (i) such Affiliate enters into a 
written agreement with the Vendor to be bound by the provisions of this Agreement in all 
respects and to the same extent as the Purchaser is bound, (ii) that the Purchaser will continue to 
be bound by all the obligations hereunder as if such assignment had not occurred and perform 
such obligations to the extent that such Affiliate fails to do so, and (iii) such assignment occur 
prior to the issuance of the Approval and Vesting Order.

9.09 Notices

Any demand, notice or other communication to be given in connection with this 
Agreement must be given in writing and will be given by personal delivery or by electronic 
means of communication addressed to the recipient as follows:

To the Vendor:

Tam Financial Coiporation 
c/o KPMG Inc.
Bay Adelaide Centre 
Suite 4600, 333 Bay Street 
Toronto, ON M5H 2S5

Fax No.: 416-777-3364

Attention: Anamika Gadia
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With copies to (which will not constitute notice)

Miller Thomson LLP 
Scotia Plaza,
Suite 5800, 40 King Street West,
Toronto, ON, M5H 3S1

Fax No: 416-595-8695

Attention: Kyla Mahar

To the Purchaser:

Sunray Group of Hotels Inc.
515 Consumers Rd., Suite 701 
Toronto, ON, M2J 4Z2

Fax No.: 647-794-2040

Attention: Kenny Gibson

With copies to (which will not constitute notice)

Shapiro Real Estate and Business Lawyers 
333 Sheppard Avenue East, Suite 201 
Toronto, ON, M2N 3B3

Fax No.: 416-224-0818

Attention: Garry Shapiro

or to such other street address, individual or electronic communication number or address as may 
be designated by notice given by either party to the other. Any demand, notice or other 
communication given by personal delivery will be conclusively deemed to have been given on 
the day of actual delivery thereof and, if given by electronic communication, on the day of 
transmittal thereof if given during the normal business hours of the recipient and on the Business 
Day during which such nonnal business hours next occur if not given during such hours on any 
day.

9.10 Remedies Cumulative

The right and remedies of the parties under this Agreement are cumulative and are in 
addition to, and not in substitution for, any other rights and remedies available at law or in equity 
or otherwise. No single or partial exercise by a party of any right or remedy precludes or 
otherwise affects the exercise of any other right or remedy to which that party may be entitled.
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9.11 No Third Party7 Beneficiaries

This Agreement is solely for the benefit of:

(a) the Vendor, and its successors and permitted assigns, with respect to the 
obligations of the Purchaser under this Agreement, and

(b) the Purchaser, and its successors and permitted assigns, with respect to the 
obligations of the Vendor under this Agreement,

and this Agreement will not be deemed to confer upon or give to any other person any Claim or 
other right or remedy.

9.12 Governing Law

This Agreement is governed by and will be construed in accordance with the laws of the 
Province of Ontario and the laws of Canada applicable therein.

9.13 Attornment

For the purpose of all legal proceedings this Agreement will be deemed to have been 
performed in the Province of Ontario and the courts of the Province of Ontario will have 
jurisdiction to entertain any action arising under this Agreement. The Vendor and the Purchaser 
each attorns to the jurisdiction of the courts of the Province of Ontario.

9.14 Appointment of Agent for Service

The Purchaser nominates, constitutes and appoints Garry Shapiro, Barristers and 
Solicitors, of the City of Toronto its true and lawful agent to accept service of process and to 
receive all lawful notices in respect of any action arising under this Agreement (other than any 
notice that is to be given by one party to another pursuant to Section 9.09). Until due and lawful 
notice of the appointment of another and subsequent agent in the Province of Ontario has been 
given to and accepted by the Vendor, service of process or of papers and such notices upon 
Garry Shapiro will be accepted by the Purchaser as sufficient service.

9.15 Severability

If any provision of this Agreement is determined by any court of competent jurisdiction 
to be illegal or unenforceable, that provision will be severed from this Agreement and the 
remaining provisions will continue in full force and effect.

9.16 No Registration of Agreement

The Purchaser agrees that it will not register or cause or pennit to be registered this 
Agreement and that no reference to or notice of it or any caution, certificate of pending litigation 
or other similar court process in respect thereof shall be registered on title to the Real Property 
and/or any part thereof. The Purchaser shall indemnify and save the Vendor harmless from and
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against any and all Claims whatsoever arising from or with respect to any such registration. This 
Section shall survive the expiration and/or termination of this Agreement for any reason.

9.17 Counterparts

This Agreement may be executed in any number of counterparts, each of which will be 
deemed to be an original and all of which taken together will be deemed to constitute one and the 
same instrument.

9.18 Electronic Execution

Delivery of an executed signature page to this Agreement by any party by electronic 
transmission will be as effective as delivery of a manually executed copy of this Agreement by 
such party.

ARTICLE 10 - IRREVOCABILITY

10.01 Irrevocability

The Purchaser hereby acknowledges and agrees that the offer contained herein shall be 
irrevocable and open for acceptance by the Vendor until the date upon which the Successful Bid 
and the Back-Up Bid have been selected by the Liquidator and Colliers.

[Remainder of Page Intentionally Left Blank - Signature Page to follow]
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IN WITNESS WHEREOF the parties have executed this Agreement.

SUNRAY GROUP OF HOTELS 
INC.

I have authority to bind the corporation

TARN FINANCIAL 
CORPORATION, by its authorized 
signatory, KPMG Inc. in its capacity 
as Liquidator and without personal 
liability

I

]

Per: Anamika Gadia
Senior Vice President

i
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IN WITNESS WHEREOF the parties have executed this Agreement.

SUNRAY GROUP OF HOTELS 
INC.

Per: Ray Gupta

I have authority to bind the corporation

TARN FINANCIAL 
CORPORATION, by its authorized 
signatory, KPMG Inc. in its capacity 
as Liquidator and without personal 
liability

c
Per: Anamika Gadia

Senior Vice President
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EXHIBIT “A”

Form of Approval and Vesting Order

Court File No. CV-17-11697-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST)

THE HONOURABLE 

JUSTICE MCEWEN

TUESDAY, THE 1st 

DAY OF MAY, 2018

BETWEEN:

VOLKAN BASEGMEZ, CEM BLEDA BASEGMEZ, ANIL RUKAN BASEGMEZ, 
BA&B CAPITAL INC., SERDAR KOCTURK 

and KAAN HOLDINGS INC.

- and -
Applicants

ALI AKMAN, SAMM CAPITAL HOLDINGS INC. 
and TARN FINANCIAL CORPORATION

Respondents

APPLICATION UNDER Sections 207 and 248 of the Business Corporations Act, R.S.O. 1990,
c. B.I6.

APPROVAL AND VESTING ORDER

THIS MOTION, made by KPMG Inc. in its capacity as liquidator (the “Liquidator”) of 

Tam Financial Corporation (“Tarn”) for an order approving the sale transaction (the 

“Transaction”) contemplated by an asset purchase agreement (the “Asset Purchase 

Agreement”) between Tam (the “Vendor”) and • (the “Purchaser”) dated •, 2018 and vesting 

in the Purchaser the Vendor’s right, title and interest in and to the assets described in the Asset
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Purchase Agreement (the “Purchased Assets”), was heard this day at 330 University Avenue, 

Toronto, Ontario.

ON READING the Affidavit of • sworn •, 2018 and the • Report of the Liquidator 

dated •, 2018 (the “• Report”), and on hearing the submissions of counsel for the Liquidator, 

the Vendor, the Purchaser, and any such other counsel as were present, no one appearing for any 

other person on the service list, although properly served as appears from the affidavit of • 

sworn •, 2018 filed:

1. THIS COURT ORDERS that unless otherwise defined herein or the context otherwise 

requires, capitalized terms used and not otherwise defined herein shall have the meanings 

ascribed to them in the Asset Purchase Agreement.

2. THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved, 

and the execution of the Asset Purchase Agreement by the Vendor is hereby authorized and 

approved, with such minor amendments as the Vendor may deem necessary. The Vendor is 

hereby authorized and directed to take such additional steps and execute such additional 

documents as may be necessary or desirable for the completion of the Transaction and for the 

conveyance of the Purchased Assets to the Purchaser.

3. THIS COURT ORDERS AND DECLARES that upon the delivery of a Liquidator’s 

certificate to the Purchaser substantially in the fonn attached as Schedule A hereto (the 

“Liquidator’s Certificate”), all of the Vendor’s right, title, benefit and interest in and to the 

Purchased Assets described in the Asset Purchase Agreement shall vest absolutely in the 

Purchaser, free and clear of and from any and all security interests (whether contractual, 

statutory, or otherwise), hypothecs, mortgages, trusts or deemed trusts (whether contractual, 

statutory, or otherwise), liens, executions, levies, charges, or other financial or monetary claims, 

whether or not they have attached or been perfected, registered or filed and whether secured, 

unsecured or otherwise (collectively, the “Claims”) including, without limiting the generality of 

the foregoing: (i) any encumbrances or charges created by the Order of the Honourable Mr. 

Justice Lederman dated September 15, 2017; (ii) all charges, security interests or claims 

evidenced by registrations pursuant to the Personal Property Security Act (Ontario) or any other 

personal property registry system; and (iii) those Claims listed on Schedule B hereto (all of 

which are collectively referred to as the “Encumbrances”, which term shall not include the
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permitted encumbrances, easements and restrictive covenants listed on Schedule C) and, for 

greater certainty, this Court orders that all of the Encumbrances affecting or relating to the 

Purchased Assets are hereby expunged and discharged as against the Purchased Assets.

4. THIS COURT ORDERS that upon the registration in the applicable land registry office 

or land titles office of a Transfer/Deed of Land or equivalent document, or of an application for 

registration of this Order in the applicable prescribed form, the applicable land registrar or 

equivalent official is hereby directed to enter the Purchaser as the owner of the subject real 

property in fee simple, and is hereby directed to delete and expunge from title to the real property 

all of the Claims listed in Schedule B hereto.

5. THIS COURT ORDERS that, without in any way limited the efficacy of paragraph 3 of 

this Order, the Purchaser shall not assume or be deemed to assume any obligations in respect of 

or pursuant to the Excluded Assets, no rights in or in respect of the Excluded Assets are or have 

been assigned to the Purchaser, all Excluded Assets are hereby terminated in all respects against 

the Property and the Purchaser, and no party to any Excluded Asset shall have any right, interest 

or claim thereunder as against the Property or the Purchaser.

6. THIS COURT ORDERS that for the purposes of determining the nature and priority of 

Claims, the net proceeds from the sale of the Purchased Assets shall stand in the place and stead 

of the Purchased Assets, and that from and after the delivery of the Liquidator’s Certificate all 

Claims and Encumbrances shall attach to the net proceeds from the sale of the Purchased Assets 

with the same priority as they had with respect to the Purchased Assets immediately prior to the 

sale, as if the Purchased Assets had not been sold and remained in the possession or control of 

the person having that possession or control immediately prior to the sale.

7. THIS COURT ORDERS AND DIRECTS that after receipt by the Liquidator from 

each of the Vendor and the Purchaser of the written confirmations set out in section [6.05(1)] of 

the Asset Purchase Agreement that the conditions to closing of the Transaction as set out in the 

Asset Purchase Agreement have been satisfied or waived and funds in respect of the Purchase 

Price have been received by the Vendor in accordance with section [2.11] of the Asset Purchase 

Agreement, the Liquidator shall be and is hereby authorized and directed to deliver and file the 

Liquidator’s Certificate in accordance with section [6.05] of Asset Purchase Agreement. In 

preparing and filing the Liquidator’s Certificate, the Liquidator shall be entitled to rely, without
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any further investigation, confirmation or enquiry by the Liquidator, upon the representations 

made to it by the Purchaser and the Vendor that all necessary conditions to closing have been 

satisfied or waived and the Liquidator shall have no liability for any misstatement, error or 

omission made by the Purchaser or the Vendor in connection therewith.

8. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Vendor is authorized and permitted to 

disclose and transfer to the Purchaser all human resources and payroll information in the 

Company’s records pertaining to the Debtor’s past and current employees. The Purchaser shall 

maintain and protect the privacy of such information and shall be entitled to use the personal 

information provided to it in a manner which is in all material respects identical to the prior use 

of such infonnation by the Vendor.

9. THIS COURT ORDERS that, notwithstanding:

(a) the pendency of these proceedings;

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the 

Bankruptcy and Insolvency Act (Canada) in respect of the Vendor and any 

bankruptcy order issued pursuant to any such applications; and

(c) any assignment in bankruptcy made in respect of the Vendor;

the vesting of the Purchased Assets in the Purchaser pursuant to this Order shall be binding on 

any trustee in bankruptcy that may be appointed in respect of the Vendor and shall not be void or 

voidable by creditors of the Vendor, nor shall it constitute nor be deemed to be a fraudulent 

preference, assignment, fraudulent conveyance, transfer at undervalue, or other reviewable 

transaction under the Bankruptcy and Insolvency Act (Canada) or any other applicable federal or 

provincial legislation, nor shall it constitute oppressive or unfairly prejudicial conduct pursuant 

to any applicable federal or provincial legislation.

10. THIS COURT ORDERS AND DECLARES that the Transaction is exempt from the 

application of the Retail Sales Act (Ontario).
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11. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Vendor or the Liquidator and its agents in carrying out the 

terms of this Order. All courts, tribunals, regulatory and administrative bodies are hereby 

respectfully requested to make such orders and to provide such assistance to the Vendor or the 

Liquidator, as an officer of this Court, as may be necessary or desirable to give effect to this 

Order or to assist the Vendor or the Liquidator and its agents in carrying out the terms of this 

Order.

[SEALING

12. THIS COURT ORDERS that the Confidential Appendix to the • Report shall be 

sealed, kept confidential and not form part of the public record, but shall be placed 

separate and apart from all other contents of the Court file, in a sealed envelope attached 

to a notice that sets out the title of these proceedings and a statement that the contents are 

subject to a sealing order and shall only be opened upon further order of the Court.]
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Schedule A - Form of Liquidator’s Certificate

Court File No. CV-17-11697-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST)

BETWEEN:

VOLKAN BASEGMEZ, CEM BLEDA BASEGMEZ, ANIL RUKAN BASEGMEZ, 
BA&B CAPITAL INC., SERDAR KOCTURK 

and KAAN HOLDINGS INC.

- and -
Applicants

ALI AKMAN, SAMM CAPITAL HOLDINGS INC. 
and TARN FINANCIAL CORPORATION

Respondents

APPLICATION UNDER Sections 207 and 248 of the Business Corporations Act, R.S.O. 1990,
c. B.16.

LIQUIDATOR’S CERTIFICATE

RECITALS

A. Pursuant to an Order of the Honourable Mr. Justice Lederman of the Ontario Superior 

Court of Justice (Commercial List) (the “Court”) dated September 15, 2017 (the “Winding Up 

Order”), KPMG Inc. was appointed as liquidator (in such capacity, the “Liquidator”) of Tam 

Financial Corporation (the “Vendor”) under sections 207 and 248 of the Business Corporations 
Act, R.S.O. 1990, c. B.16, as amended.

B. Pursuant to an Order of the Court dated •, 2018, the Court approved the agreement of 

purchase and sale made as of •, 2018 (the “Asset Purchase Agreement”) between the 

Respondent (the “Vendor”) and • (the “Purchaser”) and provided for the vesting in the 

Purchaser of the Vendor’s right, title and interest in and to the Purchased Assets, which vesting is 

to be effective with respect to the Purchased Assets upon the delivery by the Liquidator to the 

Purchaser of a certificate confirming: (i) the payment by the Purchaser of the Purchase Price for 

the Purchased Assets, (ii) that the conditions to closing as set out in the Asset Purchase
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Agreement have been satisfied or waived by the Vendor and the Purchaser, and (iii) the 

Transaction has been completed to the satisfaction of the Liquidator.

C. Unless otherwise indicated herein, tenns with initial capitals have the meanings set out in 

the Asset Purchase Agreement.

THE LIQUIDATOR CERTIFIES, based upon the written representations made to the 

Liquidator by each of the Purchaser and the Vendor pursuant to section [7.05] of the Asset 

Purchase Agreement and without any further investigation, confirmation or enquiry by the 

Liquidator, the following:

1. The Purchaser has paid and the Vendor has received the Purchase Price for the Purchased 

Assets payable on the Closing Date pursuant to the Asset Purchase Agreement;

2. The conditions to closing as set out in the Asset Purchase Agreement have been satisfied 

or waived by the Vendor and the Purchaser, respectively; and

3. The Transaction has been completed to the satisfaction of the Liquidator.

4. This Certificate was delivered by the Liquidator at _______  [TIME] on ______

[DATE],

KPMG Inc., in its capacity as Court- 
appointed Liquidator, and not in its personal 
capacity

Per:
Name:
Title:
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Schedule B - Claims to be deleted and expunged from title to Real Property

PIN 06164-0197 (LT)

1. Notice of Lease Instrument Number E236074 registered March 23, 1999 in favour of 
Microcell Conexions Inc.

2. Transfer of title instrument Number AT3 740675 registered November 14, 2014. in favour 
of Tam Financial Corporation.

3. Charge instrument Number AT3740682 registered November 14, 2014 in favour of 
Meridian Credit Union Limited.

4. General Assignment of Rents instrument Number AT3740683 registered November 14, 
2014, in support of Charge AT3 740682 in favour of Meridian Credit Union Limited.

5. Charge Instrument Number AT4242765 registered June 9, 2016, in favour of The 
Guarantee Company of North America.

6. Notice Instrument Number AT4280809 registered July 15, 2016, in favour of The 
Guarantee Company of North America referencing Instalment Number A T4242765.

7. Charge Instrument Number AT4443337 registered December 23, 2016, in favour of 
Kingsett Mortgage Corporation.

8. General Assignment of Rents Instrument Number AT4443338 registered December 23, 
2016, in support or Charge AT4443337 in favour of Kingsett Mortgage Corporation.

9. Charge instrument Number AT4623337 registered July 11, 2017, in favour of Samm 
Capital Holdings Inc.

10. General Assignment of Rents Instrument Number AT4623338 registered July 11, 2017, 
in support of Charge AT4623337 in favour of Samm Capital Holdings Inc.

11. Notice of Agreement Instrument Number AT4657388 registered August 17, 2017 in 
favour of Samm Capital Holdings Inc. pertaining to Charge AT4623337.

12. Construction Lien AT4693066 registered September 28, 2017, registered by Roni 
Excavating limited perfected by Certificate Instrument Number AT4730846 registered 
November 10, 2017.

13. Construction Lien AT4694989 registered September 29, 2017, registered by MCW 
Consultants Ltd. perfected by Certificate instrument Number AT4734146 registered 
November 16, 2017.

14. Construction Lien AT4698119 registered October 4. 2017, registered by Skygrid 
Construction Ltd. perfected by Certificate Instrument Number AT4731269 registered 
November 14, 2017.
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15. Construction Lien AT4701329 registered October 6, 2017, registered by GFL 
Infrastructure Group Inc. perfected by Certificate Instrument Number AT4731272 
registered November 14, 2017.

PIN 06164-0509 (LT)

16. Notice or Lease Instrument Number TR39151 registered March 23, 1999, in favour of 
Microcell Connexions Inc.

17. Transfer of title Instrument Number AT3740675 registered November 14, 2014, in 
favour of Tam Financial Corporation.

18. Charge Instrument Number AT3740682 registered November 14, 2014 in favour of 
Meridian Credit Union Limited.

19. General Assignment or Rents Instrument Number A T3740683 registered November 14, 
2014, in support of Charge AT3740682 in favour or Meridian Credit Union Limited.

20. Charge Instrument Number AT4242765 registered June 9, 2016, in favour of The 
Guarantee Company of North America.

21. Notice Instrument Number AT4280809 registered July 15, 2016, in favour of The 
Guarantee Company of North America referencing Instrument Number AT4242765.

22. Charge instrument Number AT4443337 registered December 23, 2016, in favour of 
Kingsett Mortgage Corporation.

23. General Assignment of Rents Instrument Number AT4443338 registered December 23, 
2016, in support of Charge AT4443337 in favour of Kingsett Mortgage Corporation.

24. Charge Instrument Number AT4623337 registered July 11, 2017, in favour of Samm 
Capital Holdings Inc.

25. General Assignment of Rents Instrument Number AT4623338 registered July 11, 2017 in 
support of Charge AT4623337 in favour of Samm Capital Holdings Inc.

26. Notice or Agreement Instrument Number AT4657388 registered August 17, 2017 in 
favour of Samm Capital Holdings Inc. pertaining to Charge AT4623337.

27. Construction Lien AT4693066 registered September 28, 2017, registered by Roni 
Excavating Limited perfected by Certificate Instrument Number AT4730846 registered 
November 10, 2017.

28. Construction Lien AT4694989 registered September 29, 2017, registered by MCW 
Consultants Ltd. perfected by Certificate Instrument Number AT4734146 registered 
November 16, 2017.

29. Construction Lien AT4698119 registered October 4, 2017, registered by Skygrid 
Construction Ltd. perfected by Certificate Instrument Number AT4731269 registered 
November 14, 2017.
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30. Construction Lien AT4701329 registered October 6. 2017, registered by GFL 
Infrastructure Group Inc. perfected by Certificate Instrument Number AT4731272 
registered November 14, 2017.

31. Construction Lien AT4714314 registered October 24, 2017, registered by The Fence 
People Limited.

32. Construction Lien AT4726307 registered November 6. 2017, registered by The Fence 
People Limited perfected by Certificate Instrument Number AT4745670 registered 
November 29, 2017.
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Schedule C - Permitted Encumbrances, Easements and Restrictive Covenants
related to the Real Property

(unaffected by the Vesting Order)

PIN 06164-0197

1. By-Law Instrument Number SC72205 registered April 23, 1984.

2. Notice of Agreement Instrument Number A90238 registered April 6, 1962.

3. Notice or Agreement Instrument Number A927533 registered June 19, 1981.

4. Notice of Agreement Instrument Number C938338 registered March 3, 1995.

PIN 06164-0509

5. Site Plan Agreement Instrument Number SC618244 registered June 18, 1981.

6. Agreement Amending Site Plan Agreement instrument Number TB966207 registered 
March 3, 1995.

7. Reference Plan 66R28554 registered March 17, 2016.

8. Application for Absolute Title Instrument Number AT4169525 registered March 17, 
2016.

9. Reference Plan 66R29568 registered September 17, 2016.

General Permitted Encumbrances

1. Any subsisting reservations, limitations, provisos, conditions or exceptions contained in 
the original grant of title to the Property from the Crown.

2. All reference plans, plans of subdivision and expropriation plans, as well as all 
certificates under the Expropriations Act, R.S.O. 1990, c. E.26, and all rights and 
interests conferred thereunder.

3. The exceptions and qualifications of Subsection 44(1) of the Land Titles Act, and/or as 
set out on any one or more of the parcel registers for the lands comprising the Property, 
and any amendments thereto.

4. All laws, orders in council, rules, regulations, by-laws, ordinances, development 
agreements, subdivision agreements, site plan agreements, notices and/or building 
restrictions and/or other requirements of the relevant governmental and/or municipal 
authorities of general application governing, restricting and/or prohibiting the alienation, 
construction, occupancy and/or use of Property and/or creating statutory liens thereon.

5. Any easements, servitudes, rights-of-way, licences, restrictions that run with the Property 
or any portion thereof, and other encumbrances and/or agreements with respect thereto
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(including, without limiting the generality of the foregoing, easements, rights-of-way and 
agreements for sewers, drains, gas and water mains or electric light and power or 
telephone, telecommunications or cable conduits, poles, wires and cables).



EXHIBIT “B”

ASSIGNED CONTRACTS AND PERMITS

[To be completed prior to closing]
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EXHIBIT “C”

FORM OF ASSIGNMENT AND ASSUMPTION AGREEMENT

ASSIGNMENT AND ASSUMPTION AGREEMENT

THIS AGREEMENT is made as of [date], 2018

BETWEEN

SUNRAY GROUP OF HOTELS INC., a corporation 
incorporated under the laws of Ontario (the “Purchaser”),

- and -

TARN FINANCIAL CORPORATION, a corporation 
incorporated under the laws of the Province of Ontario (the 
“Vendor”).

WHEREAS the parties hereto have entered into an asset purchase agreement dated as of 
March 20, 2018 (the “Asset Purchase Agreement”), pursuant to which the Vendor has agreed to 
assign all of its right, title, benefit and interest in and to the Assigned Contracts to the Purchaser, 
and the Purchaser has agreed to assume, perform and indemnify and hold harmless the Vendor 
from the Assumed Liabilities, upon the terms and conditions set forth therein;

AND WHEREAS pursuant to Sections 7.02(f) and 7.03(f) of the Asset Purchase 
Agreement, the Vendor and Purchaser are required to enter into and deliver this Agreement at the 
Time of Closing;

NOW THEREFORE in conjunction with and in consideration of the completion of the 
transactions to be effected at the Time of Closing as contemplated by the Asset Purchase 
Agreement, and for other good and valuable consideration, the receipt and sufficiency of which 
is hereby acknowledged, the Vendor and the Purchaser agree as follows:

ARTICLE 1 - INTERPRETATION

1.01 Definitions

Unless otherwise defined herein or the context otherwise requires, capitalized terms used 
and not otherwise defined herein have the meanings ascribed to them in the Asset Purchase 
Agreement.

1.02 Headings

The division of this Agreement into Articles and Sections and the insertion of a table of 
contents and headings are for convenience of reference only and do not affect the construction or 
interpretation of this Agreement. The terms “hereof’, “hereunder” and similar expressions refer 
to this Agreement and not to any particular Article, Section or other portion hereof. Unless
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something in the subject matter or context is inconsistent therewith, references herein to Articles, 
Sections and Schedules are to Articles and Sections of, and Schedules to, this Agreement.

1.03 Extended Meanings

In this Agreement words importing the singular number include the plural and vice versa, 
words importing any gender include all genders and words importing persons include 
individuals, corporations, limited and unlimited liability companies, general and limited 
partnerships, associations, trusts, unincorporated organizations, joint ventures and Governmental 
Authorities. The tenn “including” means “including without limiting the generality of the 
foregoing”.

ARTICLE 2 - ASSIGNMENT AND ASSUMPTION

2.01 Assignment by the Purchaser

Upon and subject to the terms of the Asset Purchase Agreement, effective at the Time of 
Closing, the Vendor hereby assigns and transfers to the Purchaser all of the Vendor’s right, title, 
benefit and interest under or in respect of the Assigned Contracts.

2.02 Assumption by the Purchaser

Upon and subject to the tenns of the Asset Purchase Agreement, effective at the Time of 
Closing, the Purchaser hereby assumes and agrees to fulfill, perfonn and discharge the Assumed 
Liabilities.

2.03 Release by the Purchaser

The Purchaser hereby: (i) unconditionally and irrevocably fully releases and discharges 
the Vendor from any Claim that occurs after the Closing Date which the Purchaser may now or 
hereafter have against the Vendor by reason of any matter or thing arising out of, or resulting 
from, any of the Assumed Liabilities, and (ii) agrees that the Purchaser will not make or take any 
Claim with respect to any matter released and discharged in this Section 2.03 which may result 
in any Claim against the Vendor for contribution or indemnity or other relief.

2.04 Indemnity by the Purchaser

The Purchaser hereby indemnifies and saves harmless the Vendor on its own behalf and 
as trustee for its Affiliates and its and their current and fonner directors and officers, employees, 
agents, advisors, and representatives (including the Liquidator) (collectively, the “Indemnitees”) 
from and against all Claims asserted against any of the Indemnitees in any way directly or 
indirectly arising from, relating to or in connection with any of the Assumed Liabilities. The 
Purchaser appoints the Vendor as the trustee for the Indemnitees of the covenants of 
indemnification of the Purchaser with respect to such Indemnitees specified in this Section 2.04 
and the Vendor accepts such appointment.
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ARTICLE 3 - GENERAL

3.01 Further Assurances

The Vendor and the Purchaser will from time to time execute and deliver all such further 
documents and instruments and do all acts and things as any of the other parties may reasonably 
require to effectively carry out or better evidence or perfect the full intent and meaning of this 
Agreement.

3.02 Time of the Essence

Time is of the essence of this Agreement.

3.03 Benefit of the A2reement

This Agreement will enure to the benefit of and be binding upon the respective 
successors and permitted assigns of the parties.

3.04 Amendments and Waivers

No amendment to this Agreement will be valid or binding unless set forth in writing and 
duly executed by each of the parties. No waiver of any breach of any provision of this 
Agreement will be effective or binding unless made in writing and signed by the party purporting 
to give the same and, unless otherwise provided, will be limited to the specific breach waived.

3.05 Assignment

This Agreement may not be assigned by the Vendor or by the Purchaser without the 
consent of: (i) in the case of an assignment by the Vendor, the Purchaser; and (ii) in the case of 
an assignment by the Purchaser, the Vendor.

3.06 Notices

Any demand, notice or other communication to be given in connection with this 
Agreement must be given in writing and in accordance with Section 9.09 of the Asset Purchase 
Agreement.

3.07 Governing Law

This Agreement is governed by and will be construed in accordance with the laws of the 
Province of Ontario and the laws of Canada applicable therein.

3.08 Attornment

For the purpose of all legal proceedings this Agreement will be deemed to have been 
perfonned in the Province of Ontario and the courts of the Province of Ontario will have 
jurisdiction to entertain any action arising under this Agreement. The Vendor and the Purchaser 
each attorns to the jurisdiction of the courts of the Province of Ontario.
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3.09 Appointment of Agent for Service

The Purchaser nominates, constitutes and appoints Garry Shapiro, Barrister and Solicitor, 
of the City of Toronto its true and lawful agent to accept service of process and to receive all 
lawful notices in respect of any action arising under this Agreement (other than any notice that is 
to be given by one party to another pursuant to Section 3.06). Until due and lawful notice of the 
appointment of another and subsequent agent in the Province of Ontario has been given to and 
accepted by the Vendor, service of process or of papers and such notices upon Garry Shapiro, 
Barrister and Solicitor will be accepted by the Purchaser as sufficient service.

3.10 Counterparts

This Agreement may be executed in any number of counterparts, each of which will be 
deemed to be an original and all of which taken together will be deemed to constitute one and the 
same instrument.

3.11 Electronic Execution

Delivery of an executed signature page to this Agreement by any party by electronic 
transmission will be as effective as delivery of a manually executed copy of this Agreement by 
such party.

3.12 Severability

If any provision of this Agreement is determined by any court of competent jurisdiction 
to be illegal or unenforceable, that provision will be severed from this Agreement and the 
remaining provisions will continue in full force and effect so long as the economic or legal 
substance of the transactions contemplated hereby is not affected in any manner materially 
adverse to any of the parties.

[The balance of this page has been intentionally left blank]
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IN WITNESS WHEREOF the parties have executed this Agreement as of the date first 
above written.

SUNRAY GROUP OF HOTELS INC.

Per: ______________________________________
Ray Gupta

Per:

TARN FINANCIAL CORPORATION, by its 
authorized signatory, KPMG Inc. in its 
capacity as Liquidator and without personal 
liability

Per:
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EXHIBIT “D”

PERMITTED ENCUMBRANCES

PIN 06164-0197

1. By-Law Instrument Number SC72205 registered April 23, 1984.

2. Notice of Agreement Instrument Number A90238 registered April 6, 1962.

3. Notice or Agreement Instrument Number A927533 registered June 19, 1981.

4. Notice of Agreement Instrument Number C938338 registered March 3, 1995.

PIN 06164-0509

5. Site Plan Agreement Instrument Number SC618244 registered June 18, 1981.

6. Agreement Amending Site Plan Agreement instrument Number TB966207 registered 
March 3, 1995.

7. Reference Plan 66R28554 registered March 17, 2016.

8. Application for Absolute Title Instrument Number AT4169525 registered March 17,
2016.

9. Reference Plan 66R29568 registered September 17, 2016.

General Permitted Encumbrances

10. Any subsisting reservations, limitations, provisos, conditions or exceptions contained in 
the original grant of title to the Property from the Crown.

11. All reference plans, plans of subdivision and expropriation plans, as well as all 
certificates under the Expropriations Act, R.S.O. 1990, c. E.26, and all rights and 
interests conferred thereunder.

12. The exceptions and qualifications of Subsection 44(1) of the Land Titles Act, and/or as 
set out on any one or more of the parcel registers for the lands comprising the Property, 
and any amendments thereto.

13. All laws, orders in council, rules, regulations, by-laws, ordinances, development 
agreements, subdivision agreements, site plan agreements, notices and/or building 
restrictions and/or other requirements of the relevant governmental and/or municipal 
authorities of general application governing, restricting and/or prohibiting the alienation, 
construction, occupancy and/or use of Property and/or creating statutory liens thereon.

14. Any easements, servitudes, rights-of-way, licences, restrictions that run with the Property 
or any portion thereof, and other encumbrances and/or agreements with respect thereto 
(including, without limiting the generality of the foregoing, easements, rights-of-way and
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agreements for sewers, drains, gas and water mains or electric light and power or 
telephone, telecommunications or cable conduits, poles, wires and cables).
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EXHIBIT “E”

OTHER EXCLUDED ASSETS

To be completed prior to the Closing Date
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EXHIBIT “F”

ALLOCATION OF PURCHASE PRICE

[The Purchase Price allocation will be determined by the Purchaser and the Vendor prior
to the Closing Date]
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EXHIBIT “G”

REAL PROPERTY

PIN: 06164-0197 (LT)

PROPERTY DESCRIPTION: PARCEL 28-8, SECTION S6 PART LOT 28, CONCESSION 2, 
SCAR BEING PT 1, 2 66R12484 SCARBOROUGH , CITY OF TORONTO

PIN: 06164-0509 (LT)

PROPERTY DESCRIPTION: LT 19 RCP 9945 SCARBOROUGH PT 1, PL 66R28554; CITY 
OF TORONTO
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PINNACLE
INTERNATIONAL

April 9, 2018

KPMG Inc 
Bay Adelaide Centre 
Suite 4600 - 333 Bay Street 
Toronto, Ontario, M5H 3S1

Collier International Inc. 
Brookfield Place 
Suite 1400 - 181 Bay Street 
Toronto, Ontario, M5J 2V1

Dear Sir/ Madam,

Re: 2035 Kennedy Road, Toronto
Delta Toronto East and Development Lands,/ US

Attached is our final bid of $1 r'or the above property (pages attached).

Pinnacle International is ready, willing and able to close the transaction on a “as is where is 
basis “. Bank of Nova Scotia letter was provided to you with our previous submission.

Pinnacle has a long term working relationship with Marriott International. (Marriott is the 
present manager for our Marriott Pinnacle Hotel in Vancouver). It is probable that Marriott will 
be the potential manager for the hotel at Pinnacle One Yonge in Toronto.

We are confident for a smooth transition for the Delta Toronto East - The Pinnacle team is 
familiar with hotel renovation (P.I.P.), the dealing with Marriott Hotel Management Contracts 
(retaining or the buyout of existing management contracts).

We look forward to be selected as the successful bidder.

Sincerely,
Pinnacle International One Lands Inc.

Mike Be 
President

A MEMBER OF THE PINNACLE INTERNATIONAL GROUP 
WWW.PlNNACLEINTERNATIONAL.CA

911 Homer Street, Suite 300 • Vancouver B.C., Canada • V6B 2W6 • Tel: (604) 602-7747

http://WWW.PlNNACLEINTERNATIONAL.CA
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ASSET PURCHASE AGREEMENT

THIS AGREEMENT is made as of March 22, 2018 

BETWEEN

PINNACLE INTERNATIONAL ONE LANDS INC., a 
corporation incorporated under the laws of British Columbia (the
“Purchaser”),

- and -

TARN FINANCIAL CORPORATION, a corporation 
incoiporated under the laws of the Province of Ontario (the 
“Vendor”).

WHEREAS pursuant to the Order of the Honourable Mr. Justice Lederman of the Ontario 
Superior Court of Justice (Commercial List) (the “Court”) dated September 15, 2017 and effective 
September 25, 2017 (the “Winding Up Order”), KPMG Inc. was appointed as liquidator of the 
Vendor (in such capacity, the “Liquidator”) under sections 207 and 248 of the Business 
Corporations Act, R.S.O. 1990, c. B.16, as amended;

AND WHEREAS pursuant to the Winding Up Order, the Liquidator is authorized to market 
the assets, property and undertaking of the Vendor for sale and, subject to approval of the Court, 
negotiate such terms and conditions of sale as the Liquidator in its discretion may deem appropriate;

AND WHEREAS pursuant to the Order of the Honourable Mr. Justice McEwen of the Court 
dated November 29, 2017 (the “Sale Process Order”), the Liquidator was authorized to conduct a 
sale process (the “Sale Process”) as set out in Schedule “A” to the Sale Process Order;

AND WHEREAS the Vendor desires to sell and assign and the Purchaser desires to 
purchase and assume the Purchased Assets and Assumed Liabilities upon and subject to the terms 
and conditions set out in this Agreement.

NOW THEREFORE, in consideration of the covenants and agreements herein contained, 
the parties agree as follows:

1.01 Definitions

ARTICLE 1 - INTERPRETATION

In this Agreement, unless something in the subject matter or context is inconsistent therewith, 
capitalized terms shall be as defined in the Sales Process Order (including the Sales Process) unless 
otherwise defined below or elsewhere herein:

“Accounts Receivable” means the accounts receivable recorded as such in the Books and Records 
of the Vendor relating to the Business.
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“Affiliates” means, with respect to any Person, any other Person that controls or is controlled by or 
is under common control with the referent Person.

“Agreement” means this agreement, including its recitals and schedules, as amended from time to 
time.

“Applicable Law” means:

(i) any applicable domestic or foreign law including any statute, subordinate legislation or 
treaty, as well as the common law; and

(ii) any applicable and enforceable rule, requirement, order, judgment, injunction, award or 
decree of a Governmental Authority.

“Approval and Vesting Order” means a final, non-appealable order of the Court substantially in 
the form attached hereto as Exhibit “A”, that has not been stayed, vacated, or stayed pending 
appeal: (i) approving the sale of the Purchased Assets and assignment of the Assigned Contracts by 
the Vendor to the Purchaser pursuant to the terms of this Agreement; and (ii) providing for the 
vesting of the right, title, benefit and interest of the Vendor in and to the Purchased Assets in and to 
the Purchaser, free and clear of all Liens other than the Permitted Encumbrances.

“Assets” includes all of the assets, property and undertaking of the Vendor and for greater certainty 
includes the Hotel Assets and the Development Assets.

“Assigned Contracts” means those Contracts and Permits set out in Exhibit “B”.

“Assignment and Assumption Agreement” means an agreement pursuant to which the Vendor will 
assign the Assigned Contracts to the Purchaser and the Purchaser will assume the Assumed 
Liabilities at the Time of Closing, substantially in the form of the document set out in Exhibit “C”.

“Assumed Liabilities” has the meaning set out in Section 2.07.

“Back-Up Bid” is as defined in the Sales Process.

“Bargaining Unit Employees” means all Employees represented by Unite Here.

“Books and Records” means all personnel records, inspection records, financial records, and other 
records, books, documents and data bases recorded or stored by means of any device, including in 
electronic form, relating to the Business, the Purchased Assets and the Employees as are in the 
possession or under the control of the Vendor.

“Business” means the business activities and operations of the Vendor associated with the Delta 
Hotel Toronto East located at 2035 Kennedy Road in Scarborough, Ontario.

“Business Day” means a day other than a Saturday, Sunday, statutory or civic holiday in Toronto, 
Ontario.

“Adjustments” has the meaning set out in Section 6.01.



“Claim” means any actual or threatened civil, criminal, administrative, regulatory, arbitral or 
investigative inquiry, action, suit, investigation or proceeding and any Loss, claim or demand 
relating thereto or resulting therefrom, or any other claim or demand of whatever nature or kind.

“Closing Date” means seven (7) Business Days following the date of the Approval and Vesting 
Order, or such other date as may be agreed in writing between the parties hereto.

“Collective Agreement” means the collective agreement between Delta Toronto East and Unite 
Here Local 75 in respect of the term between February 1, 2014 and January 31, 2018.

“Condo Purchase Agreements” means all agreements entered into by Tam Construction and third 
party purchasers of proposed units in the Condominium Project.

“Condominium Project” means the proposed condominium towers to comprise Phase 1 of the “The 
Kennedys Condominium Project”.

“Contract” means any contract, agreement, license, instrument or commitment recognized at law or 
equity, whether express or implied, or arising by a course of conduct or usage of trade.

“Court” means the Ontario Superior Court of Justice (Commercial List).

“Cure Costs” means the amount of all monetary defaults, if any, existing in respect of any Assigned 
Contracts or Permits that are required to be paid in order to obtain the consent necessary to pemiit an 
assignment of an Assigned Contract.

“Current Assets” means the (i) Inventories, (ii) Accounts Receivable, and (iii) pre-paid expenses of 
the Business as at the Closing Date.

“Development Assets” means the development lands known as “The Kennedys Condominium 
Project” (Phase 1), which contemplates the construction of two condominium towers containing a 
total of 644 units of which substantially all of the units have been pre-sold.

“Due Diligence Condition” has the meaning set out in 5.01.

“Employees” means all persons employed by the Vendor in connection with the Business as at the 
Time of Closing and includes any person who was on an approved leave of absence, layoff or 
disability on the date immediately prior to the Closing Date, and for greater certainty, includes all 
Bargaining Unit Employees.

“Environmental Law” means any Applicable Law relating to the natural or indoor environment 
including those pertaining to (i) reporting, licensing, pennitting, investigating, remediating or 
controlling the presence or Release or threatened Release of Hazardous Substances, or (ii) the use, 
treatment, storage, disposal, transport, handling and the like of Hazardous Substances, including, for 
greater certainty, any such Applicable Law pertaining to occupational health and safety.

“Excluded Assets” has the meaning set out in Section 2.02.
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“Excluded Contracts” means any Contracts disclaimed by the Vendor in the Winding Up 
Proceeding, any Contracts that are not assignable as contemplated in Section 2.08(3), and any other 
Contracts that are not Assigned Contracts, and including without limitation any contracts, 
agreements or arrangements between the Vendor and any Affiliate.

“Governmental Authority” means any domestic or foreign legislative, executive, judicial or 
administrative body or person having jurisdiction in the relevant circumstances.

“Hazardous Substance” means any substance, material or emission whose storage, handling, use, 
transportation or Release is prohibited, controlled or regulated by any Governmental Authority 
having jurisdiction pursuant to Environmental Laws, including any contaminant or pollutant as 
defined in the Environmental Protection Act (Ontario).

“Hotel Assets” means all of the Assets related to the Hotel operations.

“Hotel” means the hotel currently branded as the Delta Toronto East Hotel located at 2035 Kennedy 
Road in Scarborough, Ontario,

“Intellectual Property” means intellectual property of any nature and kind including all domestic 
and foreign trade-marks, business names, trade names, domain names, trading styles, patents, trade 
secrets, confidential information, Software, industrial designs and copyrights, whether registered or 
unregistered, and all applications for registration thereof, and inventions, fonnulae, recipes, product 
formulations and chemistries, processes and processing methods, technology and techniques and 
know-how.

“Inventories” means all inventories owned by and in possession of the Vendor including all 
supplies, goods, work in progress, raw materials and spare parts.

“Liabilities” means all costs, expenses, charges, debts, liabilities, commitments and obligations of 
any nature or kind, whether accrued or fixed, actual, absolute, contingent, latent or otherwise, 
matured or unmatured or determined or undeterminable, including those arising under any 
Applicable Law or Claim and those arising under any Contract or undertaking or otherwise, 
including any tax liability or tort liability of the Vendor.

“Liens” means any lien (statutory or otherwise), mortgage, pledge, security interest (whether 
contractual, statutory or otherwise), hypothecation, trust or deemed trust (whether contractual, 
statutory, or otherwise), execution, levy, charge, encumbrance, interest in property, or other financial 
or monetary claim which, in each case, in substance, secures payment or perfonnance of an 
obligation, or similar charge of any kind.

“Liquidator” has the meaning set out in the recitals hereto.

“Liquidator’s Certificate” means a certificate signed by the Liquidator substantially in the form 
attached as Schedule A to the Approval and Vesting Order confirming that (i) the Purchaser has 
paid, and the Vendor has received payment of, the Purchase Price in relation to the purchase by the 
Purchaser of the Purchased Assets; and (ii) the conditions to be complied with at or prior to the Time 
of Closing as set out in Sections 5.02 and 5.03, respectively, have been satisfied or waived by the 
Vendor or the Purchaser, as applicable, pursuant to Section 5.04.
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“Non-Disclosure Agreement” means the confidentiality agreement dated January 16,2018 between 
the Purchaser and Vendor.

“Outside Date” has the meaning set out in Section 5.05(b).

“Permits” means all permits, licences, certificates, approvals, authorizations, and registrations, or 
any item with a similar effect, issued or granted by any Governmental Authority.

“Permitted Encumbrances” means only those Liens and registrations related to the Purchased 
Assets set forth on Exhibit “D”.

“Person” means any individual, corporation, limited liability company, partnership, firm, joint 
venture, association, joint-stock company, trust, unincorporated organization, Governmental 
Authority or other entity.

“Personal Information” means information about an identifiable individual, but does not include 
the name, title or business address or telephone number of an employee of an organization.

“Proceeds” has the meaning set out in Section 1.01 (b)(i).

“Purchase Price” has the meaning set out in Section 2.03.

“Purchased Assets” has the meaning set out in Section 2.01.

“Real Property” means the real property described in PINs 06164-0197 (LT) and 06164-0509 (LT) 
and set out at Exhibit “G”.

“Release” means any release or discharge of any Hazardous Substance including any discharge, 
spray, injection, inoculation, abandonment, deposit, spillage, leakage, seepage, pouring, emission, 
emptying, throwing, dumping, placing, exhausting, escape, leach, migration, dispersal, dispensing or 
disposal.

“Sale Process” means the sale process approved by the Sale Process Order.

“Sale Process Order” has the meaning set out in the recitals hereto.

“Software” means all software relating to the Business including all versions thereof, and all related 
documentation, manuals, source code and object code, program files, data files, computer related 
data, field and data definitions and relationships, data definition specifications, data models, program 
and system logic, interfaces, program modules, routines, sub-routines, algorithms, program 
architecture, design concepts, system designs, program structure, sequence and organization, screen 
displays and report layouts, and all other material related to such software.

“Subsidiary Assets” means the property, assets and undertakings of Tarn Construction and for 
greater certainty includes the Condo Purchase Agreements.

“Successful Bid” is as defined in the Sales Process.
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“Tarn Construction” means Tam Construction Corporation, a wholly-owned subsidiary of Tam 
Financial Corporation.

“Tax Act” means the Income Tax Act (Canada).

“Time of Closing” means 9:00 a.m. (Toronto Time) on the Closing Date.

“Transfer Taxes” has the meaning set out in Section 2.06.

“Transition Services” means such third-party services as the Liquidator may agree to arrange on 
behalf of the Purchaser in order to facilitate the transition of the Business from the Vendor to the 
Purchaser.

“Transition Services Agreement” means an agreement between the Liquidator and the Purchaser 
pursuant to which Transition Services may be provided.

“Unite Here” means the labour union known as Unite Here, which is the certified bargaining agent 
for the Employees in the bargaining unit at the Business.

“Utilities” means all water, gas and electric utilities supplied to the Business.

“Winding Up Order” means the order obtained from the Court on September 15,2017, as amended 
and/or amended and restated, commencing the Liquidation Proceeding and as may be further 
amended.

“Winding Up Proceeding” means the proceeding commenced by the Winding Up Order.

1.02 Headings

The division of this Agreement into Articles and Sections and the insertion of a table of 
contents and headings are for convenience of reference only and do not affect the construction or 
interpretation of this Agreement. The terms “hereof’, “hereunder” and similar expressions refer to 
this Agreement and not to any particular Article, Section or other portion hereof. Unless something 
in the subject matter or context is inconsistent therewith, references herein to Articles, Sections and 
Exhibits are to Articles and Sections of and Exhibits to this Agreement.

1.03 Extended Meanings

In this Agreement words importing the singular number include the plural and vice versa, 
words importing any gender include all genders and words importing persons include individuals, 
corporations, limited and unlimited liability companies, general and limited partnerships, 
associations, trusts, unincorporated organizations, joint ventures and Governmental Authorities. The 
tenn “including” means “including without limiting the generality of the foregoing” and the term 
“third party” means any Person other than the Vendor and the Purchaser.
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1.04 Statutory References

In this Agreement, unless something in the subject matter or context is inconsistent therewith or 
unless otherwise herein provided, a reference to any statute is to that statute as now enacted or as the 
same may from time to time be amended, re-enacted or replaced and includes any regulations made 
thereunder.

1.05 Currency

All references to currency herein are to lawful money of Canada. 

1.06 Exhibits

The following are the Exhibits to this Agreement:

Exhibit “A” - Fonn of Approval and Vesting Order
Exhibit “B” - Assigned Contracts and Permits
Exhibit “C” - Fonn of Assignment and Assumption Agreement
Exhibit “D” - Permitted Encumbrances
Exhibit “E” - Other Excluded Assets
Exhibit “F” - Allocation of Purchase Price
Exhibit “G” - Real Property

ARTICLE 2 - SALE AND PURCHASE

2.01 Assets to be Sold and Purchased

Upon and subject to the terms and conditions hereof, the Vendor will sell to the Purchaser 
and the Purchaser will purchase from the Vendor, as of and with effect from the Time of Closing, all 
of the right, title, benefit and interest of the Vendor in and to the following Assets (collectively, the 
“Purchased Assets”):

(a) the Real Property;

(b) all buildings, structures, erections, improvements, appurtenances, fixed machinery,
fixed equipment and fixtures situate on or forming part of the Real Property;

(c) all other machinery and equipment and all vehicles, tools, handling equipment, 
furniture, furnishings, computer hardware and peripheral equipment, supplies and 
accessories of the Business;

(d) all Inventories;

(e) subject to Section 2.07 and to the extent not otherwise included in this Section 2.01,
the Assigned Contracts;

(f) subject to Section 2.08(3), all Permits required to carry on the Business in its usual 
and ordinary course, including the Pennits listed in Exhibit “B”;
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(g) all Intellectual Property owned by the Vendor and belonging to or used in the 
Business;

(h) subject to Section 2.07, all Intellectual Property not owned by the Vendor but 
licenced by the Vendor and used in the Business;

(i) the goodwill of the Business;

(j) all pre-paid expenses and deposits relating to the Purchased Assets (other than 
deposits paid to suppliers or customers of the Vendor) including all pre-paid taxes, 
local improvement rates and charges, water rates and other operating costs, all pre­
paid purchases of gas, oil and hydro, and all pre-paid lease payments;

(k) all consultants’ reports, investigation and inspection results, test results, applications, 
plans and specifications in the Vendor’s possession or under its control relating to the 
buildings, structures, erections, improvements, appurtenances and fixtures situate on 
or fonning part of the Real Property including all such electrical, mechanical and 
structural drawings related thereto as are in the possession or under the control of the 
Vendor; and

(l) the Books and Records;

but excluding, for greater certainty, in each and every case the Excluded Assets (as hereinafter 
defined).

2.02 Excluded Assets

Notwithstanding Section 2.01 or any other provision in this Agreement to the contrary, the 
Vendor will retain its right, title, benefit and interest in and to, and the Purchaser will have no rights 
with respect to the right, title, benefit and interest of the Vendor in and to the following assets 
(collectively, the “Excluded Assets”):

(a) the cash and cash equivalents, short-term investments, bank account balances, bank 
deposits, including any deposits posted in respect of letters of credit, and petty cash 
of the Vendor;

(b) all Accounts Receivable;

(c) all rights of the Vendor to tax refunds, credits, rebates or similar benefits relating to 
the Purchased Assets or the Business;

(d) the Excluded Contracts;

(e) shares and other interests or capital of the Vendor;

(f) the tax records and insurance policies of the Vendor;
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(g) any Claim of the Vendor to reimbursement under any insurance policy applicable to 
the Vendor;

(h) Books and Records not pertaining primarily to the Purchased Assets;

(i) all funds or deposits held by suppliers, customers or any other person in trust for or 
on behalf of the Vendor; and

(j) any other assets listed in Exhibit “E”.1

2.03 Purchase Price

The aggregate purchase price payable by the Purchaser to the Vendor for the Purchased 
Assets excluding all applicable Taxes (such amount being hereinafter referred to as die “Purchase 
Price”) is an amount equal to a sum of the following, subject to the Adjustments:

(a) the amount of

(b) die amount of

2.04 Allocation of Purchase Price

The Purchase Price will be allocated among the Purchased Assets as set out in Exhibit “F”. 
The Vendor and Purchaser will make and file all tax returns and filings on a basis which is consistent 
with the amount and allocation of the Purchase Price.

2.05 Elections

(1) The Vendor and die Purchaser will on dr before the Time of Closing joindy execute 
an election, in the prescribed form and containing the prescribed informadon, to have 
subsection 167(1.1) of the Excise Tax Act (Canada) apply to the sale and purchase'of the Purchased 
Assets hereunder so that no tax is payable in respect of such sale and purchase under Part IX of the 
Excise Tax Act (Canada). The Purchaser will file such election with the Minister of Nadonal 
Revenue within the time prescribed by the Excise Tax Act (Canada).

(2) The Vendor and the Purchaser acknowledge that the Vendor is transferring Purchased 
Assets to the Purchaser with a value equal to the amount set out in Section 2.03 in consideration, 
inter alia, for the Purchaser assuming prepaid obligations of the Vendor to deliver goods or provide 
services in the future. The Vendor and the Purchaser will execute and file, on a timely basis and 
using any prescribed form, a joint election under subsection 20(24) of the Tax Act as to such 
assumption hereunder, and prepare their respective tax returns in a manner consistent with such joint 
election.

1 The Purchaser should specify any additional assets it will be excluding on the Other Excluded Assets Exhibit appended 
as Exhibit “E” to this Agreement.
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2.06 Transfer Taxes

(1) The Purchaser will be liable for and, subject to Section 2.05, will pay, or will cause to 
be paid, all transfer, land transfer, value added, ad-valorem, excise, sales, use, consumption, goods 
or services, harmonized sales, retail sales, social services, or other similar taxes or duties 
(collectively, “Transfer Taxes”) payable under any Applicable Law on or with respect to the sale 
and purchase of the Purchased Assets under this Agreement. The Purchaser will prepare and file any 
affidavits or returns required in connection with the foregoing at its own cost and expense.

(2) The Purchaser shall indemnify and save harmless the Vendor and its employees, 
advisors and agents from all Claims incurred, suffered or sustained as a result of a failure by the 
Purchaser:

(a) to pay any Transfer Taxes payable by the Purchaser; and/or

(b) to file any returns, certificates, filings, elections, notices or other documents 
required to be filed by the Purchaser with any federal, provincial or other 
taxing authorities in connection with the conveyance or transfer of the 
Purchased Assets.

2.07 Assumption of Liabilities

(1) At the Time of Closing, the Purchaser will assume and thereafter fulfil, perfonn and 
discharge when due the following Liabilities of the Vendor outstanding as at the Closing Date 
(collectively, the “Assumed Liabilities”)

(a) all Liabilities relating to Employees as set out in Section 4.03(a), (b) and (c);

(b) all Liabilities arising from or in connection with the Assigned Contracts or 
Permits including any Cure Costs;

(c) all Liabilities arising from or in connection with any tax, levy, penalty, 
interest or costs for which the Purchaser is responsible pursuant to 
Sections 2.05 and 2.06 and any Permitted Encumbrances; and

(d) all Liabilities relating to or arising from the Purchased Assets under 
Environmental Laws.

(2) In addition to any other provision for indemnification by the Purchaser contained in 
this Agreement, the Purchaser will, on and after the Closing Date, indemnify and save harmless the 
Vendor on its own behalf and as trustee for its Affiliates and its and their current and former 
directors and officers, employees, agents, advisors and representatives (including the Liquidator) 
(collectively, the “Indemnitees”) from and against all Claims asserted against any of the 
Indemnitees in any way directly or indirectly arising from, relating to or in connection with any of 
the Assumed Liabilities.
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2.08 Assigned Contracts

(1) The Purchaser shall have sole responsibility for verifying the assignability of any 
Contract and for obtaining any consent required for assignment thereof. Subject to Sections 2.08(2) 
and 2.0S(2), the Purchaser, with the Vendor’s consent, will request any consents necessary to permit 
the assignment to the Purchaser of the Assigned Contracts. The Vendor will provide its reasonable 
cooperation to assist the Purchaser to obtain such consents, including providing financial and other 
information of the Vendor requested by the Purchaser or party to such Assigned Contract.

(2)
Contracts.

The Purchaser will be responsible for all Cure Costs in respect of any Assigned

(3) Nothing in this Agreement will constitute an agreement to assign or an attempted 
assignment of any non-assignable rights or any Contract or Permit for which any requisite consent or 
approval has not been obtained or which as a matter of Applicable Law or by its terms is not 
assignable.

2.09 Payment of Pnrchase Price

(1) The Purchase Price will be satisfied by the Purchaser as follows:
ff...................................

(a) an amount equal to 10% of the Purchase Price(hcmg 10%ofthehardcostcrf
| forthwith upon the Purchaser submitting a Binding AFA (as 

defined in the Sales Process), by wire transfer of immediately available funds 
to an account specified by the Liquidator, in trust, as a deposit to be held in a 
bank account at a Canadian chartered bank andpaid as provided in

(b) MHMMM|wire transfer at the Time of Closing of immediately 
avauaol^und^nin account specified by the Vendor,

(c) by paying Adjustments, if any, to the Purchase Price pursuant to Section 
6.01; and

(d) by the Purchaser assuming the Assumed Liabilities.

(2) The deposit paid to the Liquidator by the Purchaser pursuant to Section 2.09(l)(a) 
will be paid by the Liquidator

(a) to the Vendor at the Time of Closing, with any interest that has been paid by 
the applicable bank thereon being paid to the Purchaser, in each case net of 
any applicable bank fees or charges, if the sale and purchase of the Purchased 
Assets provided for herein is completed in accordance with the terms and 
conditions hereof;

(b) to the V endor on or after the fifth Business Day after the date of termination 
of this Agreement, together with any interest that has been paid by the 
applicable bank thereon (net of any applicable bank fees or charges), if this
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Agreement is terminated by the Vendor pursuant to Section 5.05(a), 
Section 5.05(c) (unless with respect to a condition in Section 5.03(c) or (d)), 
or Section 5.05(f) (where the Purchaser has failed to comply with its 
obligations under this Agreement); or

(c) to the Purchaser on or after the fifth Business Day after the date of 
termination of this Agreement, together with any interest that has been paid 
by the applicable bank thereon (net of any applicable bank fees or charges), if 
this Agreement is tenninated by the Purchaser pursuant to Section 5.05(a) or 
Section 5.05(b), or by the Vendor pursuant to Section 5.05(c) (solely with 
respect to a condition in Section 5.03(c) or (d)) or Section 5.05(f) (unless the 
Purchaser has failed to comply with its obligations under this Agreement),

provided that if the sale and purchase of the Purchased Assets provided for herein is not completed 
in accordance with the tenns and conditions hereof and, prior to 10:00 a.m. on the fifth Business Day 
referred to in Section 2.09(2)(b) or (c), as the case may be, written notice is given by either the 
Vendor or the Purchaser to the Liquidator that such party in good faith disputes that the other is 
entitled to receive the deposit and/or any accrued interest thereon, then such deposit and all accrued 
interest thereon may, at the option of the Liquidator, be paid into Court as soon as reasonably 
possible (net of any applicable bank fees or charges), and further provided that the Liquidator shall 
be entitled to seek the direction of the Court at any time in respect of any matter relating to the 
deposit, including the payment thereof to any Person.

2.10 Delivery of Purchased Assets

At the Time of Closing, the Purchaser will take possession of the Purchased Assets where 
situated. The Purchaser acknowledges that the Vendor has no obligation to deliver possession of the 
Purchased Assets to the Purchaser at any location other than the Vendor’s premises.

ARTICLE 3 - REPRESENTATIONS AND WARRANTIES

3.01 Vendor’s Representations and Warranties

The Vendor represents and warrants to the Purchaser that, as at the date hereof and as of the 
Closing Date:

(a) the Vendor is a corporation duly incorporated, organized and existing under the laws 
of the Province of Ontario;

(b) subject to the entry of the Approval and Vesting Order and any other orders required 
by the Court in connection with the transactions contemplated herein, the Vendor has 
the power, authority and right to enter into and deliver this Agreement and to carry 
out its obligations hereunder;

(c) subject to the entry of the Approval and Vesting Order and any other orders required 
by the Court in connection with the transactions contemplated herein, this Agreement
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constitutes a valid and legally binding obligation of the Vendor, enforceable against 
the Vendor in accordance with its terms;

(d) the Vendor is registered under Part IX of the Excise Tax Act (Canada) with
registration number ; and

(e) the Vendor is not a non-resident of Canada within the meaning of section 116 of the 
Tax Act.

3.02 Purchaser’s Representations and Warranties

The Purchaser represents and warrants to the Vendor that:

(a) the Purchaser is a corporation duly incorporated, organized and existing under the 
laws of British Columbia, Canada;

(b) the Purchaser has the power, authority and right to enter into and deliver this 
Agreement and to carry out its obligations hereunder;

(c) this Agreement constitutes a valid and legally binding obligation of the Purchaser, 
enforceable against the Purchaser in accordance with its terms;

(d) the Purchaser has taken all necessary corporate action to authorize the entering into 
and perfonnance by it of this Agreement and completion of the transactions 
contemplated herein and the entering into of this Agreement in completion of the 
transactions contemplated herein will not breach its constating documents, any 
agreement binding on the Purchaser, or Applicable Laws relating to the Purchaser;

(e) there are no orders of or proceedings before or pending before any Governmental 
Authority, or threatened to be brought by or before any Governmental Authority by 
or against the Purchaser affecting the legality, validity or enforceability of this 
Agreement or the consummation of the transactions contemplated hereby by the 
Purchaser;

(f) no authorizations, consents or approvals of, or filing with or notice to, any 
Governmental Authority is required in connection with the execution, delivery or 
perfonnance of this Agreement;

(g) except for the Approval and Vesting Order, no consent, waiver, authorization or 
approval of any Person and no declaration to or filing or registration with any 
Governmental Authority is required in connection with the execution and delivery by 
the Purchaser of this Agreement;

(h) the Purchaser has available, or prior to the delivery of the Binding APA (as defined 
in the Sale Process) and at the Time of Closing will have, sufficient funding to enable 
the Purchaser to consummate the purchase of the Purchased Assets from the Vendor 
on the terms set forth herein and otherwise to perform all of the Purchaser’s 
obligations under this Agreement;
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(i) the Purchaser is able to perform all obligations under the Assigned Contracts and pay 
all Cure Costs as required by this Agreement;

(j) the Purchaser is registered under Part IX of the Excise Tax Act (Canada) with 
registration number 74137-1926; and

(k) the Purchaser is not a non-resident of Canada within the meaning of section 116 of 
the Tax Act.

3.03 “As Is, Where Is”

(l) The Purchaser acknowledges and agrees that it is purchasing the Purchased Assets on 
an “as is, where is” basis and on the basis that the Purchaser has conducted to its satisfaction an 
independent inspection, investigation and verification of the Purchased Assets (including a review of 
title), Business, Assumed Liabilities and all other relevant matters and has determined to proceed 
with the transaction contemplated herein and will accept the same at the Time of Closing in their 
then current state, condition, location, and amounts, subject to all Permitted Encumbrances.

(2) Except as otherwise expressly provided in Section 3.01, no representation, warranty 
or condition whether statutory (including under the Sale of Goods Act (Ontario), the International 
Sale of Goods Contracts Convention Act (Canada) and the International Sale of Goods Act (Ontario) 
or any international equivalent act which may be applicable to the subject matter pursuant to the 
provisions of this Agreement, including but not limited to the United Nations Convention on 
Contracts for the International Sale of Goods), or express or implied, oral or written, legal, 
equitable, conventional, collateral, arising by custom or usage of trade, or otherwise is or will be 
given including as to title, outstanding liens or encumbrances, description, fitness for purpose, 
merchantability, merchantable quality, quantity, condition (including physical and environmental 
condition), suitability, durability, assignability, or marketability thereof or any other matter or thing 
whatsoever, and all of the same are expressly excluded and disclaimed and any rights pursuant to 
such statutes have been waived by the Purchaser. The Purchaser acknowledges and agrees that it has 
relied entirely and solely on its own investigations as to the matters set out above and in determining 
to purchase the Purchased Assets and assume the Assumed Liabilities pursuant to this Agreement.

(3) The description of the Purchased Assets, Business, and Assumed Liabilities contained 
herein is for the purpose of identification only and the inclusion of any item in such description does 
not confirm the existence of any such items or that any such item is owned by the Vendor. Except as 
otherwise explicitly set forth in Section 3.01, no representation, warranty or condition has been given 
by the Vendor concerning the completeness or accuracy of such descriptions and the Purchaser 
acknowledges and agrees that any other representation, warranty, statements of any kind or nature, 
express or implied, (including any relating to the future or historical financial condition, results of 
operations, prospects, assets or liabilities of the Vendor or the quality, quantity or condition of the 
Purchased Assets) are specifically disclaimed by the Vendor.

(4) Any documents, materials and information provided by or on behalf of the Vendor to 
the Purchaser with respect to the Purchased Assets, the Business or Assumed Liabilities (including 
any confidential information memorandums, management presentations, or material made available 
in the electronic data room) have been provided to the Purchaser solely to assist the Purchaser in
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undertaking its own due diligence, and the Vendor has not made and is not making any 
representations or warranties, implied or otherwise, to or for the benefit of the Purchaser as to the 
accuracy and completeness of any such documents, materials or information or the achievability of 
any valuations, estimates or projections. The Purchaser acknowledges that it has not and will not 
rely upon any such documents, materials or information in any manner, whether as a substitute for or 
supplementary to its own due diligence, searches, inspections and evaluations. The Vendor, the 
Liquidator and their respective affiliates, directors, officers, employees, agents and advisors shall not 
be liable for any inaccuracy, incompleteness or subsequent changes to any such documents, 
materials or information.

ARTICLE 4 - COVENANTS

4.01 Covenants of the Vendor

(1) The Vendor covenants that, from the date of this Agreement until the Time of 
Closing, subject to any limitation imposed as a result of being subject to the Winding Up 
Proceeding, the tenns of any Court-approved financing arrangements or any order of the Court, and 
except as: (i) otherwise contemplated by this Agreement, (ii) consented to in writing by the 
Purchaser, (iii) required by Applicable Law, or (iv) relates solely to Excluded Assets, the Vendor 
will:

(a) carry on the Business in the usual and ordinary course, consistent with past 
practice, and use commercially reasonable efforts to maintain, preserve and 
protect the Purchased Assets in the condition in which they exist on the date 
hereof; and

(b) refrain from disclaiming any Assigned Contracts without the prior written 
consent of the Purchaser.

(2) The Vendor will ensure that the representations and warranties of the Vendor set out 
in Section 3.01 are true and correct in all material respects at the Time of Closing and use reasonable 
commercial efforts to ensure that the conditions of closing for the benefit of the Purchaser set out in 
Section 5.02 over which it has reasonable control have been performed or complied with in all 
material respects by the Time of Closing.

(3) The Vendor shall file with the Court, as soon as practicable after its execution and 
delivery of this Agreement, a motion seeking the Court’s issuance of the Approval and Vesting 
Order.

4.02 Covenants of the Purchaser

(1) The Purchaser will ensure that the representations and warranties of the Purchaser set 
out in Section 3.02 are true and correct in all material respects at the Time of Closing and use 
reasonable commercial efforts to ensure that the conditions of closing for the benefit of the Vendor 
set out in Section 5.03 over which it has reasonable control have been performed or complied with in 
all material respects by the Time of Closing.
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(2) The Purchaser will provide to the Vendor all infonnation within its possession or 
control that the Vendor may reasonably request to assist the Vendor in obtaining the Approval and 
Vesting Order.

(3) The Purchaser will preserve the books and records delivered to it at the Time of 
Closing for a period of six years from the Closing Date, or for such other period as is required by any 
Applicable Law, and will permit the Vendor and the Liquidator and their respective authorized 
representatives reasonable access thereto in connection with the affairs of the Vendor, and the right 
to make copies thereof at their expense.

(4) The Purchaser shall make the necessary arrangements to replace any letters of credit 
or other security deposits posted by the Vendor, or any other Person on their behalf, with any 
counterparty, on or prior to Closing.

(5) The Purchaser will comply with the Personal Information Protection and Electronic 
Documents Act (Canada) and other similar Applicable Laws relating to privacy and the protection of 
Personal Information in respect of the books and records, Contracts and any other business and 
financial records related to the Purchased Assets and the Business.

4.03 Employee Matters2

The Purchaser:

(a) will, effective the opening of business on the Closing Date, offer to employ on and 
after the Closing Date all of the Employees who are employed by the Vendor in the 
Business who are not Bargaining Unit Employees, on substantially the same terms 
and conditions of employment as are in effect on the date hereof;

(b) in respect of the Bargaining Unit Employees on the Closing Date, will be the 
successor to the Vendor pursuant to the provisions of applicable labour legislation 
and on and after the Closing Date will be bound by and observe all of the tenns, 
conditions, rights and obligations of the Vendor to the Bargaining Unit Employees;

(c) will, effective the opening of business on the Closing Date, assume responsibility, 
statutory and otherwise, for the rights, obligations and Liabilities relating to or 
arising out of the employment of the Employees and will recognize all past service of 
the Employees with the Vendor for all purposes; and

(d) in addition to any other provision for indemnification by the Purchaser contained in 
this Agreement, will indemnify the Vendor its employees and agents, and save each 
of them fully harmless against any Claims arising out of, as a result of, or relating in 
any manner whatsoever to the assumption by the Purchaser of the responsibilities, 
rights, obligations and liabilities as set out in this Section 4.03.

2 The Purchaser should clearly specify which employee obligations it intends to assume and which it does not, and 
provide detailed particulars of any alternative proposal.
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ARTICLE 5 - CONDITIONS AND TERMINATION

5.01 Due Diligence Condition - Non-Binding APA

The sale by the Vendor and the purchase by the Purchaser of the Purchased Assets is subject 
to the following condition:

(a) the Purchaser and its representatives shall have completed their due diligence in 
respect of the Purchased Assets, the Business and the Assumed Liabilities and the 
Purchaser shall be satisfied in its sole discretion with such due diligence on or prior 
to the Phase II Bid Deadline (as defined in the Sale Process).

(collectively, the “Due Diligence Condition”).

The Due Diligence Condition is for the exclusive benefit of the Purchaser and is to be performed, 
waived or complied with at or prior to the earlier of: (i) the submission of a Binding APA (as 
defined in the Sale Process), or (ii) the Phase II Bid Deadline.

5.02 Conditions for the Benefit of the Purchaser

The sale by the Vendor and the purchase by the Purchaser of the Purchased Assets is subject 
to the following conditions, which are for the exclusive benefit of the Purchaser and which are to be 
performed or complied with at or prior to the Time of Closing:

(a) the representations and warranties of the Vendor set forth in this Agreement will be 
true and correct in all material respects at the Time of Closing with the same force 
and effect as if made at and as of such time;

(b) the Vendor will have performed or complied in all material respects with all of the 
obligations and covenants of this Agreement to be performed or complied with by 
the Vendor at or prior to the Time of Closing;

(c) no action or proceeding in Canada will be pending by any third party to enjoin or 
prohibit the sale and purchase of the Purchased Assets;

(d) the Approval and Vesting Order will have been granted by the Court and such order 
will not have been stayed, varied in any material respect, set aside or appealed (or 
any such appeal shall have been dismissed with no further appeal therefrom);

(e) the Purchaser shall have received approval from the Liquor Licence Board of Ontario 
to the transfer of the Liquor Licence(s) for the Hotel;

(f) the Business and Real Property will be sold together free of any liabilities associated 
with Tam Construction and any Affiliate of the Vendor, not accepted by the 
Purchaser pursuant to Section 2.07 of this Agreement;
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(g) the Purchaser reserves the right to accept the assignment of any contracts related to 
the Purchased Assets at the Purchaser’s request, and all associated documentation 
and work arising thereout and therefrom;

(h) the Purchaser will receive all work and materials associated with the Hotel and 
Development Assets, including but not limited to architectural plans, construction 
plans, development plans, reports, inspection results, operational information, 
internal research, sales information, and existing contracts (except Excluded 
Contracts), owned or under the control of the Vendor. The Purchaser shall be entitled 
to request reliance letters from consultants which the Vendor shall request from such 
consultants as identified by the Purchaser, and if there is an associated cost, such cost 
shall be paid by the Purchaser.

5.03 Conditions for the Benefit of the Vendor

The sale by the Vendor and the purchase by the Purchaser of the Purchased Assets is subject 
to the following conditions, which are for the exclusive benefit of the Vendor and which are to be 
perfonned or complied with at or prior to the Time of Closing:

(a) the representations and warranties of the Purchaser set forth in this Agreement will 
be true and correct in all material respects at the Time of Closing with the same force 
and effect as if made at and as of such time;

(b) the Purchaser will have perfonned or complied in all material respects with all of the 
obligations and covenants of this Agreement to be perfonned or complied with by 
the Purchaser at or prior to the Time of Closing;

(c) no action or proceeding in Canada will be pending by any third party to enjoin or 
prohibit the purchase and sale of the Purchased Assets;

(d) the Approval and Vesting Order will have been granted by the Court and such order 
will not have been stayed, varied in any material respect, set aside or appealed (or 
any such appeal shall have been dismissed with no further appeal therefrom).

5.04 Waiver of Condition

The Purchaser, in the case of a condition set out in Section 5.02, and the Vendor, in the case 
of a condition set out in Section 5.03 (other than Section 5.03(d)), will have the exclusive right to 
waive the performance or compliance of such condition in whole or in part and on such tenns as may 
be agreed upon without prejudice to any of its rights in the event of non-performance of or 
non-compliance with any other condition in whole or in part. Any such waiver will not constitute a 
waiver of any other conditions in favour of the waiving party. Such waiving party will retain the 
right to complete the purchase and sale of the Purchased Assets herein contemplated.
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5.05 Termination

This Agreement may be terminated, by notice given prior to or on the Closing Date:

(a) by the Vendor or the Purchaser if a material breach of any representation, warranty, 
covenant, obligation or other provision of this Agreement has been committed by the 
other party and such breach has not been waived or cured within five days following 
the date on which the non-breaching party notifies the other party of such breach;

(b) by the Purchaser if a condition in Section 5.02 becomes impossible to satisfy prior to 
July 16, 2018 or such later date as the parties may determine (the “Outside Date”) 
(other than through the failure of the Purchaser to comply with its obligations under 
this Agreement) and the Purchaser has not waived such condition;

(c) by the Vendor if a condition in Section 5.03 becomes impossible to satisfy prior to 
the Outside Date (other than through the failure of the Vendor to comply with its 
obligations under this Agreement) and the Vendor has not waived such condition;

(d) by the Vendor pursuant to Section 6.07( 1 )(a);

(e) by written agreement of the Purchaser and the Vendor; or

(f) by the Vendor or the Purchaser if the completion of the sale of Purchased Assets 
herein contemplated has not occurred (other than through the failure of the party 
seeking termination to comply with its obligations under this Agreement) on or 
before the Outside Date.

5.06 Effect of Termination

Each party’s right of termination under Section 5.05 is in addition to any other rights it may 
have under this Agreement or otherwise, and the exercise of a right of termination will not be an 
election of remedies. If this Agreement is terminated pursuant to Section 5.05, all further obligations 
of the parties under this Agreement will terminate, except that the obligations in Sections 2.09(2), 
7.04, 9.03 and 9.04 will survive; provided, however, that if this Agreement is tenninated by a party 
because of a material breach of a representation or warranty, covenant, obligation or other provision 
of this Agreement by the other party or because one or more of the conditions to the terminating 
party’s obligations under this Agreement is not satisfied as a result of the other party’s failure to 
comply with its obligations under this Agreement, the terminating party’s right to pursue all legal 
remedies with respect to such breach will survive such termination unimpaired.
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ARTICLE 6 - CLOSING ADJUSTMENTS

6.01 Closing Adjustments

The following adjustments (“Adjustments”) shall be made to the Purchase Price on Closing:

(a) Taxes. All real estate taxes, personal property taxes, school taxes, hotel taxes and 
other assessments, whether special or general, (including water and sewer service 
charges and other charges for governmental services) shall be the responsibility of 
the Vendor to the Closing Date and the responsibility of the Purchaser on and after 
the Closing Date, such that the Purchaser shall receive a credit for any such taxes 
attributable to the period prior to the Closing Date that are unpaid as at the Closing 
Date, and the Vendor shall receive a credit for any such taxes that were prepaid by 
the Vendor prior to the Closing Date in respect of the period beginning on the 
Closing Date;

(b) Room Rents. The Vendor shall receive a credit for hotel room rents and other 
charges of transient guests owing to the Closing Date. Room rents and other such 
charges from and including the Closing Date shall be credited to the Purchaser. 
Notwithstanding the foregoing, room rentals for the night before the Closing Date 
shall be shared between the Vendor as to 50% and Purchaser as to 50%;

(c) Utilities. All Utilities consumed by the Business up to, but excluding the Closing 
Date shall be the responsibility of the Vendor. Accrued and unpaid charges for 
Utilities and governmental services (if any) representing goods and services supplied 
to the Vendor prior to the Closing Date shall be credited to the Purchaser and the 
Purchaser shall assume liability for paying such charges after Closing;

(d) Inventory. The Vendor shall receive a credit for the actual cost of all Inventory 
consisting of unopened containers of food, liquor (if permitted by law), and all new 
and unused inventories of china, glassware, silverware, linens and other consumable 
supplies in unbroken packages transferred to the Purchaser on Closing;

(e) Contracts. All amounts accrued and payable by the Vendor under the Contracts prior 
to the Closing Date and remaining unpaid on Closing for goods or services consumed 
by the Vendor prior to the Closing Date shall be credited to the Purchaser and the 
Purchaser shall undertake to pay such amounts in accordance with the terms of the 
applicable Contracts after Closing. All amounts prepaid under the Contracts in 
respect of goods or services to be consumed on or after the Closing Date shall be 
credited to the Vendor;

(f) Leases. The Purchaser shall receive a credit for prepaid rents, if any, held by the 
Vendor and not previously applied in payment of rent. Rent received for the month 
of Closing shall be adjusted between the Vendor and the Purchaser;

(g) Employee Payables. Without limiting the generality of Sections 4.03 and 6.01(e), 
amounts payable in connection with Employees for, or in respect of, services 
provided prior to the Closing Date which remain unpaid on Closing shall be credited
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to the Purchaser and the Purchaser shall undertake to pay such amounts on or before 
their respective due dates. All amounts prepaid by the Vendor in respect of the 
Closing Date or period thereafter shall be credited to the Vendor; and

(h) Other Items. Any other amount to be adjusted in accordance with this Agreement 
and any other item reasonably capable and, subject to any specific provisions of this 
Agreement, properly or typically the subject of adjustment in connection with the 
Asset shall be adjusted as at the Closing Date.

The Vendor shall deliver to the Purchaser a draft statement of Adjustments at least three (3) Business 
Days prior to Closing

6.02 Readjustment

The Parties hereby agree to readjust all errors, omissions or estimated amounts in the statement of 
Adjustments after Closing as necessary within sixty (60) days after the Closing Date. No claim for 
readjustment shall be made by either the Purchaser or Vendor after the expiry of such sixty (60) day 
period.

6.03 No Adjustment

There shall be no adjustment for accounts receivable relating to the operation of the Business 
prior to Closing, all of which shall remain the property of the Vendor. Upon receipt of any such 
amounts after Closing, the Purchaser will forthwith forward such amounts to the Vendor.

ARTICLE 7 - CLOSING ARRANGEMENTS

7.01 Closing

The sale and purchase of the Purchased Assets will be completed at the Time of Closing at 
the offices of Miller Thomson LLP, 40 King Street West, Suite 5800, Scotia Plaza, Toronto, Ontario 
M5H3S1.

7.02 Vendor’s Closing Deliveries

On or before the Time of Closing, the Vendor will deliver or cause to be delivered to the 
Purchaser the following:

(a) a certificate executed by the Vendor confmning that the representations and 
warranties of the Vendor in this Agreement are true and correct in all material 
respects as of the Time of Closing and that the obligations of the Vendor to be 
performed prior to the Time of Closing have been performed in all material respects;

(b) a copy of the issued and entered Approval and Vesting Order;

(c) if available, the tax election as contemplated by Section 2.05(1) executed by the 
Vendor;
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(d) if available, the tax election as contemplated by Section 2.05(2) executed by the 
Vendor, if the information necessary to complete such election is available at the 
Time of Closing;

(e) a bill of sale, duly executed by the Vendor, if necessary;

(f) the Assignment and Assumption Agreement executed by the Vendor;

(g) if required, a direction of the Liquidator as to the payment of the Purchase Price;

(h) a document registration agreement in form and substance satisfactory to the 
parties, acting reasonably; and

(i) such other documents or instruments as contemplated or required to be delivered by 
the Vendor pursuant to this Agreement, all of which shall be in form and substance 
satisfactory to the parties, acting reasonably.

7.03 Purchaser’s Closing Deliveries

On or before the Time of Closing, the Purchaser will deliver or cause to be delivered to the 
Vendor the following:

(a) payment of the Purchase Price to the Vendor as contemplated by Section 2.09( 1 )(b);

(b) deleted;

(c) a certificate executed by a senior officer of the Purchaser confirming that the 
representations and warranties of the Purchaser in this Agreement are true and 
correct in all material respects as of the Time of Closing and that the obligations of 
the Purchaser to be performed prior to the Time of Closing have been performed in 
all material respects;

(d) if available, the tax election as contemplated by Section 2.05(1) executed by the 
Purchaser;

(e) if available, the tax election as contemplated by Section 2.05(2) executed by the 
Purchaser, if the information necessary to complete such election is available at the 
Time of Closing;

(f) the Assignment and Assumption Agreement executed by the Purchaser;

(g) if required, a land transfer tax affidavit;

(h) a document registration agreement in form and substance satisfactory to the 
parties, acting reasonably; and

(i) such other documents or instruments as contemplated or required to be delivered by 
the Purchaser pursuant to this Agreement, all of which shall be in form and substance 
satisfactory to the parties, acting reasonably.
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7.04 Confidentiality

Subject to the terms of the Non-Disclosure Agreement, both prior to the Closing Date and, if 
the sale and purchase of the Purchased Assets hereunder fails to occur for whatever reason 
thereafter, the Purchaser will not disclose to anyone or use for its own or for any purpose other than 
the purpose contemplated by this Agreement any confidential information concerning the Vendor or 
the Business obtained by the Purchaser pursuant hereto, and will hold all such information in the 
strictest confidence and, if the sale and purchase of the Purchased Assets hereunder fails to occur for 
whatever reason, will return all documents, records and all other infonnation or data relating to the 
Vendor or to the Business which the Purchaser obtained pursuant to this Agreement.

7.05 Delivery of Liquidator’s Certificate

(1) When each party has advised the other that it is satisfied with the documents 
delivered to it at or before the Time of Closing, the Purchaser and Vendor will each deliver to the 
Liquidator written confirmation that the conditions set out in Section 5.02 and Section 5.03, as 
applicable, have been satisfied or waived following which the Liquidator will deliver an executed 
copy of the Liquidator’s Certificate to the Purchaser’s counsel in escrow upon the sole condition of 
receipt by the Vendor of the amounts referred to in Section 2.09(1). All of the foregoing amounts 
will then be paid by the Purchaser (or released if previously delivered in escrow), by wire transfer of 
immediately available funds to an account designated in writing by the Vendor for this purpose 
pursuant to Section 2.09( 1) hereof. Following written confirmation of receipt by the Vendor of such 
funds (or such person directed by the Vendor to receive such funds), the Liquidator’s Certificate will 
be released from escrow to the Purchaser. Upon such delivery, the closing will be deemed to have 
occurred at the Time of Closing subject to the appropriate registrations in respect of title transfer 
occurring. The Liquidator will file a copy of the Liquidator’s Certificate with the Court on the next 
Business Day following the Closing Date and provide evidence of such filing to the Purchaser.

(2) In preparing and filing the Liquidator's Certificate, the Liquidator shall be entitled to 
rely, without any further investigation, confirmation or enquiry by the Liquidator, upon the 
representations made to it by the Purchaser and the Vendor that all necessary conditions to closing 
have been satisfied or waived and the Liquidator shall have no liability for any misstatement, error or 
omission made by the Purchaser or the Vendor in connection therewith.

7.06 Planning Act

This Agreement is subject to compliance with the Planning Act (Ontario). The parties agree 
that compliance with the Planning Act (Ontario) shall be the responsibility of the Purchaser at its 
costs. The Vendor agrees to execute all documents reasonably requested by the Purchaser in respect 
thereof.

7.07 Risk of Loss

(1) Until the Time of Closing, the Purchased Assets will remain at the risk of the Vendor. 
If any destruction or damage in excess of $ 10 million occurs to the Purchased Assets on or before 
the Time of Closing or if any or all of the Purchased Assets are appropriated, expropriated or seized 
by governmental or other lawful authority on or before the Time of Closing:
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(a) the Vendor will forthwith give notice thereof to the Purchaser, and the Vendor shall 
have the right to terminate this Agreement prior to the Time of Closing and shall 
notify the Purchaser in a reasonable period of time whether it is exercising this right; 
and

(b) in the event the Vendor does not exercise its right of termination under Section 
6.07( 1 )(a), the Purchaser will have the option, exercisable by notice to the Vendor on 
or before the Time of Closing:

(i) to reduce the Purchase Price by an amount equal to the proceeds of insurance 
(and, if any such policy provided for a deductible amount, by an amount 
equal to such deductible amount) or compensation for destruction or damage 
or appropriation, expropriation or seizure and business interruption with 
respect thereto (in this Section 6.07 referred to as the “Proceeds”), and to 
complete the purchase; or

(ii) to complete the purchase without reduction of the Purchase Price, in which 
event all Proceeds will be payable to the Purchaser and all Claims of the 
Vendor to any such amounts not paid by the Closing Date will be assigned to 
the Purchaser.

(2) If the Purchaser elects to reduce the Purchase Price pursuant to Section 1.01 (b)(i)(i), 
the Vendor will at the Time of Closing determine the amount of the reduction to the extent that it is 
then determinable and will undertake to adjust such amount after the Closing Date, if necessary.

8.01 Survival

ARTICLE 8 - SURVIVAL

No covenants, representations and warranties of each party contained in this Agreement will 
survive the completion of the sale and purchase of the Purchased Assets and assumption of the 
Assumed Liabilities hereunder, except for the covenants that by their terms are to be satisfied or 
survive after the Time of Closing (including Sections 2.06, 2.09(2), 4.02(3), 9.03, 9.04, and 9.16), 
which covenants will continue in full force and effect in accordance with their terms.

ARTICLE 9 - GENERAL

9.01 Further Assurances

Each of the Vendor and the Purchaser will from time to time at the request and expense of 
the other execute and deliver all such further documents and instruments and do all acts and things as 
the other party may, either before or after the Closing Date, reasonably require to effectively carry 
out or better evidence or perfect the frill intent and meaning of this Agreement.
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9.02 Time of the Essence

Time is of the essence of this Agreement.

9.03 Fees, Commissions and other Costs and Expenses

Each of the Vendor and the Purchaser will pay its respective legal and accounting costs and 
expenses and any real estate or other commissions incurred in connection with the preparation, 
execution and delivery of this Agreement and all documents and instruments executed pursuant to 
this Agreement and any other costs and expenses whatsoever and howsoever incurred and will 
indemnify and save harmless the other from and against any Claim resulting from any broker’s, 
finder’s or placement fee or commission alleged to have been incurred as a result of any action by it 
in connection with the transactions under this Agreement.

9.04 Public Announcements

Except as required by Applicable Law, no public announcement or press release concerning 
the sale and purchase of the Purchased Assets may be made by the Vendor or the Purchaser without 
the prior consent and joint approval of the Vendor and the Purchaser.

9.05 Benefit of the Agreement

This Agreement will enure to the benefit of and be binding upon the successors and permitted 
assigns of the parties.

9.06 Entire Agreement

This Agreement (including the agreements contemplated hereby) and the Non-Disclosure 
Agreement constitute the entire agreement between the parties with respect to the subject matter 
hereof and such agreements cancel and supersede any prior understandings and agreements between 
the parties with respect thereto. There are no representations, warranties, tenns, conditions, 
undertakings or collateral agreements, express, implied or statutory, between the parties other than as 
expressly set forth in this Agreement (including the agreements contemplated hereby) or in the 
Non-Disclosure Agreement.

9.07 Amendments and Waivers

No amendment to this Agreement will be valid or binding unless set forth in writing and duly 
executed by both of the parties. No waiver of any breach of any provision of this Agreement will be 
effective or binding unless made in writing and signed by the party purporting to give the same and, 
unless otherwise provided, will be limited to the specific breach waived.

9.08 Assignment

This Agreement may not be assigned by the Vendor or the Purchaser without the written 
consent of the other provided that the Purchaser may assign this Agreement without the consent of 
the Vendor to an Affiliate of the Purchaser provided that: (i) such Affiliate enters into a written 
agreement with the Vendor to be bound by the provisions of this Agreement in all respects and to the
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same extent as the Purchaser is bound, (ii) that the Purchaser will continue to be bound by all the 
obligations hereunder as if such assignment had not occurred and perform such obligations to the 
extent that such Affiliate fails to do so, and (iii) such assignment occurs prior to the issuance of the 
Approval and Vesting Order.

9.09 Notices

Any demand, notice or other communication to be given in connection with this Agreement 
must be given in writing and will be given by personal delivery or by electronic means of 
communication addressed to the recipient as follows:

To the Vendor:

Tam Financial Corporation 
c/o KPMG Inc.
Bay Adelaide Centre 
Suite 4600 
333 Bay Street 
Toronto, Ontario 
M5H3S1

Fax No.: 416-»

Attention: Anamika Gadia

With copies to (which will not constitute notice)

Miller Thomson LLP 
Suite 5800 
Scotia Plaza,
40 King Street West,
Toronto, Ontario 
M5H3S1
Fax No: 416-863-1716

Attention: Kyla Mahar

To the Liquidator:

KPMG Inc.
Bay Adelaide Centre 
Suite 4600 
333 Bay Street 
Toronto, Ontario



-27-

M5H 3S1

Fax No.: 416-»

Attention: Anamika Gadia

With copies to (which will not constitute notice)

Miller Thomson LLP 
Suite 5800 
Scotia Plaza,
40 King Street West,
Toronto, Ontario 
M5H3S1
Fax No: 416-863-1716

Attention: Kyla Mahar

To the Purchaser:

PINNACLE INTERNATIONAL ONE LANDS INC.
#300- 911 Homer Street 
Vancouver, BC V6B 2W6 
Tel: 604 602-7747 
Fax: 604 688-7749

Attention: Michele DeCotiis

With copies to:

John O’Donoghue 
J. John O’Donoghue PC 
2200 Yonge Street 
suite 1301,
Toronto, Ontario 
M5S 2C6

Tel: 416-932-4945 
Fax:416-481-0618

or to such other street address, individual or electronic communication number or address as maybe 
designated by notice given by either party to the other. Any demand, notice or other communication 
given by personal delivery will be conclusively deemed to have been given on the day of actual 
delivery thereof and, if given by electronic communication, on the day of transmittal thereof if given
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during the normal business hours of the recipient and on the Business Day during which such normal 
business hours next occur if not given during such hours on any day.

9.10 Remedies Cumulative

The right and remedies of the parties under this Agreement are cumulative and are in addition 
to, and not in substitution for, any other rights and remedies available at law or in equity or 
otherwise. No single or partial exercise by a party of any right or remedy precludes or otherwise 
affects the exercise of any other right or remedy to which that party may be entitled.

9.11 No Third Party Beneficiaries

This Agreement is solely for the benefit of:

(a) the Vendor, and its successors and permitted assigns, with respect to the obligations 
of the Purchaser under this Agreement, and

(b) the Purchaser, and its successors and permitted assigns, with respect to the 
obligations of the Vendor under this Agreement,

and this Agreement will not be deemed to confer upon or give to any other person any Claim or 
other right or remedy.

9.12 Governing Law

This Agreement is governed by and will be construed in accordance with the laws of the 
Province of Ontario and the laws of Canada applicable therein.

9.13 Attornment

For the purpose of all legal proceedings this Agreement will be deemed to have been 
performed in the Province of Ontario and the courts of the Province of Ontario will have jurisdiction 
to entertain any action arising under this Agreement. The Vendor and the Purchaser each attorns to 
the jurisdiction of the courts of the Province of Ontario.

9.14 Appointment of Agent for Service

The Purchaser nominates, constitutes and appoints John O’Donoghue, Barrister and Solicitor, 
of the City of Toronto its true and lawful agent to accept service of process and to receive all lawful 
notices in respect of any action arising under this Agreement (other than any notice that is to be 
given by one party to another pursuant to Section 9.09). Until due and lawful notice of the 
appointment of another and subsequent agent in the Province of Ontario has been given to and 
accepted by the Vendor, service of process or of papers and such notices upon John O’Donoghue 
will be accepted by the Purchaser as sufficient service.
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9.15 Severability

If any provision of this Agreement is determined by any court of competent jurisdiction to be 
illegal or unenforceable, that provision will be severed from this Agreement and the remaining 
provisions will continue in full force and effect.

9.16 No Registration of Agreement

The Purchaser agrees that it will not register or cause or permit to be registered this 
Agreement and that no reference to or notice of it or any caution, certificate of pending litigation or 
other similar court process in respect thereof shall be registered on title to the Real Property and/or 
any part thereof. The Purchaser shall indemnify and save the Vendor harmless from and against any 
and all Claims whatsoever arising from or with respect to any such registration. This Section shall 
survive the expiration and/or termination of this Agreement for any reason.

9.17 Counterparts

This Agreement may be executed in any number of counterparts, each of which will be 
deemed to be an original and all of which taken together will be deemed to constitute one and the 
same instrument.

9.18 Electronic Execution

Delivery of an executed signature page to this Agreement by any party by electronic 
transmission will be as effective as delivery of a manually executed copy of this Agreement by such 
party.

ARTICLE 10 - IRREVOCABILITY

10.01 Irrevocability

The Purchaser hereby acknowledges and agrees that the offer contained herein shall be 
irrevocable and open for acceptance by the Vendor until the date upon which the Successful Bid and 
the Back-Up Bid have been selected by the Liquidator and Colliers.

[The balance of this page has been intentionally left blank]
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IN WITNESS WHEREOF the parties have executed this Agreement.

PINNACLE INTERNATIONAL 
ONE LANDS INC.
Per:

Mike DeCotiis, President 

I have authority to bind the Corporation

TARN FINANCIAL 
CORPORATION, by its authorized 
signatory, KPMG Inc. in its capacity 
as Liquidator and without personal 
liability 
Per:

Name:
Title:
Per:

Name:
Title:
We have authority to bind the 
Corporation
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EXHIBIT “A”

Form of Approval and Vesting Order

Court File No. CV-17-11697-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST)

THE HONOURABLE • 

JUSTICE •

)

)

)

•, THE •

DAY OF •, 2018

BETWEEN:

VOLKAN BASEGMEZ, CEM BLEDA BASEGMEZ, ANIL RUKAN BASEGMEZ, 
BA&B CAPITAL INC., SERDAR KOCTURK 

and KAAN HOLDINGS INC.

- and -
Applicants

ALI AKMAN, SAMM CAPITAL HOLDINGS INC. 
and TARN FINANCIAL CORPORATION

Respondents

APPLICATION UNDER Sections 207 and 248 of the Business Corporations Act, R.S.O. 1990,
c. B.16.

APPROVAL AND VESTING ORDER

THIS MOTION, made by KPMG Inc. in its capacity as liquidator (the “Liquidator”) of 

Tam Financial Corporation (“Tarn”) for an order approving the sale transaction (the 

“Transaction”) contemplated by an asset purchase agreement (the “Asset Purchase Agreement”) 

between Tam (the “Vendor”) and PINNACLE INTERNATIONAL ONE LANDS INC. (the 

“Purchaser”) dated March ,2018 and vesting in the Purchaser the Vendor’s right, title and interest



-32-

in and to the assets described in the Asset Purchase Agreement (the “Purchased Assets”), was heard 

this day at 330 University Avenue, Toronto, Ontario.

ON READING the Affidavit of • sworn *,2018 and the • Report of the Liquidator dated •, 

2018 (the “• Report”), and on hearing the submissions of counsel for the Liquidator, the Vendor, 

the Purchaser, and any such other counsel as were present, no one appearing for any other person on 

the service list, although properly served as appears from the affidavit of • sworn •, 2018 filed:

1. THIS COURT ORDERS that unless otherwise defined herein or the context otherwise 

requires, capitalized terms used and not otherwise defined herein shall have the meanings ascribed to 

them in the Asset Purchase Agreement.

2. THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved, and 

the execution of the Asset Purchase Agreement by the Vendor is hereby authorized and approved, 

with such minor amendments as the Vendor may deem necessary. The Vendor is hereby authorized 

and directed to take such additional steps and execute such additional documents as may be 

necessary or desirable for the completion of the Transaction and for the conveyance of the Purchased 

Assets to the Purchaser.

3. THIS COURT ORDERS AND DECLARES that upon the delivery of a Liquidator’s 

certificate to the Purchaser substantially in the form attached as Schedule A hereto (the 

“Liquidator’s Certificate”), all of the Vendor’s right, title, benefit and interest in and to the 

Purchased Assets described in the Asset Purchase Agreement shall vest absolutely in the Purchaser, 

free and clear of and from any and all security interests (whether contractual, statutory, or 

otherwise), hypothecs, mortgages, trusts or deemed trusts (whether contractual, statutory, or 

otherwise), liens, executions, levies, charges, or other financial or monetary claims, whether or not 

they have attached or been perfected, registered or filed and whether secured, unsecured or otherwise 

(collectively, the “Claims”) including, without limiting the generality of the foregoing: (i) any 

encumbrances or charges created by the Order of the Honourable Mr. Justice Ledennan dated 

September 15, 2017; (ii) all charges, security interests or claims evidenced by registrations pursuant 

to the Personal Property Security Act (Ontario) or any other personal property registry system; and 

(iii) those Claims listed on Schedule B hereto (all of which are collectively referred to as the 

“Encumbrances”, which term shall not include the permitted encumbrances, easements and

restrictive covenants listed on Schedule C) and, for greater certainty, this Court orders that all of the
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Encumbrances affecting or relating to the Purchased Assets are hereby expunged and discharged as 

against the Purchased Assets.

4. THIS COURT ORDERS that upon the registration in the applicable land registry office or 

land titles office of a Transfer/Deed of Land or equivalent document, or of an application for 

registration of this Order in the applicable prescribed form, the applicable land registrar or equivalent 

official is hereby directed to enter the Purchaser as the owner of the subject real property in fee 

simple, and is hereby directed to delete and expunge from title to the real property all of the Claims 

listed in Schedule B hereto.

5. THIS COURT ORDERS that for the purposes of determining the nature and priority of 

Claims, the net proceeds from the sale of the Purchased Assets shall stand in the place and stead of 

the Purchased Assets, and that from and after the delivery of the Liquidator’s Certificate all Claims 

and Encumbrances shall attach to the net proceeds from the sale of the Purchased Assets with the 

same priority as they had with respect to the Purchased Assets immediately prior to the sale, as if the 

Purchased Assets had not been sold and remained in the possession or control of the person having 

that possession or control immediately prior to the sale.

6. THIS COURT ORDERS AND DIRECTS that after receipt by the Liquidator from each of 

the Vendor and the Purchaser of the written confirmations set out in section [6.05(1)] of the Asset 

Purchase Agreement that the conditions to closing of the Transaction as set out in the Asset Purchase 

Agreement have been satisfied or waived and funds in respect of the Purchase Price have been 

received by the Vendor in accordance with section [2.11] of the Asset Purchase Agreement, the 

Liquidator shall be and is hereby authorized and directed to deliver and file the Liquidator’s 

Certificate in accordance with section [6.05] of Asset Purchase Agreement. In preparing and filing 

the Liquidator’s Certificate, the Liquidator shall be entitled to rely, without any further investigation, 

confirmation or enquiry by the Liquidator, upon the representations made to it by the Purchaser and 

the Vendor that all necessary conditions to closing have been satisfied or waived and the Liquidator 

shall have no liability for any misstatement, error or omission made by the Purchaser or the Vendor 

in connection therewith.

7. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Vendor is authorized and permitted to 

disclose and transfer to the Purchaser all human resources and payroll information in the Company’s
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records pertaining to the Debtor’s past and current employees. The Purchaser shall maintain and 

protect the privacy of such information and shall be entitled to use the personal information provided 

to it in a manner which is in all material respects identical to the prior use of such information by the 

Vendor.

8. THIS COURT ORDERS that, notwithstanding:

(a) the pendency of these proceedings;

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the 

Bankruptcy and Insolvency Act (Canada) in respect of the Vendor and any 

bankruptcy order issued pursuant to any such applications; and

(c) any assignment in bankruptcy made in respect of the Vendor;

the vesting of the Purchased Assets in the Purchaser pursuant to this Order shall be binding on any 

trustee in bankruptcy that may be appointed in respect of the Vendor and shall not be void or 

voidable by creditors of the Vendor, nor shall it constitute nor be deemed to be a fraudulent 

preference, assignment, fraudulent conveyance, transfer at undervalue, or other reviewable 

transaction under the Bankruptcy and Insolvency Act (Canada) or any other applicable federal or 

provincial legislation, nor shall it constitute oppressive or unfairly prejudicial conduct pursuant to 

any applicable federal or provincial legislation.

9. THIS COURT ORDERS AND DECLARES that the Transaction is exempt from the 

application of the Retail Sales Act (Ontario).

10. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give effect 

to this Order and to assist the Vendor or the Liquidator and its agents in carrying out the terms of this 

Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested 

to make such orders and to provide such assistance to the Vendor or the Liquidator, as an officer of 

this Court, as may be necessary or desirable to give effect to this Order or to assist the Vendor or the 

Liquidator and its agents in carrying out the terms of this Order.
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[SEALING

11. THIS COURT ORDERS that the Confidential Appendix to the • Report shall be 

sealed, kept confidential and not form part of the public record, but shall be placed separate 

and apart from all other contents of the Court file, in a sealed envelope attached to a notice 

that sets out the title of these proceedings and a statement that the contents are subject to a 

sealing order and shall only be opened upon further order of the Court.]
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Schedule A - Form of Liquidator’s Certificate

Court File No. CV-17-11697-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST)

BETWEEN:

VOLKAN BASEGMEZ, CEM BLEDA BASEGMEZ, ANIL RUKAN BASEGMEZ, 
BA&B CAPITAL INC., SERDAR KOCTURK 

and KAAN HOLDINGS INC,

Applicants
- and -

ALI AKMAN, SAMM CAPITAL HOLDINGS INC. 
and TARN FINANCIAL CORPORATION

Respondents

APPLICATION UNDER Sections 207 and 248 of the Business Corporations Act, R.S.O. 1990,
c.B.16.

LIQUIDATOR’S CERTIFICATE

RECITALS

A. Pursuant to an Order of the Honourable Mr. Justice Ledennan of the Ontario Superior Court 

of Justice (Commercial List) (the “Court”) dated September 15,2017 (the “Winding Up Order”), 

KPMG Inc. was appointed as liquidator (in such capacity, the “Liquidator”) of Tam Financial 

Corporation (the “Vendor”) under sections 207 and 248 of the Business Corporations Act, R.S.O. 

1990, c. B.16, as amended.

B. Pursuant to an Order of the Court dated •, 2018, the Court approved the agreement of 

purchase and sale made as of March 22, 2018 (the “Asset Purchase Agreement”) between the 

Respondent (the “Vendor”) and PINNACLE INTERNATIONAL ONE LANDS INC. (the 

“Purchaser”) and provided for the vesting in the Purchaser of the Vendor’s right, title and interest in 

and to the Purchased Assets, which vesting is to be effective with respect to the Purchased Assets 

upon the delivery by the Liquidator to the Purchaser of a certificate confirming: (i) the payment by 

the Purchaser of the Purchase Price for the Purchased Assets, (ii) that the conditions to closing as set
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out in the Asset Purchase Agreement have been satisfied or waived by the Vendor and the Purchaser, 

and (iii) the Transaction has been completed to the satisfaction of the Liquidator.

C. Unless otherwise indicated herein, terms with initial capitals have the meanings set out in the

Asset Purchase Agreement.

THE LIQUIDATOR CERTIFIES, based upon the written representations made to the Liquidator 

by each of the Purchaser and the Vendor pursuant to section [7.05] of the Asset Purchase Agreement 

and without any further investigation, confirmation or enquiry by the Liquidator, the following:

1. The Purchaser has paid and the Vendor has received the Purchase Price for the Purchased 

Assets payable on the Closing Date pursuant to the Asset Purchase Agreement;

2. The conditions to closing as set out in the Asset Purchase Agreement have been satisfied or 

waived by the Vendor and the Purchaser, respectively; and

3. The Transaction has been completed to the satisfaction of the Liquidator.

4. This Certificate was delivered by the Liquidator at________ [TIME] on________[DATE].

KPMG Inc., in its capacity as Liquidator, and 
not in its personal capacity

Per:
Name:
Title:
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Schedule B - Claims to be deleted and expunged from title to Real Property

All contracts related to Tam Construction and the Condominium Project contemplated on and in 
respect of the Development Assets

All Condo Purchase Agreements

All Claims related to Condominium Project

Any undisclosed claims related to the Condominium Project and or Tam Construction 

All claims for construction lien and Certificates of Action relating thereto 

All registrations not being a Permitted Encumbrance
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Schedule C - Permitted Encumbrances, Easements and Restrictive Covenants
related to the Real Property

(unaffected by the Vesting Order)

-Items related to Delta Hotel, the Business, and its operation, leases, and employees

PIN 06164-0197(LT):

1. Instrument No. SC72205 registered April 23, 1948 being By-law 3861 - part lot control

2. Instrument No. A90238 registered April 6, 1962 being Notice of Agreement re By-law 
No. 10372 - to expropriate permanent easement for sewers and drains. Note: the 
description is in metes and bounds and needs to be plotted to determine location based on 
current reference plans as it runs along the south side of Village Green Square formerly 
Sufferance Road; it could also be shown on reference plans not currently on hand 
although it appears to be in the same area as Part 2 on Plan 66R-12484

3. Instrument No. A927533 registered June 19, 1981 being Notice of Agreement with The 
Corporation of the City of Scarborough re buildings not specified

4. Instrument No. C938338 registered March 3, 1995 being Notice of Site Plan Control 
Amending Agreement with The Corporation of the City of Scarborough re Agreement 
SC618244& A927533

5. Instrument No. E236074 registered March 23, 1999 being Notice of Lease with Microcell 
Connexions Inc. Note: this may be a rooftop cell tower lease (the documents states that 
it could also be in an equipment room or basement) which may or may not still be in 
existence and if the lease term has expired it will have to be removed from title. If it is 
still current the purchaser will have to assume it. The original term was 5 years from 
November 1, 1968 with 1 5 year option to renew, but the parties could have continued to 
extend the tenn and not registered anything on title.

PIN 06164-0509(LT):

1. Instrument No. SC618244 registered June 18, 1981 being Notice of Site Plan Agreement 
with The Corporation of the Borough of Scarborough re buildings not specified

2. Instrument No. TB966207 registered March 3, 1995 being Notice of Site Plan Control 
Amending Agreement with The Corporation of the City of Scarborough re Agreement 
SC618244 & A927533

3. Instrument No. TR39151 registered March 23, 1999 being Notice of Lease with 
Microcell Connexions Inc. Note: this maybe a roof top cell tower lease (the documents
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states that it could also be in an equipment room or basement) which may or may not still 
be in existence and if the lease term has expired it will have to be removed from title. If it 
is still current the purchaser will have to assume it. The original term was 5 years from 
November 1, 1968 with 1 5 year option to renew, but the parties could have continued to 
extend the term and not registered anything on title.
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EXHIBIT “B”

ASSIGNED CONTRACTS AND PERMITS

Delta Hotel, the Business, contracts (Leases, Service Agreements, Flag, CBA, Liquor 
Licence, and Employees)

Collective Bargaining Agreement for Hotel Employees

Applications for Official Plan (if applicable), re-zoning, Section 37 Planning Act (or 
Section 16 city of Toronto Act) agreement, Site Plan agreement, and all development/re­
development applications
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EXHIBIT “C”

FORM OF ASSIGNMENT AND ASSUMPTION AGREEMENT

ASSIGNMENT AND ASSUMPTION AGREEMENT

THIS AGREEMENT is made as of ,2018

BETWEEN

PINNACLE INTERNATIONAL ONE LANDS INC., a
corporation incorporated under the laws of British Columbia (the
“Purchaser”),

- and -

TARN FINANCIAL CORPORATION, a corporation 
incorporated under the laws of the Province of Ontario (the 
“Vendor”).

WHEREAS the parties hereto have entered into an asset purchase agreement dated as of 
March 22, 2018 (the “Asset Purchase Agreement”), pursuant to which the Vendor has agreed to 
assign all of its right, title, benefit and interest in and to the Assigned Contracts to the Purchaser as 
listed in Schedule A to this Agreement, and the Purchaser has agreed to assume, perform and 
indemnify and hold harmless the Vendor from the Assumed Liabilities as listed in Schedule B to this 
Agreement, upon the terms and conditions set forth therein;

AND WHEREAS pursuant to Sections 7.02(f) and 7.03(f) of the Asset Purchase Agreement, 
the Vendor and Purchaser are required to enter into and deliver this Agreement at the Time of 
Closing;

NOW THEREFORE in conjunction with and in consideration of the completion of the 
transactions to be effected at the Time of Closing as contemplated by the Asset Purchase Agreement, 
and for other good and valuable consideration, the receipt and sufficiency of which is hereby 
acknowledged, the Vendor and the Purchaser agree as follows:

1.01 Definitions

ARTICLE 1 - INTERPRETATION

Unless otherwise defined herein or the context otherwise requires, capitalized terms used and 
not otherwise defined herein have the meanings ascribed to them in the Asset Purchase Agreement.

1.02 Headings

The division of this Agreement into Articles and Sections and the insertion of a table of 
contents and headings are for convenience of reference only and do not affect the construction or



-43 -

interpretation of this Agreement. The terms “hereof’, “hereunder” and similar expressions refer to 
this Agreement and not to any particular Article, Section or other portion hereof. Unless something 
in the subject matter or context is inconsistent therewith, references herein to Articles, Sections and 
Schedules are to Articles and Sections of, and Schedules to, this Agreement.

1.03 Extended Meanings

In this Agreement words importing the singular number include the plural and vice versa, 
words importing any gender include all genders and words importing persons include individuals, 
corporations, limited and unlimited liability companies, general and limited partnerships, 
associations, trusts, unincorporated organizations, joint ventures and Governmental Authorities. The 
term “including” means “including without limiting the generality of the foregoing”.

ARTICLE 2 - ASSIGNMENT AND ASSUMPTION

2.01 Assignment by the Purchaser

Upon and subject to the terms of the Asset Purchase Agreement, effective at the Time of 
Closing, the Vendor hereby assigns and transfers to the Purchaser all of the Vendor’s right, title, 
benefit and interest under or in respect of the Assigned Contracts.

2.02 Assumption by the Purchaser

Upon and subject to the terms of the Asset Purchase Agreement, effective at the Time of 
Closing, the Purchaser hereby assumes and agrees to fulfill, perform and discharge the Assumed 
Liabilities.

2.03 Release by the Purchaser

The Purchaser hereby: (i) unconditionally and irrevocably fully releases and discharges the 
Vendor from any Claim which the Purchaser may now or hereafter have against the Vendor by 
reason of any matter or thing arising out of, or resulting from, any of the Assumed Liabilities, and 
(ii) agrees that the Purchaser will not make or take any Claim with respect to any matter released and 
discharged in this Section 2.03 which may result in any Claim against the Vendor for contribution or 
indemnity or other relief.

2.04 Indemnity by the Purchaser

The Purchaser hereby indemnifies and saves harmless the Vendor on its own behalf and as 
trustee for its Affiliates and its and their current and former directors and officers, employees, 
agents, advisors, and representatives (including the Liquidator) (collectively, the “Indemnitees”) 
from and against all Claims asserted against any of the Indemnitees in any way directly or indirectly 
arising from, relating to or in connection with any of the Assumed Liabilities. The Purchaser 
appoints the Vendor as the trustee for the Indemnitees of the covenants of indemnification of the 
Purchaser with respect to such Indemnitees specified in this Section 2.04 and the Vendor accepts 
such appointment.
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ARTICLE 3 - GENERAL

3.01 Further Assurances

The Vendor and the Purchaser will from time to time execute and deliver all such further 
documents and instruments and do all acts and things as any of the other parties may reasonably 
require to effectively carry out or better evidence or perfect the full intent and meaning of this 
Agreement.

3.02 Time of the Essence

Time is of the essence of this Agreement.

3.03 Benefit of the Agreement

This Agreement will enure to the benefit of and be binding upon the respective successors 
and permitted assigns of the parties.

3.04 Amendments and Waivers

No amendment to this Agreement will be valid or binding unless set forth in writing and duly 
executed by each of the parties. No waiver of any breach of any provision of this Agreement will be 
effective or binding unless made in writing and signed by the party purporting to give the same and, 
unless otherwise provided, will be limited to the specific breach waived.

3.05 Assignment

This Agreement may not be assigned by the Vendor or by the Purchaser without the consent 
of: (i) in the case of an assignment by the Vendor, the Purchaser; and (ii) in the case of an 
assignment by the Purchaser, the Vendor.

3.06 Notices

Any demand, notice or other communication to be given in connection with this Agreement 
must be given in writing and in accordance with Section 9.09 of the Asset Purchase Agreement.

3.07 Governing Law

This Agreement is governed by and will be construed in accordance with the laws of the 
Province of Ontario and the laws of Canada applicable therein.

3.08 Attornment

For the purpose of all legal proceedings this Agreement will be deemed to have been 
performed in the Province of Ontario and the courts of the Province of Ontario will have jurisdiction 
to entertain any action arising under this Agreement. The Vendor and the Purchaser each attorns to 
the jurisdiction of the courts of the Province of Ontario.
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3.09 Appointment of Agent for Service

The Purchaser nominates, constitutes and appoints John O’Donoghue, Barrister and Solicitor, 
of the City of Toronto its true and lawful agent to accept service of process and to receive all lawful 
notices in respect of any action arising under this Agreement (other than any notice that is to be 
given by one party to another pursuant to Section 3.06). Until due and lawful notice of the 
appointment of another and subsequent agent in the Province of Ontario has been given to and 
accepted by the Vendor, service of process or of papers and such notices upon • will be accepted by 
the Purchaser as sufficient service.

3.10 Counterparts

This Agreement may be executed in any number of counterparts, each of which will be 
deemed to be an original and all of which taken together will be deemed to constitute one and the 
same instrument.

3.11 Electronic Execution

Delivery of an executed signature page to this Agreement by any party by electronic 
transmission will be as effective as delivery of a manually executed copy of this Agreement by such 
party.

3.12 Severability

If any provision of this Agreement is determined by any court of competent jurisdiction to be 
illegal or unenforceable, that provision will be severed from this Agreement and the remaining 
provisions will continue in full force and effect so long as the economic or legal substance of the 
transactions contemplated hereby is not affected in any manner materially adverse to any of the 
parties.

[The balance of this page has been intentionally left blank]



-46-

IN WITNESS WHEREOF the parties have executed this Agreement as of the date first 
above written.

PINNACLE INTERNATIONAL ONE 
LANDS INC.

Per:__________________________________
Michele DeCotiis, President

I have authority to bind the Corporation

TARN FINANCIAL CORPORATION, by its 
authorized signatory, KPMG Inc. in its 
capacity as Liquidator and without personal 
liability

Per: _____________________________________
Name:
Title:

Per: _____________________________________
Name:
Title:

We have authority to bind the Corporation
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EXHIBIT “D”

PERMITTED ENCUMBRANCES

Liens: None

PIN 06164-0197(LT):

1. Instrument No. SC72205 registered April 23, 1948 being By-law 3861 - part lot control

2. Instrument No. A90238 registered April 6, 1962 being Notice of Agreement re By-law 
No. 10372 - to expropriate permanent easement for sewers and drains. Note: the 
description is in metes and bounds and needs to be plotted to determine location based on 
current reference plans as it runs along the south side of Village Green Square fonnerly 
Sufferance Road; it could also be shown on reference plans not currently on hand 
although it appears to be in the same area as Part 2 on Plan 66R-12484

3. Instalment No. A927533 registered June 19, 1981 being Notice of Agreement with The 
Corporation of the City of Scarborough re buildings not specified

4. Instrument No. C938338 registered March 3, 1995 being Notice of Site Plan Control 
Amending Agreement with The Corporation of the City of Scarborough re Agreement 
SC618244 & A927533

5. Instrument No. E236074 registered March 23, 1999 being Notice of Lease with Microcell 
Connexions Inc. Note: this may be a roof top cell tower lease (the documents states that 
it could also be in an equipment room or basement) which may or may not still be in 
existence and if the lease term has expired it will have to be removed from title. If it is 
still current the purchaser will have to assume it. The original term was 5 years from 
November 1, 1968 with 1 5 year option to renew, but the parties could have continued to 
extend the term and not registered anything on title.

PIN 06164-0509(LT):

1. Instrument No. SC618244 registered June 18, 1981 being Notice of Site Plan Agreement 
with The Corporation of the Borough of Scarborough re buildings not specified

2. Instrument No. TB966207 registered March 3, 1995 being Notice of Site Plan Control 
Amending Agreement with The Corporation of the City of Scarborough re Agreement 
SC618244 & A927533

3. Instrument No. TR39151 registered March 23, 1999 being Notice of Lease with 
Microcell Connexions Inc. Note: this may be a roof top cell tower lease (the documents 
states that it could also be in an equipment room or basement) which may or may not still 
be in existence and if the lease term has expired it will have to be removed from title. If it 
is still current the purchaser will have to assume it. The original term was 5 years from
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November 1, 1968 with 1 5 year option to renew, but the parties could have continued to 
extend the term and not registered anything on title.
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EXHIBIT “E”

OTHER EXCLUDED ASSETS

The Shares in Tam Construction

Condo Purchase Agreements and any deposits related thereto as well as any Tarion registration 
for the sale of units in the proposed condominium corporation and any excess deposit security 
provided in respect thereof



-50-

EXHIBIT “F”

ALLOCATION OF PURCHASE PRICE

[The Purchase Price allocation will be determined by the Purchaser and the Vendor prior
to the Closing Date]

Development Land and Hotel:

Liability for Hotel operations including Flag, Contracts, Union and Non-UniUnion Employees

Total Offer: Cash + Assumed Liabilities
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EXHIBIT “G”

REAL PROPERTY

PIN: 06164-0197 (LT)

PROPERTY DESCRIPTION: PARCEL 28-8, SECTION S6 PART LOT 28, CONCESSION 2, 
SCAR BEING PT 1, 2 66R12484 SCARBOROUGH, CITY OF TORONTO

PIN: 06164-0509 (LT)

PROPERTY DESCRIPTION: LT 19 RCP 9945 SCARBOROUGH PT 1, PL 66R28554; CITY OF 
TORONTO
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Frequently Asked Questions - Claims Procedure Order

On April 13, 2018, the Ontario Superior Court of Justice (the "Court”) issued a 
Claims Procedure Order (the "Claims Procedure Order") in respect of Tarn 
Financial Corporation ("Tarn Financial"). Pursuant to the Claims Procedure Order, 
the Court approved and established a procedure for the solicitation, resolution and 
barring of certain claims against Tarn Financial (the "Claims Process").

These Frequently Asked Questions should be read in conjunction with the Claims 
Procedure Order that is located on the Liquidator's website at 
www.kpmg.com/ca/tarn (the "Website"). All capitalized terms have the same 
meaning given to them in the Claims Procedure Order unless otherwise defined.

1. What is the Claims Process?

The Claims Process is a Court approved procedure whereby any Person that 
believes it has a Claim against Tarn Financial can deliver a Proof of Claim to 
the Liquidator in respect of that Claim. The Claims Process also sets out the 
process for the Liquidator to follow when reviewing and determining Claims 
received.

2. Who is required to file a Proof of Claim in the Claims Process?

Any individual, corporation, limited or unlimited liability company, general 
or limited partnership, association, trust, unincorporated organization, joint 
venture, government or any agency, officer or instrumentality thereof or any 
other entity, that believes it is owed money by Tarn Financial as of 
September 25, 2017 is required to deliver a completed Proof of Claim to the 
Liquidator.

3. Who will receive the Claims Process Notice and Proof of Claim that is 
sent by the Liquidator?

The Liquidator will send the Claims Process Notice and Proof of Claim by 
Friday, April 20, 2018 to: (i) all known creditors of Tarn Financial as at 
September 25, 2017 as evidenced by the books and records of Tarn Financial; 
and (ii) all persons who have notified the Liquidator of a potential Claim. In 
addition, out of an abundance of caution, the Liquidator will also be 
delivering this package to all known creditors of Tarn Construction 
Corporation, a wholly owned subsidiary of Tarn Financial.

4. Where can I find a copy of the Claims Process Notice and Proof of Claim?

The Claims Process Notice and the Proof of Claim form are attached to the 
Claims Procedure Order as Schedules "A" and "B", respectively. Copies of the

http://www.kpmg.com/ca/tarn


Claims Process Notice and Proof of Claim are also posted on the Website at 
www.kpmg.com/ca/tarn.

5. What Claims are excluded from the Claims Process?

Any claims for amounts due for goods or services supplied to Tarn Financial 
on or after September 25, 2017 are excluded from the Claims Process. A 
Proof of Claim should not be submitted to the Liquidator on account of such 
claims.

6. What is the Claims Bar Date and what is the significance of that date?

The Claims Bar Date is 5:00 p.m. Eastern Standard time on June 15, 2018, or 
any later date ordered by the Court. All Claimants must submit their Proof of 
Claim to the Liquidator on or before the Claims Bar Date. Claims that are not 
received by the Liquidator by the Claims Bar Date will be forever 
extinguished and barred.

7. What happens if a Claim is denominated in a foreign currency?

Any Claims denominated in a foreign currency will be converted by the 
Liquidator to Canadian dollars using the Bank of Canada’s exchange rate, in 
effect at noon on September 25, 2017.

8. What happens after a Proof of Claim is submitted to the Liquidator?

Following the Claims Bar Date, the Liquidator will review all Proofs of Claim 
received by the Claims Bar Date. The Liquidator will review the Claim and 
any supporting documentation and will to determine whether to allow, 
partially allow or disallow the Claim.

9. How will the Liquidator notify Claimants of its determination of Claims?

The Liquidator will deliver a written Notice of Determination of Claim to all 
Claimants that submitted a Claim by the Claims Bar Date, which will set out 
the Liquidator's determination of the Claim and the reasons for such 
determination.

10. What actions can Claimants take if they disagree with the Liquidator's 
determination of their Claim?

Claimants wishing to dispute the Liquidator's determination can do so by 
delivering a written Notice of Objection to the Liquidator by no later than 
5:00 p.m. on the day which is fourteen (14) days after receipt of the Notice of 
Determination of Claim.

http://www.kpmg.com/ca/tarn


11. How will the Liquidator resolve a Notice of Objection received in 
accordance with the Claims Procedure Order?

The Liquidator may attempt to settle the dispute directly with the Claimant. 
In the event a settlement is not achieved, the Liquidator may either direct the 
dispute to a claims officer (which is a person that would be appointed by the 
Court on application by the Liquidator to adjudicate the disputed Claim) or 
the Liquidator may seek directions from the Court on an appropriate process 
for resolving the disputed Claim.

12. Where can I find a copy of the Notice of Objection?

The Notice of Objection is appended as Schedule "D" to the Claims Procedure 
Order. A copy of the Notice of Objection is also posted on the Website at 
www.kpmg.com/ca/tarn.

13. Will distributions be made to Claimants under the Claims Process?

The Claims Process is used to determine the amount owing to creditors of 
Tarn Financial. The Liquidator will use the results of the Claims Process to 
make distributions to creditors. However, at this time, the timing and 
quantum of any distribution is unknown. Any distribution made will be 
made pursuant to a further Order of the Court.

http://www.kpmg.com/ca/tarn
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Frequently Asked Questions - Deposit Confirmation Procedure Order

On April 13,2018, the Ontario Superior Court of Justice [the "Court") issued a Deposit 
Confirmation Procedure Order [the "Deposit Confirmation Procedure Order”) in 
respect of Tarn Construction Corporation ["Tarn Construction"). Pursuant to the 
Deposit Confirmation Procedure Order, the Court approved and established a process 
for confirming deposits paid to Tarn Construction by purchasers of condominium 
units in the development project known as 'The Kennedys' [the "Deposit 
Confirmation Procedure”).

These Frequently Asked Questions should be read in conjunction with the Deposit 
Confirmation Procedure Order that is located on KPMG’s website at 
www.kpmg.com/ca/tarn [the "Website"). All capitalized terms have the same 
meaning given to them in the Deposit Confirmation Procedure Order unless 
otherwise defined.

1. What is the Deposit Confirmation Procedure?

The Deposit Confirmation Procedure is a Court approved process that allows 
KPMG to confirm the amounts of the Deposits made by Purchasers that have 
entered into an Agreement of Purchase and Sale ["APS”) with Tarn 
Construction to purchase a Proposed Unit at the contemplated residential 
condominium development located at 2035 Kennedy Road, Toronto, known 
as 'The Kennedys’.

Deposit Statement (Deposits remitted up to and including March 31,2018)

2. Who will receive a Deposit Statement from KPMG?

Any Purchaser that has entered into an APS with Tarn Construction based on 
the books and records of Tarn Construction and has made or should have 
made a Deposit under the terms of their APS will receive a Deposit Statement.

3. What will the Deposit Statement include?

The Deposit Statement will set out the Deposit paid by a Purchaser up to and 
including March 31, 2018 according to the books and records of Tarn 
Construction and the Deposit Trustee, Bennett Jones LLP, including deposit 
monies and monies for extras and upgrades.

4. When will Purchasers receive a Deposit Statement?

KPMG will send a Deposit Statement to all Purchasers based on the books and 
records of Tarn Construction and the Deposit Trustee by Friday April 20, 2018. 
The Deposit Statement will be mailed out to Purchasers from Toronto, Ontario

http://www.kpmg.com/ca/tarn


and Purchasers should expect to receive the Deposit Statement by the end of 
April, 2018.

5. What should you do if you are a Purchaser and you did not receive a 
Deposit Statement?

Deposit Statements are being mailed out to Purchasers by KPMG by April 20, 
2018. If you are a Purchaser and you do not receive a Deposit Statement by 
April 30, 2018, you should contact KPMG by phone at 1-855-222-8083 or by 
email at tarn@kpmg.ca to request your Deposit Statement be resent to you.

6. What is a Purchaser required to do if they agree with the Known Deposit 
amount set out in the Deposit Statement?

If a Purchaser agrees with the Known Deposit amount set out in the Deposit 
Statement, then the Purchaser does not need to do anything. If KPMG has not 
heard from a Purchaser by May 15, 2018, then the amount of the Deposit on 
the Deposit Statement will be accepted as accurate for all purposes.

7. What is a Purchaser required to do if they disagree with the Known 
Deposit amount set out in the Deposit Statement?

If a Purchaser disagrees with the Known Deposit amount set out in the Deposit 
Statement, then the Purchaser must deliver a completed Notice of Dispute of 
Deposit Statement to KPMG by May 15, 2018. The Notice of Dispute of Deposit 
Statement will be mailed to Purchasers with the Deposit Statement and can 
also be found on the Website at www.kpmg.com/ca/tarn.

The Purchaser must provide reasons for disputing the Known Deposit as set 
out in the Deposit Statement, and must provide supporting documentation. 
The evidence and supporting documentation should include the description of 
and copies of agreement(s), including the APS and any other written 
agreement giving rise to the Deposit, proof of Deposit dates and amounts paid, 
which can be done with copies of cheques, bank statements, or other forms of 
proof from a financial institution to confirm that a Deposit was paid by the 
Purchaser to Tarn Construction.

8. What is the Deposit Confirmation Bar Date in respect of Deposits set out 
in the Deposit Statement and what is the significance of that date?

The Deposit Confirmation Bar Date in respect of Deposits set out in the Deposit 
Statement is 5:00 p.m. Eastern Standard time on May 15, 2018, or any later 
date ordered by the Court. Any Purchaser who does not agree with the Known 
Deposit set out in the Deposit Statement they receive must submit a completed 
Notice of Dispute of Deposit Statement to KPMG on or before this Deposit 
Confirmation Bar Date for their dispute to be considered by KPMG. The
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amount of the Deposit contained in the Deposit Statement will be accepted on 
May 15, 2018 for all Purchasers that do not deliver a Notice of Dispute of 
Deposit Statement by the deadline. After May 15, 2018, Purchasers will be 
forever barred from disputing the amount of their Known Deposit and the 
amount set out in the Deposit Statement will be accepted as accurate for all 
purposes.

9. Where can I find a copy of the Notice of Dispute of Deposit Statement?

A copy of the Notice of Dispute of Deposit Statement was sent to you along 
with the Deposit Statement. The Notice of Dispute of Deposit Statement is 
attached as Schedule "C” to the Deposit Confirmation Procedure Order. A copy 
of the Notice of Dispute of Deposit Statement is also posted on the Website at 
www.kpmg.com/ca/tarn.

Amended and Restated Deposit Statement (Deposits remitted after March 31, 2018)

10. What happens if a Purchaser pays a Deposit due and owing under their 
APS after March 31, 2018?

The Deposit Trustee will hold Additional Deposits paid by Purchasers after 
March 31, 2018 in trust, and under the oversight of KPMG.

11. Who will receive an Amended and Restated Deposit Statement?

Any Purchaser that pays an Additional Deposit to Tarn Construction or the 
Deposit Trustee under their APS after March 31, 2018 will receive an Amended 
and Restated Deposit Statement to acknowledge the Additional Deposit paid.

12. What will the Amended and Restated Deposit Statement include?

The Amended and Restated Deposit Statement will restate the Deposit set out 
in the Deposit Statement delivered to the Purchaser, and will set out the 
Additional Deposit paid by the Purchaser after March 31, 2018.

13. When will a Purchaser receive an Amended and Restated Deposit 
Statement?

KPMG will send the Amended and Restated Deposit Statement to any 
Purchaser that pays an Additional Deposit within (10) days after the Deposit 
Trustee receives the Additional Deposit.
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14. What is a Purchaser required to do if they agree with the Known 
Additional Deposit amount set out in the Amended and Restated Deposit 
Statement?

If a Purchaser agrees with the Known Additional Deposit amount set out in the 
Amended and Restated Deposit Statement, then the Purchaser does not need 
to do anything. If KPMG has not heard from a Purchaser thirty [30] calendar 
days after the date set out on the Amended and Restated Deposit Statement, 
then the amount of the Additional Deposit on the Amended and Restated 
Deposit Statement will be accepted as accurate for all purposes.

15. What is a Purchaser required to do if they disagree with the Known 
Additional Deposit amount set out in the Amended and Restated Deposit 
Statement?

If a Purchaser disagrees with the Known Additional Deposit amount set out in 
the Amended and Restated Deposit Statement, then the Purchaser must 
deliver a completed Notice of Dispute of Amended and Restated Deposit 
Statement to KPMG within 30 days of the date of the Amended and Restated 
Deposit Statement. The Notice of Dispute of Amended and Restated Deposit 
Statement will be mailed to Purchasers with the Amended and Restated 
Deposit Statement and can also be found on the Website at 
www.kpmg.com/ca/tarn.

The Purchaser must provide reasons for disputing the Known Additional 
Deposit as set out in the Amended and Restated Deposit Statement, and must 
provide supporting documentation. The evidence and supporting 
documentation should include the description of and copies of agreement(s), 
including the APS and any other written agreement giving rise to the 
Additional Deposit, proof of Additional Deposit dates and amounts paid, which 
can be done with copies of cheques, bank statements, or other forms of proof 
from a financial institution to confirm that an Additional Deposit was paid by 
the Purchaser to Tarn Construction.

16. What is the Deposit Confirmation Bar Date in respect of Additional 
Deposits set out in the Amended and Restated Deposit Statement and 
what is the significance of that date?

The Deposit Confirmation Bar Date in respect of Additional Deposits set out in 
the Amended and Restated Deposit Statement is thirty (30) calendar days 
after the date of the Amended and Restated Deposit Statement, or any later 
date ordered by the Court. Any Purchaser who does not agree with the Known 
Additional Deposit set out in the Amended and Restated Deposit Statement 
they receive must submit a completed Notice of Dispute of Amended and 
Restated Deposit Statement to KPMG on or before this Deposit Confirmation 
Bar Date for their dispute to be considered by KPMG. The amount of the
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Known Additional Deposit contained in the Amended and Restated Deposit 
Statement will be accepted for all Purchasers that do not deliver a Notice of 
Dispute of Deposit Statement by the Deposit Confirmation Bar Date. After this 
deadline, Purchasers will be forever barred from disputing the amount of their 
Known Additional Deposit and the amount set out in the Amended and 
Restated Deposit Statement will be accepted as accurate for all purposes.

17. Where can I find a copy of the Notice of Dispute of Amended and Restated 
Deposit Statement?

A copy of the Notice of Dispute of Amended and Restated Deposit Statement 
was sent to you along with the Amended and Restated Deposit Statement. The 
Notice of Dispute of Amended and Restated Deposit Statement is attached as 
Schedule “D” to the Deposit Confirmation Procedure Order. A copy of the 
Notice of Dispute of Amended and Restated Deposit Statement is also posted 
on the Website at www.kpmg.com /ca/tarn.

18. Is a Purchaser required to submit a Notice of Dispute of Amended and 
Restated Deposit Statement in respect of the restated Known Deposit?

No. If a Purchaser has already submitted a Notice of Dispute of Deposit 
Statement in respect of the Known Deposit, then the Purchaser is not required 
to resubmit a Notice of Dispute of Amended and Rested Deposit Statement in 
respect of the restated Known Deposit.

The Purchaser is only required to submit a Notice of Dispute of Amended and 
Restated Deposit Statement if they are disputing the Known Additional 
Deposit.

The Purchaser is required to follow the same process outlined above in respect 
of disputing Known Deposits.

Next Steps

19. What happens after a Notice of Dispute of Deposit Statement and/or a 
Notice of Dispute of Amended and Restated Deposit Statement is 
submitted to KPMG?

KPMG is in the process of determining the process for reviewing and 
determining disputed Deposits and/or Additional Deposits and it will seek a 
further Order of the Court to address this process on May 1, 2018. The Website 
will be updated to reflect this once the Court approves the review and 
determination procedure.



20. Will KPMG be returning Deposits paid by Purchasers under the Deposit 
Confirmation Procedure?

The Deposit Confirmation Procedure will allow KPMG to confirm the Deposits 
and to identify any Purchasers that dispute the amount of the Deposit they 
paid to Tarn Construction. The Successful Bidder has been selected under the 
Sale Process that has been run by KPMG and the Successful Bidder will not be 
assuming the APSs. As a result, on May 1, 2018, KPMG intends to seek Court 
authorization to terminate the APSs in accordance with their terms. KPMG 
will also be seeking an Order setting out the process to resolve any disputes 
relating to Deposits and, if authorized to terminate the APSs, to address the 
orderly return of Deposits to Purchasers in accordance with the terms of their 
APS. KPMG will provide a further update to you after the hearing on May 1, 
2018 and such update will address timing for next steps.
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KPMG Inc.
Bay Adelaide Centre 
333 Bay Street Suite 4600 
Toronto ON M5H 2S5 
Canada

Telephone
Fax
Internet

(416) 777-8500 
(416) 777-3364 
www.kpmg.ca

April 17,2018
Sent by Email (with a copy to follow by mail with the Deposit Statement)

To: Purchaser of a condominium unit at “The Kennedys”,

Re: Development project at 2035 Kennedy Road (“The Kennedys”)

As you are aware, KPMG Inc. (“KPMG”) was appointed court appointed liquidator (in such 
capacity, the “Liquidator”) of Tam Financial Corporation (“Tarn Financial”) pursuant to the 
Order (the “Winding Up Order”) of the Ontario Superior Court of Justice (the “Court”) dated 
September 15, 2017, which appointment was effective on September 25, 2017 pursuant to the 
Ontario Business Corporations Act for the purpose of winding up Tam Financial and distributing 
its assets (the “Winding Up Proceedings”). Tam owns and operates Tam Construction 
Corporation (“Tarn Construction”), which is developing the condominium development project 
known as The Kennedys. The real property municipally known as 2035 Kennedy Road, Toronto 
that is being developed for The Kennedys is also owned by Tam Financial (the “Real Property”). 
A copy of the Winding Up Order and information pertaining to the Winding Up Proceedings 
including all other Orders referenced in this letter are posted on KPMG’s website at 
www.kpmg.com/ca/tam (the “Website”).

This letter is further to our letters to you dated October 11, 2017 and October 13, 2017, copies of 
which are posted on the Website. We are writing to you with respect to the condominium unit(s) 
in The Kennedys that you purchased pursuant to an Agreement of Purchase and Sale (an “APS”) 
with the vendor, Tam Construction.

As you may be aware, the Liquidator obtained an Order approving a sale process (the “Sale 
Process”) from the Court on November 29, 2017 and commenced the Sale Process on January 3, 
2018 to market and sell the assets of Tam Financial including the Real Property with the assistance 
of Colliers Macaulay Nicolls Inc. (“Colliers”) as its listing and marketing agent. The Sale Process 
has been concluded and on Friday April 13, 2018, the Liquidator and Colliers detennined the 
Successful Bidder. The Liquidator will be seeking Court approval of the Successful Bid on May 
1, 2018. Of importance to you, the Successful Bidder’s bid does not contemplate the purchase of 
the shares of Tam Construction, the purchase of the Deposits paid pursuant to the APSs or the 
assumption of the APSs. In addition, it is a condition of the Successful Bid that the APSs be 
terminated.

This letter is intended to provide you with notice of a Motion being brought by KPMG, which will 
seek:

(a) the Court’s authorization and approval to tenninate the APSs entered into with Tam 
Construction for condominium units in The Kennedys in accordance with the terms 
of the APSs; and

KPMG Inc. is a subsidiary of KPMG LLP, a Canadian limited liability partnership 
and a member firm of the KPMG network of independent member firms affiliated 
with KPMG International Cooperative (“KPMG International") a Swiss entity

http://www.kpmg.ca
http://www.kpmg.com/ca/tam
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(b) if granted, an Order establishing a process to resolve any disputes relating to 
deposits held by the Deposit Trustee, Bennett Jones LLP, and addressing the 
orderly return of Deposits to Purchasers in accordance with the terms of their APSs.

The Motion is scheduled to be heard by the Court on May 1, 2018 at 10:00 a.m. or as soon after 
that time as the Motion can be heard at the courthouse located at 330 University Ave., Toronto, 
Ontario. KPMG will serve and file its motion record on or about April 24, 2018 and it will be 
posted on the Website. If you intend to take a position on the Motion, we request that you advise 
KPMG in writing by April 27, 2018 at 2:00 p.m. so that KPMG can advise the Court.

By way of further update, on April 13, 2018, the Court granted a Deposit Confirmation Procedure 
Order establishing a process for confirming Deposits paid to Tam Construction by Purchasers of 
condominium units in The Kennedys (the “Deposit Confirmation Procedure”). In order for 
KPMG to undertake the Deposit Confirmation Procedure, on April 13,2018, the Court also granted 
a Receivership Order pursuant to section 101 of the Ontario Courts of Justice Act appointing 
KPMG as receiver and manager (in such capacities, the “Receiver”), without security, of all of the 
assets, undertakings and properties of Tam Construction acquired for, or used in relation to a 
business carried on by Tam Construction (the “Receivership Order”).

Pursuant to the Deposit Confirmation Procedure, you will receive a Deposit Statement by mail 
setting out the Deposit paid by you to Tam Construction up to and including March 31, 2018, as 
indicated by the books and records of Tam Construction and the Deposit Trustee. The Deposit 
Statement will be mailed out to you by Friday April 20, 2018. If you do not receive the Deposit 
Statement by April 30, 2018, you should contact KPMG by phone at 1-855-222-8083 or by email 
at tam@kpmg.ca to request that your Deposit Statement be resent to you. The Deposit Statement 
will have instructions on what is required of you. If you agree with the amount of the Deposits set 
out on the Deposit Statement then you do not have to do anything. The Deposit Statement will 
also be accompanied by a set of Frequently Asked Questions to provide you with additional 
guidance regarding the Deposit Confirmation Procedure.

Unless and until the APSs have been terminated, any deposit payments due after March 31, 2018 
under your APS should be made in accordance with the terms of your APS (an “Additional 
Deposit”). Such future payments should be directed as follows:

Bennett Jones LLP c/o Tarn Financial Corporation 
2035 Kennedy Road 

M1T3G2

Pursuant to the Deposit Confirmation Procedure, if you remit an Additional Deposit, you will 
receive an Amended and Restated Deposit Statement restating the Deposit made up to and 
including March 31, 2018, and setting out any Additional Deposit paid by you after March 31, 
2018. The Amended and Restated Deposit Statement will provide you with instructions on what 
is required of you. Again if you agree with the amount of the Additional Deposit set out on the 
Amended and Restated Deposit Statement then you do not have to do anything.

mailto:tam@kpmg.ca
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As indicated in the October 11, 2017 and October 13, 2017 letters, all amounts that KPMG has 
been advised by the Deposit Trustee as having been paid by you in respect of your Deposits 
continue to be held in trust with Bennett Jones LLP and will continue to be held in trust in 
accordance with your APS and be under the oversight of KPMG. Additional Deposits received 
under your APS will also be held in trust with Bennett Jones and be overseen by KPMG.

KPMG (as Liquidator and Receiver) is the only party that is authorized to deal with The Kennedys 
development project pursuant to the Winding Up Order and the Receivership Order.

Should you wish to discuss this matter further, all inquiries should be directed to KPMG’s 
voicemail box at (416) 649-7623 or (1-855) 222-8083 or at tam@knmg.ca. A representative of 
KPMG will endeavour to respond to your inquiry within 48 hours.

Yours truly,

KPMG Inc.
Solely in its capacity as Liquidator of 
Tarn Financial Corporation and Receiver 
of Tarn Construction Corporation

mailto:tam@knmg.ca
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THE KENNEDYS - EAST TOWER

CONDOMINIUM AGREEMENT OF PURCHASE AND SALE

1. PROPERTY

The undersigned

Seokumarie Kowlessar  (collectively or individually, as the case may be, the "Pur
chaser") agrees with Tarn Construction Corporation (the "Vendor") to purchase the

following property (the "Property") municipally known as 2035
 Kennedy Road, Toronto, Ontario being the proposed:

(a) suite no. 801E legally known as proposed residential u
nit no. 1 on level 2 substantially as shown for identification purposes only on the 

floor plan annexed

hereto as Schedule "B" and finished substantially in accord
ance with the finishing package described in Schedule "C" hereto annexed (the 

"Residential

Unit");

(b) ONE proposed parking unit(s) in a location to be assi
gned (and/or re-assigned from time to time) by the Vendor, in its sole discretion

 (individually, or

collectively, as the case may be, the "Parldng Unit"); and

(c) ONE proposed locker unit(s) in a location to be assigned 
(and/or re-assigned from time to time) by the Vendor, in its sole discretion (individuall

y, or

collectively, as the case may be, the "Locker Unit");

together with an undivided interest in the common eleme
nts appurtenant thereto, including any common element areas designated a

s being for the exclusive use of the Property, all

in accordance with condominium plan documentation prop
osed to be registered on those lands and premises situate in the City o

f Toronto, Province of Ontario and being

comprised of portions of the lands legally described as Part Lot 28
, Concession 2, designated as Parts 1 and 2, Plan 66R-12484, bein

g P.I.N. 06164-0197 (LT), and Lot 19,

Registrar's Compiled Plan 9945, designated as Part 1, Plan
 66R-28554, being all of P.I.N. 06164-0509 (LT) and as known as 'T

he Kennedys — Last Tower" as currently shown on

the site plan attached to the Vendor's disclosure statemen
t (the "Lands"), on the terms and conditions hereinafter set out.

2. PURCHASE PRICE

The purchase price for the Property shall be the aggregat
e of the following:

(a) for the Residential Unit, the suns of THREE HUNDRED SE
VENTY THOUSAND NINE HUNDRED NINETY (8370.990.00):

(b) for the Parking Unit, the sum of NIL (90.00): and

(c) for the Locker Unit, the sum of THREE THOUSAND (
83.000.00) 

for a total purchase price of THREE HUNDRED
 SEVENTY THREE THOUSAND NINE HUNDRE

D NINETY ($373.990.001 (the "Purchase Price") inclusive of HST

(hereinafter defined) on that portion of the Purchase 
Price allocated to realty (land and building) in accordance with Paragr

aph 16 of Schedule "A" to this Agreement but net of any

applicable Rebates (hereinafter defined) which shall be assig
ned to the Vendor as set out at Paragraph 15 of Schedule "A"

 to this Agreement, all in Canadian funds, which shall be

payable by the Purchaser as follows:

(a) The sum of FIVE THOUSAND DOLLARS (85.000.001 by
 cheque, with this Agreement, as an initial deposit;

(b) The sum of THIRTEEN THOUSAND SEVEN HU
NDRED (513.700.00) being the amount required to be paid in or

der to bring the total deposits

to five percent (5%) of the Purchase Price, by post-dated c
heque with this Agreement made payable on October 

4, 2016 as a further deposit,

pending completion or other termination of this Agreemen
t;

(c)

(d)

The sum of EIGHTEEN THOUSAND SEVEN HUNDRED (
818.700.001 being the amount required to be paid in order t

o bring the total deposits to ten

percent (10%) of the Purchase Price, by post-dated cheque w
ith this Agreement made payable on January 15, 2017 as a

 further deposit, pending completion

or other termination of this Agreement;

The sum of EIGHTEEN THOUSAND SEVEN HUNDRE
D (518.700.001 being the amount required to be paid in order to b

ring the total deposits to fifteen

percent (15%) of the Purchase Price, by post-dated cheque w
ith this Agreement made payable on October 15, 2017 as a 

further deposit, pending completion

or other termination of this Agreement;

(e) The sum of EIGHTEEN THOUSAND SEVEN HUNDRE
D (818.700.001. being the amount required to be paid in orde

r to bring the total deposits to twenty

percent (20%) of the Purchase Price by certified cheque dr
awn on the Purchaser's Solicitor's trust account and issued b

y a Schedule 1 Canadian Chartered

Bank, made payable to the Vendor's Solicitors, in trust, on
 the Occupancy Date (hereinafter defined) established or se

t by the Vendor pursuant to and in

accordance with the provisions of the Tarion Addendum 
(hereinafter defined) issued by the Warranty Program (herein

after defined); and,

(1) The balance of the Purchase Price by certified cheque drawn
 on the Purchaser's Solicitors' trust account or bank draf

t, in either case, issued by a Schedule 1

Canadian Chartered Bank payable to the Vendor's Solicitor
s (or as they may direct) on the Closing Date (hereinaf

ter defined) subject to the adjustments

hereinafter set forth.

All deposit cheques shall be made payable to the Vendor's
 Solicitors in trust and shall be delivered by the Vendor t

o the Vendor's Solicitors forthwith after the Vendor's

receipt thereof. All funds shall, subject to what is contai
ned in this Agreement to the contrary, be held pending co

mpletion or other termination of this Agreement, and

shall be credited on account of the Purchase Price together 
with interest thereon as provided in the Act (hereinafter defin

ed) on the Closing Date.

CLOSING DATE

(a)

(b)

The Purchaser shall occupy the Residential Unit on the
 First Tentative Occupancy Date (as defined in the 

Statement of Critical Dates being part of the

Tarion Addendum (hereinafter defined)) or such e
xtended or accelerated date that the Residential Unit i

s substantially completed by the Vendor for

occupancy by the Purchaser in accordance with the terms
 of this Agreement including, without limitation, the Tari

on Addendum (the "Occupancy Date").

The transfer of title to the Property shall be completed 
on the Closing Date. Save as may be provided for in 

this Agreement or in the Tarion Addendum,

there shall be no changes to the Closing Date without
 the prior written consent of the Vendor, which co

nsent may be given in the Vendor's sale and

subjective discretion. In the event the Closing Date
 is extended at the Purchaser's request, the Purchaser 

agrees to pay a fee of 5200.00 plus HST per day

of the extension.

4. CONTRACT DOCUMENTS

In addition to Pages 1, 2 and 3, inclusive, of this
 Agreement (the "Cover Provisions-), the follow

ing schedules are integral parts of this Agreement 
and are contained on

subsequent pages:

Schedule A

Schedule B

Schedule C

Schedule D

Schedule E

BINDING OFFER

(a)

Additional Provisions of this Agreement

Floor Plan of Residential Unit

Standard Unit Finishes

Occupancy Licence

Tarion Warranty Corporation Statement of Critical D
ates and Addendum

to Agreement of Purchase and Sale

By signing this Agreement, the Purchaser makes an i
rrevocable offer to purchase the Property on the terms 

in this Agreement. If the Purchaser's offer is

accepted by the Vendor on or prior to the Irrevoc
able Date (as defined herein), then a binding agre

ement of purchase and sale comes into existence

immediately upon the Vendor's acceptance. The Pur
chaser acknowledges that he or she has received all 

pages and Schedules to this Agreement.



(b)

b=1

(d)

(e)

Notwithstanding anything herein contained
 to the contrary, if the Purchaser has not deli

vered to the Vendor a written acknowledge
ment of receipt (the

"Acknowledgement of Receipt") of each 
of the Vendor's Disclosure Statement and a 

copy of this Agreement accepted by the Vendo
r in order to evidence

the commencement of the Purchaser's ten (10)
 day statutory rescission period by no later t

han the fifth (5th) day following acceptance of
 this Agreement by

the Vendor, then the Vendor may terminate th
is Agreement at any time thereafter upon d

elivery of written notice to the Purchaser. If t
he Purchaser does

not execute the Acknowledgement of Receipt w
hile at the sales office, the Purchaser may deli

ver the Acknowledgement of Receipt in the
 manner provided

in this Agreement

The Purchaser's offer or counter-offer or si
gn back to the Vendor is irrevocable by the

 Purchaser until twenty (20) days from the P
urchaser's execution of

the offer, or counter offer or sign back (the
 "Irrevocable Date"), after which date i

f not accepted by the Vendor, this offer, cou
nter-offer or sign back, as

the case may be, shall be null and void, a
nd deposit cheques will be returned to the Pu

rchaser. Any counter-offer or signback b
y the Vendor is

irrevocable by the Vendor for five (5) da
ys, after which period if not accepted by th

e Purchaser, such counter-offer or signback
 shall be null and void, and

all deposit cheques returned to the Purchas
er.

The Purchaser acknowledges that the Agr
eement obliges the Purchaser to complete 

the purchase of the Property in accordanc
e with the terms of this

Agreement The Purchaser acknowledges 
that he or she has or will read all pages of

 this Agreement, including the Cover Pr
ovisions and all Schedules

prior to the expiry of the 10 day rescissio
n period, and agrees to be bound by all the t

erms in this Agreement.

This offer, and the Vendor's acceptance, are 
deemed to be made under seal, whether 

or not a seal is physically attached, and the
 parties agree and intend

that their signatures alone are sufficie
nt to make this Agreement a contract und

er seal.

DATED this  L-1  day of e0 Nnt .C.t/ , 201 

SIGNED AND DELIVERED

In the presence of:

WITNESS:

SIGNED AND DELIVERED

In the presence of:

WITNESS:

•

(Signature)

Purchaser: Seokumarie Kowlessar

Date of Birth: April 12, 1969

S.I.N.: 512 335 175

Phone: 416-759-0205

E-mail: davi1992@rogers.com

(Signature)

Purchaser:

Date of Birth:

S.I.N.:

Phone:

E-mail:

•

The undersigned hereby accepts the 
offer and its terms, and agrees to an

d with the above-named Purchaser(s
) to duly carry out the same on the 

terms and conditions above

mentioned.

ACCEPTED this
day of 

, 201  

Vendor's Solicitors
Purchaser's Solicitors

SIGNED,  AND-DELIVEREDSEALED

BENNETT JONES LLP

Banisters & Solicitors

3400 One First Canadian Place

Toronto, ON MSX 1B4

Leonard Gangbar

Telephone: 416.777.7478

Facsimile: 416.863.1716

Email: gamibarl@bennettjones.
com

2.--

TARN CONS TION-CORPORATIO r

Per:
„,
ne:ar

Attention:

/uthorized Signing Officer

Per:

Name:

Authorized Signing Officer

We have the authority to bind the Com
pany
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THE KENNEDYS — EAST TOWER

SCHEDULE

ADDITIONAL PRO TISIONS

DEFINITIONS

In addition to any other defined words or 
terms used throughout this Agreement, the define

d terms set out below shall have the meanings ascribed

thereto, namely:

(a)

(b)

"Act" means the Condominium Act, S.O. 
1' 98, the regulations thereunder and any amendments thereto (ex

cept in the case

of the Tarion Addendum, in which 
case the reference to "Act" in the Tarion Addendum mea

ns the Ontario New Home

Warrants Plan .Act R.S.O. 1990 as a
mended, including the regulations enacted thereunder);

"Adjoining Components" ms ms those ar
eas adjacent to or in proximity to the Condominium which are or m

ay be utilized

by the Vendor or the declaras t or a
n affiliated or related company of the Vendor or a related or

 unrelated third party for

residential, commercial, resat,offi
ce, institutional, public, hotel and/or parking purposes (or 

such other purposes as

permitted by municipal by- dws, from tim
e to time) and includes units and common elements pres

ently existing thereon or

that may be made by regist ation of one or
 more plans of condominium thereon at some future dat

e, and may also include

an adjacent property;

(c) "Agreement" means this agreement of
 purchase and sale, together with all Schedules hereto and including any

amendments to this ,reement;

(d) "Building" means a i buildings, structures and 
improvements constructed, or to be constructed_ by the 

Vendor on the

Lands;

(e) "Business Day" has the meaning ascribed to it in
 the Tarion Addendum;

(f) "Closing Date" or "Date of closing" or "Closi
ng" means that date or dates designated by the Vendor'

s Solicitors as the

date on which registrable 0 ansfer of title 
to the Property will be delivered to the Purchaser or the P

urchaser's Solicitors,

which date shall be at lea: 20 days after wri
tten notice that the Creating Documents have been

 registered. The Vendor

may, in its sole discretion postpone the Closin
g Date from time to time, provided that the Closing 

Date shall not be later

than eighteen (18) months after the Occupa
ncy Date;

(g) "Condominium Copx-ration" or "Corporatio
n" or "Condominium" means the condominium co

rporation constituted

under the Act by the r. :4istration of the Creating
 Documents;

(h) "Condominium D' cuments" means the Creating 
Documents, the by-laws and rules of the Condomin

ium and the

Disclosure Stateme (inclusive of the budget statement), as may be amend
ed from time to time;

(I)

(J)

(k)

(1)

(q)

"Consultant" rn nns any or all of the Vendor's 
architects, planners, engineers, technicians, technol

ogists and other

professional and business advisors whose services m
ay be relevant in the context and includes accountan

ts, budding code

agents, fire code ;pecialists and other persons
 qualified to measure surface areas;

"CRA" means the Canada Revenue Agency o
r its successors;

"Creating Documents" means the declaration, p
lan, and description which are to be registered and wi

ll serve to create this

Condominium, as may be amended from ti
me to time;

"Date of Acceptance" means the date that this Ag
reement has been accepted by each of the Vendor

 and Purchaser;

"Disclosure Statement" means the disclosure
 statement delivered by the Vendor to the Purchas

er as required by the Act;

"Existing Charges" has the meaning set Out in Pa
ragraph 6(i);

"ETA" means the Excise Tax Act (Canada), as
 amended, and the regulations made thereunder

;

"Governmental Authorities" or "G
overnmental Authority" means the Province of On

tario, the Municipality (including

any applicable Regional government), all priva
te or public utilities and includes a municipal coun

cil, a committee thereof, a

Committee of Adjustment and/or Lan
d Division or Severance Committee, a Minist

er of the provincial or federal

government, and any public authority;

"HST" means the federal portion and the pro
vincial portion of the harmonized goods and ser

vices tax or single sales tax

exigible with respect to the within transacti
on pursuant to the ETA;

(r) "Interim Occupancy Period" means the peri
od of time from the Occupancy Date to the 

Closing Date;

(s) "Mortgagee" means the Vendor's lender(s) for th
e development of any part of the Lands;

(t) "Municipality" means the City of Toronto;

(u) "Occupancy Licence" means the agreem
ent annexed hereto as Schedule D which set

s out the terms and conditions of

occupation of the Property during the In
terim Occupancy Period;

(v)
"Occupancy Fee" means the monthly fee pay

able in advance by the Purchaser during the 
Interim Occupancy Period and

based upon the aggregate of the following a
mounts:

(i) where applicable, interest calculated on a mon
thly basis on the unpaid balance of the Pu

rchase Price at the rate

prescribed by the Act;

(ii) an amount reasonably estimated by the Vendo
r on a monthly basis for municipal realty t

axes attributable to the

Property; and

(iii) the projected monthly common expense con
tribution for the Property;

(w) "Plan Act" means the Ontario New Home 
Warranties Plan Act, R.S.O. 1990, c. 0.31. as ame

nded:

WSLEGAL \ 0755.32 00003 \13731963v1
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(x) "Permitted Encumbrances" means those instrumen
ts and documents, to which the Purchaser's title will be

 subject being

the following:

(i) the Condominium Documents. including any agreement
s referred to therein, notwithstanding that they may be

amended and varied from the proposed Condominium Docu
ments contained in the Disclosure Statement:

(ii) any parking operations agreement, construction pro
cedures agreement, subdivision, servicing, condominiu

m,

development, public transit, site plan, master site, j
oint user, security, access and circulation, constructio

n

licence, reciprocal cost sharing, master site shared facil
ity and like or similar agreements, party wall agreement,

limiting distance agreements, encroachment agre
ement (s), indemnity agreement, education levy agreement

 or

other instrument containing provisions relating to the
 use, development, construction, maintenance and/or rep

air

of the Condominium and/or the Adjoining Compo
nents (or any of them);

(iii) all easements, licences and rights which may 
be required by or for the Adjoining Components (or any of th

em)

and/or any Governmental Authority and/or th
e Municipality and/or any utility provider/monitor, and/or

 owners

of neighbouring lands (including, without limiti
ng the generality of the foregoing, any easements in favou

r of

the public over the common elements of the Con
dominium to access the adjacent public lands). The Purcha

ser

shall consent to the granting of any such easements,
 licence and rights and shall execute all documents requisite

for this purpose, whether before or subsequent to the
 Closing Date;

(iv) any leases, notices of lease, restrictions, restrictiv
e covenants, building covenants or conditions that run with 

the

Lands;

(v) any agreements relating to the sharing of cost
s between the Condominium and owners of neighbouring lan

ds,

including, without limitation, the Adjoining Compone
nts (or any of them);

(vi) temporary easements in favour of the Vendor for 
construction, maintenance, repair, operation, sales and

/or

rentals relating to the Condominium, and any other c
omponent portion of the overall site currently owned

 by the

Vendor including, but not limited to, the Adjoining C
omponents;

any agreements which may or hereafter ma
y be required by the Municipality or the Governmental

 Authorities

and any agreements which may be desirab
le or necessary, in the Vendor's sole discretion, for the

 construction

operation, maintenance and repair of the Condomini
um and any adjacent or neighbouring lands (inclus

ive of the

Adjoining Components);

(viii) any reservations contained in the original C
rown Patent;

(ix) all easements, agreements and instruments 
recorded on the PLN(s) pertaining to the Lands;

(x) any certificate of property use(s) pertainin
g to any record of site condition or modified gene

ric risk assessment

or any similar or like registration having regard fo
r any applicable environmental legislation; and

(xi) any other title qualifications which do not 
materially adversely affect the use, enjoyment or market

ability of the

Property.

(y) "Purchaser's Solicitors" means a lawyer and/or 
law firm identified in this Agreement or appointe

d by the Purchaser from

time to time upon providing written notice to 
the Vendor and the Vendor's Solicitors to act as t

he Purchaser's lawyer under

this Agreement;

(z) "Tarion Addendum" means the mandatory A
ddendum issued by the Warranty Program which

 Addendum comprises the

Warranty Program's Condominium Ten
tative Occupancy Date Form and includes a Statement

 of Critical Dates applicable

to this transaction;

(aa) "Vendor's Solicitors" means Bennett Jones 
LLP: and

(bb) "Warranty Program" means the Warranty Pr
ogram of the Tarion Warranty Corporation.

TERMS OF INTERIM OCCUPANCY

(a) 1f the Residential Unit is substantially 
completed sufficient to permit occupancy on

 the Occupancy Date, the Purchaser

shall occupy the Residential Unit on the 
Occupancy Date. The Purchaser shall determine 

from the Vendor the time of day

when the Purchaser may move into the 
Residential Unit and shall comply with the Vendor

's rules and regulations regarding

move in procedures, which will be provide
d to the Purchaser prior to the Occupancy D

ate.

(b)

(e)

The Act provides that the rate of interest
 prescribed in the Act is the rate that the Ba

nk of Canada has most recently

reported as the chartered bank admin
istered interest rate for a conventional one-ye

ar mortgage, established or determined

as of the first day of the month in wh
ich the Purchaser assumes (or is required to

 assume) interim occupancy of the

Residential Unit. However, for ease of ad
ministration, the Vendor shall be entitled to ut

ilize the Bank of Canada's reported

chartered bank administered interest ra
te for a conventional one-year mortgage, est

ablished as of the first of the month

immediately preceding the month in 
which the first interim occupancy occurs in the C

ondominium, and which interest rate

figure may be utilized for calculating t
he interest component of the Occupancy F

ee. All occupancy fees so paid by the

Purchaser shall be re-adjusted between the
 parties hereto on the Closing Date, if neces

sary, for any variance or discrepancy

between the prescribed rate of interest and th
e rate of interest utilized by the Vendor as

 aforesaid. The common expense

component of the Occupancy Fee shall a
lso be re-adjusted on the Closing Date, 

if necessary, between the projected

monthly common expense contributions, and th
e final monthly common expense contribut

ions attributable to the Property

as set out in or confirmed by the final 
first year budget statement in respect of the

 Condominium. The realty tax

component of the Occupancy Fee shall 
be re-adjusted on the Closing Date, and

 if at that time, the supplementary

assessment has not been issued by the M
unicipality, the Vendor may, in addition to t

he provisions of Paragraph 6(c) at its

option choose to adjust for vacant land
 taxes only, whereupon the Purchaser shal

l be solely responsible for the

supplementary assessment as and when
 issued by the Municipality which shall be in 

addition to those adjusted with the

Vendor. Notwithstanding anything contained in 
this Agreement as to payment of property ta

xes, the Purchaser

acknowledges responsibility for ensuring 
that the Property is properly assessed for pro

perty tax purposes and for taking

such steps as may be necessary by 
way of appeal or otherwise in respect to the 

notice of assessment forwarded by the

appropriate authority relating to occupancy
 of the Property.

The Purchaser acknowledges that the O
ccupancy Fee shall not be credited by the 

Vendor as part of or as payment against

the Purchase Price and shall not be 
considered as a deposit against the Purchase Pric

e. The Purchaser shall, on or before

taking possession of the Residential Unit deli
ver to the Vendor: (i) a series of eleven (1

1) monthly post-dated cheques as

required by the Vendor to cover the O
ccupancy Fees; (ii) a cheque for the prorated

 Occupancy Fee period between the
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(d)

(e)

(f)

(2)

(h)

(i)

Occupancy Date and the end of the 
month in which the Occupancy Date occurs;

 and (iii) any and all other documents

required by the Vendor.

The Purchaser acknowledges and agrees
 that the issuance of either a Consultant's certifi

cate of substantial completion or

such other confirmation that the Pr
operty has met the relevant Governmental

 Authorities minimum standards for

occupancy shall, subject to the prov
isions of Section 9 of the Tarion Addendum,

 constitute complete and absolute

acceptance by the Purchaser of all con
struction matters, and the quality and sufficiency

 thereof

The Vendor shall indemnify the Purcha
ser against any liability for any lien claims 

which are the responsibility, of the

Vendor, its trades and/or suppliers in f
ull satisfaction of the Purchaser's rights unde

r the Construction Lien Act, R.S.O.

1990, and any amendments thereto, a
nd the Purchaser si all not claim any lien hold

back, notwithstanding that the Vendor

has not fully completed the Property 
or the common elements.

Notwithstanding what is contained 
in ParaE aph 2 (a) of this Schedule "A", at th

e sole discretion of the Vendor, the

Purchaser may not be allowed to 
occupy the Residential Unit until the occupa

ncy requirements of any relevant

Governmental Authority have been 
complier with (as well as any applicable Permitted Encumbr

ances) and whether

pertaining to the Property or all 
or any of the Adjoining Components and, if

 the Purchaser shall occupy the Residential

Unit prior to the compliance of the 
aforesaid occupancy requirements, the Purchaser s

hall indemnify the Vendor for any

costs, charges or penalties payable 
by, or claimed against, the Vendor as a result thereof

Notwithstanding the occupancy of th
e Residential Unit and the delivery of title th

ereto, the Vendor or any person

authorized by it shall be entitled a
t all reasonable times (except in the case of an em

ergency or perceived emergency, in

which event the Vendor shall have im
me date entry into the Property) to enter the Prop

erty in order to make inspections or

to do any work or repairs therein or
 'aiereon which may be deemed necessary b

y the Vendor in connection with the

completion, rectification or servicing 
c any installation in the Property and such ri

ght shall be in addition to any rights and

easements created under the Act.

In the event the Purchaser does no'
. notify the Vendor or the Vendor's Solicit

ors, in writing, of the name, address, phone

number and facsimile number of f
ne Purchaser's retained solicitor, at least 30

 days prior to the Occupancy Date, then the

Purchaser shall be obliged to pay 
to the Vendor's Solicitors (or correspondingly

 reimburse the Vendor on the Occupancy

Date or Closing Date, as the ca
se may be) all additional legal fees and an

cillary disbursements (including without

limitation, all additional photoc
opying and delivery charges) which may be incur

red by the Vendor or charged by the

Vendor's Solicitors in order to prepa
re and deliver an interim or final closing pack

age to the Purchaser initially (and/or to

thereafter subsequently prepare 
and deliver another interim or final closing pa

ckage to the Purchaser's Solicitors) with the

Vendor's Solicitor's legal fees for im
plementing same being a minimum of 5350.0

0 plus HST, for each additional interim

or final closing package, and w
ith such fees being subject to increase, f

rom time to time, without any requirement or

obligation to notify the Purchase
r of same prior to closing. If the Purchaser notifies the Vendor or the Vendo

r's Solicitors

of a change in the Purchaser's S
olicitors (i.e., the Purchaser retaining a differ

ent lawyer) after the interim closing or fmal

package (as the case may be) has alrea
dy been prepared for the original Purcha

ser's Solicitors, then the Purchaser shall

likewise be obliged to pay a minimum
 of 5350.00 plus HST, to the Vendor or the

 Vendor's Solicitors in order to reimburse

the Vendor for its legal fees incur
red in preparing a second interim closing or 

final closing package for the subsequent

Purchaser's Solicitors. All such req
uired payments shall be made by certified c

heque to the Vendor's Solicitors and paid on

the Occupancy Date or the Closing
 Date (as the case may be).

The Purchaser covenants, acknowl
edges and agrees that during the Interim O

ccupancy Period, the Purchaser shall not b
e

entitled to make any alterations 
or additions to the Property. or to install any c

onstruction changes, finishes or items to th
e

Property without the prior written cons
ent to the Vendor, which consent may 

be unreasonably withheld or delayed. If

written approval of the Vendor is provi
ded to the, Purchaser, the Vendor may, at its

 option, require the Purchaser to provide

a letter of credit, in a form satisfactory t
o the Vendor, acting reasonably, and to

 be issued by a Schedule I Canadian

chartered bank and for an. amount 
payable to the Vendor equal to 125% of the 

costs of all alterations, additions or othe
r

construction changes to the Property
 as confirmed by construction contract

or contracts with parties acceptable to th
e

Vendor, acting reasonably, which shal
l include, but is not limited to, any wo

rks which may require changes to duct work,

electrical connections and other co
mmon building services and/or involves 

a permanent installation of fixed items wi
thin

and to the Property shall be carrie
d out and completed in a good and wor

kmanlike manner by trades designated 
by the

Vendor, in its absolute discretion, and
 in accordance with all applicable stat

utory laws and regulations. The letter of cr
edit

is also intended to provide securi
ty which, in addition to the deposits then

 paid by the Purchaser to the Vendor's Solic
itors,

in the event the Purchaser fails to comple
te this purchase and sale transaction with

 the Vendor on the Closing Date, may be

applied by the Vendor. in the event of
 such default, in the same manner as th

e deposits paid initially to the Vendo
r's

Solicitors, and as more particularly desc
ribed in. Paragraphs 24 to 26 of this Sch

edule "A". The letter of credit will not

reduce or limit the Purchaser's liability 
for any damage or losses which the Ven

dor may suffer or incur as a result of 
the

Purchaser's activities which arise from 
or are connected to the Purchaser's wor

ks. In addition, the letter of credit i
s to

provide security for any damage to th
e Building caused by the Purchaser, or i

ts trades and invitees, in undertaking 
any of

the Purchaser's own alterations, additions
 or other construction changes to the P

roperty. The Purchaser agrees to indemn
ify

and save harmless the Vendor from 
any damages, costs or expenses incurred

 by the Vendor as a result of a breach of th
is

provision by the Purchaser. The Purchas
er shall be permitted to reduce the lett

er of credit, by way of drawn down, of up
 to

SO% thereof only for the purpose of pa
ying the Purchaser's trades provided n

o later than five (5) days (excluding Sa
turdays,

Sundays and statutory holidays) prior to
 the intended draw down(s) the Purch

aser provides a certificate addressed 
to the

Vendor and the Mortgagee confirming
 that the monies are being drawn d

own solely for the purpose of payin
g the

Purchaser's trades and subtrades. Prior
 to undertaking any approved installatio

n, construction changes, finishes or it
ems,

die Purchaser shall be obliged to prov
ide a policy of liability insurance to t

he Vendor noting the Vendor as an ad
ditional

named insured, in such amount, terms
 and from an insurer acceptable to the

 Vendor, acting reasonably. Notwiths
tanding

any consent or permission granted by 
the Vendor, the Purchaser acknowledg

es that between the date of final submi
ssion by

the declarant or its consultant the "a
s built" plans for the Condominium to

 the relevant Governmental Authoriti
es for

approval and registration of the plan
 of the Condominium, no further wor

k by the purchaser involving the relocat
ion of

partition walls, plumbing„ electrical or
 mechanical (or other) systems will be

 permitted in order to facilitate final in
spection

by the Governmental Authorities and 
approval for registration of the Cond

ominium.

(i) Notwithstanding any provision to the
 contrary in this Agreement, in the ev

ent that the Purchaser has not provided 
to the

Vendor, on or prior to the Occupancy 
Date, evidence, acceptable to the Vendor

 in its sole and absolute discretion, of 
his or

her ability to complete the transaction 
on the Closing Date, then the Vendo

r shall be permitted to refuse to per
mit the

Purchaser occupancy of the Residential
 Unit and the Vendor shall be further

 perrnitted to consider the Purchaser to b
e in

fundamental breach of this Agre
ement entitling the Vendor to forfeit the

 deposits and terminate the Agreement,
 without

prejudice to any other right set out i
n the Agreement and at law.

(k)

(a)

if any utility supply and services agre
ement requires the Purchaser to deliver a

 security deposit to a utility provider p
rior to

the Occupancy Date, the Purchaser ag
rees to deliver such security deposit to

 the Vendor on the Occupancy Date.

TITLE

The Vendor shall not be obligated to
 obtain or register on title to the Property a release of any 

of the Permitted

Encumbrances, nor shall the Vendor be
 obliged to remove any of the Permit

ted Encumbrances, and the Purchaser
 shall

satisfy himself or herself as to c
ompliance therewith. If there are any outstanding work ord

ers pertaining to the
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(b)

(c)

(d) The Vendor shall have a vendor's li n for unpaid purchase monies
 on Closing and shall be entitled to register a notice of

lien against the Property any time 0. or after the Closing Date.

(e)

(-0

Condominium on either of the Occupancy C ;te or the Closing Date,
 the Vendor shall take reasonable steps, within its

discretion, to assure any relevant Govern:, nental Authority that such outstanding work will be attended to and,

notwithstanding the existence of such notice )r work orders, the Purchaser shall complete this transaction and accept the

Vendor's undertaking to rectify and/or repair any work which is the s
ubject of such outstanding work orders within a

reasonable time thereafter.

If the Property is encumbered by one or more r.lo,-tgages, char
ges, debentures or trust deeds in favour of a Mortgagee that

are not to be assumed by the Purchaser, tlm. Pure. :
aser shall accept the Vendor's written undertaking to discharge the same

from title within a reasonable time after the ,sing Date, provided such undertaking of the Vendor is accompanied by a

written statement from the Mortgagee coni rung the amount required to be paid to obtain a discharge with respect to the

Property, a direction from the Vendor direct rg payment of the amount specified by such Mortgagee, and an undertaking of

the Vendor's Solicitors to register such disc. urge as an
d when received.

The Purchaser shall execute all documer without payment by the Vendor, which may be reasonably required in order to

convey or confirm the Permitted Encui ibrances and shall, if
 required by the Vendor, extract a similar covenant in any

agreement entered into with any subs' Tient purchaser.

This Agreement shall be suborc mated to and postponed to an
y mortgages on the Lands arranged by the Vendor and any

advances made thereunder from time to time.

This Agreement is persor tit( the Purchaser, and does not create a
n interest in, or a right to a lien against the Property, the

Building and/or the Lam s. The Purchaser shall not registe
r, or cause to be registered on title, notice of this Agreement nor

any notice thereof nor any caution with respect thereto,
 nor any certificate of pending litigation or other similar court

process, nor shall the Purchaser give, register or pe
rmit to be registered any encumbrance against the Lands or sell,

encumber or make am, other disposition of the Property, un
til after the Closing Date. Without limiting the generality of the

foregoing, the Purcha -T on his or her behalf and for his or her assigns and successors, further agr
ees that neither the

Purchaser nor his or her Issigns and successors shall b
e entitled to register against the title of the Lands or Property any of

the documents, referred to : hove either before or after th
e Closing in order to secure a purchaser's lien and/or a right to

specific performance, ever if there is a default or bre
ach in this Agreement by the Vendor. The Purchaser and his or her

assigns and successors he• eby elect to pursue any remedy t
hey may have against the Vendor as an action for damages only,

and not specific performs ace, and further waive any right t
o a purchaser's lien against title to the Lands and Property.

The deed/transfer of the Property may contain the cov
enants and restrictions referred to in this Agreement. The Purchaser

hereby shall abide by such covenants and restrictions after the Closing
 Date, and, if the Vendor so requires, the Purchaser

shall exact similar :ovenants and restrict
ions from any immediate successors in title to the Property, all of which shall be

assigned to and fo the benefit of the Vendor.

Without limitin the generality of the foregoing, the Purchaser agrees that if any conte
mplated and/or required rights of

way, easements licences or leases have not been determined or reg
istered on the Closing Date, then:

(1) th, transfer of the Property to the Purchaser may contain a covenant b
y the Purchaser personally and for his

or tier successors and assigns to grant any additional easements, ri
ghts of way, licences or leases as may be

required by the Vendor, declarant, developer or any Governmenta
l Authority, utility or service provider or

monitor:

(ii) the Purchaser personally and for his or her successors and assigns
 shall be obliged to grant such easements,

rights of way, licences and easements even if there is no covena
nt to do so in the transfer;

(iii) the Purchaser shall execute all documents without charge whi
ch may be required to convey or confirm any

such easements, rights of way, licences and/or leases; and,

the Purchaser shall obtain a similar covenant in any pur
chase agreement entered into between the Purchaser and any

subsequent purchaser, whether or not the covenant is in the
 transfer given to the Purchaser on the Closing Date.

REQUISITIONS

Provided that the title to the Property is good and free
 from all encumbrances, except the Permitted Encumbrance

s and save as otherwise set out

in this Agreement, the Vendor shall notify the 
Purchaser or the Purchaser's Solicitors within a reasonable 

period of time after the registration of

the Condominium Documents (the "Notification D
ate") and the Purchaser is to be allowed ten (10)

 days after the Notification Date to examine

the title to the Property at his/her own expense,
 and shall not call for the production of any surveys

, title deeds, abstracts of title, grading

certificates, occupancy permits or certificates, nor a
ny other proof or evidence of the title or occupi

ability of the Property. If within the

aforementioned time period the Purchaser fur
nishes the Vendor in writing with any valid objection to 

title which the Vendor shall be unable or

unwilling to remove, or which is not capable of being 
covered by title insurance at the Purchaser's cost, and 

which the Purchaser will not waive,

then this Agreement shall, notwithstanding any int
ervening acts or negotiations, be null and void, and all 

deposit monies theretofore paid shall be

returned to the Purchaser with interest, from the date
 of termination, at the rate prescribed under the 

Act, save for deductions for any extras

ordered by the Purchaser from the Vendor and then un
paid and a reasonable sum for the cost of repulsing 

and cleaning the Property as a result of

the Purchaser occupying the Property during the Interi
m Occupancy Period, and the Vendor shall have no furt

her liability or obligation hereunder

and shall not be liable for any costs or damages 
thereby. Save as to any valid objection so made wi

thin such time, the Purchaser shall be

conclusively deemed to have accepted the title to the P
roperty. Notwithstanding anything contained in this 

Agreement or in the Act or any other

applicable legislation, where any encumbrance is regis
tered on title and a discharge, or release thereof is tend

ered for registration, the same shall

be deemed to have been discharged for all purposes o
n acceptance for registration, notwithstanding that the 

relevant registers have not yet been

certified to reflect such registration. The Purchaser ac
kmowledges that the Vendor may respond to requisitio

ns by a standard title memo or title

insurance binder (if the Vendor elects to provide, at 
the Purchaser's cost, title insurance) and the same shall

 be deemed to be a satisfactory manner

of response.

5. TENDER

(a)

(b)

Any tender of documents or monies hereunder m
ay be made on the Vendor or the Purchaser, or upo

n their respective

solicitors, and money shall be tendered by negotiabl
e cheque certified by a Canadian chartered bank, 

a Canadian trust

company or by electronic transfer of funds.

Any tender that can be made on the Occupancy Date 
shall be by attendance or delivery at the Vendor's 

Solicitors' office

between the hours of 10:00 a.m. and 12:00 p.m. or 
between the hours of 2:00 p.m. and 4:00 p.m., on no less t

han one (I)

hour's advance written notice. Under no circumstance
s shall the Vendor's Solicitors be obliged to tender at 

the offices of

the Purchaser's Solicitors. If at any time prior to the 
Occupancy Date and/or the Closing Date, the Purchase

r or his or her

solicitor states in writing:

(i) to the Vendor; or
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(e)

(ii) to the Vendor's agent; or

to a solicitor or employee of the Vendor's Solicitors,

that the Purchaser is unable or unwilling to complete the sale, then
 the Vendor or the Vendor's Solicitors may terminate this

Agreement with liability to the Purchaser and the Vendo
r is relieved of any obligation to make any tender, or to complete

construction of the Property. The written statement
 by the Purchaser or his or her solicitor of an unwillingness or inability

to close during a negotiation or within a written offer (e
ven if purportedly or actually made without prejudice) is deemed

nevertheless to be a "with prejudice" submission
 of an inability or unwillingness to close for the purposes of this

Agreement.

Since the Teraview Electronic Registration Sys
ten ("TERS") is operative in respect of the Lands, the Purchaser shall be

obliged to retain a solicitor who is both an aM torized 
TERS user and in good standing with the Law Society of Upper

Canada, and shall authorize such solicitor to er ter into t
he Vendor's Solicitors' standard form of escrow closing agreement

(the "DRA"), establishing the procedures ant
 timing for completing this transaction, to be delivered by the Vendor's

Solicitors to the Purchaser's Solicitors no late
r than 5 days prior to the Closing Date. The delivery and exchange of

documents and monies shah not occur contemporan
eously with the registration of the transfer/deed but shall be governed

by the DRA. The Purchaser shall not be en itled 
to receive a transfer/deed to the Property until all of the Purchaser's

requisite closing documents are delivered to ttie Vendor
's Solicitors and the balance of funds due on Closing are either

remitted by certified cheque or by electronic funds t
 -ansfer. An effective tender shall be deemed to have been validly made

upon the Purchaser without the necessity of persona
lly attending upon the Purchaser or the Purchaser's Solicitors when the

Vendor's Solicitors have:

(i) delivered all of the Vendor' closing documents in accordance w
ith the DRA, it being acknowledged by the

Purchaser that keys to the Pre rerty shall be delivered, in
 escrow, to the Purchaser's Solicitors (in the event that

occupancy has not already occ.n-Ted);

(ii) advised the Purchaser's Solicitors, in writing, that the Vendor is ready, willing anti able to complete the

transaction in accordance with the terms and provisions of thi
s Agreement; and,

(iii) completed all steps requircc by TERS in order to complete th
e transaction that can be performed by the

Vendor's Solicitors without the co-operation or participation o
f the Purchaser's Solicitors and the "completeness

signatory" for the transfer/deed has been electronically "signed" by th
e Vendor's Solicitors.

6. ADJUSTMENTS

(a)

(b)

(c)

Unused Occupancy Fees for the hit aim Occupancy Pe
riod, all utility costs including electricity, gas and water (unless

included as part of the common expanses or payabl
e by the Purchaser during the Interim Occupancy Period), realty taxes

(including any local improvement n, tes), interest
 on the unpaid balance of the Purchase Price and common expense

contributions, attributable to the Property, shall be 
apportioned and allowed to the Closing Date, with that day itself to be

apportioned to the Purchaser.

The Purchaser shall provide the Vendor on Closing
 with twelve (12) monthly post-dated cheques payable to the

Condominium Corporation for common expense contr
ibutions for the one year period following the Closing Date or,

alternatively, and in lieu of the provision of the afore-ref
erenced twelve (12) monthly post-dated cheques, the Vendor shall

be entitled to require the Purchaser to complete all req
uisite account information in, and correspondingly execute and

deliver to the Vendor's Solicitors on or before the Cl
osing Date, a pre-authorized cheque plan form prepared by the

Vendor's Solicitors or by the Vendor directly for the payment of all 
common expenses hereafter due or owing to the

Condominium in respect of the property, from time to time, 
accompanied by an unsigned cheque marked "void" from the

Purchaser's bank account on which all such common expense payme
nts shah be drawn or deducted.

Realty taxes which shall be adjusted as assessed, or as estimated by t
he Vendor as if the Property had been separately

assessed and fully, paid by the Vendor, notwithstanding that same ma
y not have been levied, assessed and/or paid by the

Closing Date, shall be apportioned and allowed to the Closing
 Date, the Closing Date itself to apportioned to the Purchaser.

If, in fact, any realty taxes attributable to the Property have 
not been paid in accordance with the manner that same have

been adjusted for in the statement of adjustments, the Vend
or shall provide the Purchaser on Closing with its written

undertaking to pay same in accordance with the statement o
f adjustments forthwith after Closing and the Purchaser shall

accept said undertaking and complete the transaction in accordanc
e therewith. No readjustment of taxes will be requested

or given for an amount which is 520.00 or less. In the ev
ent that the supplementary assessment has been issued by the

Municipality by the Closing Date, realty taxes shall be ad
justed on the basis of the vacant land tax and supplementary

assessment, notwithstanding that same may not have b
een paid by the Closing Date and the Vendor shall provide its

written undertaking to pay in accordance with the adjustments.

(d) The Purchaser shall also pay to the Vendor on the Closing Dat
e, together with all HST payable in connection therewith:

(i) the sum of 5400.00 per check or consumption meter to partially 
reimburse the Vendor for the cost of supply and

installation of each water (hot and cold). hydro and gas (if ap
plicable) check or consumption meter installed in

or connected to the Residential Unit;

(ii) the amount of the enrolment fee for the Property payable purs
uant to the Plan Act;

(iii) the insurance levy payable by the Vendor or the Vendor's Solicitors
 to the Lawyers Professional Indemnity

Company or, if title insurance is provided by the Vendor, the portion 
of the premium attributable to the

Property; and.

(iv) the sum of S225.00 plus HST for the preparation by the Vendo
r's Solicitors of the transfer for the Property.

Regarding the adjustment contemplated at subsection 6(d)(iii
) immediately above, the Purchaser shall not be obliged to pay

to the Vendor the afore-referenced insurance levy/ if the Purcha
ser obtains a title insurance policy, from an insurance

company on the approved list of the Lawyers' Professiona
l Indemnity Company insuring all transferees and chargees

obtaining an interest in the Property and is otherwise in compl
iance with Endorsement No. 2, Real Estate Transaction Levy

Surcharge Professional Liability Insurance Policy, as amended, together with all relate
d and ancillary policies and rules.

An administration fee of 5500.00 plus HST for each am
endment to the Agreement or any of the Vendor's standard form

transaction documents shall be charged to the Purchaser fo
r each such amendment requested by, or on behalf of, the

Purchaser after the expiry of the initial ten-day statutory resci
ssion period.

An administration fee of 5250.00 plus FIST shall be charged to th
e Purchaser for any cheque delivered to the Vendor and

returned by the Vendor's bank.

If the Purchaser desires to increase the amount to be paid on the O
ccupancy Date at any time after the expiry of the initial

ten-day statutory rescission period, or wishes to vary the manner in
 which the Purchaser has previously, requested or
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(h)

(i)

(j)

(1)

(m)

indicated by execution of this Agreemen
t to take title to the Property, or wishes to

 execute the documents required to

complete the interim occupancy and/or fm
al closing of this transaction under power

 of attorney, or wishes to add or change

any units being acquired from the Vendor, th
en the Purchaser hereby covenants and agr

ees to pay to the Vendor's Solicitors

the legal fees and/or disbursements incurr
ed by the Vendor (which shall be in the min

imum amount of 5500.00 plus HST)

in order to implement any of the foregoi
ng changes but without there being any o

bligation on the part of the Vendor to

approve of, or to implement, any of the
 changes so requested.

The Purchaser shall provide the Vendo
r on the Closing Date and as the Vendor

 shall direct, a security deposit payable to

the Condominium or any utility monitor/P
rovider equal to three (3) months of estim

ated electricity, gas and water (hot and

cold) consumption or such other est
imated amount determined by the Condomin

ium or any utility monitor/provider. In an

effort to facilitate payment to the Condo
minium or any utility monitor/provider f

or the cost of utility, consumption the

Purchaser shall execute and deliver to
 the Vendor's Solicitors on or before the 

earlier of the Occupancy Date or the date

that the Purchaser first occupies 
the Residential Unit an authorization form fo

r a pre-authorized payment plan for the

applicable charges (in the form pro
vided to the Purchaser's Solicitors by the Ven

dor's Solicitors) accompanied by an

unsigned cheque marked "VOID" from th
e bank account to be used for making all 

such payments to the Condominium or

any utility monitor/provider.

The Purchaser shall pay to the Ve
ndor or the Vendor's Solicitors on the Closing 

Date the sum of 575.00 plus HST for each

payment tendered under this Agreem
ent, including any payment by cash, chequ

e or otherwise, for deposits, upgrades or

any other monies paid on account of t
he Purchase Price up to, but not includ

ing, the Closing Date, representing a

reasonable reimbursement to the
 Vendor of the costs incurred or to be in

curred by the Vendor in fulfillment of the

requirements of the Act.

The Purchase Price does not include 
any amount for reimbursement of dev

elopment charges, education developmen
t

charges, parkland contributions, public a
rt contributions, amounts owing pursuant

 to a Section 37 Agreement or similar

agreement with the City, or any othe
r levies, charges and similar imposts f

rom a governmental authority (the "Charges"
).

The Purchaser acknowledges and agrees
 that it is obliged to pay and/or reimbur

se the Vendor for the amount of any

Charges incurred by the Vendor,
 either on a per-unit basis, where the Charge

s are calculated on a per-unit basis, or on
 a

pro-rata basis where the Charges are ca
lculated on the development as a whole. De

spite the provisions set out above, the

parties hereby agree to the followi
ng_ limits on the individual components of 

the Charges as follows: (i) for development

charges on units with 1 bedroom o
r less, 5-4,900; (ii) for development cha

rges on units with 2 bedrooms or more, 67,
900;

(iii) for parkland contributions, $1,20
0 per residential unit; (iv) for amounts ow

ing pursuant to Section 37 :Agreements or

public art contributions, 5950 per uni
t.

An administration fee of 575.00 plus
 HST to be charged to the Purchaser per occ

urrence for each change by the Purchaser

hi the form of funds tendered to the
 Vendor, including, without limitation, repl

acement of post-dated cheques and chang
e

in method of payment.

An administration fee of 550.00 plus HS
T to be charged to the Purchaser at the

 time of request for each additional copy

(hard copy or digital) of this Agreeme
nt or Schedule or Condominium Documen

ts requested by the Purchaser.

An administration fee of 5100 plus H
ST to be charged to the Purchaser for each

 wire transfer.

(n) The Purchaser shall pay, on the Closing D
ate, a contribution to the reserve fund of

 the Condominium which will be equal

to an amount of three (3) months of co
mmon expenses for the Condominium.

(o) The Purchaser shall pay the Vend
or's Solicitor's legal fees (plus disburse

ments and HST) for the cost of obtaining a
nd

preparing partial cessations for any mort
gages, charges, debentures or trust deed

s to be adjusted on the Statement of

Adjusbnents on the Closing Date.

Any reference to "Vendor" in this 
paragraph, as it pertains to payment and/o

r reimbursement of items in this paragraph,
 shall include

the declarant and a related or affiliat
ed entity of the Vendor or declarant.

Notwithstanding any other provision 
herein contained in this Agreement, the P

urchaser acknowledges and agrees that t
he Purchase

Price does not include any HST exi
gible with respect to any of the adjustm

ents payable by the Purchaser pursuant to th
is Agreement,

or any extras or upgrades purch
ased, ordered or chosen by the Purchaser

 from the Vendor which are not specifical
ly set forth in this

Agreement, and the Purchaser co
venants and agrees to pay such HST to t

he Vendor in accordance with the ETA. 
In addition, and

without limiting the generality of t
he foregoing, in the event that the Purchase

 Price is increased by the addition of e
xtras, changes,

upgrades or adjustments and as a re
sult of such increase, the quantum o

f the Rebate (hereinafter defined) that would 
otherwise be

available is reduced or extinguis
hed (the quantum of such reduction bei

ng hereinafter referred to as the "Reduc
tion") then the

Purchaser shall pay to the Vendor
 on the Closing Date (as determined by the

 Vendor in its sole discretion) the Reductio
n.

FINANCIAL INFORMATION

The Purchaser covenants and agr
ees to provide credit information 

so as to establish the ability of the .Purchaser 
to perfonu his/her obligations

hereunder within sixty (60) days 
of acceptance of this Agreemen

t. In addition, the .Purchaser hereby covenants an
d agrees to provide, from time

to time, within five (5) days after 
the Vendor's request, credit informatio

n required by the Vendor so as to estab
lish the continuing ability of the

Purchaser to perform his or her 
obligations hereunder, and specifica

lly, the Purchaser shall provide the Ven
dor with an updated mortgage

commitment ten (10) days prior t
o the Occupancy Date confirming th

at the mortgage commitment is still m go
od standing and verifying that the

Purchaser will have the financial 
resources to pay the unpaid balance of the P

urchase Price on Closing. The Purchas
er is hereby notified that a

consumer's report containing credi
t and personal information may be o

btained and referred to at any time in con
nection with this transaction and

the Purchaser hereby consents to such 
report being obtained by the Vendor

 and/or any Mortgagee. If the Purcha
ser has not provided the aforesaid

credit information within the aforesa
id time period, the Purchaser shall be

 deemed to be in default under this Agreemen
t.

The Purchaser shall, prior to the e
xpiration of the condition period pro

vided for under the Tarion Addendum, if an
y (the "Purchaser Financing

Condition") produce evidence of a sa
tisfactory mortgage commitment sign

ed by a lending institution or other mo
rtgagee acceptable to the

Vendor, confirming that the said lend
ing institution or acceptable mort

gagee will be advancing funds to the Purchas
er sufficient to pay the

balance due on Closing. The Pur
chaser shall execute an irrevocable 

direction acceptable to the Vendor as t
o foam and substance whereby the

Purchaser directs such lending in
stitution to pay the net proceeds of all

 advances pursuant to said commitment d
irectly to the Vendor or as the

Vendor may direct. The Vendor may,
 in its sole discretion, elect to accept 

in the place of the mortgage commitment,
 other evidence satisfactory

to the Vendor that the Purchaser will 
have available sufficient funds to pay 

the balance due on Closing. If the Purch
aser fails to provide the

mortgage commitment as aforesaid on
 or before the expiry of the Purchaser F

inancing Condition, the Vendor may de
clare the Purchaser to be in

default under this Agreement and ma
y exercise any or all of its remedies s

et forth in the Agreement and/or at law.

S. PLANNING ACT COMPLIANCE 
AND CONDOMINIUM REGISTRATION

 CONDITIONS

This Agreement (and the completion o
f this transaction) shall be conditi

onal upon compliance with the subdivi
sion control and part lot control

provisions of the Planning Act R.S.O. 1
990, as amended, and the concomitant r

egistration of this Condominium under 
the Act, which compliance

and condominium registration sh
all be obtained by the Vendor at its so

le cost, failing which (in the absence of 
any extension of the Closing

WSLEGAL',075532\ 00003 \13731963v1



The Kennedys - East Tower

July, 2016

established or implemented b
y the Vendor pursuant to and 

in accordance with the provisions 
of the Tarion Addendum) this Ag

reement shall

automatically be terminated and h
ave no further force and effect,

 and the Vendor and the Purchaser
 shall have no further liabilities o

r obligations

hereunder, and neither of the parti
es hereto shall thereafter be liable

 to the other for any costs and/or d
amages that may be suffered or in

curred by

them in connection with this 
Agreement or the termination the

reof as a result of any such non-regi
stration of the Condominium, save 

and except

for any delay of closing comp
ensation that may be payable b

y the Vendor to the Purchaser in co
nnection therewith pursuant to the p

rovisions of

the Tarion Addendum and ex
cept for any damage to the Res

idential Unit by the Purchaser du
ring the Interim Occupancy Period. 

Upon such

termination all deposits paid 
towards the Purchase Price sh

all be refunded to the Purchaser, to
gether with all interest earned and

 accrued thereof

at the rate prescribed by the 
Act and save for any deductio

n for the costs or price of any extras
 ordered by the Purchaser and as y

et unpaid or any

damage to the Residential Uni
t.

9. PURCHASERS SALE OR 
ASSIGNMENT

The Purchaser covenants not
 to list for sale or lease, e

nter into any offer to sell or lease, ad
vertise for sale or lease, sell or leas

e or in any way

assign or encumber his or her
 interest under this Agreeme

nt, or in the Property, prior to Clos
ing without the prior written consen

t of the Vendor,

which consent may be arbitrari
ly withheld or delayed. The Purchaser acknowledges an

d agrees that once a breach of thi
s covenant occurs, the

Vendor shall have the unilate
ral right and option of termin

ating this Agreement, effective up
on delivery of notice of termination to

 the Purchaser

or the Purchaser's Solicito
rs, whereupon the provisions 

of this Agreement dealing with 
the consequence of termination by

 reason of the

Purchaser's default, shall ap
ply (inclusive of forfeiture by th

e Purchaser of all deposit monies a
nd other amounts theretofor paid).

10. CONSTRUCTION MATTER
S AND WARRANTIES

(a)

(b)

(,)

(d)

(e)

The Vendor hereby notifie
s the Purchaser that a "Homeown

er Information Package" (the "HIP
") is available from the

Warranty Program. The Vendo
r shall deliver a copy of the FLI

P to the Purchaser at a point in time
 after the acceptance of

this Agreement and, in any 
event at or before the inspection pro

vided for in subparagraph (b) belo
w.

Within seven (7) Business Da
ys after notification by the Vendor,

 the Purchaser agrees to meet th
e Vendor's representative

either personally or in the 
company of a designate of the

 Purchaser or through such designa
te alone at a time which is

mutually convenient to the Purch
aser and the Vendor, both ac

ting reasonably, prior to the Occupa
ncy Date to inspect the

Property (the "PDI"), and to 
complete the Warranty Progra

m "Certificate of Completion and P
ossession", the PDI form

and the "Confirmation of R
eceipt" of the HIP form and any 

other requisite documents all as
 prescribed from time to time,

and required to be comp
leted under, the provisions of t

he Plan Act (the "Tarim' Forms
"). The Purchaser shall be

permitted to send a design
ate to conduct the PDI in the 

Purchaser's place or attend with th
eir designate, provided the

Purchaser first provides to 
the Vendor a written authority in fo

rm acceptable to the Vendor, ap
pointing such designate for

the PDI no later than two 
(2) Business Days prior to the P

DI. If the Purchaser appoints the d
esignate, the Purchaser

acknowledges and agrees that the
 Purchaser shall be bound by al

l of the documents executed by th
e designate in the same

degree and with the force a
nd effect as if executed by th

e Purchaser directly. The Tarion For
ms shall list all deficiencies,

substitutions or items that
 cannot be inspected because 

they are dirty, incomplete or mi
ssing and shall confirm the

Occupancy Date. The Tari
m Forms shall be executed

 by both the Purchaser and the 'Ven
dor's representative forthwith

after such inspection, and t
he Tarion Forms shall constitut

e the Vendor's only undertaking 
with respect to incomplete or

deficient work. In the eve
nt that the Vendor performs 

any additional work to the Proper
ty in its discretion, the Vendor

shall not be deemed to hav
e waived the provision of this p

aragraph or otherwise broadene
d its obligations hereunder. The

Vendor shall use its reasonable
 commercial efforts (having reg

ard to weather conditions, the V
endor's building schedules,

the availability of supplies an
d services and the Vendor's a

bility to access the Property) to
 complete or remedy all items

listed in the Tarion Forms in 
accordance with the Plan Act. No

 further request for completion of
 items may be maintained

by the Purchaser, and this s
hall serve as a good and suffi

cient release of the Vendor in that
 regard. The Purchaser further

acknowledges and agrees t
hat any warranties of workmans

hip or materials in respect of a
ny aspect of the construction of

the Property or of the comm
on elements of the Condom

inium, whether imposed by law, equi
ty or any legislation, shall be

restricted to only those War
ranties deemed to be given by

 the Vendor under the Plan Act, 
and shall extend only for the

period and in respect of th
ose items stipulated or cover

ed by the Warranty Program. The Pu
rchaser acknowledges that

heshe may be disentitled t
o the statutory warranties sti

pulated or covered by the Plan Ac
t if the Property is not initially

occupied by the Purchaser. 
Under no circumstances wha

tsoever shall the Purchaser or the C
ondominium Corporation have

any claim against the Vend
or for any alleged deficien

cies or defects of materials or work
manship other than as provided

for in the Plan Act.

Under no circumstances w
hatsoever shall the Purchaser

 or the Condominium be able to cl
aim:

(i) against the Vendor for any 
other alleged deficiencies or defec

ts of materials or workmanship; and

(ii) against the Vendor and any 
other entity or person relate

d to or affiliated with the Vendo
r for any alleged

deficiency or defects arising 
therefrom including., without l

imitation, claims arising in neglig
ence or nuisance.

For greater clarity and with
out limiting the generality of t

he foregoing pro-visions in this Paragraph 10, the 
Purchaser agrees

that:

0) neither the Purchaser nor th
e Condominium in respect of

 the common elements of the Condo
minium shall have

any remedy or right of 
action except for the warrant

y claim against the Vendor or 
declarant of the

Condominium alone for t
he warranties prescribed in the 

Plan Act;

(ii) the Purchaser in respect of
 the common elements of the Co

ndominium hereby releases the
 Vendor, its sen.nnts,

agents, employees, directors an
d officers from any and all rem

edies, claims and causes of ac
tion (including

causes of action and negli
gence and nuisance and any ri

ghts that may be taken against
 the Vendor or the

declarant by third party pro
ceedings, except the warranty righ

ts (if any) against the Vendor
 alone granted by the

Plan Act); and,

the Purchaser agrees that this Pa
ragraph 10 constitutes and may

 be pleaded by the Vendor or an
y of its servants,

agents, employees, officers, pro
fessional consultants, trades and

 suppliers and any action brough
t against any of

them by the Purchaser or
 the Corporation as a complete d

efence, including the defences 
of waivers, estoppel

and release.

The Purchaser on behalf of
 himselfilierself and the Cond

ominium Corporation in respec
t of the common elements of

 the

Condominium hereby re
leases the Vendor, its serva

nts, agents, employees, direct
ors and officers from any and

 all

remedies, claims and cau
ses of action including neglige

nce and nuisance and any actio
ns that may be taken against th

e

Vendor by thud party pro
ceedings except the warranty ri

ghts against the Vendor granted
 by the Plan Act. In addition, t

he

Purchaser acknowledges tha
t he or she will not have a

ny claim for damages or nuis
ance arising from any delay i

n

completing the common e
lements.

The Vendor shall complete
 the common elements of the 

Condominium and the Property ot
her than the Residential Unit as

soon as is reasonably p
racticable, but the failure of t

he Vendor to complete the commo
n elements, and/or the Property

 as

aforesaid as soon as reas
onably practicable or beyond 

the minimum standards require
d by the Municipality in order

 to

Permit occupancy th
ereof, on or before the Occu

pancy Date, shall in no event
 entitle the Purchaser to refuse

 to take

possession of the Property
 and/or close the within tran

saction, or to fail to remit t
o the Vendor the entire amount 

of

purchase monies required t
o be paid by the Purchaser 

hereunder, or to maintain any h
oldback of any part of the Purcha

se

Price or of the Occupancy F
ee.
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(g)

(h)

The Purchaser acknowledges and ag
rees that any warranty certificate co

ntemplated will be issued after the O
ccupancy Date

and issuance of the said certificate
 shall not be a condition to the compl

etion of the purchase and sale tran
saction, nor a

condition to the Purchaser perfor
ming its obligations under this Agree

ment.

The attendance and completion of
 the inspection and the endorse

ment of the Tarion Forms by the 
Purchaser or the

Purchaser's designate and the Vend
or as contemplated in this Agreem

ent are prerequisites of the Vendor
's obligation to

provide occupancy of the Residenti
al Unit to the Purchaser and to comp

lete this transaction on the Occu
pancy Date. In the

event that the Purchaser fails to att
end and complete the inspection a

nd endorsement of the Tarion Forms
, the Vendor may

declare the Purchaser to be in defa
ult under this Agreement and may 

exercise any or all of its remedies 
set forth in this

Agreement and/or at law. Altern
atively, if the Purchaser fails to at

tend the aforesaid inspection, the Ven
dor may, at the

Vendor's discretion, complete the Tario
n Forms on behalf of the Purchaser,

 and the Purchaser hereby irrevocab
ly appoints

and authorizes the Vendor to act 
as his/her lawful attorney, in order t

o execute the Tarion Forms issued pur
suant to the Plan

Act.

The Vendor is not responsible 
beyond the warranties in the Plan

 Act for the repair and/or rectification
 of any work

resulting from ordinary settlement of t
he Property or the Condominiu

m including (but not limited to) driveway
s, walkways,

internal roads, patio stones, sodded
 areas, or for any damage to im

provements or decorations caused by wa
rpage, twisting

or material shrinkage. The Purchaser further acknowle
dges and agrees that the Vendor 

shall not be liable for any

secondary or consequential dama
ge (of any kind whatsoever) resulti

ng from any defects in material design or
 workmanship

related to the development or constr
uction of the Condominium. Wit

hout limiting the generality of Paragraph
 10(o) of this

Agreement, from and after the Oc
cupancy Date and continuing after

 Closing, the Vendor shall not be respon
sible for any

damage to any improvements, fixt
ures, furnishings or personal prop

erty made by the Purchaser to the Pr
operty resulting

from (i) any act or omission to 
act of the Vendor or anyone under its 

direction_ or control, in completing outst
anding matters

of, or deficiencies in constructio
n, (ii) any damage or delays and

 attendant costs caused by the Purchase
r or any person

with whom the Purchaser has had 
direct dealings for the upgrading and/o

r installation of materials or equipment o
r (iii) any

damage caused by the use of th
e Property by the Purchaser, or his/h

er family, guests or pets.

Without limiting any other provisions
 of this Agreement, any arrangemen

ts by the Purchaser directly with subc
ontractors

or others for upgrading and/or 
installation of materials or equipment

 does not form part of this Agreement,
 and the Vendor

shall have no responsibility there
fore whatsoever under this Agreeme

nt or the Plan Act. Such upgrading and/or
 installation

may be carried out only after the 
Purchaser obtains the Vendor's writ

ten consent concerning the date(s) and th
e exact nature

of the work to be done, and the
 Purchaser shall comply with the

 Vendor's requirements in order that co
mpletion of the

Property and the condominiu
m registration not be delayed. Wher

e such direct Purchaser upgrading and/
or installation

arrangements are so undertaken,
 the Vendor shall not he responsibl

e for any delays in completion of the U
nit (including

any delays in having the Propert
y substantially completed suffici

ent to permit occupancy thereof by the Occ
upancy Date,

or Closing, as the case may 
be) nor for the attendant costs, inconv

enience and damages to the Purch
aser occasioned

thereby. The Purchaser shall i
ndemnify and save harmless the V

endor from and against all claims, de
mands, losses,

damages, injuries, costs, charge
s and expenses which the Vendor m

ay sustain, incur or be liable for in cons
equence of such

upgrading and/or installation.

The Vendor may, from time to
 time in its sole discretion, or as req

uired by any Governmental Authority or
 the Mortgagee,

change, vary or modify the 
plans and specifications pertainin

g to the Property or the Condomini
um (including

architectural, structural, eng
ineering, landscaping, grading, mechani

cal, electrical, site service or other 
plans) from the

plans and specifications existing 
at the time the Purchaser has entered i

nto this Agreement, or as same may be
 illustrated in

any Schedule to this Agreeme
nt, the proposed Condominium D

ocuments, any sales brochure, mode
l, sales office or

otherwise, and the Purchaser 
shall have absolutely no claim or

 cause of action whatsoever against 
the Vendor or its

agent(s) for any such changes, 
variances or modifications, nor shall t

he Purchaser be entitled to any no
tice thereof. Where

any such change, variation or 
modification is material or substant

ial in nature, the Purchaser's only recou
rse and remedy

shall be the termination of thi
s Agreement within 10 days after the

 Purchaser is notified or otherwise ma
de aware of the

material change as provided for 
in the Act and the return of the deposit

 ninnies paid under this Agreement, t
ogether with

interest accrued thereon from the
 date of notification at the rate prescr

ibed by the Act. The Purchaser ackn
owledges that

the unit number, model and ty
pe of Residential Unit herein described, 

or as may be pictorially represented in a
ny schedule

to this Agreement, models, dra
wings, illustrations or renderings, may hav

e a reversed architectural lay-out. T
he Purchaser

further expressly acknowledge
s that the Vendor's ability to change

, vary or modify plans and specifications 
is an essential

requirement for the successful
 completion of the project. As a res

ult, the Vendor may alter the model
 and type of the

Residential Unit purchased by the 
Purchaser and/or the unit number, model

, type and/or size of the other residenti
al units in

the Condominium. The Purcha
ser further expressly acknowledges that

 the Vendor's ability to change, vary or 
modify the

plans and specifications pertai
ning to the Property is an essential req

uirement for the successful marketing,
 and completion

of the project (which is agreed to
 be to the mutual benefit of the Vend

or and all unit purchasers) and in consid
eration of the

Purchaser assuming this risk of
 potential major or minor changes to

 the Property, the Purchaser acknow
ledges having

received the benefit of a sale pric
e which may (or may not) be lower 

than the prices that are (or may he) appli
cable to units

comparable to the Residential Un
it, when the same shall have been 

fully constructed and completed. If s
uch alteration is

material, the Purchaser may terminate t
he Agreement as herein provided an

d all monies heretofore paid by the Pur
chaser to

the Vendor shall be returned wit
h interest from the date of notificat

ion at the rate prescribed by the Act 
and the Vendor

shall have no further liability 
or obligation hereunder and shall not

 be liable for any costs or damages in
 respect thereof.

The Purchaser further acknowled
ges and agrees that:

(i) the relocation of the :Parking Unit (
if applicable) and Locker Unit (if a

pplicable) to an area different from
 that

shown to the Purchaser or shown
 on any plan; and

(ii) a reduction in the area or the existenc
e of bulk heads, wiring, pipes, vents,

 fans and/or all utilities, services or

columns that limit or reduce the si
ze of a Parking Unit and/or Locker Un

it, provided that the change meets
 or

can in future be granted permission 
by a Governmental Authority to meet 

the requirements for a parking unit,

shall be deemed to be minor and t
he Purchaser shall not be entitled t

o compensation or to terminate thi
s Agreement in

respect of same.

If, in the sole discretion of the Ven
dor, it is necessary that an appli

cation to the Committee of Adjust
ment be processed

subsequent to Closing in connection
 with any non-conforming parking u

nit, then the Purchaser does hereby 
consent to such

application being made in the nam
e of the Purchaser and hereby cove

nants to execute any documentatio
n in connection

with such application, without cos
t, forthwith upon the Vendor's req

uest. In addition, the Purchaser h
ereby grants the

Vendor the right and authority pu
rsuant to a power of attorney to exe

cute all such documentation in conn
ection with such

application.

The Purchaser specifically acknowledges and agrees that the location of the drains, heating, cooling, boiler

components/units and/or water tank
s (or combination thereof) within th

e Residential Unit as may be presen
tly depicted on

any drawings, illustrations, renderin
gs or models may, be relocated to d

ifferent locations within the Residen
tial Unit or the

Condominium all in the Vendor's s
ole and absolute discretion. The Pu

rchaser further acknowledges that a
ny model suites

displayed or to be displayed in th
e Vendor's sales office may inclu

de or contain items of finishing, 
furniture and/or

equipment and/or be constmcted 
with/by methods and materials whi

ch are not to be used or contained 
in the Property or

included in the Purchase Price. Th
e Purchaser further acknowledges t

hat the Vendor may, from time to 
time in its sole

discretion, for whatever reason
, change, vary or modify the num

ber, size and/or location of any windows,
 columns, steps

and/or bulkheads within or adjacen
t to (or comprising part of) the Resi

dential Unit, from the number, size
 and/or location
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(k)

(1)

(m)

(n)

(o)

of same as displayed or illustrated in any 
schedule to this Agreement, sales brochure

s, models or floor plans previously

delivered as shown to the Purchaser, including
 the insertion or placement of any windows,

 columns, steps and/or bulkheads

in one or more locations within the Resident
ial Unit which have not been shown or illu

strated in any schedule to this

Agreement, sales brochures, models or flo
or plans previously delivered and shown to 

the Purchaser (regardless of the

extent or impact thereof) as well as the rem
oval of any windows, columns, steps and/or

 bulkheads from any locations

previously shown or illustrated in any Schedu
le to this Agreement, sales brochure, model

s us the sales office or otherwise.

The Purchaser further acknowledges that the 
framing in of ducts, vents anchor pipes and

 other rough in work may result in

bulk heads and box comers not otherwise indi
cated on the Vendor's present plans and/or 

specifications and may vary from

unit to unit The Purchaser further acknowl
edges that various types of flooring, such as

, but not limited to, carpets, marble,

tile and'or wood floors may result in dif
ferent heights in the transitional areas betw

een them, and that the Vendor may use

thresholds as determined by the Vendor
 in the transition between such areas. The P

urchaser further acknowledges that it

may be necessary during construction of the R
esidential Unit to construct the exit from th

e interior to the balcony or terrace

adjacent to the Residential Unit with one or m
ore steps leading from the floor of the inte

rior to the balcony an dlor terrace.

Furthermore, in calculating the height o
f the Residential Unit the Consultant shal

l measure the ceiling height from the

upper surface of the floop'slab (or joists) t
o the under side of the concrete ceiling sla

b. Where ceiling bulkheads and/or

drop ceilings are installed within the Reside
ntial Unit and/or where drop ceilings are re

quired, then the ceiling height of the

Residential Unit Will be less than that indic
ated on any plans, schedules and drawing

s and the consultant will measure

ceiling heights without regard to bulk
heads and drop ceilings and the Purchaser shall 

correspondingly be obliged to accept

the same without any abatement or claim
 for compensation whatsoever.

Notwithstanding anything contained in t
his Agreement to the contrary, if construction

 of the Residential Unit is not

completed on or before the Occupancy Dat
e or any extension thereof as bereinbefore 

contemplated, for any reason except

for the Vendor's wilful neglect, or if the Pu
rchaser cannot take possession of the Residen

tial Unit on the Occupancy Date

by reason of any fire, damage or other peri
ls, hazards or damages whatsoever occasio

ned thereto, the Vendor shall not be

responsible or liable for reimbursing, the
 Purchaser for any costs, expenses, or da

mages suffered or incurred by the

Purchaser as a result of such delay or dama
ge, and specifically shall not be responsible fo

r any costs and expenses incurred

by the Purchaser in obtaining alternate ac
commodation pending the completion of c

onstruction of the Property or the

rectification of the damage, nor for an
y costs incurred in having to store or mo

ve the Purchaser's furniture or other

belongings pending such completion o
r rectification work, except such compensat

ion as may be specifically paid under the

Plan Act.

The Vendor (its invitees, agents, tr
ades and designees) shall have the right to e

nter upon the Property, after the completion

of the within transaction, in order 
to complete and/or rectify those items requ

ired to be completed and/or rectified by the

Plan Act, the Tanon Forms or as the 
Vendor requires. The Vendor shall comp

lete and/or rectify same within a reasonable

time after the Occupancy Date or Clos
ing Date, as required by the Plan Act, havin

g regard to the availability of equipment,

materials 'and labour and access thereto.

The Purchaser acknowledges and
 agrees that insofar as any wood finishes

, marble tile, granite, carpeting, hardwood

flooring, tiles, kitchen cabinetry o
r other manufactured finished materials i

nstalled within the Residential Unit by the

Vendor are concerned:

the colour, texture, grain and/or shadi
ng of such wood finishes, marble tile, gr

anite, carpeting, hardwood

flooring, tiles, kitchen cabinetry or other 
manufactured finished materials may vary 

from that of those selected

by the Purchaser from the Vendor's sam
ples due to the variations of shading, grai

n and dye lots produced or

manufactured by the suppliers; and

(ii) the colour, finish and/or grain of wo
od products (including wood flooring) may 

vary from that of the wood

selected by the Purchaser from the Vendor'
s samples, inasmuch as wood is a natural m

aterial which inherently

cannot be precisely replicated or match
ed with other pieces of samples, thereby a

ccounting for variations of

colour, finish and/or grain even within th
e same lot or section of wood;

and the Purchaser shall accordingly be est
opped from claiming any entitlement to any

 abatement of the Purchase Price, or

any replacement (in whole or in part) 
of any wood finishes, marble tile, granite, c

arpeting, hardwood flooring, tiles, kitchen

cabinetry or other manufactured finished m
aterials so installed, or any other relief as a

 result or claim for compensation of

the variations hereinbefore described or 
contemplated.

The Purchaser acknowledges and a
grees that the Vendor's obligations and liabi

lities with respect to the minimum quality o
f

the construction of the Property in the 
Condominium and the timelines of warran

ty work are as set out in the Ontario

Building Code, the Fire Code, th
e standards of the Municipality, the te

rms of any Permitted :Encumbrances and 
the

-requirements of the Plan Act, all
 of which are binding on the Purchaser. 

For the purposes of this Agreement, such

requirements mean the minimum statuto
ry requirements of the Plan Act and all 

minimum standards and requirements set

out in all Builder's Bulletins and Construc
tion Performance Guidelines and othe

r terms, standards, conditions and

obligations set out in writing by the P
lan Act and intended by it to be binding

 upon the Vendor. The Vendor shall not b
e

obliged to build the Property and/or t
he Condominium or to compensate the P

urchaser or perform warranty repairs to 
any

other standard or criteria except in the m
inimum standards in accordance with th

e Plan Act or (if applicable) the Buildin
g

Code or the Fire Code and/or any 
other applicable requirements of the Muni

cipality or any other public authority or

agency.

The Purchaser acknowledges and agre
es that the only legal duty owed by 

the Vendor, and the only warranties a
nd

representations the Purchaser will rec
eive from the Vendor, are those written i

n this Agreement and the warranty provi
ded

by law under the Plan Act. There are no
 other express or implied legal duties or 

representations or warranties with respec
t

to the Property or to any aspect of the c
onstruction of the Residential Unit. Any

 COr11111011 law duties and representations
,

any common law alternative and/or 
concurrent remedies, and any implied dutie

s or implied warranties at common law 
or

by sales material or by the sales represent
ative are excluded from this Agreement a

nd waived by the Purchaser.

1 1. FLNISHES & APPLIANCES

(a) Within fifteen (15) Business Days aft
er notification by the Vendor, the Pur

chaser shall complete the Vendor's colour 
and

material selection form for those items of
 construction or finishing for which t

he Purchaser is entitled to make selec
tion

pursuant to this ,Agreement, failing whic
h the Vendor may declare the Purchas

er to be in default under this Agreeme
nt and

may exercise any or all of its remedi
es set forth in this Agreement and/or 

at law or, in the alternative, the Vendor
 may

complete the same in its sole and abs
olute discretion, on behalf of the Purc

haser and the Purchaser shall be bound 
by the

Vendor's selection and the Vendor shal
l not be liable for any delays in havi

ng the Property ready for occupancy on
 the

Occupancy Date. The Purchaser ac
knowledges that the Vendor's schedulin

g requirements are paramount and th
at the

Purchaser will be required to attend at
 times and locations selected by the Ve

ndor specified above and a failure to a
ttend to

the appointment on the date and time 
fixed by the written notice is an act of

 default. The Purchaser acknowledges 
that any

delay in making selections and/or r
e-selections may prejudice the Vendor'

s construction schedule and/or dela
y the

Occupancy Date and/or the Closing Da
te. Except for direct orders approved

 in writing by the Vendor from suppliers
 as set

out in the appointment or appointments
, all selections must be made on the 

Vendor's form and will be made under 
the

Vendor's usual terms and conditions w
hich govern payment, selection, sub

stitutions, completion, credits, refunds an
d

limitations on selections, which terms
 and conditions are binding on the Purc

haser.

The Purchaser acknowledges that on
ly the items set out in Schedule C ar

e included in the Purchase Price, and 
that

furnishings, decor, improvements and 
samples shown in any sales brochure, mo

dels in the sales office or otherwise are 
for
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(hi

(e)

conceptual and display purposes o
nly and are not include i in the Purchase Price

 unless specified in Schedule C. The

Purchaser shall have no select
ion whatsoever insofar a' exterior colours, designs and materials or fmishi

ngs of the

Condominium are concerned. 
The Purchaser further a -;knowledges that sele

ctions of exterior colours, designs and

materials may be subject to arc
hitectural approval from a third party or the Municipa

lity, over which the Vendor has no

control. All selections of items of
 construction or finis sing for which the Purchase

r is entitled to make selection pursuant

to this Agreement are to be made fro
m the Vendor's sa aples. If the Purchaser's colou

r, material, construction or finishing

selections are unavailable for any 
reason whatsoever, he Vendor shall give to th

e Purchaser twenty-one (21) Business

Days' prior written notice of such un
availability, duriut which period, the Purchaser

 may make an alternate selection. If

the Purchaser fails to make an alternat
e selection as afos said, the Vendor may substitu

te in its sole and absolute discretion,

without the consent of the Purchaser, re 
Aerials or fin' shing, which are of equal or better qua

lity, whether the same are

different in colour and/or finish. 
The o ..inion of the Consultant as to the difference in

 quality is final and binding on the

Purchaser.

The Purchaser agrees that the finis
hir ; materials shown or contained in any sales

 brochure and any model suite or sales

centre (including, but not limited
 tc broadloom, furniture, electrical and plumbing fixtu

res, countertops, appliances,

flooring materials and wall fini
shes, ,.pgraded kitchen cabinets, stained staircase and ra

iling) may be for marketing and

display purposes only, and may n
ot be neluded in the Residential Unit or be of th

e same grade, type or quality as what is to

be included pursuant to this A
greemen The Purchaser further aclmowledges and agrees that 

both the choice of samples

(either from the Vendor's samples
 or ava !able from the Vendor's suppliers) 

and the upgrade prices are subject to change

without notice. The Purchaser shall b
e entitle to send a designate to complete the Vendor's colour a

nd material selection

fonn(s) in the Purchaser's place, 
provided the 'in-chaser first provides to the Vendor a written author

ity, in form approved

by the Vendor, appointing such 
designate. If the Purchaser appoints a designate, t

he Purchaser acknowledges and agrees

that the Purchaser shall be bound b
y all the documents executed by the designate

 to the same degree and with the force and

effect as if executed by the Purchas
er directly.

The Purchaser covenants and agre
es to pay the Vendor, in advance, for all extras 

or changes (plus FIST) specifically

ordered by the Purchaser from t
he 'endor and to pay for the same forthwith upon de

mand. If this transaction does not

close, by reason of the default of th 
Purchaser, the Vendor shall retain any sums 

so paid for extras or changes, whether

installed or not, and shall not be 
obi gated to return same to the Purchaser and th

e Vendor shall be allowed to deduct from

any deposit or deposits paid to th
e a mdor any amounts remaining unpaid for extr

as or changes. Without limiting the

generality of the foregoing, the Pur
e' aser acknowledges and agrees that in the eve

nt the Purchaser proceeds to complete

any selection of extras, upgrades or
 :olours during the Purchaser's ten-day rescis

sion period and should the Purchaser then

proceed to cancel the Agreemen
t .wring this time period, any monies paid towa

rds selection shalt not be refunded to the

Purchaser and the Purchaser sha] 
be fully liable for any outstanding amounts owi

ng for any such extras, upgrades and

colours ordered. The Purchas
er 'urther acknowledges and agrees that if this Agree

ment is not completed as a result of the

Purchaser's default and if the Ven
dor deems it necessary to return the Residenti

al Unit to the Vendor's standard colours or

to remove any options and/or ex
tras or colours specifically ordered or chosen

 by the Purchaser and already performed by

the Vendor, then the 7)urchaser 
shall pay to the Vendor, on demand, the cost

 of returning the said options and/or extras

and/or colours to the V endor's st
andards together with a fifteen percent (15°A) ma

nagement and supervision fee, plus HST.

The legal fees of the Ve, dor to
 enforce collection of these sums shall be paya

ble by the Purchaser on a full indemnity

basis.

Where any extras or upgrad so ordered are not available to the Vendor
 for any reason whatsoever or are not, or can

not

be, installed, in the sole aria abs
olute discretion of the Vendor, the Vendor sh

all refund to the Purchaser, on a timely basis

after the Closing Date, ad m
onies paid for such extras or upgrades withou

t interest, and the Purchaser shall have no

recourse, action or claim against 
the Vendor whatsoever with respect thereto. Th

e statutory declaration of a Consultant or

supplier or an officer if the Vendor stating the amount of the calcu
lation for an incomplete or unavailable ite

m is

conclusive and binding in the Purc
haser. The Purchaser also agrees that any amo

unts so calculated and/or credited shall be

accepted by the Purchas, as full and final settlement of any claim b
y the Purchaser with respect to the extras and upgra

des

which remain incomplete or unavailab
le as aforesaid.. If the credit or refund is 

not available or included in the adjustments

on the Closing Date, the Vendor
 shall be entitled to defer payment for a reaso

nable period of time following the Closing

Date.

(d) The Vendor shall not be responsible
 or liable in any way to the Purchaser f

or the quality of, andlor workmanship with

respect to the extras and/or upgrades unless
 same are purchased from and/or constru

cted directly by the Vendor.

(e) Save as otherwise expressly permitted un
der this Agreement, the Purchaser cove

nants that it shall not enter onto the

Property prior to the Occupancy Date
 -without the express written authority of

 the Vendor and accompanied by a

representative of the Vendor. Save a
s otherwise expressly permitted under this

 Agreement, the Purchaser also covenants

that he or she will not under any circ
umstances, perform or have performed an

y work of any nature or kind whatsoever on

the Property prior to the conveyance 
of title to the Property to the Purchaser a

nd in the event of a breach of this covenant
,

the Vendor shall, in addition to 
any other remedy, be entitled to take what

ever steps are necessary to remove, correc
t or

remedy any such work and the cost or
 expenses thereof plus a fifteen (15%) pe

rcent administration fee, plus HST, shall
 be

paid forthwith upon demand to the 
Vendor, failing which the Vendor shall be e

ntitled to terminate this Agreement.

Without limiting the generality of the for
egoing, the Vendor's sales representativ

es, property managers and construction

site employees do not have auth
ority to waive these requirements or to a

uthorize any work contrary to this paragra
ph and

the Purchaser must receive a writte
n authorization or Waiver from an auth

orized signing officer of the Vendor. Any b
reach

of this covenant by the Purchaser
 is an act of default. In addition to any other remedy granted to 

the Vendor by this

Agreement, the Vendor (and/or the
 Condominium after registration of the 

Creating Documents if the alterations affec
t the

common elements of the Condominium)
 shall be entitled to enter into the Propert

y to remove; correct or remedy any such

work and the costs or expenses thereo
f plus a fifteen percent (15%) manag

ement and supervision fee, plus HST, shall
 be

paid by the Purchaser to the Vend
or (or the Condominium Corporation, 

where applicable) -within fifteen (15) days of

written notice. The legal fees of the Ve
ndor or the Condominium performing

 the work to enforce collection of these sum
s

shall also be payable by the Purchaser
 on a full indemnity basis.

12. WARNLNGS AND ACKNOWLEDG
MENTS

A. General

The Purchaser acknowledges that:

(a) the Vendor (or any affiliate) is presen
tly, or may in the future be, processing 

a rezoning, official plan, severance an
d/or site

plan approval application (or any rela
ted and ancillary applications includin

g, without limiting the generality of th
e foregoing;

amendments to the Section 37 Agreem
ent pertaining to increased height and

/or density) with respect to the Lands
 (including,

without limiting the generality of th
e foregoing, that portion of the Lan

ds upon which the Adjoining Compo
nents are

contemplated to be constructed). The Purchaser hereby covenants an
d agrees that he/she shall not oppo

se any such

applications and this covenant may b
e pleaded as an estoppel or bar to an

y opposition or objection raised by th
e Purchaser

thereto or in aid of an injunction 
restraining such opposition. The Pur

chaser agrees not to, whether directly 
or indirectly

impede or delay the process of obtain
ing any rezoning, official plan amen

dments, site plan amendments. building 
plans, draft

plans of subdivision or condominium, 
severance, variance or rezoning appli

cations brought by the Vendor (or any affi
liate),

its successors and assigns or related and/
or affiliated companies, with regard to

 any approvals of present or future use
s of the

Lands (including, without limiting t
he generality of the foregoing, that p

ortion of the Lands upon which the
 Adjoining

Components are contemplated to be co
nstructed);
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(b) any renderings (still video or otherwise) of th
e view(s) from the Residential Unit are appro

ximate only and that the renderings

may not reflect the actual view once the Bui
lding is complete or as neighbouring prope

rties may be developed and the

Purchaser agrees that it shall have 
no remedy, claim or cause of action against t

he Vendor alleging any representation or

inducement in connection with such ren
derings;

(c) in rooms or areas of the Residential 
Unit in which there are extensive glass windo

ws (extended glazing) or glass doors which,

during certain times of the day result in stro
ng or prolonged penetration of sunlight or

 wind-chill, cooling and heating levels

which are standard in other parts of 
the unit, during times when no such strong or 

prolonged penetration of sunlight or wind-

chill takes place, may not be achie
ved. No supplemental heating or cooling equipm

ent will be provided for this purpose;

(d) the size of the Property as represented 
by the advertising and materials or by sales p

ersonnel is measured in accordance with

the industry standard and, accordingly
 may differ from the measurements mad

e using the unit boundaries set out in the

Creating Documents and/or the f
loor plan as shown on Schedule "B". The Pur

chaser agrees that he/she is purchasing the

Property with the square footage a
s calculated under Builder Bulletin 22 of the Wa

rranty Program and has no claim for

rescission. damages or a price ab
atement based on any other method of price calcu

lation, including using any advertised or

written or verbal information about th
e size of the Property to calculate the price per

 square foot. Actual useable floor space

may vary from the stated floor area 
as set forth in Builder Bulletin 22 of the Warran

ty Program. if for any reason the Vendor

shall construct the Residential Unit s
maller than the square footage described in Buil

der Bulletin 22 of the Warranty Program,

the sole remedy of the Purchaser shall 
be damages for the difference, if any, in the mar

ket value between the Residential Unit

as constructed and the Residential Unit
 as it should have been constructed. The d

ate for determining such market value shall

be the lesser value as of the date of
 this Agreement or the Closing Date. A

 letter or other acknowledgement front a

Consultant calculating the size of th
e Residential Unit in accordance with Builde

r Bulletin 22 of the Warranty Program shall

be final and binding. Without limiting the generality of the for
egoing, the Purchaser is advised that the flo

or area

measurements are generally calculated based 
on the middle floor of the Building for each 

suite type, such that units on lower

levels may have less floor space due
 to thicker structural membranes, mecha

nical rooms and other similar items while units

on higher floors may have more 
floor space. Accordingly, the Purchaser hereby confirms 

and agrees that all details and

dimensions of the Residential Unit p
urchased hereunder are approximate only 

and that the Purchase Price shall not be subject

to any adjustment or claim for comp
ensation whatsoever, whether based upon the 

ultimate square footage of the Residential

Unit or the actual or usable living space 
within the confines. of the Residential Un

it or otherwise. The Purchaser further

acknowledges that the ceiling height
 of the Residential Unit is measured from the

 upper surface of the floor slab (or subfloor)

to the underside surface of the ceding s
lab (or joists). However, where ceiling bu

lk heads are installed within the Residential

Unit and/or where drop ceilings are 
required, then the ceiling height of the Resid

ential Unit will be less than that indicated

and the Purchaser shall correspondi
ngly be obliged to accept the same witho

ut any abatement or claim for compensation

whatsoever;

(e) the distances between any build
ings shown on any site plan or model, 

and any neighbouring or adjacent buildings a
re

approximate only and/or may be mod
ified during construction;

(f)

(g)

the wires, cables and fittings compris
ing the communications system servicin

g the Condominium may be owned by the

Vendor and/or the suppliers thereof;

the Vendor (or any affiliate) is pr
esently, or may in the future be, processing 

a rezoning, official plan, severance and/or si
te

plan approval application (or any rel
ated and ancillary applications) with 

respect to the Lands. The Purchaser hereby

covenants and agrees that he/she sha
ll not oppose any such applications and t

his covenant may be pleaded as an estoppel or

bar to any opposition or objection ra
ised by the Purchaser thereto or in aid of a

n injunction restraining such opposition. Th
e

Purchaser agrees not to, whether direc
tly or indirectly impede or delay the proces

s of obtaining any rezoning, official plan

amendments, site plan amendments
, building plans, draft plans of subdivision 

or condominium, severance, variance or

rezoning applications brought by the
 Vendor (or any' affiliate), its successors 

and assigns or related and/or affiliated

companies, with regard to any approval
s of present or future uses of the Lands;

(h) in order to achieve a suitable indoor noise
 environment, windows may have to rema

in closed; therefore the Residential Unit

will be equipped with a central air conditionin
g system (which may be central to the enti

re Building or may be central to the

Residential Unit);

(i) the elevator banks, garbage and recycli
ng room(s), the loading dock, the ame

nity facilities, the transformer, the

Condominium's mechanical equipm
ent and the parking garage may cause n

oise levels to exceed a comfortable level a
nd

occasionally interfere with some
 activities of the dwelling occupants in th

is Condominium. The Purchaser neverthel
ess

agrees to complete this transaction in 
accordance with the terms hereof, notwith

standing the existence of such potential noise

and/or vibration concerns, and the Purch
aser further acknowledges and agrees

 that a noise warning clause similar to the

preceding sentence (subject to amend
ment or enlargement by any wording 

or text recommended by the Vendor's nois
e

consultants or by any of the Governmenta
l Authorities) may be registered on title 

to the Condominium on the Closing Date,

if, in fact, same is required by any of the 
Governmental Authorities:

0)

(k)

the proximity of the proposed developmen
t of the Property to the rail corridor and hi

ghway 401 may result in noise, vibration,

electromagnetic interference, stray curr
ent, smoke and particulate matter transmis

sions to the development;

the City of Toronto and the operators/user
s of the transit system will not accept re

sponsibility; for the effects set out above o
n

any of the development and/or its occup
ants;

(1) the Purchaser acknowledges and agree
s that the building will be obligated to ins

tall glass that is friendly to migrating bir
ds

and other building features in accordance 
with the City of Toronto's Bird Friendly Gu

idelines;

(in) the Purchaser specifically acknowledge
s and agrees that the proximity of the deve

lopment of the Property to highway 401
 and

GO Transit operations may result in tr
ansmissions of noise vibration, electromag

netic interference, stray current, smoke
 and

particulate matter (collectively, referred
 to as "Interferences") to the Property an

d despite the inclusion of control features

within the development, Interferences f
rom such operations may continue to be 

of concern, occasionally, interfering with

some activities ofthe occupants in th
e Property.

It is anticipated by the Vendor that in c
onnection with the Vendor's or declarant's

 application to the Governmental Author
ities for re-zoning, site

plan approval, and draft plan of 
condominium approval certain requireme

nts may be imposed upon the Vendo
r or the declarant by the

Govermnental Authorities. These requirements (the "Requiremen
ts") usually relate to warning provis

ions to be given to purchasers in

connection with environmental or other 
concerns (such as warnings relating to 

noise levels, the proximity of the buildings t
o major streets and

similar matters). Accordingly, each Pur
chaser covenants and agrees that on eit

her the Occupancy Date or the Closing 
Date, as determined by the

Vendor, the Purchaser shall execute an
y and all documents required by the Ve

ndor acknowledging, inter alia, that the 
Purchaser is aware of the

Requirements and if the Vendor or 
declarant is required to incorporate the 

Requirements into the final Condomi
nium Documents or the

Agreement, each Purchaser shall accep
t the same, without in any way affectin

g this transaction and without same bei
ng deemed to be a material

change.

1 3. NOTICES

(a) Any notice required to be delivered u
nder the provisions of the Tarion Add

endum, shall be delivered in the manner

required by Paragraph 14 of the Tarion 
Addendum.

WSLEGAL\075532 ̀,00003 \13731963v1



The Kennedys — East Tower

July, 2016

(b)

(c)

Any other notice given pursuant to t
he terms of this Agreement shall be de

emed to have been properly given if
 it is in

writing and is delivered by hand, ordin
ary prepaid post, registered mail, facsim

ile transmission or electronic mail to t
he

attention of the Purchaser or to the Purc
haser's Lawyer to their respective add

resses, including electronic e-mail addre
sses

indicated herein or to the address of
 the Residential Unit after the Occupanc

y Date and to the Vendor at. 2035 Kenn
edy

Road, Toronto, Ontario, MIT 3G2„kt
tention: Ali Akman., or to the Vendor's Sol

icitors at the address indicated on the fr
ont

page(s) of this Agreement or such othe
r address as may from time to time be

 given by notice in accordance with th
e

foregoing. Such notice shall be d
eemed to have been received on the day 

it was delivered by hand, by electronic mai
l or by

facsimile transmission and upon
 the third day following posting, exclu

ding Saturdays, Sundays and statutory ho
lidays.

This Aereement or any amendmen
t or addendum thereto may, at the Ve

ndor's option, be properly delivered if it 
is

delivered by facsimile transmissi
on or if a copy of same is computer scan

ned and forwarded by electronic mail to
 the other

party. The Purchaser acknowledge
s that the Vendor reserves the right to p

rovide notices contemplated by this Parag
raph

13(b) in the manner herein set 
forth in this Paragraph 13(b) or in the man

ner for notice set forth in Paragraph 13(a
) and,

furthermore, that the Vendor may a
lternate the manner of notice between

 the requirements of Paragraph 13(a)
 and

Paragraph 13(b) with respect to 
notices under Paragraph 13(b).

Any notice, approval, waiver, agre
ement, instrument, document or commu

nication permitted, required or contemplate
d in

this Agreement (save as may be spe
cifically required to be delivered differe

ntly by the Tarion Addendum) may be g
iven or

delivered and accepted or receiv
ed by the :Purchaser's Solicitors on behal

f of the Purchaser and by the Vendor's Solici
tors

on behalf of the Vendor. in the e
vent of any amendment to this Agreeme

nt by the Purchaser, the Vendor, the Purchas
er's

Solicitors or the Vendor's Solicit
ors (including an addendum or amendi

ng agreement) then each and every change sh
all be

deemed to provide that time is of th
e essence whether so expressed in suc

h addendum or amending agreement.

14. POWER OF ATTORNEY

(a) The Purchaser hereby irrevocably 
constitutes and appoints the Vendor to b

e his/her lawful attorney, in order to execute 
any

deposit receipt issued pursuant to
 Plan Act, as well as any excess condo

minium deposit insurance policy docume
nts.

Cu)

(e)

If the Purchaser is comprised of 
more than one individual, each indi

vidual (hereinafter referred to as the "Dono
r") hereby

constitutes and appoints the other
 to be and act as the Donor's lawf

ul agent and attorney, in order to execute t
he Purchaser's

Acknowledgement of Receipt of th
e Disclosure Statement (or amended 

Disclosure Statement), the Acknowledg
ement of

Receipt of a copy of the fully 
executed Agreement and, or for the purp

oses of receiving notices required or de
sired to be

delivered by the Vendor pursuant to
 this Agreement.

If the Purchaser proposes to sign
_ any document required to complete

 the interim occupancy and/or final clo
sing of this

transaction under power of atto
rney, the specific requirements of

 the Vendor to be set out in our adde
ndum to this

Agreement must be strictly fol
lowed.

15. HST

(a) Subject to Paragraph 16 herein,
 it is acknowledged and agreed by th

e parties hereto that the Purchase Pri
ce includes a

component equivalent to the FI
ST applicable as at the date hereof to 

this purchase and sale transaction, less the
 federal new

housing rebate referenced in S
ection 254 of the ETA (the "GST Reba

te") and the Ontario new housing reb
ate referenced

in Section 41 of the New Harmo
nized -Value-added Tart System .Regulations,

 No. 2 (the "HST Rebate").

(b) The Purchaser hereby' represents
 and warrants to the Vendor that the

 Purchaser qualifies for the GST Reb
ate, if any is

available, and the HST Rebate (here
inafter sometimes collectively referre

d to as the "Rebates").

(c)

(d)

(e)

(0

Notwithstanding anything to the con
trary in this Agreement, the Purchaser

 hereby transfers and assigns to the Ve
ndor all of

the Purchaser's right, interest and
 entitlement now or in the future to th

e Rebates and agrees to execute and d
eliver to the

Vendor, forthwith upon the Vendor'
s request for same and in any ev

ent on or before the Closing Date, 
all requisite

documents and assurances 
that the Vendor may reasonably require 

to enable the Vendor to obtain the 
benefit of the

Rebates, including, without limitat
ion. Form GST190 (the "Rebate Form(

s)").

The Purchaser shall indemnify 
and save the Vendor harmless from 

and against any and all loss, costs, dam
ages and/or

liability (including any HST, p
lus penalties and interest thereon and

 any reasonable legal costs in connec
tion therewith)

which the Vendor may suffer, incur
 or be charged with as a result of:

(1) the Purchaser's failure to qualify for
 the GST Rebate or the HST Rebate

;

(ii) the Purchaser having qualified init
ially but being subsequently' not en

titled to the GST Rebate or the HST

Rebate: or

any amendment to the ETA, or 
applicable successor legislation, in 

force as at the date when HST be
comes

payable in respect of this purchas
e and sale transaction, the effect 

of which is to increase the rate of
 HST

payable herein or to decrease the 
amount of the one or both of the Reb

ates.

This indemnity shall survive in
definitely the completion or termi

nation of this Agreement. It is unde
rstood and agreed by

the parties hereto that should the
 Purchaser not qualify for the GST 

Rebate, if any is available, or the H
ST Rebate or fails

to deliver to the Vendor the Reba
te Form(s) (duly executed by the

 Purchaser) by the Closing Date, th
en notwithstanding

any-thing contained herein (or in t
he Purchase Agreement) to the con

trary, the Purchaser shall be obl
iged to pay to the

Vendor, by certified cheque del
ivered on the Closing Date, an amo

unt equivalent to the GST Rebate or
 HST Rebate, or

both, as the case may be, in ad
dition to the outstanding balance 

of the Purchase Price. It is further 
understood and agreed

by the parties that in the event tha
t the Purchaser intends to rent out

 the Property before or after the 
Closing Date, the

Purchaser shall not be entitled to th
e Rebates, but may nevertheless b

e entitled to pursue, on his own afte
r the Closing Date,

the federal and provincial new ren
tal housing rebates directly with CR

A, pursuant to the ETA and the R
egulations thereto.

The Purchaser's failure to pay or 
remit to the Vendor on the Closi

ng Date the BST exigible in conn
ection with this

transaction, or if required purs
uant to this Paragraph 15 to deliver 

to the Vendor the Rebate Form(s), d
uly executed by the

Purchaser, or if required pursuant to t
his Paragraph 15 to pay to the Ven

dor by certified cheque an amount 
equivalent to the

GST Rebate or :HST Rebate, sh
all constitute a fundamental breac

h of contract, entitling the Vend
or to immediately

terminate this Agreement and 
to retain all deposit monies there

tofore paid (together with all monie
s paid for any extras or

changes requested to be made to th
e Residential Unit) as its liquidat

ed damages and not as a penalty,
 without prejudice to

any other rights or remedies avail
able to the Vendor at law or in 

equity.

Without limiting any of the foregoin
g provisions, the Purchaser furth

er covenants and agrees that in 
the event that any

assignment of the Purchase Ag
reement, amendment to the Purcha

se Agreement, novation to the 
Purchase Agreement, re-

instatement of the Purchase Agr
eement or the acquisition of any

 upgrades or extras results in th
e GST Rebate or FIST

Rebate not being capable of being
 assigned, in whole, by the Purch

aser to the Vendor, then the Purc
haser shall pay to the

Vendor such forgone amount b
y certified cheque on closing i

n the same manner as bet
 contemplated for

repayment where purchasers do n
ot qualify for the GST Rebate or 

HST Rebate.

Notwithstanding any provision her
ein to the contrary, if the Purchas

er does not qualify for the Rebates,
 or any of them, or

fails to deliver the requisite do
cumentation in connection there

with or takes any action that mig
ht disentitle it front
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receiving the Rebates (such as a resale 
or rental listing), then, if discovered prior to Closing

, the amount of the Rebates

shall be paid to the Vendor on Closi
ng or, if discovered after Closing, the Purchaser shal

l pay the Vendor by certified

cheque the amount of the Rebates fo
rthwith upon demand and shall indemnify the Vendor f

rom any loss of the Rebates.

Notwithstanding any provision to the co
ntrary in t ye Agreement or in the applicable legislati

on, if at any time, in the view

of the Vendor or the Vendor's Solici
tors, the Pun haser's information might be inaccurate

, incomplete or untruthful such

that the Rebates, or any of them, ma
y not be properly collected by the Vendor, the

 Vendor shall be entitled in its sole,

subjective and absolute discretion t
o increase the Pi? uchase Price by the amount of the

 Rebates and the Purchaser shall pay

such additional sum on Closing.

16. TAX ON CHATTELS

The Purchaser acknowledges that
 HST is not included on that port o

n of the Purchase Price allocated to chattels in accordan
ce with this

Paragraph 16. The remainder of the 
Purchase Price is allocated to real y f

or purposes of Paragraph 2 of the Cover Provisions of th
is Agreement.

The Purchaser agrees to deliver to the
 Vendor's solicitor, a copy of the' Aff

idavit of Residence and Value of the Consideration" on o
r prior to the

Closing Date, indicating that HST 
will be paid on the value of the cha

ttels, as aforesaid. For the purposes of calcUlating HST, t
he Vendor shall

allocate the Purchase Price as betwe
en realty (land and building) and 2 y chattels included in the agreement as part of the Purc

hase Price.

17. SALES OFFICE

The Purchaser shall not interfere 
with the completion of the Condominiu

m and the Adjoining Components. Until the same are comp
leted and all

units have been sold, leased or c
onveyed and all space contained within t

he Condominium and the Adjoining Components has 
been leased andlor

conveyed (if any portion of same i
s sold) the Ve' :dor may make such

 use of the Condominium as may facilitate the foregoing
 including, but not

limited to, the maintenance of a
ny salesi'rental c administration offices, model units, parking unit

s and the advertising and/or showing of units

and the display of signs and 'further
, without lim ration, the Vendor may ma

ke such use of the Condominium and the Lands (or a
ny part or parts

thereof) as may facilitate complet
ion of the leasing of any non-residenti

al space to be situate adjacent to the Condomini
um or any of the

Adjoining Components.

18. -RESIDENCY

The Vendor hereby represents t
hat it is not now, tnd will not on Closing b

e, a non-resident of Canada as defined by Secti
on 116 of the Income

Tax Act (Canada).

19. NO OTHER REPRESEN FATIONS

This Agreement, when accepted. 
shall constitute a binding agreement

 of purchase and sale. It is agreed and understood that there is no

representation. warranty, collate
ral term or condition affecting this Agreem

ent or the Property, or for which the Vendor 
will be held responsible

or liable in any way, whether c
ontained, portrayed, illustrated or represen

ted by or contained in, any plan, drawing, br
ochure, display, model,

sales office or any other sales/mar
keting materials, or alleged against i

ts agent or any sales representative, other th
an as expressed herein in

writing.

20. VARL1TION OF CONDOMINIUM D
OCUMENTS

The Purchaser acknowledges that the
 Condominium Documents including

 the budget statement fur the one year period
 immediately following,

registration of the Condominium may
 yam from the proposed Condomin

ium Documents and proposed budget statement gi
ven to the Purchaser

when entering into this Agreement, and t
he Purchaser further hereby acknowledges a

nd agrees that the ultimate features of the C
ondominium and

the ultimate content and compositi
on of the Property may vary from th

e intended features of the Condominium and the 
intended content and

composition of the Condominium as 
related to the Purchaser or as shown 

or illustrated in any promotional literature, sales 
brochures, models,

sales office, sketches or any other docum
ents or illustrations shown or give

n to the Purchaser When entering into this Agree
ment. The Purchaser

hereby acknowledges and agrees tha
t if there is a material amendment t

o any of the documentation or information con
tained in any of the

Condominium Documents as a res
ult of any of the foregoing described 

events or situations that affects the Disclosure S
tatement viewed as a

whole, to a material extent, the Pur
chaser's only remedy or recourse in s

uch event shall be restricted to rescission of this A
greement within ten

(10) days of the Purchaser recei
ving notice of such material amendm

ent (subject to the rights of the Vendor under
 the Act), and under no

circumstances shall the Purchaser h
ave any claim or cause of action 

for damages and/or for specific performan
ce of this Agreement,

notwithstanding any rule of law or e
quity to the contrary. The Purchaser

 consents to any amendment required by the 
Vendor to the Creating

Documents, whether after or befor
e the Closing Date, with respect to 

structural changes, unit number or level changes
 or boundary amendments

or variations in connection with any 
unit owned by the Vendor or declarant s

o long as the Purchaser's proportion of contrib
ution to the common

expenses is not thereby materially increa
sed, except as contemplated in the Con

dominium Documents.

21. REGISTRATION COSTS

(a)

(b)

The Vendor and the Purchaser each
 agree to pay the cost of registration of t

heir own documents and any tax in connection

therewith. Notwithstanding the gener
ality of the foregoing, the Purchaser agrees

 to pay the land transfer tax in connection

with the registration of the transfer of
 the Property and undertakes to register th

e transfer on the Closing Date.

If a business transfer tax or value add
ed tax or sales tax or similar method of

 taxation is imposed by the Government of

Canada or Ontario or any other 
Governmental Authority prior to the Closi

ng Date, or prior to the final payment of the

unpaid balance of the Purchase 
Price herein, and such tax or taxes ar

e applied to the sale of the Property or again
st any

component, building material or 
service relating to the construction of the Property or the

 Condominium, then,

notwithstanding anything else 
contained herein, the Purchaser aclmowledges

 and agrees that the Purchase Price as se
t out

in this Agreement has been com
puted without taking into account any s

uch tax and that the said Purchase Price shall
 be

increased by the amount of tax elig
ible in respect of the Property or otherwise

 with the construction of the Property or the

Condominium, with the amount 
of such increase being paid at the earlier

 of the Occupancy Date or the Closing Date
 or as

soon thereafter as the amount of th
e said tax can be calculated and tire Pu

rchaser hereby charges the Property in favour
 of

the Vendor, with such amount owi
ng to be secured by a Vendor's lien, cha

rge or caution on and against the Property. I
f

any tax whether categorized as a 
business transfer tax, a modified LIST, v

alue added tax or any other type of tax

whatsoever including without 
limitation EST is levied or charged in connect

ion with the termination of this Agreement
 by

reason of the Purchaser's defaul
t, the Purchaser shall be .solely responsi

ble for paying such taxes and/or reimbursing
 the

Vendor therefor thereafter together
 with arty penalties or interest imposed ther

eon, whether or not the legislation imposing

same may place responsibility for p
ayment thereof onto the Vendor.

22. RISK

The Building and all equipment con
tained therein shall be and remain a

t the risk of the Vendor until Closing. In
 the event of any physical damage

to the Building or the Property (or
 to any portion thereof and/or all 

improvements and any work undertaken by t
he Purchaser pursuant to this

Agreement) caused by fire, explos
ion, flood, lightning, tempest, act of

 God, act of war or act of terrorism, 
or by any other insurable peril

occurring prior to the final closing 
of this transaction (and whether befor

e or during the Purchaser's occupancy o
f tire Residential Unit) which

renders the Residential Unit uninhab
itable, then it is understood and agr

eed that:

(a) if any such damage can be substant
ially repaired within one (1) year from the 

date of the damage occurring, as determine
d

jointly by the Vendor and the C
onsultant acting reasonably (and whi

ch determination shall be final and binding o
n the

parties hereto, and not subject to cha
llenge or appeal under any circumstanc

es whatsoever), then such damage shall
 be

deemed and construed to constitute an
 "Unavoidable Delay", as such term is defined in section 12 of the Tar

ion

Addendum, in which case the pr
ovisions pertaining to Unavoidable De

lay and the corresponding extension of
 the
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(b)

Occupancy Date outlined m section 5 of the Ta
rion Addendum shall apply and prevail in such

 circumstances, and if the

Purchaser has already taken possession of the Resi
dential -Unit at the time of such damage, then the Purchase

r's existing

occupancy of the Property shall thereupon be tempor
arily suspended for the duration of the -Unavoidable Delay Period (as

such term is defined in section 12 of the Tarion
 Addendum), and the Occupancy Fee so payable

 by the Purchaser to the

Vendor shall correspondingly he abated and susp
ended during and throughout the Unavoidable Delay

 Period; and

if the Mortgagee elects to appropriate all. (or sub
stantially all) of the available insurance proceed

s (if any) so triggered by

such damage to reduce, pro tanto, the Vendor
's outstanding indebtedness to it, and/or is unwilli

ng to lend or advance any

monies required to rebuild and/or repair such d
amage, or if such damage cannot be substantial

ly repaired within one (1)

year from the date of the damage occurring, a
s determined jointly by the Vendor and the Cons

ultant acting reasonably (and

which determination shall be final and bindin
g on the parties hereto, and not subject to chal

lenge or appeal under any

circumstances whatsoever), then in eit
her case such damage shall be deemed and const

rued for all purposes to have

frustrated the completion of this transactio
n and this Agreement, and if the Purchaser has a

lready taken possession of the

Residential Unit at the time of such damage, t
hen the Purchaser's existing occupancy of the Prop

erty shall thereupon be

forthwith terminated, and all monies paid b
y the Purchaser on account of the Purchase Price

 (inclusive of all monies paid to

the Vendor for extras and/or upgrades) shal
l be fully refunded to the Purchaser, together wit

h all interest accrued thereon at

the prescribed rate, and the Vendor shall not
 be liable for any costs and/or damages incurre

d by the Purchaser thereby

whatsoever. whether arising from (or in connec
tion with) the termination of the Purchaser's

 existing occupancy of the

Property, or the termination of this trans
action, by virtue of the frustration of this Agreemen

t occurring through no fault of

the Vendor.

23. RIGHT OF RE-ENTRY

Notwithstanding the closing of this transactio
n, including the Purchaser's occupancy of t

he .Property, the Vendor or any of its autho
rized

representatives shall be entitled at all 
reasonable times to enter the Condominium (inc

luding the Property) in order to make inspections
, and to do

any work or repairs therein or thereon w
hich may be deemed necessary by the Vendor, 

in its sole discretion, in connection with th
e completion,

servicing or rectification of any instal
lations in the Property or any other part of t

he Condominium, any part of the common eleme
nts of which the

owner has the exclusive use and/or the 
common elements of the Condominium. Th

is right is in addition to any other rights and easeme
nts created

under the Act and/or by any documents r
egistered or to be registered on title to the C

ondominium. Without limiting the gener
ality of the

foregoing, if the reason for entering i
nto the Property is to complete the warrant

y obligations of the Vendor, the Purchaser coven
ants to ensure

that any occupant of the Property shal
l promptly and actively co-operate in providin

g entry and access into the Property to comp
lete all work and

correct all deficiencies. The Purchase
r further agrees to sign an acknowledgemen

t for all work completed to the Purchaser's sat
isfaction.

24. DEFAULT AND REMEDIES

(a)

(b)

(c)

(d)

(e)

(f)

(g)

(h)

(1)

The remedies in this paragraph and in th
e remainder of this Agreement are cumulative

 and alternative. Where the remedies

differ, they shall be deemed to be al
ternative and the Vendor may defer any elec

tion among them or, in its discretion,

pursue all remedies simultaneously.

An act of default by the Purchaser is a
 breach of any promise, covenant, obligatio

n or representation made by the Purchaser

in this Agreement, and includes a breach by
 the Purchaser before both the Occupancy D

ate and/or the Closing Date, even if

the breach is not described explicitly
 in this Agreement as an act of default. U

pon learning of an act of default by the

Purchaser prior to both the Occupancy D
ate and/or the Closing Date of this Agreem

ent the Vendor shall be entitled to any

remedy explicitly given to the Vend
or by tins Agreement and/or to terminate this 

Agreement with liability to the Purchaser

and/or any other remedy permitted by law.
 The termination of this Agreement with l

iability to the Purchaser shall entitle

the Vendor at its sole option and in its
 unfettered discretion to each of the followi

ng and any combination thereof:

(1) to retain the deposit(s) and all monies paid 
for extras and upgrades as liquidated damag

es and not as penalty and

without limiting the Vendor's claim for dam
ages in excess of such sums;

(ii) to require the Purchaser to perform the A
greement and/or pay damages for breach of

 this Agreement;

(iii) to recover from the Purchaser all damag
es and losses arising from the Purchaser's 

default as may be permitted

by law; and

(iv) the Vendor is entitled to its full indemni
ty costs against the Purchaser either to enf

orce its rights or to defend

any claim or counterclaim by the Purchas
er in an action or any arbitration on a ful

l indemnity basis.

The Vendor is not obliged to elect a remed
y until the conclusion of an arbitration or

 action, is not obliged to give notice to

the Purchaser of any default, and is not 
obliged to permit the Purchaser to remed

y its default. but may do so without waiv
er

of its rights herein.

The Vendor may terminate this Agree
ment with liability to the Purchaser by re

ason of the failure of the Purchaser to pa
y in

full the funds payable to the Vendor 
for upgrades or extras or on the Occupanc

y Date or on the Closing Date or on an
y

other date when the payment of funds are
 required by this Agreement.

In addition to anything contained i
n Schedule D hereto, if this Agreement 

is terminated by the Vendor by reason of a
n act

of default by the Purchaser after th
e Purchaser has obtained possession of 

the Property, then the Purchaser shall, on s
even

(7) days written notice, vacate the Pro
perty. if the Purchaser has entered into 

occupancy of the Property, in addition to
 any

deposit or other monies paid by the 
Purchaser, the Purchaser shall reimburs

e the Vendor for an amount estimated 
and

required by the Vendor to make repairs
 to the Property and common elements 

made necessarysby such occupancy. Th
e

Purchaser shall execute such releases a
nd any other documents or assuranc

es as the Vendor may require, in order
 to

confirm that the Purchaser, in accordanc
e with the terms of this Agreement, d

oes not have, any interest whatsoever in
 the

-Property, the Condominium and/or this
 Agreement, and in the event the Pur

chaser fails or refuses to execute same,
 the

Purchaser hereby appoints the Vendor 
to be his/her lawful attorney in order t

o execute such releases, documents 
and

assurances.

If. before or after the Closing Date th
e Vendor is required to pay any lien, e

xecution or encumbrance created or caus
ed by

the Purchaser. the Purchaser shall r
eimburse the Vendor for all amounts 

and costs so paid and for the Vendo
r's full

indemnity legal costs plus HST, with a
 minimum fee of 5500.00 plus HST.

The Purchaser shall be liable to the Ve
ndor for all of the Vendor's costs, loss

es and expenses arising from any defau
lt of the

Purchaser either before or after ter
mination or completion, and whethe

r there is termination or completio
n of this

Agreement. If the Agreement is comp
leted, the Vendor is entitled to collect 

an administration fee of 51,000.00 plus 
HST

per occurrence to bring the Agreem
ent into good standing., plus an amoun

t equal to the Vendor's costs, losse
s and

expenses,

on the Closing Date either by an adju
stment to the Purchase Price or by regist

ering a vendor's lien in priority to any
 and all

mortgages. The Purchaser shall not be ent
itled to dispute the said costs, losses a

nd expenses on the Closing Date but s
hall

be limited to an action or arbitration af
ter the Closing Date.

The Tarion Addendum reflects the 
Warranty Program's policies, regulat

ions and/or guidelines on extensions o
f the

Occupancy Date, but it is expressly un
derstood and agreed by the parties heret

o that any failure to provide notice(s) of
 the
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extension(s) of the Occupancy Date, the provision
s of the Tarion Addendum shall only give rise to a 

damage claim by the

Purchaser against the Vendor up to a maximum set o
ut in the Plan Act and under no circumstances shall 

the Purchaser he

entitled to terminate this transaction or otherwise resci
nd this Agreement as explicitly provided by the Pla

n Act.

(j) Notwithstanding any other term of this Agreement, t
he Purchaser acknowledges and agrees that if any

 amount, payment

and/or adjustment which is/are due and payabl
e by the Purchaser to the Vendor or the Vendor's Solicito

rs pursuant to this

Agreement are not made and/or paid on the date due
, but are subsequently accepted by the Vendor, no

twithstanding the

Purchasers default, such amount, payment an
d/or adjustment shall, until paid, bear interest at the

 rate equal to twelve

percent (12%) per annum above the bank rate as def
ined in subsection 19(2) of 0. Reg. 48-01 of the 

Act at the date of

default.

(k) If the Purchaser is a non-resident of Ontario at
 the time any action is commenced, the Purchaser attoms

 to the jurisdiction

of Ontario and by this document agrees to acc
ept the jurisdiction of the Courts of the Province of Ontario.

 The Purchaser

further agrees that any legal process, including an
y originating process that requires personal service, may 

be served On a

non-resident purchaser by the acceptance of ser
vice given by a lawyer in Ontario appointed by the Vendor

. The Purchaser,

if he or she is a non-resident of Ontario, hereby grant
s to the Vendor an irrevocable power of attorney to ap

point a lawyer

in Ontario on behalf of the Purchaser, and the 
lawyer so appointed is hereby authorized by the Purchaser to

 accept service

of originating process, even if the lawyer so 
appointed cannot locate, communicate with or receive in

structions from the

Purchaser. The Purchaser further agrees that any d
efault judgement obtained by the Vendor pursuant to thi

s paragraph is

final and binding on the Purchaser, may only 
be set aside by the laws of the Province of Ontario. is e

nforceable in any

jurisdiction where the Purchaser resides or ha
s assets without inquiry into how the default judgement

 was obtained, and

that Purchaser shall have no remedy against the lawye
r appointed on his or her behalf by the Vendor.

25. TERMINATION WITHOUT DEFAULT

(a)

(b)

(e)

(d)

if this Agreement is terminated pursuant to the
 Tarion Addendum, then the Vendor shall pay to the Purc

haser all moneys

and interest prescribed to be paid by the Tarion
 Addendum.

If this :Agreement is terminated after the Occupanc
y Date without default by the Purchaser,then:

(i) If the reason for the termination is described in the Tar
ion Addendum, then money shall be payable as set out in

the Tarion Addendum;

(ii) If the termination is for any other reason, then all
 deposit monies paid by the Purchaser towards the Pu

rchase

Price, together with any interest required by law to 
be paid, shall be returned to the Purchaser; provid

ed

however, that the Vendor shall not be obligated to re
turn any monies paid by the Purchaser as an Occupa

ncy

Fee;

The Purchaser acknowledges that the Occupancy Fe
e is paid for the benefit of the Purchaser's use of 

the

Property, and the Purchaser shall receive as a refund 
only the Occupancy Fee for the entirety of any month

 in

which the Purchaser did not have control or use or 
possession of any part of the Property after the date

 of

termination.

For ueater certainty, in no instance shall the
 Vendor be liable for any other costs or claims or dam

ages whatsoever,

including, without limitation, any loss of ba
rgain, relocation costs, loss of use of deposit monies or

 for any fees,

professional or otherwise, expended in relati
on to this transaction. The Purchaser acknowledges and agrees that the

foregoing may be pleaded by the Vendor as an est
oppel to any action brought by the Purchaser.

The Vendor may deduct by way of set off f
rom any money payable to the Purchaser pursuant to this par

agraph those sums

payable by the Purchaser by reason of any default by t
he Purchaser prior to the date of termination and any other

 sums that

are payable by the Purchaser under this Agre
ement, including extras and upgrades and other fees or 

costs where the

Purchaser's liability for such stuns predates the
 date of termination. The Vendor may also deduct from a

ny money payable

to the Purchaser a reasonable allowance (but
 in any case not less than 910,000) as a security dep

osit for any damages

caused to the Condominium by the Purchase
r's occupancy therein, which sum shall be adjusted as set out

 in Schedule D.

26. OTHER REMEDIES AND AMENDMENTS

(a)

(b)

(e)

(d)

(e)

The Vendor and the Purchaser agree that any
 right or obligation of either party dealt with under the Pla

n Act shall be

performed by them in accordance with this Agreem
ent and the Plan Act, including:

(i) The standards for workmanship, material and timel
iness;

(ii) The criteria used to measure or evaluate a warranty cl
aim, including the dollar amounts; and

(iii) As set out in this Agreement.

Without limiting the generality of this paragrap
h, in any action or arbitration the Purchaser and Vendo

r agree that the

outcome and quantum of a claim which could be as
serted as a warranty claim (even if claimed as a con

tract claim, a

misrepresentation, a tort, or some other legal duty) sha
ll be decided using the criteria, standards, and amounts 

used and

applied by the Warranty Program and the Lice
nce Appeal Tribunal and the Builders Arbitration Forum u

nder the Plan Act,

and that no other or greater criteria, standards, or a
mounts shall be applicable or awarded.

The Purchaser acknowledges that his rights and r
emedies and the limitations thereto are fully set forth 

in this Agreement,

and the Purchaser has no other causes of actio
n or claims or remedies except as set out in this Agreeme

nt or the terms of

the Plan Act. In particular, to the extent that t
he Plan Act does not exclude any other common law 

remedies in favour of

the Purchaser, all such remedies are excluded a
nd the Purchaser's remedies are limited to those set out

 in this Agreement.

The Purchaser's right to terminate this Agreement
 before or after the Closing Date and/or rescind this A

greement are for

those events set out expressively in this Agreemen
t, including the Tarion Addendum, and no others

. Any other claim by

the Purchaser (including for conduct predatin
g the signing of this Agreement by the Purchaser and

 the Vendor) shall be

actionable only by way of a compensation claim. The
 Purchaser on behalf of the Purchaser and Condomi

nium Corporation

hereby releases the Vendor, its employees, off
icers, directors, owners, sales representatives, the Vendor

's trades, experts

and lawyers, the Vendor's related and affiliated 
corporation and the applicable Governmental Authorities

 from any and all

causes of action against each and any of them (i
ncluding but not limited to actions in contract, tort, 

real and personal

property law, trust law, fiduciary duty, and unjust 
enrichment) except for any remedy explicitly given 

to the Purchaser

against the Vendor either in this Agreement or 
by the Act and the Plan Act,

All remedies available to the Purchaser are deeme
d to exclude:

(i) damages for mental distress, loss of enjoyment, or loss
 of a personal preference or personal choice;

(ii) punitive anti/or exemplary damages;
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(6

(g)

(Is)

(i)

(iii) substantial indemnity costs, except for s
uch cc sts as may be awarded by an offer to settle by an arbitrator 

or

under the Rules of Civil Procedure; and

(iv) initiating or joining a class action proce
eding ar aisst the Vendor and/or any person released herein, and the

Purchaser irrevocably elects to opt out of
 any cia! ; action against the Vendor and other persons released herein

.

For ;realer certainty,

(I) the only entities with any liability to the 
Purchase is the Vendor, and the Purchaser on behalf of the Purchaser

and the Condominium Corporation cove
nants arc grecs that no claim shall be made against the declarant of

the Condominium and any trade, sub
trade, r of the Vendor or the declarant or against sales agent or

broker, Consultant, lawyer or other pers
on, corpo ation, or Governmental Authority, or any officer, dire

ctor,

partner, employer, servant, or agent of any o
f t' a s

(ii) except as may otherwise be set out in this 
As 7eement, any claim arising from an alleged misrepresentation by

the Vendor, the declarant, or any sales a
gent, legally valid, shall be a remedy for damages only, and only if

not otherwise excluded by this Agreement
.

(iii) the Purchaser is entitled to damages in lieu
 of soecific performance and/or damages assessed as of any dat

e,

other than the date of breach, only if the
 Purchaser r -oyes that the Purchaser was always ready, willing, abl

e,

prompt, desirous and eager to complete
 all of the r Irchaser's financial obligations on every date when su

ch

payments was due or such obligation was to
 be r .L.rf:Jrnied.

If at any time before the Occupancy Date
 or the Closims, Date, as the case may be, the Vendor 

or its lawyer wrongly

terminates this Agreement by reason of 
the allege, default of the Purchaser, and the Purchaser i

s not in default or believes

he or she is not in default, the Purchaser 
shall not DC entitled to treat the wrongful termination

 by the Vendor as grounds to

terminate the Agreement. or to rescind t
he Agreement, or to enforce the Agreement, or to deny

 liability in a proceeding

unless and until:

the Purchaser offers to compl..,:te the Agr
eement by a written notice with an offer to the Vendor's Solicito

rs to

complete the Agreement within five Business Day
s of the date of receipt of the notice, and

(ii) the Vendor's Solicit: rs accept the offer by written
 notice within the five Business Days of receipt of the n

otice

and either appoints a new Closing Da
te in the acceptance letter or confirms the existing Occup

ancy Date or

Closing Date, as the case may be.

The Purchaser shall be entitled to a
ny applicable delay damages pursuant to the Tarion A

ddendum, but to no other damages

or claims. The acceptance of the P
urchaser's offer by the Vendor constitutes a waiver by the Pu

rchaser of all prior breaches

of the Agreement by the Vendor, a revocation of a
ny termination of the Agreement, and a re-instalm

ent of the Agreement.

Except for a delayed ( losing claim pursuant to the
 Tarion Addendum this, paragraph can be pleaded 

against the Purchaser

as a complete waiver GT estoppel in any othe
r proceeding between the Vendor and the Purchaser.

The Purchaser acknowledges that this Agre
ement supersedes all prior negotiations and all advert

ising material, constitutes

the entire Agreement between the Vendor a
nd the Purchaser, and that in entering into this Agree

ment the Purchaser relies

on DO representations, warranties, coll
ateral purchase agreements or prior negotiations o

r conditions affecting this

Agreement or the Property or the Lands,
 or supported thereby other than those set out her

ein in writing and more

specifically absolves the Vendor of any obligat
ion to perform or comply with any promises or rep

resentations as may have

been made by any sales representative, in a
ny sales brochure, in any sales office, in any 

model suite or in ally

advertisement unless the same have been
 reduced to writing either in this Agreement or any ot

her document signed by the

Vendor or the Vendor's Solicitors, or in the Co
ndominium Documents.

This Agreement cannot be terminated or modifie
d or amended except by a written document ex

ecuted in writing by the

parties, or by a written letter or letters b
y the parties lawyers, or as set out in the T

arion Addendum. The sales

representative of the Vendor does not have the 
authority to promise a change or amendment to

 the Agreement, a limitation

of any remedy of the Vendor, or a termination 
of the Agreement, and no promise of a sales re

presentative or officer of the

Vendor is valid unless and until signed by th
e Vendor. Conduct does not constitute a waiv

er of the requirement for a

written document to terminate or modify or am
end this Agreement.

A waiver by the Vendor of any breach of covenan
t or act of default by the Purchaser or failure 

by the Vendor to enforce its

rights herein shall not constitute any further 
waiver of the Vendor's rights.

If after Closing any dispute arises out of th
is transaction which is not subject to the dispu

te resolution provisions of the

Warranty Program, or in respect of which the 
Warranty Program declines to be involved, the 

Vendor shall have the option

to terminate this Agreement and to require a
 reconveyance of the Property, on paying to the

 Purchaser by certified cheque

the total of all sums paid by the Purchaser p
ursuant to this Agreement, except for HST,

 and all sums paid by the Purchaser

on account of municipal realty taxes on the 
Property. The said option may be exercised by

 the Vendor by giving notice to

the Purchaser by prepaid registered mail
 at any time within 365 days after the date the 

Vendor determines that the dispute

arose, or within 365 days after the date 
the Vendor determined that the Warranty Progra

m is either inapplicable or not

involved in the issues under dispute, wh
ichever period is later The Purchaser, if in possession, will vacate and

 will

reconvey, both within I() days of notice
 being given and will pay to the Vendor on

 account of the Purchaser's period of

possession a sum calculated at a yearly rate 
of 10°./0 of the Purchase Price. The Purchase

r agrees that the Purchaser will be

responsible for any damage caused to th
e Property during the Purchaser's period 

of possession, reasonable wear and tear

excluded, and further agrees that no claim f
or damages, compensation or other relief wi

ll accrue to or be pursued by the

Purchaser and hereby constitutes these pre
sents as a full release, waiver and estoppe

l of any such claim. For greater

certainty, the parties acknowledge that thes
e provisions shall not apply to any matter g

overned by the Warranty Program

during the period of time that any such matt
er may be subject to the dispute resolution 

mechanisms established under the

Warranty Program.

27. TIME OF THE ESSENCE

Time shall be of the essence of this 
Agreement in all respects, and any waiver

, extension, abridgement or other modificatio
n of any time

provisions shall not be effective unless m
ade in writing and signed by the parties h

ereto or by their respective solicitors who are 
hereby expressly

authorized in that regard.

28. NON-MERGER

All of the Purchaser's covenants, warranties, 
obligations and agreements herein contained

 in this Agreement, shall not merge on the 
Closing Date,

but shall remain in full force and ef
fect according to their respective terms, 

notwithstanding the conveyance to the Pur
chaser of title to the

Property and the payment of the Purchase 
Price. The Purchaser shall give further wri

tten assurances as to the non-merger of the
 Purchaser's

covenants, on Closing, if so requested by 
the Vendor. All of the Vendor's covenants

, warranties, obligations and agreements 
herein contained

expire at the later of the limitation period of
 a warranty under the Plan Act, a limitatio

n period under the Act or two years after the 
Closing Date.

WSLEGAL\075532 \00003 \13731963v1



- 17 -
The Kennedys - East Tower

July, 2016

29. SUCCESSORS AND ASSIGNS

This Agreement shall enure to the
 benefit of and be binding upon the par

ties and their respective personal representa
tives, and heirs, successors

and permitted assigns. In the event
 of the assignment by the Vendor of 

this Agreement, to the extent that the
 assignee thereof assumes the

covenants and obligations of
 the Vendor hereunder, the Vendor sh

all thereupon and without further agreeme
nt, be freed and relieved of all

liability with respect to this Agre
ement.

30. ELECTRONIC CONSENT AND 
CLOSING SYSTEM

(a) ELECTRONIC CONSENT TO 
THE DELIVERY OF DOCUMENTS EN

 ELECTRONIC FORMAT

(h)

Pursuant to the provisions of the 
Electronic Commerce Act 2000, S.O. 2000, as

 amended, the Purchaser hereby consents
 to

the delivery by the Vendor or 
the Vendor's Solicitors of the Condominium

 Disclosure Statement and the document
s

accompanying same, and any 
amendments thereto (including without

 limitation, any amendments to the Di
sclosure

Statement, and any documents 
pertaining to the interim occupancy closing

 and/or final closing of this transaction, and
 any

other information and/or 
documentation pertaining to this transactio

n such as the Forai 4 Certificates issued in
 connection

with the Purchaser's deposit c
heques, pursuant to section 81(6) of t

he Act), in electronic format including
 without

limitation, by copying such doc
uments onto a computer disk that is deliv

ered to die Purchaser or the Purchaser's Soli
citors

(instead of being in paper f
 nmat), or by delivering same via e-mail a

t the e-mail address of the Purchaser or the Purch
aser's

Solicitors, or by posting sach
 information or documentation on the int

ernet via the password-protected custome
r website

utilized by the Vendor to co
mmunicate with the Purchaser if the Vendor chooses to do so. In add

ition, the Purchaser

acknowledges and agree: th
at copies of the registered declaration an

d by-laws of the Condominium (incl
uding any

agreements authorized by any o
f the by-laws) may be delivered to 

the Purchaser's Solicitors via the Vendor's
 electronic

closing system described in 
Paragraph 30(b) hereof, rather than being d

elivered directly to the Purchaser or the P
urchaser's

Solicitors in paper format.

ELECTRONIC CLOSING 
SYSTEM

It is understood and agreed th
at the Vendor may utilize the services o

f an internet-based electronic transactio
n management

system to assist the Purchaser
, the Vendor, and their respective so

licitors in preparing the documents (and
 managing the

procedures) required to ;omp
lete the interim occupancy closing and

 the final closing of this transactio
n (hereinafter

referred to as the "Electronic Cl
osing System") through a secure p

assword protected intemet website uti
lized by the

Vendor or its solicitors (hereinafter 
referred to as the "eClose website"). A

s such, the Purchaser acknowledges 
and agrees

that the Vendor's or its solicitors d
elivery of some or all of the inter

im closing and/or final closing documen
ts, as well as

some or all of the Condomi
nium Documents, and/or any amendm

ents to same (including any amen
dments to the

Disclosure Statement, any revised b
udget statement and/or any status 

certificate or accompanying documenta
tion) may be

delivered electronically, by 
the Vendor or the Vendor's Solicito

rs uploading any such documentatio
n on the internet, via

the eClose website, and making 
same available for downloading (an

d ultimately for photocopying) by t
he Purchaser's

Solicitors (or alternatively, if
 the Vendor's Solicitors so choose,

 by the Vendor's Solicitors e-mailing s
uch documentation

directly to the Purchaser's So
licitors), and delivery by such m

eans shall be considered acceptable
 and effective for all

purposes. In light of the foregoing
, the Purchaser shall be obliged 

to retain a lawyer who is in good sta
nding with the Law

Society of Upper Canada and 
who either:

is (or following the execution of t
his Agreement, takes all necessary 

steps to become) a registered user o
f the

Electronic Closing System ad
ministered by eClose Guaranteed 

Inc., or any other entity selected by 
the Vendor

(the particulars of which can 
be obtained through the Vendor's 

Solicitors), to facilitate both the in
terim

occupancy closing and the fmal 
closing of this transaction; or

(ii) declines to become a registered u
ser of the Electronic Closing Syst

em or is otherwise unable or unwil
ling to

access and/or utilize the Electronic
 Closing System to facilitate bot

h the interim occupancy closing and th
e final

closing of this transaction, in which 
case, the Purchaser acknowledges 

that the Vendor's Solicitors shall t
hen be

required to employ additional non
-electronic systems and procedures

 in order to communicate with 
the

Purchaser's Solicitors in completi
ng this transaction, and the Purchas

er shall correspondingly be oblige
d to pay

to the Vendor's Solicitors (or corre
spondingly reimburse the Vendor o

n Closing for) all additional legal fee
s and

ancillary disbursements which m
ay be incurred by the Vendor or c

harged by the Vendor's Solicitors i
n order to

implement such additional non-
electronic systems and procedures

 (with the Vendor's Solicitors' legal 
fees for

implementing same being, a minim
um of 5500.00 plus 1-1ST, for each of

 the interim closing package and/o
r the

final closing package, and w
ith such fees being subject to increa

se, from time to time, without any 
requirement

or obligation to notify the Purchase
r of same prior to closing). The P

urchaser's failure to remit a certified
 cheque

for such fees (made payable t
o the Vendor's Solicitors) on the in

terim closing or final closing of this 
transaction

(as the case may be) shall automat
ically entitle the Vendor and the V

endor's Solicitors to refuse to co
mplete this

transaction and to refrain from 
providing occupancy of the Unit

 to the Purchaser and/or to refra
in from

electronically releasing the deed/
transfer of title to the Property t

o the Purchaser's Solicitors.

Nonvithstanding the utilization of 
the Electronic Closing System to

 manage and complete this trans
action, it is nevertheless

understood and agreed that the 
issues of tender, and the delivery 

and/or exchange of documents, 
monies and keys to the

Property, and the release thereo
f to the Vendor and the Purch

aser (as the case may be), shall
 continue to be governed by

(and he subject to the overridin
g provisions of) Paragraph 5 h

ereof

31. STATUS CERTIFICATE

The Purchaser hereby authorizes
 the Condominium Corporation, 

when created, to issue a certificate
 in the form prescribed

by the Act, stating any arrears o
n account of common expenses

 owed by the Purchaser (at the P
urchaser's cost and to be

adjusted for on the Statement of
 Adjustments as a credit to the 

Vendor or the Vendor's Solicitors).

32. MISCELLANEOUS

(a)

(b)

The meanings of the words and 
phrases used in this Agreement a

nd in any schedules annexed h
ereto shall have the

meanings ascribed to them in the
 Act, unless this Agreement or 

the context otherwise requires a
 different meaning for

same. This Agreement shall be
 read with all changes in gender

 and number required by the con
text. Any headings used

throughout this Agreement are 
for ease of reference only, and

 shall not be deemed or constr
ued to fonn a part of this

Agreement. Execution of this 
Agreement by facsimile transmi

ssion, PDF or other authorized 
electronic means shall be

binding upon each party hereto
 and upon the parties so signi

ng by facsimile transmission. 
This Agreement may be

executed in counterpart.

\\There the Purchaser is a corpo
ration, or where the Purchaser 

is buying in trust for a corporat
ion to be incorporated, or

where the Purchaser is buying
 in trust for another individu

al(s), the execution of this Ag
reement by the principal or

principals of such corporation
, or by the person named as th

e Purchaser in trust for a corp
oration to be incorporated or

other individual(s), as the case 
may be, shall be deemed and co

nstrued to constitute the persona
l guarantee of such person

or persons so signing with r
espect to the obligations of the

 Purchaser herein. The namin
g of the beneficiary its the

Agreement or the adoption or 
ratification of the Agreement by

 the beneficiary, by another part
y, or by a corporation, does

not remove the liability of the
 Purchaser for any act of de

fault before or after ratificatio
n. The beneficiary of the
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(,)

(d)

(e)

(1)

(g)

(h)

(k)

Purchaser's trust shall be deemed for al
l purposes to be the partner of the Purch

aser, and shall be jointly and several
ly liable

with the Purchaser to honour all of th
e obligations of the Purchaser and for dam

ages for any act of default of the Purcha
ser.

Purchaser further agrees that any pers
on who takes title to the Property as a

 beneficiary and/or pursuant to a direct
ion or

authorization signed by the Purchaser
 shall be deemed for all purposes to 

have signed this Agreement through th
e agency

of the Purchaser, or to be the pa
rtner of the Purchaser(s), and to be boun

d by the Agreement. Notwithstanding
 any other

term in this Agreement, the Vendor m
ay demand as a condition preceden

t to the Vendor's obligation to comp
lete the

transaction on the Occupancy Date
 and/or the Closing Date that any per

son referred to as a beneficiary and/o
r in a direction

or authorization as a person to be na
med as a transferee shall sign an ack

nowledgement on the Vendor's form
 agreeing to

be bound by this Agreement an
d provide evidence, acceptable to th

e Vendor, that such beneficiary or person
 to be named

as transferee has applied for and 
received approval as having sufficient

 financing. The completion of this Agr
eement on

the Occupancy Date and/or the C
losing Date without an acknowledgeme

nt is not a waiver of the Vendor's right to
 demand

the acknowledgement. It is an act of default by the o
riginal Purchaser and transferee to ref

use to provide the

acknowledgement, and the Vend
or may deliver on the Closing Date a

 transfer excluding such a transferee. If the
 Purchaser

does not take title to the Property 
on the Closing Date, the Purchaser i

s nevertheless still jointly and severall
y bound with

the transferee(s) for all of the obl
igations of the Purchaser after closing a

s if he or she had received title.

Except for anything contrary to
 the Tarion Addendum, if any par

agraph in this Agreement, or any claus
e or provision of

any paragraph, or the application 
of the Agreement, paragraph, clause

 or provision therein to any circumstanc
e shall be

held to be invalid or unenforceab
le, then the remaining clauses, pro

visions and paragraphs of this Agree
ment or the

application thereof to any circums
tance shall be severed from this Ag

reement, the remainder shall not he affe
cted by such

holding, the unenforceable prov
ision or paragraph shall be disrega

rded, the Agreement shall be interprete
d as if such

provision or paragraph were ne
ver included, and the Agreement 

shall continue to be valid and enforceabl
e to the fullest

extent permitted by law. In the ca
se of anything contrary to the Tarion.

 Addendum, the paragraph, clause or
 provision shall

be limited or modified so that i
t shall comply with such requirem

ent, but only to the extent necessary t
o make it comply

with the Tarion Addendum. W
henever in this Agreement the Ven

dor or someone else may provide a ce
rtificate that is

deemed to be conclusive and bindi
ng on the Purchaser, the Vendor 

has the unfettered right and discretion t
o determine who

shall provide the certificate, and
 the Vendor's choice is deemed to be

 conclusive and binding on the Pur
chaser.

The Purchaser's initial deposit
 cheque will only be deposited

 by the Vendor following the expiry
 of the -Purchaser's

statutory ten (10) day rescission
 period, and statutory interest wil

l only commence to accrue at the pres
cribed rate from and

after the respective dates that
 die Purchaser's deposit cheques h

ave been respectively deposited into
 the Vendor's account

for the project.

Acceptance by the Vendor of th
is offer shall be deemed to have b

een sufficiently made if this Agreem
ent is executed by

the Vendor on or before the Irrevo
cable Date without requiting any

 notice of such acceptance to be
 delivered to the

Purchaser prior to such time. W
ithout limiting the generality of t

he foregoing, acceptance of this offe
r (or any counter-

offer with respect thereto) may
 be made by way of facsimile tr

ansmission (or similar system repro
ducing the original)

provided all of the necessary s
ignatures and initials of both part

ies hereto are duly reflected on or 
represented by the

facsimile copy of the Agreement
 so transmitted, and such acceptanc

e shall be deemed to have been eff
ected or made when

the accepted offer (or counter-offe
r as the case may be) is transmit

ted to the intended party.

As soon as prescribed security f
or the said deposit monies has be

en provided in accordance with the Act
, and any required

replacement security has been
 provided by the Vendor to the War

ranty Program, the Vendor's Solicito
rs shall be entitled to

release such funds to the Vendor
. The Purchaser acknowledges 

that the Vendor's Solicitors shall be 
entitled to release and

disburse any deposits to the Ve
ndor (or as the Vendor may di

rect), in excess of 520,000.00 when
 one or more excess

condominium deposit insura
nce policies issued by any insure

rs selected by the Vendor author
ized to provide excess

condominium deposit insurance
 in Ontario insuring the deposit m

onies so withdrawn or intended 
to be withdrawn and

delivers the said excess cond
ominium deposit insurance poli

cy or policies to the Purchaser or his/he
r solicitors. In the

event that a cheque or bank draft 
is delivered to the Vendor by a 

third party on behalf of the Purchase
r (i.e. drawn on the

bank account of such third par
ty rather than on the bank accou

nt of the Purchaser) then such bank dra
ft or cheque shall be

deemed to be a payment mad
e by such third party as auent for 

and on behalf of the Purchaser, in w
hich case it is agreed

that the certificate confirmin
g that such deposit monies are bei

ng held in a designated trust acc
ount by the Vendor's

Solicitors pending the comp
letion or termination of this tran

saction or the provision of prescribed 
security in respect of

same (being Form 4 prescribed 
under the Act) shall be issued an

d delivered directly to the Purchaser on
ly, and not to such

third party.

Purchaser consents to the collecti
on and use of personal informatio

n with respect to compliance by
 the Vendor with the

provisions of The Personal 11
#-or-motion Protection and Electroni

c _Documents Act, S.C. 2000, as am
ended, the Purchaser

hereby consents to the coll
ection and use by the Vendor of the 

Purchaser's personal information (
which includes personal

information set out in this Agre
ement and other personal informat

ion obtained by the Vendor both 
before and after the

execution of this Agreement),
 including, but not limited to the P

urchaser's name, home address, e
mail address, facsimile

number, telephone number, soci
al insurance number, date of bi

rth, marital status, residency sta
tus, financial information

(collectively, the "information") 
and the Purchaser agrees that th

e Vendor may disclose and distribut
e the Information or

any parts thereof to any third 
parties involved in the sale, cons

truction, development and financ
ing of the Property,

including, without limitation: (1)
 lenders supplying construction 

or other financing to the Vendor,
 and parties including

legal counsel, representing such
 lenders; (2) lenders supplying f

inancing to the -Purchaser with respect to the acq
uisition of

the Property and lenders intro
duced to the Purchaser by the Ve

ndor in connection with such fi
nancing, and parties,

including legal counsel, repr
esenting such lenders; (3) Tarion

 Warranty Corporation; (4) third
 parties which provide

utilities or services to the Prop
erty (such as for example, suppl

iers of security systems, telep
hone, cable television,

telecommunications, utilities a
nd utility monitoring); (5) third par

ties providing labour and/or materi
als for the construction

of the Property; (6) any rel
evant Governmental Authority, 

including any department, division o
r agency thereof; (7) the

Vendor's Solicitors in connectio
n with the completion of the 

transaction of purchase and sale co
ntemplated by this

Agreement, including the closing 
by electronic means, including by

 the way of Teraview electronic 
registration system;

and (8) the operator of any in
temet based electronic transacti

on management system retained an
d/or implemented by the

Vendor (inclusive of the Electro
nic Closing System and/or eClos

e website).

The Vendor expressly reserve
s its right to market units in the 

Condominium in a block or blocks t
o investors. The portion

of the units to the nearest anti
cipated 25')//0 that the Vendor intend

s to lease is 0%. This percentag
e estimate may met  or

decrease as; market conditions
 for sales fluctuate.

This Agreement has been 
made in the Province of Ontario and

 for all purposes shall be constr
ued in accordance with and

shall be governed by the laws 
of the Province of Ontario. Th

e parties further agree that any liti
gation or arbitration

concerning this Agreement s
hall be tried or heard in the co

urts of the Province of Ontario or 
by a single arbitrator in

Ontario, and the place of trial or 
arbitration shall be in the City of 

Toronto. In the event of an arbitra
tion, either party may

appeal the decision to the Sup
erior Court of Justice within the j

urisdiction where the arbitration w
as held with the same

judicial criteria for appeal as i
s exercised by the Court of Appeal

 for Ontario.

.Each sales representative at
 the sales office is the agent of the

 Vendor and will be compensate
d for by the Vendor. As set

out herin, the sales representative 
does not have the authority to giv

e advice to the -Purchaser or bind the Vendor by 
any

promise or representation made
 orally or in writing. The sig

nature of the Vendor or the Vendor'
s Solicitors on a written

document is required in order to
 bind the Vendor to a promise or 

representation.
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(I) The Purchaser acknowledges on his or her behalf an
d on behi If of the Corporation and agrees that notwithstanding any

rights or causes of action which he or she might othe
rwise ha‘ at law or in equity arising out of this 'Agreement, neither

he, she nor the Condominium shall assert any suc
h rights nor h',ve any claim or cause of action (as a result of any matter or

thing arising under or in connection with this 
Agreement) ag tinst any person, firm, corporation or other legal entity other

than the person, firm, corporation or legal entity 
specificali named or defined as the Vendor herein, even though the

Vendor may be found to be a nominee or age
nt of anott. er person, firm, corporation or other legal entity and this

acknowledgement and agreement may be pleaded as 
an es oppel and bar against the Purchaser or the Corporation and any

action or proceedir, brought by the Purchaser 
to the Cop 'ration to assert any of such rights, claims, or causes of action.

The Purchaser further acknowledges that the Ven
dor may 1. 't be the registered owner of Lands and/or the Residential Unit

or any other unit on the Closing Date but will ca
use title to the Property to be conveyed to the Purchaser on Closing. The

Purchaser further acknowledges, and so accepts
 and agree , that any representations, warranties, agreements, covenants

and obligations contained herein or flowing from 
any docuiws at delivered pursuant to this Agreement will be those of the

Vendor and not those of the registered owner o
f the Lanc ,s and/or any units, namely the declarant of the proposed

Condominium. The Purchaser further acknowle
dges and S. accepts that if the Vendor is not one and the same as the

declarant, then in such event the declarant will 
be execu, ag the declaration as registered owner of the Lands only, as

required by the Act, and that save only for s
tatutory 'lab in-); under the Act regarding a shortfall in the first year operating

budget of this Condominium, the declaran
t has nu obligations or liabilities of any nature or kind whatsoever to the

Purchasers (/residents) or to the Condomini
um. Th, Purchaser acknowledges that the Vendor may assign the benefit of

these acknowledgements to the declarant and 
the P. rehascr further acknowledges that this acknowledgement may be

pleaded by the Vendor and/or the declarant a
s a bar or estoppel • a any claim to the contrary.

(m) In the event that any of the documents delivered 
by the Vendc s Solicitors to the Purchaser or the Purchaser's Solicitors for

execution by the Purchaser are signed in foreign 
cliaracers lettering (which bears no relation to the Purchaser's name in

English, as same appears in the documents b
ang execu: iid) then the Purchaser agrees to ensure that his or her signature is

duly witnessed and that a statement is adder 
in English by such witness confirming that the witness saw the Purchaser sign

the document after same had been read to tI e Pur
chaser and the Purchaser appeared to fully understand same.

(n) The Purchaser acknowledges that the Ve. 
dor may not be the registered owner of the Property and may not be the

registered owner of the Property on the Cloi
. 'Ma Date. In such case, the Purchaser acknowledges and so accepts that

 all

obligations of the Vendor hereunder 
(inclusive of any covenants, representations, warranties or assurances) are those

 of the

Vendor alone and not the registered owner 
of tht Lar.ds and the Purchaser covenants and agrees that the Purchaser shall

have no recourse or entitlement to 
any claim whaisi ,,iver against the registered owner of the Lands for any obligation

s of

the Vendor under this Agreement and 
that any representations, warranties, agreements, covenants and obligations

contained in this Agreement or flowing from
 any iocuments delivered pursuant to this Agreement are those of the V

endor

and not those of the registered owner of the P
rop.;rty.
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Scheoule B

THE SEATTLE / P 2BD + 2B - A

2 Becroom + Den - 778 Soft.

Floor 2

THE KENNEDYS
CONDOMINIUMS

Suite#  0 1 E

Level

Unit#  I 

Date  her  9 i , 

Purchasers Initials  
4_

Purchasers Initials  
r./.ii

Vendor Initials ii v 1

This plan is not to scale and subject to architectural review and revision incl
uding without limitation, the Unit being constructed with a layout that is the r

everse of that set out above.All materials, specifications, details and

dimensions, if any, are approximate and subject to change without notice in
 order to comply with building site conditions and municipal, structural, Vend

or and/or architectural requirements. Actual floor area may vary in

accordance with Bulletin 22 published by the Tarion Warranty Corporation. B
ulkheads are not shown on this plan and may be located in areas of the Unit

 as required to provide venting and mechanical systems. Balconies,

Terraces and Patios if any are exclusive use common elements, shown for di
splay purposes only and location and size are subject to change without notic

e. Window location, size and type may vary without notice. E. & O.E.



SCHEDULE "C" - STANDARD FEATURES AND FINISHE
S

I nterior Suite Finishes

• Wide Plank Engineered Laminate flooring for foye
r, living/dining, bedroom and den* from Vendor's standard

samples.

• White 12" x 12" ceramic tile for storage and laund
ry room floors

• 8'6" foot Stippled-ceilings

floor-to-ceiling heights are approximate and are n
ot applicable to areas under mechanical bulkheads.

• Wood door casings with matching trim and 4" b
aseboards

• Solid core wood veneer suite entry door compl
ete with brushed chrome lever handle.

• Glass sliding partition doors, as per plan

• Semi solid interior doors complete with brushed chr
ome lever handle, as per plan

• Semi solid sliding closet doors or slab swing clos
et door as per plan

• White plastic coated ventilated wire shelving in al
l closets

• Light fixture installed in hallway

• Ceiling light fixture in bedrooms

• Capped ceiling outlet in dining room and den

• Paint colour white

• Stacked washer and dryer-24", front loading

Gourmet Kitchen Features

• Custom-style kitchen cabinetry from Vendor's 
standard samples.

• Choice of stone kitchen counter top from Ven
dor's standard samples.

• Designer tile backsplash from vendor's stan
dard samples.

• Single stainless steel under mount sink with
 single-lever-pull-out faucet, as per plan.

• 6 1/4" Premium Laminate flooring from Vend
or's standard samples.

• Refrigerator- counter-depth, bottom freezer, an
d stainless steel finish

• Slide in oven with cook top- stainless steel f
inish

• Stainless Steel Dishwasher

• Microwave Stainless Steel finish

• Hood Fan

Bathroom Features

• Choice of stone countertop and under mou
nt basin from Vendor's standard samples

• Quality designed cabinetry from Vendor's st
andard samples

• 5' white soaker tub, as per plan

• Fixed glass panel tub enclosure, as per plan

• Glass shower door for bathrooms with separat
e showers, as per plan

• Acrylic base shower tray for floor of all separ
ate shower enclosures from Vendor's standard samples

.

• Elongated one-piece toilet in white

• Vanity Mirror

• Chrome single-lever faucet

• Wall sconce lighting

• Waterproof shower light fixture

• Choice of porcelain tiies for bathroom floors,
 walls of bathtub and shower enclosure or separate show

er walls

from Vendor's standard samples

• Bathroom exhaust vented to exterior

• Privacy lock

• Chrome finished temperature controlled and pressu
re balanced valve in all bathrooms



THE TECHNOLOGY

• Two-Pipe fan coil for year round control of heating a
nd cooling

• Individual suite hydro meter

• 100 amp service panel with automatic circuit breaker

• White Decora-style switches and matching plugs

• Cable TV outlets located in living room, all bedroom 
and den (one per room)

• Telephone outlets located in living room, all bedroom and 
den (one per room)

• Suite entry door to have door contact and keypad co
nnect to lobby concierge desk

• Weather proof electrical outlet located on balcony

Please Note: The Vendor shall have the right to 
make reasonable char, es in the opinion of the Vendor in the plans 

and specifications if required and to

substitute other material for that provided for her
ein with material that is of equal or better quality than that provided for here

in. The

determination of whether or not a substitute mater
ial is of equal or better quality shall be made by the Vendor's architect whose

determination shall be final and binding. The Purchas
er acknowledges that colour, texture, appearance, grains, veining. natural varia

tions in

appearance etc. of features and finishes installed
 the Unit may vary from Vendor's samples as a result of normal manufacturing a

nd

installation processes and as a result of any such .in
ishes being of natural products and the Purchaser agrees that the Vendor is

 not

responsible for same. The Vendor is not resp
onsible for shade difference occurring in the manufacture of items such as, but

 not limited to,

finishing materials or products such as carpet, ti
les, bath tubs, sinks and other such products where the product manufacturer e

stablishes

the standard for such finishes. Nor shall the Vend
or be responsible for shade difference in colour of components manufactured

 from

different materials but which components are design
ed to _pe assembled into either one product or installed in conjunction with a

nother

product and in these circumstances the product a
s mant.ractured shall be accepted by the Purchaser. Purchaser acknowledges 

and agrees

that carpeting may be seamed in certain circums
tanceE and said seams may be visible. Purchaser acknowledges and agrees th

at pre-

finished wood flooring (if any) may react to normal fl
ucr.uating humidity levels inducing gapping or cupping. The Purchaser acknowl

edges

that marble (if any) is a very soft stone which will
 requIre a substantial amount of maintenance by the Purchaser and is very easil

y scratched

and damaged. Plan and specifications are subjec
t to :Mange without notice. E & O.E.

YOUR NEW HOME IS PROTECTED BY FOUR LEV
ELS OF GUARANTEES

• One Year Guarantee on the workmanship and mater
ials of your new home, a guarantee backed by the "TARION" New Home

Warranty Program (the new name for the tusted Ontar
io New Home Warranty Program).

• Full 2 years coverage on electrical, plumbing, heat deliv
ery & distribution system.

• The "TARION" New Home Warranty Prop am 7 Year
 Structural Guarantee on major structural components of your new home.

• Individual components in your new home .1re guaran
teed by the manufacturer. Warranties provided by these reputable brand-name

manufacturers are all passed on to you.

*See the TARION New Home Warranty Program 
for full warranty details.

**Refer to Schedule "A" suite layout to determine width o
f refrigerator and range.
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THE KEN NEDYS —EAST TOWER

SCHEDULE D

OCCUPANCY LICENCE

CREATION OF LICENCE AND PAYMENTS 

(a) If title to the Property is not conveyed to the Purchaser at the time o
f occupancy, the Purchaser shall occupy the Property

pursuant to the Licence created by this Agreement. The Licence shall
 terminate on the earlier of the Closing Date or the date

that the Licence terminates pursuant to this Agreement.

(b) The Purchaser shall pay to the Vendor an Occupancy Fee, calculated
 in accordance with the terms of the Agreement as an

occupancy charge on the first day of each month, in advance, during occup
ancy. The Occupancy Fee may be recalculated by

the Vendor, from time to time, based on revised estimates of the it
ems which may be lawfully taken into account in the

calculation thereof and the Purchaser shall pay to the Vendo
r such revised Occupancy Fee and /or replacement or

supplementary cheques within 15 days of notice of same from the Ven
dor. If the Occupancy License is extended beyond 12

months, the Purchase shall, within 15 days of written demand by the Vendor,
 provide from time to time 12 further post-dated

cheques for each year of the Occupancy Licence.

The Purchaser shall make all Occupancy Fee payments without objectio
ns or deduction, and all such payments shall be

subject to readjustment on the Closing Date.

(d) The Purchaser shall provide to the Vendor prior to occupying the Resid
ential Unit, each and every one of the following:

(e)

2.

(i) A certified cheque or bank draft for payment of the Occupancy Fee for the stub period between the Oc
cupancy

Date and the last day of the month, or for the entire month if the Occupancy Date i
s the first day of a month,

(ii) Eleven (11) post-dated cheques, one for the 11 months following the Occupancy Date
, each payable on the first

day of each month, or by an alternative pre-authorized payment plan as directed 
and required by the Vendor;

A clear execution certificate against the Purchaser and each person intended to be
 named by the Purchaser as a

Transferee;

(iv) Payment by bank draft or certified cheque of any upgrades or extras (including 
HST) ordered by the Purchaser

but not yet paid for;

(v) Payment by bank draft or certified cheque of all sums owing to the Vendor or
 the Vendor's Solicitors arising

from the default of the Purchaser;

(vi) Proof of insurance, as set out at Paragraph 2 (c), and

(vii) Any other documents or sums required to be paid or delivered pursuant t
o this Agreement with payment by

bank draft or certified cheque.

The Purchaser shall in addition to the Occupancy Fee, be respon
sible for, and pay when due, all charges for utility services

provided to the Property during the term of the Occupancy Lice
nce including without limitation, electricity, gas, water and

sewage charges. unless the same are included in the proposed con
dominium expenses.

OBLIGATIONS DURING OCCUPANCY LICENCE

The Purchaser shall use the Residential Unit only as a singl
e family residential dwelling and the Property shall be occupied

only by the Purchaser and his/her immediate family or such 
other person or persons approved in writing by the Vendor in its

sole and unfettered discretion. The Purchaser agrees to comply with
 the provisions of the Agreement and the terms of the

Condominium Documents

The Purchaser shall not assign the right to reside in o
r occupy or permit occupancy of the Residential Unit by any other

person, or otherwise part with possession of the Property excep
t as set out in this Agreement without the consent of the

Vendor, which consent may be arbitrarily withheld.

The Purchaser shall maintain the Property in a clean and sanitary 
condition and shall not make any alterations, improvements

or additions to the Property without the written approval of the V
endor, which approval may be arbitrarily and unreasonably

withheld. The Purchaser agrees to indemnify and save harmless the Ve
ndor as a result of a breach of this provision by the

Purchaser.

The parties hereto agree that acceptance of possession of the Pro
perty hereunder by the Purchaser or any member of his/her

family or such other person or persons as approved in writi
ng by the Vendor shall not be deemed in any way as a release or

abandonment of any of the Purchaser's or the Vendor's rights under this A
greement and time shall continue to be of the

essence. The Vendor may enforce the provisions of this 
Occupancy Licence separate and apart from the provisions of the

Agreement.

The Purchaser agrees to obtain public liability insuranc
e during his/her occupancy for a sum of not less than 52,000,000.00

naming the Purchaser and his/her family members as loss 
payees with a cross liability endorsement in favour of the Vendor

and to provide proof of such insurance prior to the Occupancy 
Date if requested by the Vendor.

The Vendor shall not be liable for any death or injury arising 
from or out of any occurrence in, upon, at, or relating to the

Condominium, or the -Property or damage to property of the Purchaser or of others 
located on the Condominium or any unit

therein, and shall also not be responsible for a loss of or da
mage to any property of the Purchaser or others front any cause

whatsoever. whether or not any such death, injury, loss or dam
age results from the negligence of the Vendor, its agents,

servants or employees, or other persons for whom it may at la
w be responsible. The Vendor shall not be liable for any

damage caused by other owners. occupants, tenants, invitees or any other person
 on the Condominium or by occupants of

adjacent property thereto, or the public, or caused by construction 
or by any private, public or quasi public work.
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(g) All property of the Purchaser kept
 or stored on the Condominium or

 on or in the Property shall be so kept
 or stored at the risk

of the Purchaser only and the Pur
chaser shall indemnify the Vendor 

and save it harmless from and again
st any claim arising

out of any damages to the same, i
ncluding, without limitation, any sub

rogated claims by the Purchaser's 
insurers.

(h) Notwithstanding any other terms
, covenants and conditions conta

ined in this Agreement, and in additi
on to Paragraphs 2(f)

and 2(g), the Purchaser shall prot
ect, indemnify and hold the Ve

ndor harmless from and against any a
nd all loss (including

loss of all occupancy payments p
ayable by the Purchaser pursuant

 to this Agreement), claims, actions, d
amages, liability and

expense in connection with loss 
of life, personal injury, damaged p

roperty or any other loss or inj.tuy whatsoever arising from

or out of this Agreement, or 
any occurrence in, upon or at the Co

ndominium, or the Property, or t
he occupancy or use by the

Purchaser of the Condominium
 or any part thereof or the P

roperty, or occasioned wholly or in part b
y any act or omission of

the Purchaser or by anyone 
permitted to be on the Condomi

nium or the Property by the Purchas
er. If the Vendor shall,

without fault on its part, be made 
a party to any litigation commenc

ed by or against the Purchaser, then the
 Purchaser shall

protect, indemnify and hold the 
Vendor harmless and shall pay al

l costs, expenses and reasonable legal
 fees incurred or paid

by the Vendor in connection wi
th such litigation.

(i) The Purchaser acknowledges 
that the Vendor holds a fire insur

ance policy only on the Condominium
 (as required under the

Condominium Act) and not o
n any improvements or betterm

ent made by or on behalf of the Purchase
r. It is the responsibility

of the Purchaser after the O
ccupancy Date to insure improve

ments or betterment to the Residential
 Unit and to replace andlor

repair same if they are remov
ed, injured or destroyed.

3. TERMINATION OF LICENCE

(a)

(b)

(c)

(d)

(k)

The provisions of this Article
 apply to the termination of the Oc

cupancy Licence prior to a Closing Da
te pursuant to the terms

of this Agreement, or by o
rder of a Court or Arbitrator, or by

 the Creating Documents, or by reas
on of the default of the

Purchaser.

If the Creating Documents h
ave not been registered within eigh

teen (IS) months after the Occupancy 
Date the Vendor shall

have the right to terminate the A
greement and this Occupancy Lic

ence by notice in writing to the Purchase
r of the Purchaser's

Solicitors effective the last day
 in the month following the mo

nth in which said notice is Oven. N
o such notice or right to

terminate can be given or exe
rcised by the Purchaser after th

e date that the Creating Documents ha
ve been registered.

The Purchaser shall vacate th
e Property on the date fixed in 

the notice given pursuant to Paragraph 3
(b) or on any date fixed

by the Vendor pursuant to 
the terms of the Agreement or by

 a Court or arbitrator for possession (the
 "Termination Date").

The Purchaser shall deliver a
ll keys and passcards to the proper

ty manager and shall leave the Proper
ty in its original state,

reasonable wear and tear exc
epted, and make good any damag

es caused by any improvements or 
fixtures to the Property not

authorized or installed by t
he Vendor. The property manager may require 

a joint inspection of the Property 
after the

Purchaser has provided vac
ant possession of the same.

Within 30 days after the Termi
nation Date, the Vendor shall deliver

 a report in writing from one or mo
re Consultants as to

any of the fixtures removed
 from the Property and all damage to t

he Property or the common elemen
ts attributed or caused by

the Purchaser or other occup
ants of the Property or invitees, or

 those when the Purchase is in l
aw responsible. The report

shall also include the actua
l or anticipated repair costs, and incl

ude as part of the total costs a 20
 per cent allowance for the

Vendor's costs to make the r
epairs, plus FIST. The report shall b

e final and binding on the Vendor an
d the Purchaser.

The Purchaser shall pay the tot
al costs of the repairs to the Ve

ndor within 10 days of delivery of th
e Report. For all repairs

for which there are estimates, t
he amounts shown as estimates

 shall be deemed to be final and bindi
ng on the Vendor and the

Purchaser.

If the Purchaser is entitled 
to a refund of the deposits, either

 with or without interest, the same sha
ll be paid within 40 days

after the Termination Date, if 
the Purchaser has delivered vacant p

ossession of the Property. The Ven
dor shall set off against

the payment the total cost ide
ntified in the Report and any of

 the other sums identified in Paragraphs 3
(g), 3(h), and 3(i).

If the Purchaser overholds po
ssession of the Property after the

 Termination Date, the Vendor shal
l be entitled to payment of

the Occupancy Fee on a per die
m basis until die date the Purcha

ser delivers vacant possession of the P
roperty.

If the Purchaser fails to give 
the Vendor vacant possession of the

 Property on the Termination Date, 
the provisions of Section

58(1)(4) of the Residential 
Tenancies Act S.O. 2006, as ame

nded, shall apply with respect to
 the termination of the

occupancy of the Purchaser. 
If the Vendor is required to apply

 for a court or tribunal for an orde
r terminating the Purchaser's

occupancy of the unit, the Pu
rchaser shall reimburse the Vend

or for all costs and legal fees, on 
a full indemnity basis, the

Vendor may incur in so doing.

The Vendor shall not be respon
sible or liable for reimbursing 

the Purchaser for any decorat
ion or installation of any

finishings or any other items un
dertaken by the Purchaser for the

 Property and the Purchaser sha
ll pay to the Vendor the costs

to identify any fixtures removed
 from the Property identified in 

the report.

If the Purchaser defaults on 
any of the Purchaser's obligatio

ns pursuant to this Agreement 
while the Purchaser is in

occupation of the Property, or 
if the Purchaser fails to comp

lete the Agreement on the Closi
ng Date, the Vendor, in addition

to all other remedies granted t
o it, may terminate this Agreeme

nt and the Occupancy Licence b
y written notice, and fix a

Termination Date by such noti
ce. The provisions of Paragraph

s 3(b) to 3(c) 3(g), 3(h) and 3
(i) Lipp-1y to such termination

mututis mulandzs.

Upon the termination of the 
Occupancy Licence the Vendor, a

nd its officers directors, agents 
and servants shall not be liable

for any damages or costs 
whatsoever, including without 

limiting the generality of the foreg
oing for am,,, loss of b.i:trr,ain,

relocating costs, loss of use o
f deposit monies or for any pro

fessional or other fees paid in rel
ation to this transaction, unless

the same is required to be paid 
under the Plan Act.
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III TARION
PROTECTING ONTARIO'S NEW HOME BUYERS

Condominium Form

(Tentative Occupancy Date)

Property  The Kennedys Condominiums

Statement of Critical Dates
Delayed Occupancy Warranty

This Statement of Critical Dates fo
rms part of the Addendum to which it is attached, which in turn forms part of the

agreement of purchase and sale 
between the Vendor and the Purch

aser relating to the Property. The Vendor mu
st

complete all blanks set out belo
w. Both the Vendor and Purchaser mus

t sign this page.

NOTE TO HOME BUYERS: Please v
isit Tarion's website: www.tarion.co

m for important information about all

of Tarion's warranties includin
g the Delayed Occupancy Warranty,

 the Pre-Delivery Inspection and other matters

of interest to new home buyer
s. You can also obtain a copy o

f the Homeowner Information Package whic
h is

strongly recommended as essent
ial reading for all home buyers. 

The website features a calculator which will a
ssist

you in confirming the various 
Critical Dates related to the occupa

ncy of your home.

VENDOR TARN CONSTRUCTION CORPORATION

PURCHASER

1. Critical Dates

Full Name(s)

Seokumarie Kowlessar

Full Name(s)

The First Tentative Occupancy Date, which is the date that the Vendor

anticipates the home will be completed
 and ready to move in, is:

The Vendor can delay Occupan
cy on one or more occasions by setting

 a subsequent

Tentative Occupancy Date, in acc
ordance with section 1 of the Addendum by giving

proper written notice as set out in sect
ion 1.

By no later than 30 days after the Ro
of Assembly Date (as defined in sect

ion 12), with at

least 90 days prior written notice, 
the Vendor shall set either (i) a F

inal Tentative

Occupancy Date; or (ii) a Firm O
ccupancy Date.

For purchase agreements signed 
after the Roof Assembly Date, the First Tentative

Occupancy Date is inapplicable a
nd the Vendor shall instead elect and s

et either a Final

Tentative Occupancy Date or Firm O
ccupancy Date.

or

If the Vendor sets a Final Tenta
tive Occupancy Date but cannot pr

ovide

Occupancy by the Final Tentative O
ccupancy Date, then the Vendor sh

all set a Firm

Occupancy Date that is no later t
han 120 days after the Final Tentat

ive Occupancy

Date, with proper written notice as s
et out in section 1 below.

If the Vendor cannot provide Occupan
cy by the Firm Occupancy Date, th

en the Purchaser

is entitled to delayed occupancy 
compensation (see section 7 of the Add

endum) and the

Vendor must set a Delayed Occu
pancy Date which cannot be later than

 the Outside

Occupancy Date.

the 5th day of October, 2020.

the day of , 20 

Final Tentative Occupancy Date

the day of , 20 

Firm Occupancy Date

The Outside Occupancy Date, w
hich is the latest date by which 

the Vendor agrees

to provide Occupancy, is: 
the 2nd day of October, 2023.

2. Notice Period for an Occupancy Del
ay

Changing an Occupancy date req
uires proper written notice. The Ven

dor, without the

Purchaser's consent, may delay Occu
pancy one or more times in accordan

ce with section

1 of the Addendum and no later tha
n the Outside Occupancy Date. No

tice of a delay

beyond the First Tentative Occupanc
y Date must be given no later than:

(i.e., at least 90 days before the First Tentative Occupancy Date), or e
lse the First

Tentative Occupancy Date automatically
 becomes the Firm Occupancy Date.

3. Purchaser's Termination Period

If the home is not complete by the
 Outside Occupancy Date, then th

e Purchaser can

terminate the transaction during 
a period of 30 days thereafter (

the "Purchaser's

Termination Period"), which period
, unless extended by mutual agreemen

t, will end on:

If the Purchaser terminates the tra
nsaction during the Purchaser's Te

rmination Period,

then the Purchaser is entitled to de
layed occupancy compensation and 

to a full refund of

all monies paid plus interest (see sec
tions 7, 10 and 11 of the Addendum).

the 7th day of July, 2020.

the 1st day of November, 2023.

Note: Any time a Critical Date is set o
r changed as permitted in the Addend

um, other Critical Dates may change a
s well. At any given time

the parties must refer to: the most re
cent revised Statement of Critical Dates

; or agreement or written notice that s
ets a Critical. Date, and

calculate revised Critical Dates using
 the formulas contained in the Adden

dum. Critical Dates can also change 
if there are unavoidable

delays (see section 5 of the Addend
um).

(.el
-Acknowledged this  I  day of  (2,()  , 2016.1 

VENDOR:  , -- -------------__

\-
PURCHASER:  



TARION
PROTECTING ONTARIO'S NEW HOME BUYERS

Condominium Form

(Tentative Occupancy Date)

Addendum to Agreement of Purchase and Sale

Delayed Occupancy Warranty

This addendum, including the accompanying S
tatement of Critical Dates (the "Addendum"), forms

 part of the

agreement of purchase and sale (the "Purcha
se Agreement") between the Vendor and the Purchaser rel

ating to the

Property. This Addendum is to be used for a tr
ansaction where the home is a condominium unit (that is no

t a vacant

land condominium unit). This Addendum contains important provisions that ar
e part of the delayed occupancy

warranty provided by the Vendor in accordance 
with the Ontario New Home Warranties Plan Act (the "ON

HWP Act").

If there are any differences between the pro
visions in the Addendum and the Purchase Agreemen

t, then the

Addendum provisions shall prevail. PRIOR TO
 SIGNING THE PURCHASE AGREEMENT OR ANY AM

ENDMENT

TO IT, THE PURCHASER SHOULD SEEK
 ADVICE FROM A LAWYER WITH RESPECT TO THE PU

RCHASE

AGREEMENT OR AMENDING AGREEMENT, THE ADDENDUM AND THE DELAYED OCCUPANCY

WARRANTY.

Tarion recommends that Purchasers registe
r on Tarion's MyHome on-line portal and visit Tarion's website —

tarion.com, to better understand their rights and
 obligations under the statutory warranties.

The Vendor shall complete all blanks set ou
t below.

Vendor TARN CONSTRUCTION CORPORATION

Full Name(s)

44777  2035 Kennedy Road

Tarion Registration Number

416-293-1414

Address

Toronto ON M1T 3G2

Phone 
City Province Postal code

info@kennedycondos.com

Fax 
Email*

PURCHASER Seokumarie 
Kowlessar

Full Name(s)

1 1 Rensburgh Drive Scarborough Ontario M1K 3A2 

Address 
City Province Postal Code

416-759-0205

Phone
davi1992@rogers.com

Fax 
Email*

PROPERTY DESCRIPTION

2035 Kennedy Road

Municipal Address

Toronto 
Ontario

City
Province Postal Code

Part Lot 28, Concession 2, designated as Pa
rts 1 and 2, Plan 66R-12484, being P.I.N. 061

64-0197 (LT), and Lot 19, Registrar's

Compiled Plan 9945, designated as Part 1, Pla
n 66R-28554, being all of P.I.N. 06164-0509 (LT

) 

Short Legal Description

INFORMATION REGARDING THE PRO
PERTY

The Vendor confirms that:

(a) The Vendor has obtained Formal Zoning 
Approval for the Building.

If no, the Vendor shall give written notice to 
the Purchaser within 10 days after the date that

Formal Zoning Approval for the Building is 
obtained.

(b) Commencement of Construction: 0 ha
s occurred; or °I4 is expected to occur by the  

15th

day of  August, 2017.

0 Yes No

The Vendor shall give written notice to the P
urchaser within 10 days after the actual date of 

Commencement of

Construction.

*Note: Since important notices will be se
nt to this address, it is essential that you e

nsure that a reliable email address is provided a
nd that

your computer settings permit receipt of 
notices from the other party.

CONDO TENTATIVE - 2012 
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III TARION
PROTECTING ONTARIO'S NEW HOME BUYERS

SETTING AND CHANGING CRITICAL DATES

1. Setting Tentative Occupancy Dates and the Firm Occup
ancy Date

Condominium Form

(Tentative Occupancy Date)

(a) Completing Construction Without Delay: The Vendor sh
all take all reasonable steps to complete construction

of the Building subject to all prescribed requirements,
 to provide Occupancy of the home without delay, and, to

register without delay the declaration and description in resp
ect of the Building.

(b) First Tentative Occupancy Date: The Vendor shall identify the First Tentative Occupancy Date in the

Statement of Critical Dates attached to this Addendum
 at the time the Purchase Agreement is signed.

(c) Subsequent Tentative Occupancy Dates: T
he Vendor may, in accordance with this section, extend the Firs

t

Tentative Occupancy Date on one or more occasion
s, by setting a subsequent Tentative Occupancy Date. The

Vendor shall give written notice of any subsequent Te
ntative Occupancy Date to the Purchaser at least 90 days

before the existing Tentative Occupancy Date (w
hich in this Addendum may include the First Tentative

Occupancy Date), or else the existing Tentative Occup
ancy Date shall for all purposes be the Firm Occupancy

Date. A subsequent Tentative Occupancy Date c
an be any Business Day on or before the Outside Occupancy

Date.
(d) Final Tentative Occupancy Date: By no

 later than 30 days after the Roof Assembly Date, the Vendor sha
ll by

written notice to the Purchaser set either (i) a Final Tenta
tive Occupancy Date; or (ii) a Firm Occupancy Date. If

the Vendor does not do so, the existing Tentative Occu
pancy Date shall for all purposes be the Firm Occupancy

Date. The Vendor shall give written notice of t
he Final Tentative Occupancy Date or Firm Occupancy Date, as

the case may be, to the Purchaser at least 90 days
 before the existing Tentative Occupancy Date, or else the

existing Tentative Occupancy Date shall for all 
purposes be the Firm Occupancy Date. The Final Tentative

Occupancy Date or Firm Occupancy Date, as
 the case may be, can be any Business Day on or before

 the

Outside Occupancy Date. For new Purchase Agreements signed after the Roof A
ssembly Date, the Vendor

shall insert in the Statement of Critical Dates 
of the Purchase Agreement either: a Final Tentative Occupa

ncy

Date; or a Firm Occupancy Date

(e) Firm Occupancy Date: If the Vendor
 has set a Final Tentative Occupancy Date but cannot provide

 Occupancy

by the Final Tentative Occupancy Date then t
he Vendor shall set a Firm Occupancy Date that is no late

r than

120 days after the Final Tentative Occupanc
y Date. The Vendor shall give written notice of the Firm Occ

upancy

Date to the Purchaser at least 90 days before
 the Final Tentative Occupancy Date, or else the Fina

l Tentative

Occupancy Date shall for all purposes be t
he Firm Occupancy Date. The Firm Occupancy Date c

an be any

Business Day on or before the Outside Occupa
ncy Date.

(f) Notice: Any notice given by the Vendor under
 paragraph (c), (d) or (e) must set out the stipulated Critic

al Date,

as applicable.

2. Changing the Firm Occupancy Date — 
Three Ways

(a)The Firm Occupancy Date, once set or dee
med to be set in accordance with section 1, can be c

hanged only:

(i) by the Vendor setting a Delayed Occupancy Date
 in accordance with section 3;

(ii) by the mutual written agreement of the Ve
ndor and Purchaser in accordance with section 4; or

(iii) as the result of an Unavoidable Delay of 
which proper written notice is given in accordance with

 section 5.

(b) If a new Firm Occupancy Date is set in a
ccordance with section 4 or 5, then the new date is the

 "Firm Occupancy

Date' for all purposes in this Addendum.

3. Changing the Firm Occupancy Date — By
 Setting a Delayed Occupancy Date

(a) If the Vendor cannot provide Occupancy
 on the Firm Occupancy Date and sections 4 an

d 5 do not apply, the

Vendor shall select and give written notice to 
the Purchaser of a Delayed Occupancy Date in ac

cordance with

this section, and delayed occupancy compens
ation is payable in accordance with section 7.

(b)The Delayed Occupancy Date may be any
 Business Day after the date the Purchaser re

ceives written notice of

the Delayed Occupancy Date but not later th
an the Outside Occupancy Date.

(c) The Vendor shall give written notice to th
e Purchaser of the Delayed Occupancy Date as

 soon as the Vendor

knows that it will be unable to provide Occup
ancy on the Firm Occupancy Date, and in any e

vent at least 10 days

before the Firm Occupancy Date, failing which 
delayed occupancy compensation is payable f

rom the date that is

10 days before the Firm Occupancy Date,
 in accordance with paragraph 7(c). If notice of a new Delayed

Occupancy Date is not given by the Vend
or before the Firm Occupancy Date, then the new D

elayed Occupancy

Date shall be deemed to be the date which is 
90 days after the Firm Occupancy Date.

(d)After the Delayed Occupancy Date is set
, if the Vendor cannot provide Occupancy on th

e Delayed Occupancy

Date, the Vendor shall select and give written 
notice to the Purchaser of a new Delayed Occupa

ncy Date, unless

the delay arises due to Unavoidable Delay 
under section 5 or is mutually aareed upon under 

section 4, in which

case the requirements of those sections mus
t be met. Paragraphs (b) and (c) above apply with

 respect to the

setting of the new Delayed Occupancy Da
te.

(e) Nothing in this section affects the right o
f the Purchaser or Vendor to terminate the Pur

chase Agreement on the

bases set out in section 10.

4. Changing Critical Dates — By Mutual 
Agreement

(a)This Addendum sets out a framework fo
r setting, extending and/or accelerating Critical

 Dates, which cannot be

altered contractually except as set out in this 
section 4. Any amendment not in accordance w

ith this section is

voidable at the option of the Purchaser. For gr
eater certainty, this Addendum does not restrict 

any extensions of

the Closing date (i.e., title transfer date) wher
e Occupancy of the home has already been giv

en to the Purchaser.
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Condominium Form

(Tentative Occupancy Date)

(b)The Vendor and Purchaser may at any time, after
 signing the Purchase Agreement, mutually agree in writing to

accelerate or extend any of the Critical Dates. Any a
mendment which accelerates or extends any of the Critical

Dates must include the following provisions:

(i) the Purchaser and Vendor agree that the amendment
 is entirely voluntary — the Purchaser has no obligation

to sign the amendment and each understands that thi
s purcl- ase transaction will still be valid if the Purchaser

does not sign this amendment;

(ii) the amendment includes a revised Statement of 
Critical Dates which replaces the previous Statement of

Critical Dates;

(iii) the Purchaser acknowledges that the amendment 
may affect delayed occupancy compensation payable; and

(iv) if the change involves extending either the Firm 
Occupancy Date or the Delayed Occupancy Date, then the

amending agreement shall:

i. disclose to the Purchaser that the signing of the ame
ndment may result in the loss of delayed

occupancy compensation as described in section 7;

i i. unless there is an express waiver of compensation, des
cribe in reasonable detail the cash amount.

goods, services, or other consideration which the Purc
haser accepts as compensation; and

iii. contain a statement by the Purchaser that the Pur
chaser waives compensation or accepts the

compensation referred to in clause ii above, in either case, in full satisfaction of any delayed

occupancy compensation payable by the Vendor f
or the period up to the new Firm Occupancy Date

or Delayed Occupancy Date.

If the Purchaser for his or her own purposes requ
ests a change of the Firm Occupancy Date or the Delayed

Occupancy Date, then subparagraphs (b)(i), (iii) and
 (iv) above shall not apply.

(c) A Vendor is permitted to include a provis
ion in the Purchase Agreement allowing the Vendor a one-time

unilateral right to extend a Firm Occupancy Date o
r Delayed Occupancy Date. as the case may be, for one (1)

Business Day to avoid the necessity of tender w
here a Purchaser is not ready to complete the transaction on

the Firm Occupancy Date or Delayed Occupancy D
ate, as the case may be. Delayed occupancy compensation

will not be payable for such period and t le Vend
or may not impose any penalty or interest charge upon the

Purchaser with respect to such extension

(d) The Vendor and Purchaser may agree i
n the Purchase Agreement to any unilateral extension or acceleration

rights that are for the benefit of the Purchaser
.

5. Extending Dates — Due to Unavo7dable Delay

(a) If Unavoidable Delay occurs, the Vend
or may extend Critical Dates by no more than the length of the

Unavoidable Delay Period, without the approval
 of the Purchaser and without the requirement to pay delayed

occupancy compensation in connection with the
 Unavoidable Delay, provided the requirements of this section

are met.

(b) If the Vendor wishes to extend Critical Dates on
 account of Unavoidable Delay, the Vendor shall provide written

notice to the Purchaser setting out a brief descripti
on of the Unavoidable Delay, and an estimate of the duration

of the delay. Once the Vendor knows or ought r
easonably to know that an Unavoidable Delay has commenced,

the Vendor shall provide written notice to the Pur
chaser by the earlier of: 20 days thereafter; and the next

Critical Date.

(c) As soon as reasonably possible, and no late
r than 20 days after the Vendor knows or ought reasonably to know

that an Unavoidable Delay has concluded, the Vend
or shall provide written notice to the Purchaser setting out a

brief description of the Unavoidable Delay, ident
ifying the date of its conclusion, and setting new Critical Dates.

The new Critical Dates are calculated by adding
 to the then next Critical Date the number of days of the

Unavoidable Delay Period (the other Critical Date
s changing accordingly), provided that the Firm Occupancy

Date or Delayed Occupancy Date, as the case ma
y be, must be at least 10 days after the day of giving notice

unless the parties agree otherwise. Either the Ven
dor or the Purchaser may request in writing an earlier Firm

Occupancy Date or Delayed Occupancy Date, and t
he other party's consent to the earlier date shall not be

unreasonably withheld.

(d) If the Vendor fails to give written notice of the 
conclusion of the Unavoidable Delay in the manner required by

paragraph (c) above, then the notice is ineffective, the
 existing Critical Dates are unchanged, and any delayed

occupancy compensation payable under section 7 is 
payable from the existing Firm Occupancy Date.

(e) Any notice setting new Critical Dates given by the
 Vendor under this section shall include an updated revised

Statement of Critical Dates.

EARLY TERMINATION CONDITIONS

6. Early Termination Conditions

(a)The Vendor and Purchaser may include conditions 
in the Purchase Agreement that, if not satisfied, give rise

 to

early termination of the Purchase Agreement, but only
 in the limited way described in this section.

(b) The Vendor is not permitted to include any conditi
ons in the Purchase Agreement other than: the types of E

arly

Termination Conditions listed in Schedule A; and/or the 
conditions referred to in paragraphs (i), (j) and (k) below.

Any other condition included in a Purchase Agreement for the benefit of the Ven
dor that is not expressly

permitted under Schedule A or paragraphs (i), (j) and 
(k) below is deemed null and void and is not enforcea

ble

by the Vendor. but does not affect the validity of the ba
lance of the Purchase Agreement.
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PROTECTING ONTARIO'S NEW HOME BUYERS

Condominium Form

(Tentative Occupancy Date)

(c) The Vendor confirms that this Purchase Agree
ment is subject to Early Termination Conditions that, if not

satisfied (or waived, if applicable), may result in
 the termination of the Purchase Agreement. 0 Yes 0 No

(d) If the answer in (c) above is "Yes", then t
he Early Termination Conditions are as follows. The obligation of

 each

of the Purchaser and Vendor to complete this
 purchase and sale transaction is subject to satisfaction (or waiver

,

if applicable) of the following conditions and a
ny such conditions set out in an appendix headed "Early

Termination Conditions":

Condition #1 (if applicable)

Description of the Early Termination Conditio
n:

See Appendix

The Approving Authority (as that term is de
fined n Schedule A) is:

The date by which Condition #1 is to be 
satisfied is the day of , 20

Condition #2 (if applicable)

Description of the Early Termination Conditic
 a:

See Appendix

The Approving Authority (as that term is
 defin_id in Schedule A) is:

The date by which Condition #2 is to be sat
isfied is the day of  , 20

The date for satisfaction of any Early Te
rmination Condition may be changed by mutual agreement pro

vided in

all cases it is set at least 90 days before the
 First Tentative Occupancy Date, and will be deemed to be 90

 days

before the First Tentative Occupancy
 Date if no date is specified or if the date specified is late

r than 90 days

before the First Tentative Occupancy
 Date. This time limitation does not apply to the condition in

 subparagraph

1(b)(iv) of Schedule A which must be satis
fied or waived by the Vendor within 60 days following the

 later of: (A)

the signing of the Purchase Acireem
ent; and (B) the satisfaction or waiver by the Purchaser of

 a Purchaser

financing condition permitted under paragr
aph (k) below.

Note: The parties must add additional pa
ges as an appendix to this Addendum if there are additi

onal Early

Termination Conditions.

(e) There are no Early Termination Cond
itions applicable to this Purchase Agreement other than

 those identified in

subparagraph (d) above and any appendix
 listing additional Early Termination Conditions.

(f) The Vendor agrees to take all commercia
lly reasonable steps within its power to satisfy the Ea

rly Termination

Conditions identified in subparagraph (d) abo
ve.

(g) For conditions under paragraph 1(a) of Sch
edule A the following applies:

(i) conditions in paragraph 1(a) of Schedule A may n
ot be waived by either party;

(ii) the Vendor shall provide written notice not lat
er than five (5) Business Days after the date specifie

d for

satisfaction of a condition that: (A) the condition h
as been satisfied; or (B) the condition has not 

been

satisfied (together with reasonable details and 
backup materials) and that as a result the Purch

ase

Agreement is terminated; and

(iii) if notice is not provided as required by subparagr
aph (ii) above then the condition is deemed not sa

tisfied

and the Purchase Agreement is terminated.

(h) For conditions under paragraph 1(b) of Schedu
le A the following applies:

(I)

(j)

(k)

(I) conditions in paragraph 1(b) of Schedule A may
 be waived by the Vendor;

(ii) the Vendor shall provide written notice on 
or before the date specified for satisfaction of the condi

tion that:

(A) the condition has been satisfied or waived; o
r (B) the condition has not been satisfied nor waiv

ed, and

that as a result the Purchase Agreement is term
inated; and

(iii) if notice is not provided as required by subparagr
aph (ii) above then the condition is deemed satisfied or

waived and the Purchase Agreement will continue to be binding on b
oth parties.

The Purchase Agreement may be conditional unti
l Closing (transfer to the Purchaser of title to the 

home), upon

compliance with the subdivision control provisions
 (section 50) of the Planning Act and, if applicable

, registration

of the declaration and description for the Building 
under the Condominium Act, 1998, which compl

iance shall be

obtained by the Vendor at its sole expense, on 
or before Closing.

The Purchaser is cautioned that there may b
e other conditions in the Purchase Agreement that al

low the Vendor

to terminate the Purchase Agreement due to th
e fault of the Purchaser.

The Purchase Agreement may include any co
ndition that is for the sole benefit of the Purcha

ser and that is

agreed to by the Vendor (e.g., the sale of an 
existing dwelling, Purchaser financing or a baseme

nt walkout).

The Purchase Agreement may specify that the P
urchaser has a right to terminate the Purchas

e Agreement if

any such condition is not met, and may set 
out the terms on which termination by the Purcha

ser may be

effected.
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PROTECTING ONTARIO'S NEW HOME BU

YERS

MAKING A COMPENSATION CLAIM

7. Delayed Occupancy Compensation

Condominium Form

(Tentative Occupancy Date)

(a) The Vendor warrants to the Purchaser
 that, if Occupancy is delayed beyond the

 Firm Occupancy Date (other

than by mutual agreement or as a result of 
Unavoidable Delay as permitted under sec

tions 4 and 5), then the

Vendor shall compensate the Purchaser u
p to a total amount of $7,500, which amount

 includes: (i) payment to

the Purchaser of a set amount of $150 a d
ay for living expenses for each day of delay

 until the Occupancy Date

or the date of termination of the Purchase A
greement, as applicable under paragraph

 (b) below; and (ii) any

other expenses (supported by receipts) in
curred by the Purchaser due to the delay.

(b) Delayed occupancy compensation 
is payable only if: (i) Occupancy and Closi

ng occurs; or (ii) the Purchase

Agreement is terminated or deemed to hav
e been terminated under paragraph 10(b) o

f this Addendum. Delayed

occupancy compensation is payable only if
 the Purchaser's claim is made to Tarion in 

writing within one (1) year

after Occupancy, or after termination of 
the Purchase Agreement, as the case m

ay be, and otherwise in

accordance with this Addendum. Compen
sation claims are subject to any further

 conditions set out in the

ONHWP Act.

(c) If the Vendor gives written notice of a 
Delayed Occupancy Date to the Purchaser l

ess than 10 days before the

Firm Occupancy Date, contrary to the requir
ements of paragraph 3(c), then delayed occ

upancy compensation is

payable from the date that is 10 days bef
ore the Firm Occupancy Date.

(d) Living expenses are direct livin
g costs such as for accommodation a

nd meals. Receipts are not required in

support of a claim for living expenses, as 
a set daily amount of $150 per day is paya

ble. The Purchaser must

provide receipts in support of any claim
 for other delayed occupancy compensati

on, such as for moving and

storage costs. Submission of false re
ceipts disentitles the Purchaser to any delayed oc

cupancy compensation in

connection with a claim.

(e) If delayed occupancy compensat
ion is payable, the Purchaser may mak

e a claim to the Vendor for that

compensation after Occupancy or af
ter termination of the Purchase Agreement

, as the case may be, and shall

include all receipts (apart from living
 expenses) which evidence any part of the

 Purchaser's claim. The Vendor

shall assess the Purchaser's claim 
by determining the amount of delayed occu

pancy compensation payable

based on the rules set out in secti
on 7 and the receipts provided by the Purc

haser, and the Vendor shall

promptly provide that assessment i
nformation to the Purchaser. The Purchase

r and the Vendor shall use

reasonable efforts to settle the claim and when the claim is settled, the Vendor shall prepare an

acknowledgement signed by both par
ties which:

(i) includes the Vendor's assessment of
 the delayed occupancy compensation paya

ble;

(ii) describes in reasonable detail the
 cash amount, goods, services, or other con

sideration which the

Purchaser accepts as compensation (t
he "Compensation"), if any; and

(iii) contains a statement by the Purcha
ser that the Purchaser accepts the Compens

ation in full satisfaction of

any delayed occupancy compensation 
payable by the Vendor.

(f) If the Vendor and Purchaser 
cannot agree as contemplated in paragraph

 7(e), then to make a claim to Tarion

the Purchaser must file a claim with 
Tarion in writing within one (1) year after 

Occupancy. A claim may also be

made and the same rules apply if 
the sale transaction is terminated under par

agraph 10(b), in which case, the

deadline for a claim is one (1) year 
after termination.

(g) If delayed occupancy compensat
ion is payable, the Vendor shall either pa

y the compensation as soon as the

proper amount is determined; or pa
y such amount with interest (at the prescri

bed rate as specified in subsection

19(1) of O.Reg. 48/01 of the Condomi
nium Act, 1998), from the Occupancy Da

te to the date of Closing, such

amount to be an adjustment to the 
balance due on the day of Closing.

8. Adjustments to Purchase Pri
ce

Only the items set out in Schedule
 B (or an amendment to Schedule B), 

shall be the subject of adjustment or

change to the purchase price or
 the balance due on Closing. The Vend

or agrees that it shall not charge as an

adjustment or readjustment to the
 purchase price of the home, any re

imbursement for a sum paid or payable 
by

the Vendor to a third party unless 
the sum is ultimately paid to the thir

d party either before or after Closing. If the

Vendor charges an amount in c
ontravention of the preceding sentenc

e, the Vendor shall forthwith readjust wit
h

the Purchaser. This section sha
ll not: restrict or prohibit payments f

or items disclosed in Part I of Schedule B

which have a fixed fee; nor shall it re
strict or prohibit the parties from ag

reeing on how to allocate as between

them, any rebates, refunds or 
incentives provided by the federal government, a provincial or municipal

government or an agency of any
 such government, before or after Clos

ing.

MISCELLANEOUS

9. Ontario Building Code — Cond
itions of Occupancy

(a) On or before the Occupancy D
ate, the Vendor shall deliver to the Pur

chaser:

(i) an Occupancy Permit (as define
d in paragraph (d)) for the home; or

(ii) if an Occupancy Permit is not re
quired under the Building Code, a signed

 written confirmation by the Vendor

that all conditions of occupancy und
er the Building Code have been fulfil

led and Occupancy is permitted

under the Building Code.
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Condominium Form

(Tentative Occupancy Date)

(b) Notwithstanding the requirements of paragraph (a),
 to the extent that the Purchaser and the Vendor agree that

the Purchaser shall be responsible for one or more prerequisites
 to obtaining permission for Occupancy under

the Building Code, (the "Purchaser Occupancy Obligations")
:

(i) the Purchaser shall not be entitled to delayed occupancy compe
nsation if the reason for the delay is that the

Purchaser Occupancy Obligations have not been complet
ed;

(ii) the Vendor shall deliver to the Purchaser, upon fulfilling all pre
requisites to obtaining permission for

Occupancy under the Building Code (c-her than the Purchaser Occupancy Obligations), a signed written

confirmation that the Vendor has fulfilled such prerequisites;
 and

(Hi) if the Purchaser and Vendor have agreed that such
 prerequisites (other than the Purchaser Occupancy

Obligations) are to be fulfilled prior to Occupancy, then the Vendor shall provide the signed written

confirmation required by subparagraph (ii) on or before
 the Occupancy Date.

(c) If the Vendor cannot satisfy the requirements o
f paragraph (a) or subparagraph (b)(ii), the Vendor shall set a

Delayed Occupancy Date (or new Delayed Occupancy D
ate) on a date that the Vendor reasonably expects to

have satisfied the requirements of paragraph (a) or subparag
raph (b)(ii), as the case may be. in setting the

Delayed Occupancy Date (or new Delayed Occupancy
 Date), the Vendor shall comply with the requirements of

section 3, and delayed occupancy compensation sha
ll be payable in accordance with section 7. Despite the

foregoing, delayed occupancy compensation shall no
t be payable for a delay under this paragraph (c) if the

inability to satisfy the requirements of subparagrap
h (b)(ii) is because the Purchaser has failed to satisfy the

Purchaser Occupancy Obligations.

(d) For the purposes of this section, an "Occupan
cy Permit" means any written or electronic document, however

styled, whether final, provisional or temporary, prov
ided by the chief building official (as defined in the Building

Code Act) or a person designated by the chief
 building official, that evidences that permission to occupy the

home under the Building Code has been granted
.

10. Termination of the Purchase Agreemen
t

(a)The Vendor and the Purchaser may ter
minate the Purchase Agreement by mutual written agreement. Such

written mutual agreement may specify how monies 
paid by the Purchaser, including deposit(s) and monies for

upgrades and extras are to be allocated if lot rep
aid in full.

(b) If for any reason (other than breach of
 contract by the Purchaser) Occupancy has not been given to the

Purchaser by the Outside Occupancy Date, the
n the Purchaser has 30 days to terminate the Purchase

Agreement by written notice to the Vendor. If the
 Purchaser does not provide written notice of termination within

such 30-day period, then the Purchase Aaree
ment shall continue to be binding on both parties and the Delayed

Occupancy Date shall be the date set under para
graph 3(c), regardless of whether such date is beyond the

Outside Occupancy Date.

(c) If: calendar dates for the applicable Critic
al Dates are not inserted in the Statement of Critical Dates; or if any

date for Occupancy is expressed in the Purchase A
greement or in any other document to be subject to change

depending upon the happening of an event (other t
han as permitted in this Addendum), then the Purchaser may

terminate the Purchase Agreement by written notice to th
e Vendor.

(d)The Purchase Agreement may be terminated
 in accordance with the provisions of section 5.

(e) Nothing in this Addendum derogates from a
ny right of termination that either the Purchaser or the Vendor

 may

have at law or in equity on the basis of, for example, fr
ustration of contract or fundamental breach of contract.

(f) Except as permitted in this section, the Purcha
se Agreement may not be terminated by reason of the Ven

dor's

delay in providing Occupancy alone.

11. Refund of Monies Paid on Termination

(a) If the Purchase Agreement is terminated (ot
her than as a result of breach of contract by the Purchaser

), then

unless there is agreement to the contrary under par
agraph 10(a), the Vendor shall refund all monies paid by th

e

Purchaser including deposit(s) and monies for up
grades and extras, within 10 days of such termination, wi

th

interest from the date each amount was paid to the Vendo
r to the date of refund to the Purchaser. The Purchaser

cannot be compelled by the Vendor to execute a release
 of the Vendor as a prerequisite to obtaining the refund

of monies payable as a result of termination of t
he Purchase Agreement under this paragraph, altho

ugh the

Purchaser may be required to sign a written acknowl
edgement confirming the amount of monies refunded an

d

termination of the purchase transaction. Nothing in this Addendum prevents the Vendor and Purch
aser from

entering into such other termination agreement and/or 
release as may be agreed to by the parties.

(b)The rate of interest payable on the Purchaser's 
monies shall be calculated in accordance with the Condomi

nium

Act, 1998.

(c)Notwithstanding paragraphs(a) and (b) above, if ei
ther party initiates legal proceedings to contest terminati

on of

the Purchase Agreement or the refund of monies paid
 by the Purchaser, and obtains a legal determination, 

such

amounts and interest shall be payable as determined i
n those proceedings.

12. Definitions

"Building" means the condominium building or buil
dings contemplated by the Purchase Agreement, in wh

ich the

Property is located or is proposed to be located.

"Business Day" means any day other than: Saturda
y; Sunday; New Year's Day; Family Day; Good Friday

; Easter

Monday; Victoria Day; Canada Day; Civic Holiday; La
bour Day; Thanksgiving Day; Remembrance Day; Chr

istmas

Day; Boxing Day; and any special holiday proclaimed by 
the Governor General or the Lieutenant Governor; and

where New Year's Day, Canada Day or Remembrance D
ay falls on a Saturday or Sunday, the following Monday

 is

CONDO TENTATIVE - 2012 
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not a Business Day, and where Christmas Day falls on a Saturday or Sunday, t
he following Monday and Tuesday

are not Business Days; and where Christmas Day falls on a Friday, the followi
ng Monday is not a Business Day.

"Closing" means completion of the sale of the home, including transfer 
of title to the home to the Purchaser.

"Commencement of Construction" means the commencement of construct
ion of foundation components or

elements (such as footings, rafts or piles) for the Building.

"Critical Dates" means the First Tentative Occupancy Date, any subs
equent Tentative Occupancy Date, the Final

Tentative Occupancy Date, the Firm Occupancy Date, the Delayed Occupanc
y Date, the Outside Occupancy Date

and the last day of the Purchaser's Termination Period.

"Delayed Occupancy Date" means the date, set in accordance
 with section 3, on which the Vendor agrees to

provide Occupancy, in the event the Vendor cannot provide Occupancy
 on the Firm Occupancy Date.

"Early Termination Conditions" means the types of conditions listed in Schedule A
.

"Final Tentative Occupancy Date" means the last Tentative Occupancy
 Date that may be set in accordance with

paragraph 1(d).

"Firm Occupancy Date" means the firm date on which the Vendor agrees
 to provide Occupancy as set in

accordance with this Addendum.

"First Tentative Occupancy Date" means the date on which the Vendor, at t
he time of signing the Purchase

Agreement, anticipates that the home will be complete and ready for Occup
ancy, as set out in the Statement of

Critical Dates.

"Formal Zoning Approval" occurs when the zoning by-law req
uired for the Building has been approved by all

relevant governmental authorities having jurisdiction, and the period 
for appealing the approvals has elapsed and/or

any appeals have been dismissed or the approval affirmed.

"Occupancy" means the right to use or occupy the home in accord
ance with the Purchase Agreement.

"Occupancy Date" means the date the Purchaser is given Occ
upancy.

"Outside Occupancy Date" means the latest date that the Ven
dor agrees to provide Occupancy to the Purchaser,

as confirmed in the Statement of Critical Dates.

"Property" or "home" means the home being acquired by
 the Purchaser from the Vendor, and its interest in the

related common elements.

"Purchaser's Termination Period" means the 30-day perio
d during which the Purchaser may terminate the

Purchase Agreement for delay, in accordance with paragraph
 10(b).

"Roof Assembly Date" means the date upon which the roof s
lab, or roof trusses and sheathing, as the case may

be, are completed. For single units in a multi-unit block, whether or not vertically stacked, (e.g., t
ownhouses or

row houses), the roof refers to the roof of the block of ho
mes unless the unit in question has a roof which is in all

respects functionally independent from and not physically conne
cted to any portion of the roof of any other unit(s),

in which case the roof refers to the roof of the applicable
 unit. For multi-story, vertically stacked units, (e.g. typical

high rise) roof refers to the roof of the Building.

"Statement of Critical Dates" means the Statem
ent of Critical Dates attached to and forming part of this

Addendum (in form to be determined by Tarion from time to time)
, and, if applicable, as amended in accordance with

this Addendum.

"The ONHWP Act" means the Ontario New Home Warranties Plan
 Act including regulations, as amended from

time to time.

"Unavoidable Delay" means an event which delays Occupancy w
hich is a strike, fire, explosion, flood, act of God,

civil insurrection, act of war. act of terrorism or pandemic, plus any
 period of delay directly caused by the event,

which are beyond the reasonable control of the Vendor and are
 not caused or contributed to by the fault of the

Vendor.
"Unavoidable Delay Period" means the number of days b

etween the Purchaser's receipt of written notice of the

commencement of the Unavoidable Delay, as required by paragra
ph 5(b), and the date on which the Unavoidable

Delay concludes.

13. Addendum Prevails

The Addendum forms part of the Purchase Agreement. The Vendor an
d Purchaser agree that they shall not include

any provision in the Purchase Agreement or any amendment to 
the Purchase Agreement or any other document (or

indirectly do so through replacement of the Purchase Agreeme
nt) that derogates from, conflicts with or is

inconsistent with the provisions of this Addendum, except where t
his Addendum expressly permits the parties to

agree or consent to an alternative arrangement. The provisio
ns of this Addendum prevail over any such provision.

14. Time Periods, and How Notice Must Be Sent

(a)Any written notice required under this Addendum may be
 given personally or sent by email, fax, courier or

registered mail to the Purchaser or the Vendor at the address/contact numb
ers identified on page 2 or

replacement address/contact numbers as provided in paragraph (c) 
below. Notices may also be sent to the

solicitor for each party if necessary contact information is provided, but
 notices in all events must be sent to the

Purchaser and Vendor, as applicable. If email addresses are set out on page 2 of this Addendum, then
 the

parties agree that notices may be sent by email to such addresses, s
ubject to paragraph (c) below.

(b)Written notice given by one of the means identified in paragr
aph (a) is deemed to be given and received: on the

date of delivery or transmission, if given personally or sent by email 
or fax (or the next Business Day if the date of

delivery or transmission is not a Business Day); on the second Busin
ess Day following the date of sending by

courier; or on the fifth Business Day following the date of sending, i
f sent by registered mail. If a postal stoppage

or interruption occurs, notices shall not be sent by registered mail, a
nd any notice sent by registered mail within 5
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Business Days prior to the commencement of the postal stoppage or interruption must 
be re-sent by another

means in order to be effective. For purposes of this section 14, Business Day include
s Remembrance Day, if it

falls on a day other than Saturday or Sunday, and Easter Monday.

(c) If either party wishes to receive written notice under this Addendum at an address
/contact number other than

those identified on page 2 of this Addendum, then the party shall send written no
tice of the change of address,

fax number, or email address to the other party in accordance with paragraph (
b) above.

(d)Time periods within which or following which any act is to be done shall 
be calculated by excluding the day of

delivery or transmission and including the day on which the period ends.

(e) Time periods shall be calculated using calendar days including Busine
ss Days but subject to paragraphs (f). (g)

and (h) below.

(f) Where the time for making a claim under this Addendum expires on a
 day that is not a Business Day. the claim

may be made on the next Business Day.

(g) Prior notice periods that begin on a day that is not a Business Day
 shall begin on the next earlier Business Day,

except that notices may be sent and/or received on Remembrance Day
, if it falls on a day other than Saturday or

Sunday, or Easter Monday.

(h) Every Critical Date must occur on a Business Day. If the Vendor sets a
 Critical Date that occurs on a date other

than a Business Day, the Critical Date is deemed to be the next Business Day.

(i) Words in the singular include the plural and words in the plural includ
e the singular.

(j) Gender-specific terms include both sexes and include corpor
ations.

15. Disputes Regarding Termination

(a) The Vendor and Purchaser agree that disputes arising b
etween them relating to termination of the Purchase

Agreement under section 11 shall be submitted to arbitration in a
ccordance with the Arbitration Act, 1991

(Ontario) and subsection 17(4) of the ONHWP Act.

(b) The parties agree that the arbitrator shall have the power
 and discretion on motion by the Vendor or Purchaser

or any other interested party, or of the arbitrator's own motion,
 to consolidate multiple arbitration proceedings on

the basis that they raise one or more common issues of fact o
r law that can more efficiently be addressed in a

single proceeding. The arbitrator has the power and discreti
on to prescribe whatever procedures are useful or

necessary to adjudicate the common issues in the consolidat
ed proceedings in the most just and expeditious

manner possible. The Arbitration Act, 1991 (Ontario) appl
ies to any consolidation of multiple arbitration

proceedings.

(c) The Vendor shall pay the costs of the arbitration p
roceedings and the Purchaser's reasonable legal expenses in

connection with the proceedings unless the arbitrator f
or just cause orders otherwise.

(d) The parties agree to cooperate so that the arbitra
tion proceedings are conducted as expeditiously as possible,

and agree that the arbitrator may impose such time lim
its or other procedural requirements, consistent with the

requirements of the Arbitration Act, 1991 (Ontario), as
 may be required to complete the proceedings as quickly

as reasonably possible.

(e) The arbitrator may grant any form of relief permitt
ed by the Arbitration Act, 1991 (Ontario), whether or not the

arbitrator concludes that the Purchase Agreement may
 properly be terminated.

CONDO TENTATIVE - 2012
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SCHEDULE A

Types of Permitted Early Termination Conditio
ns

1. The Vendor of a condominium ho
me is permitted to make the Purchase Agreement condit

ional as

follows:

(a) upon receipt of Approval from an Appr
oving Authority for:

(i) a change to the official plan, other governmental developmgmt plan or zoning by-law
 (including a minor

variance);

(ii) a consent to creation of a lot(s) or part-lot(
s);

(iii) a certificate of water potability or other m
easure relating to domestic water supply to the home;

(iv) a certificate of approval of septic system
 or other measure relating to waste disposal from the home;

(v) completion of hard services for the proper
ty or surrounding area (i.e., roads, rail crossings, water lines, sewage

lines, other utilities);

(vi) allocation of domestic water or storm or .,
anitary sewage capacity;

(vii) easements or similar rights serving th
e property or surrounding area;

(viii) site plan agreements, density agreeme
nts. shared facilities agreements or other development agreement

s with

Approving Authorities or nearby landowner
s, and/or any development Approvals required from an Approving

Authority; and/or

(ix) site plans, plans, elevations and/or specficat
ions under architectural controls imposed by an Approving

Authority.

The above-noted conditions are for the
 penefit of both the Vendor and the Purchaser and cannot be waive

d by either

party.

(b) upon:
(i) receipt by the Vendor of confirmation

 that sales of condominium dwelling units have exceeded a speci
fied

threshold by a specified date;

(ii) receipt by the Vendor of confirmation f, iat finan
cing for the project on terms satisfactory to the Vendor has been

arranged by a specified date;

(iii) receipt of Approval from an Approving Authority for a basement walkout; and/or

(iv) confirmation by the Vendor that it is satisfied 
the Purchaser has the financial resources to complete the

transaction.

The above-noted conditions are for the 
benefit of the Vendor and may be waived by the Vendor in its sole dis

cretion.

2. The following definitions apply in th
is Schedule:

"Approval" means an approval, conse
nt or permission (in final form not subject to appeal) from an Appro

ving Authority

and may include completion of necessa
ry agreements (i.e., site plan agreement) to allow lawful access

 to and use and

occupancy of the property for its inte
nded residential purpose.

"Approving Authority" means a governs tent (federa
l, provincial or municipal), governmental agency, Crown

corporation, or quasi-governmental a
uthor' Ey (a privately operated organization exercising authority delegated by

legislation or a government).

3. Each condition must:

(a) be set out separately;

(b) be reasonably specific as to the ty
pe of Approval which is needed for the transaction; and

(c) identify the Approving Authority by 
re 'erence to the level of government and/or the identity of th

e governmental

agency, Crown corporation or quasi-gover
nmental authority.

4. For greater certainty, the Vendor is not 
permitted to make the Purchase Agreement conditiona

l upon:

(a) receipt of a building permit;

(b) receipt of an occupancy permit; and/o
r

(c) completion of the home.
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Adjustments to Purchase Price or Balance Due on Closing

PART I Stipulated Amounts/Adjustments

These are additional charges, fees or other anticipated adjustments to the final purchas
e price or balance

due on Closing, the dollar value of which is stip ated in the Purchase Agreement and set ou
t below.

[Draft Note: List items with any necessary cross-references to text in the Purchase Agreement.]

1. See Schedule "B" following page 1'2

2.

3.
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PART II All Other Adjustments — to be determined in accordance with the terms of the

Purchase Agreement

These are additional charges, fees or other anticipated adjustments to the final purchase price or balance

due on Closing which will be determined after signing the Purchase Agreement, all in accordance with the

terms of the Purchase Agreement.

[Draft Note: List items with any necessary cross-references to text in the Purchase Agreement.]

1. See Schedule "B" following page-, 12

2.

3.
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Appendix A to 2012 Tarion Addendum

Early Termination Conditions

Re: THE KENNEDYS — EAST TOWER

Condition #1

Description of the Early Termination Condition:

-Receipt by the Vendor of confirmation that sales of condominium dwelling units have exceeded
the 70% threshold by November 6, 2017.

The Approving Authority is (not applicable).

The date by which Condition #1 is to be satisfied is the 6th day of November, 2017.

Condition #2

Description of the Early Termination Condition:

-Receipt by the Vendor of confirmation that financing for the project on terms satisfactory to the

Vendor has been arranged by October 9, 2018.

The Approving Authority is (not applicable).

The date by which Condition #2 is to be satisfied is the 9th day of October, 2018.

Condition #3

Description of the Early Termination Condition:

-Confirmation by the Vendor that it is satisfied the Purchaser has the financial resources to

complete the transaction.

The Approving Authority is (not applicable).

The date by which Condition #3 is to be satisfied is the 60th day following the date of acceptance

of the agreement of purchase and sale.



Schedule B to 2012 Tarion Addendum

Adjustments to Purchase Price or Balance Due on C
losing

Re: THE KENNEDYS — EAST TOWER

PART I Stipulated Amounts/Adjustments

These are additional charges, fees or other a
nticipaled adjustments to the final purchase price

or balance due on Closing, the dollar value of
 which s stipulated in the Purchase Agreement

and set out below.

No. Reference in

Purchase
Agreement

Description Amount
(not including any
applicable taxes &
disbursements)

1. Agreement 2(b) In the event the closing date is extended at the Purchaser's

request, the Purchaser pays a fee for each day of exten
sion.

$200 per each day of

the extension.

2. Schedule "A",

2(h)

In the event the Purcnaser does not notify the Vendo
r or the

Vendor's Solicitor, in writing, of the Purchaser's retained sol
icitor,

at least 30 days prior to the Occupancy Date, then th
e Purchaser

shall be obligee to pay to the Vendor's Solicitors (or

correspondingly reimburse the Vendor on the Occupancy
 Date or

Closing Date, as the case may be), for all additional legal fees a
nd

ancillary disbursements which may be incurred by the Vendo
r or

charged by the Vendor's Solicitors in order to prepare and d
eliver

an interim or final closing package to the Purchaser initially (and/
or

to thereafter subsequently prepare and deliver another inte
rim or

final closing package to the Purchaser's solicitor) with the Vendor
's

Solicitor's legal fees for implementing same, and with such 
fees

being subject to increase, from time to time, without any

requirement or obligation to notify the Purchaser of same pr
ior to

closing. if the Purchaser notifies the Vendor or the Vendor's

Solicitors of a change in the Purchaser's Solicitors (i.e., the

Purchaser retaining a different lawyer) after the interim closing o
r

final package (as the case may be) has already been prepared for

the original Purchaser's solicitor, then the Purchaser shall likewi
se

be obliged to pay to the Vendor or the Vendor's Solicitors in ord
er

to reimburse the Vendor for its legal fees incurred in preparing
 a

second interim closing or final closing package for the subsequent

Purchaser's solicitor. All such required payments shall be made by

certified cheque to the Vendor's Solicitors and paid on the

Occupancy Date or the Closing Date (as the case may be).

A minimum of
$350.00

for each additional

interim or final

closing package

3. Schedule "A"

6(d)

The Purchaser shall also pay to the Vendor on the Closing Dat
e,

together with all HST payable in connection therewith: (i) a su
m per

check or consumption meter to partially reimburse the Vendor f
or

the cost of each water, hydro and gas check or consumption meter

installed; and (ii) a sum for the preparation by the Vendor's

Solicitors for the transfer of the Property.

(i) $400.00 per
check meter

(ii) $225.00 for the

preparation of

the transfer.

4. Schedule "A"

(e)

An administration fee for each amendment to the Agreeme
nt or

any of the Vendor's standard form transaction documents shall 
be

charged to the Purchaser for each such amendment requeste
d by,

or on behalf of, the Purchaser after the expiry of the initial 
ten-day

statutory rescission period.

$500.00 per
amendment.

5. Schedule "A",

6(f)

An administration fee shall be charged to the Purchaser fo
r any

cheque delivered to the Vendor and returned by the Vendor's 
bank.

$250.00 per cheque

6. Schedule "A"

6(g)

If the Purchaser desires to increase the amount to be
 paid on the

Occupancy Date at any time after the expiry of the initial te
n-day

statutory rescission period, or wishes to vary the mann
er in which

the Purchaser has previously requested or indicated by e
xecution

of this Agreement to take title to the Property, or wishes 
to add or

change any units being acquired from the Vendor, then the

Purchaser hereby covenants and agrees to pay to t
he Vendor's

Solicitors, as a fixed, non-refundable fee and is not reim
bursement

to a third party, the legal fees and/or disbursements incurr
ed by the

Vendor in order to implement any of the foregoing cha
nges but

without there being any obligation on the part of the 
Vendor to

approve of, or to implement, any of the changes so reques
ted.

A minimum of $250

for each variance or

change.

7. Schedule "A",

6(i)

The Purchaser shall pay to the Vendor or the Vendor
's Solicitors

on the Closing Date a fee for each payment tendere
d under this

Agreement, including any payment by cash, cheque or o
therwise,

for deposits, upgrades or any other monies paid on ac
count of the

Purchase Price up to, but not including, the Closing Date,

$75.00

for each payment
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representing a reasonable reimbursement to the Vendor of the

costs incurred or to be incurred by the Vendor in fulfillment of the.

requirements of the Act.

8. Schedule "A"(j) The Purchase Price does not include any amount for

reimbursement of development charges, education development

charges, parkland contributions, public art contributions, amounts

owing pursuant to a Section 37 Agreement or similar agreement

with the City, or any other levies, charges and similar imposts from

a governmental authority (the "Charges"). The Purchaser

acknowledges and agrees that it is obliged to pay and/or reimburse

the Vendor for the amount of any Charges incurred by the Vendor,

either on a per-unit basis, where the Charges are calculated on a

per-unit basis, or on a pro-rata basis where the Charges are

calculated on the development as a whole. The Charges are

subject to limits.

Limit on individual
charges of (i)
development

charges for 1
bedroom or less

units: $4,900; (ii) for
development

charges on units with

2 bedrooms or more:
$7,900; (iii) for

parkland
contributions:
$1,200; (iv) for

Section 37 or public
art contributions,

$950.

9. Schedule "A"
6(1)

The Purchaser shall pay to the Vendor at the time of request, an

amount to reimburse the Vendor for any copies of the Agreement

or the Condominium Documents over and above the first copy.

$50.00 Per
additional copy.

10. Schedule "A"
6(m)

An administrative fee shall be charged to the Purchaser for each

wire transfer.

$100.00 per wire
transfer.

1 1. Schedule "A"
24(f)

If, before or after the Closing Date the Vendor is required to pay

any lien, execution or encumbrance created or caused by the

Purchaser, the Purchaser shall reimburse the Vendor for all

amounts and costs so paid and for the Vendor's full indemnity legal

costs.

Minimum of $500.00

12. Schedule "A"

24(g)

The Purchaser shall be liable to the Vendor for all of the Vendor's

costs, losses and expenses arising from any default of the

Purchaser either before or after termination or completion, and

whether there is termination or completion of this Agreement. If the

Agreement is completed, the Vendor is entitled to collect an

administration fee per occurrence to bring the Agreement into good

standing, plus an amount equal to the Vendor's costs, losses and

expenses,

$1000.00 per
occurance.

13. Schedule "A",

30(b)(ii)
The Purchaser shall be obliged to retain a lawyer who is in good

standing with the Law Society of Upper Canada and who, if

declines to become a registered user of the Electronic Closing

System or is otherwise unable or unwilling to access and/or utilize

the Electronic Closing System to facilitate both the interim

occupancy closing and the final closing of this transaction, in which

case, the Purchaser acknowledges that the Vendor's Solicitors

shall then be required to employ additional non-electronic systems

and procedures in order to communicate with the Purchaser's

Solicitors in completing this transaction, and the Purchaser shall

correspondingly be obliged to pay to the Vendor's Solicitors (or

correspondingly reimburse the Vendor on Closing for), as a fixed,

non-refundable fee and is not reimbursement to a third party, all

additional legal fees and ancillary disbursements which may be

incurred by the Vendor or charged by the Vendor's Solicitors in

order to implement such additional non-electronic systems and

procedures (with the Vendor's Solicitors' legal fees for

implementing same, and with such fees being subject to increase,

from time to time, without any requirement or obligation to notify

the Purchaser of same prior to closing). The Purchaser's failure to

remit a certified cheque for such fees (made payable to the

Vendor's Solicitors) on the interim closing or final closing of this

transaction (as the case may be) shall automatically entitle the

Vendor and the Vendor's Solicitors to refuse to complete this

transaction and to refrain from providing occupancy of the Unit to

the Purchaser and/or to refrain from electronically releasing the

deed/transfer of title to the Property to the Purchaser's Solicitors.

A minimum of
$500.00

for each interim
and/or final closing

package

10589879.1
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PART II All Other Adjustments — to be determined in accordance with 
the terms of the

Purchase Agreement

These are additional charges, fees or other anticipated adjus
tments to the final purchase price

or balance due on Closing, which will be determined afte
r signing the Purchase Agreement, all

in accordance with the terms of the Purchase Agreemen
t. All said charges, fees or other

anticipated adjustments will be subject to any applicable taxes
 and disbursements.

No. Reference in

Purchase
Agreement

Description

1. Schedule "A", 1(v)

and 2(c)

The Purchaser shall, on or before taking possession of the P
roperty, deliver to the

Vendor a series of eleven (11) monthly post-dated cheques as requ
ired by the Vendor

to cover the Occupancy Fees payable in advance by the Purch
aser during the Interim

Occupancy Period; a cheque for the prorated Occupancy Fe
e period between the

Occupancy Date and the end of the month in which the Occupancy
 Date occurs. The

Occupancy Fees are based upon the aggregate of: (a) whe
re applicable, interest

calculated on a monthly basis on the unpaid balance of the Purcha
se Price at the rate

prescribed by the Act; (b) an amount reasonably estimated by th
e Vendor on a monthly

basis for municipal realty taxes attributable to the Propert
y; and (c) the projected

monthly common expense contribution for the Property.

2. Schedule "A" 2(b) All occupancy fees so paid by the Purchaser shall be re-adjusted bet
ween the parties

hereto on the Closing Date, if necessary, for any variance or discr
epancy between the

prescribed rate of interest and the rate of interest utilized by
 the Vendor as aforesaid.

The common expense component of the Occupancy Fee shall 
also be re-adjusted on

the Closing Date, if necessary, between the projected monthly common expen
se

contributions, and the final monthly common expense co
ntributions attributable to the

Property as set out in or confirmed by the final first year budget 
statement in respect of

the Condominium. The realty tax component of the Occupancy Fee shall be re-

adjusted on the Closing Date, and if at that time, the
 supplementary assessment has

not been issued by the Municipality, the Vendor may, in add
ition to the provisions of

Paragraph 6(c) at its option choose to adjust for vacant land
 taxes only, whereupon the

Purchaser shall be solely responsible for the supplementary 
assessment as and when

issued by the Municipality which shall be in addition to those adju
sted with the Vendor

3. Schedule "A", 2(k) If any utility supply and services agreement requires th
e Purchaser to deliver a security

deposit to a utility provider prior to the Occupancy Date, the P
urchaser agrees to deliver

such security deposit to the Vendor on the Occupancy Date.

4. Schedule "A", 6(a) Unused Occupancy Fees for the Interim Occupancy Period
, all utility costs including

electricity, gas and water (unless included as part of the comm
on expenses or payable

by the Purchaser during the Interim Occupancy Period), realty ta
xes (including any local

improvement rates), interest on the unpaid balance of the Purcha
se Price and common

expense contributions, attributable to the Property, shall be a
pportioned and allowed to

the Closing Date, with that day itself to be apportioned to the P
urchaser.

5. Schedule "A", 6(b) The Purchaser shall provide the Vendor on Closing with tw
elve (12) monthly post-dated

cheques payable to the Condominium Corporation for comm
on expense contributions

for the one year period following the Closing Date or, al
ternatively, and in lieu of the

provision of the afore-referenced twelve (12) monthly post-d
ated cheques, the Vendor

shall be entitled to require the Purchaser to complete all 
requisite account information

in, and correspondingly execute and deliver to the Ven
dor's Solicitors on or before the

Closing Date, a pre-authorized cheque plan form prepa
red by the Vendor's Solicitors or ,

by the Vendor directly for the payment of all common exp
enses hereafter due or owing

to the Condominium in respect of the property, from time
 to time, accompanied by an

unsigned cheque marked "void" from the Purchaser's ban
k account on which all such

common expense payments shall be drawn or deducted
.

6. Schedule "A", 6(c) Realty taxes which shall be adjusted as assessed,
 or as estimated by the Vendor as if

the Property had been separately assessed and fully paid by the Vendor,

notwithstanding that same may not have been le
vied, assessed and/or paid by the

Closing Date, shall be apportioned and allowed to the Clos
ing Date, the Closing Date

itself to apportioned to the Purchaser. If, in fact, any realty taxes attributable to the

Property have not been paid in accordance with 
the manner that same have been

adjusted for in the statement of adjustments, the Vendor 
shall provide the Purchaser on

Closing with its written undertaking to pay same in a
ccordance with the statement of

adjustments forthwith after Closing and the Purchase
r shall accept said undertaking

and complete the transaction in accordance therewith. 
No readjustment of taxes will be

requested or given for an amount which is $20.
00 or less. In the event that the

supplementary assessment has been issued by the 
Municipality by the Closing Date,

realty taxes shall be adjusted on the basis of the vacant
 land tax and supplementary

assessment, notwithstanding that same may not have
 been paid by the Closing Date

and the Vendor shall provide its written undertaking
 to pay in accordance with the

adjustments.

7. Schedule "A", 6(d) The Purchaser shall also pay to the Vendor on the 
Closing Date, together with all HST

payable in connection therewith: (i) the enrolment fee for 
the Property payable pursuant

to the Plan Act; and (ii) the insurance levy payab
le by the Vendor or the Vendor's

Solicitors to the Lawyers Professional Indemnity Com
pany or, if title insurance is
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provided by the Vendor, the portion of the premium attributable to 
the Property.

8. Schedule "A" 6(h) The Purchaser shall provide the Vendor on the Closing Date and a
s the Vendor shall

direct, a security deposit payable to the Condominium or any utili
ty monitor/provider

equal to three (3) months of estimated electricity, gas and water (hot and cold)

consumption or such other estimated amount determined by
 the Condominium or any

utility monitor/provider. In an effort to facilitate payment to the Condominium or any

utility monitor/provider for the cost of utility consumption the Purchas
er shall execute

and deliver to the Vendor's Solicitors on or before the earlier of t
he Occupancy Date or

the date that the Purchaser first occupies the Residential Unit an
 authorization form for

a pre-authorized payment plan for the applicable charges (in
 the form provided to the

Purchaser's Solicitors bra the Vendor's Solicitors) accompanied b
y an unsigned cheque

marked "VOID" from the bank account to be used for making all suc
h payments to the

Condominium or any utility monitor/provider..

9. Schedule "A", 6(n) The Purchasers shall pay, on the Closing Date, a contribution to the rese
rve fund of the

Condominium which will be equal to an amount of three (3) months of common

expenses for the Condominium.

10. Schedule "A" 6(o) The Purchaser shall pay the Vendor's Solicitor's legal fees (pl
us disbursements and

HST) for the cost of obtaining and preparing partial cessations for any mortgages,

charges, debentures or trust deeds to be adjusted on the Statement of A
djustments on

the Closing Date.

1 1. Schedule "A", last

paragraph of 6

The Purchase Price does not include any HST exigible with resp
ect to any of the

adjustments payable by the Purchaser pursuant to this Agreement
, or any extras or

upgrades purchased, ordered or chosen by the Purchaser from the Ven
dor which are

not specifically set forth in this Agreement, and the Purchaser covena
nts and agrees to

pay such HST to the Vendor in accordance with the ETA. In addition, and without

limiting the generality of the foregoing, in the event that the Purch
ase Price is increased

by the addition of extras, changes, upgrades or adjustments an
d as a result of such

increase, the quantum of the Rebate that would otherwise b
e available is reduced or

extinguished (the quantum of such reduction being hereinafter referred to as the

"Reduction"), then the Purchaser shall pay to the Vendor on 
the Closing Date (as

determined by the Vendor in its sole discretion) the Reduction.

12. Schedule "A",

10(h)

The Purchaser shall indemnify and save harmless the Vendor fro
m and against all

claims, demands, losses, damages, injuries, costs, charges and
 expenses which the

Vendor may sustain, incur or be liable for in consequence of such
 upgrading and/or

i nstallation.

13. Schedule "A",

1 1(b)

The Purchaser covenants and agrees to pay the Vendor, in advanc
e, for all extras or

changes (plus HST) specifically ordered by the Purchaser fr
om the Vendor and to pay

for the same forthwith upon demand. If this transaction does not clos
e, by reason of the

default of the Purchaser, the Vendor shall retain any sums 
so paid for extras or

changes, whether installed or not, and shall not be obligated to r
eturn same to the

Purchaser and the Vendor shall be allowed to deduct from any depos
it or deposits paid

to the Vendor any amounts remaining unpaid for extras or changes. W
ithout limiting

the generality of the foregoing, the Purchaser acknowledges a
nd agrees that in the

event the Purchaser proceeds to complete any selection of ex
tras, upgrades or colours

during the Purchaser's ten-day rescission period and should the Purchaser then

proceed to cancel the Agreement during this time period, a
ny monies paid towards

selection shall not be refunded to the Purchaser and the Purchaser 
shall be fully liable

for any outstanding amounts owing for any such extras, upgrades an
d colours ordered.

The Purchaser further acknowledges and agrees that if this Agreement is not

completed as a result of the Purchaser's default and if the Vendor d
eems it necessary

to return the Residential Unit to the Vendor's standard colours or to r
emove any options

and/or extras or colours specifically ordered or chosen by the Purc
haser and already

performed by the Vendor, then the Purchaser shall pay to the Vendo
r, on demand, the

cost of returning the said options and/or extras and/or colours to t
he Vendor's standards

together with a fifteen percent (15%) management and supervisi
on fee, plus HST. The

legal fees of the Vendor to enforce collection of these sums 
shall be payable by the

Purchaser on a full indemnity basis..

14. Schedule "A",

11(e)

The Purchaser covenants that he or she will not under any circ
umstances, perform or

have performed any work of any nature or kind whatsoeve
r on the Property prior to the

conveyance of the Property to the Purchaser and 
in the event of a breach of this

covenant, the Vendor shall, in addition to any other remedy, be entitled to take

whatever steps are necessary to remove, correct or remedy a
ny such work and the cost

or expenses thereof plus a fifteen (15%) percent administr
ation fee plus HST, shall be

paid forthwith upon demand to the Vendor, failing whi
ch the Vendor shall be entitled to

terminate this Purchase Agreement.

In addition to any other remedy granted to the Vendor by thi
s Agreement, the Vendor

(and/or the Condominium after registration of the Cre
ating Documents if the alterations

affect the common elements of the Condominium) s
hall be entitled to enter into the

Property to remove, correct, or remedy any such work, an
d the costs or expenses

thereof plus a fifteen percent (15%) management and su
pervision fee, plus HST, shall

be paid by the Purchaser to the Vendor (or th
e Condominium Corporation, where

applicable) within 15 days of written demand. The legal fees of the Vendor or

Condominium Corporation performing the work to enfo
rce collection of these sums shall

also be payable by the Purchaser on a full indemnity b
asis.

15. Schedule "A", Subject to paragraph 15 of Schedule "A" herein, it is acknowl
edged and agreed by the

parties hereto that the Purchase Price includes a componen
t equivalent to the HST
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15(a) applicable as at the date hereof to this purchase and sale transactio
n, less the federal

new housing rebate referenced in Section 254 of the ETA (the "GST Reb
ate") and the

Ontario new housing rebate referenced in Section 41 of the New Harmonized
 Value-

added Tax System Regulations, No. 2 (the "HST Rebate").

16. Schedule "A",

15(c)

Notwithstanding anything to the contrary in this Agreement, the Purchase
r hereby

transfers and assigns to the Vendor all of the Purchaser's right, interest a
nd entitlement

now or in the future to the Rebates and agrees to execute and deliver to th
e Vendor,

forthwith upon the Vendor's request for same and in any event on or befo
re the Closing

Date, all requisite documents and assurances that the Vendor may reasonab
ly require

to enable the Vendor to obtain the benefit of the Rebates including, without
 limitation,

Form GST190 (the "Rebate Form(s)").

17. Schedule "A",
15(d)

The Purchaser shall indemnify and save the Vendor harmless from and against an
y and

all loss, costs, damages and/or liability (including any HST, plus penalti
es and interest

thereon and any reasonable legal costs in connection therewith) which
 the Vendor may

suffer, incur or be charged with as a result of:

(i) the Purchaser's failure to qualify for the GST Rebate or the HST Rebate
;

(ii)the Purchaser having qualified :nitially but being subsequently not entit
led to

the GST Rebate or the HST R abate; or

(iii)any amendment to the ETA, or applicable successor legislation, in force as at

the date when HST becomes ,Jayable in respect of this purchase and sale

transaction, the effect of whi',;i1 is to increase the rate of HST payable herein o
r

to decrease the amount of die one or both of the Rebates.

This indemnity shall survive indeThitely the completion or termination of this Agr
eement.

It is understood and agreed by the parties hereto that should the Purchaser 
not qualify

for the GST Rebate, if any is available, or the HST Rebate or fails to deli
ver to the

Vendor the Rebate Form(s) (July executed by the Purchaser) by the Closing 
Date, then

notwithstanding anything contained heron (or in the Purchase Agreemen
t) to the

contrary, the Purchaser shall be obliged to pay to the Vendor
, by certified cheque

delivered on the Closing Date, an amount equivalent to the 
GST Rebate or HST

Rebate, or both, as the case may be, in addition to the outstandi
ng balance of the

Purchase Price. It is further understood P.,nd agreed by the parties that in the event that

the Purchaser intends to rent out the roperty before or after the Closing Date, the

Purchaser shall not be entitled to the Rebates, but may never
theless be entitled to

pursue, on his own after the Closing EUe, the federal and provincial n
ew rental housing

rebates directly with CRA, pursuant tc. the ETA and the Regulations theret
o.

18. Schedule "A",
15(e)

The Purchaser's failure to pay or remit to the Vendor on the Closi
ng Date the HST

exigible in connection with this transaction, or if required pursuant to pa
ragraph 15 to

deliver to the Vendor the Rebate Form(s), duly executed by Purcha
ser, or if required

pursuant to paragraph 15 to pay to the Vendor by certified cheque an amount

equivalent to the GST Rebate or HST Rebate, shall constitute a fundamen
tal breach of

contract, entitling the Vendor to immediately terminate this Agreemen
t and to retain all

deposit monies theretofore paid (together with all monies paid for any extr
as or changes

requested to be made to the Property) as its liquidated damages and
 not as a penalty,

without prejudice to any other rights or remedies available to the Vendor 
at law or in

equity.

19. Schedule "A",

15(f)

Without limiting the terms of the Agreement, the Purchaser further coven
ants and

agrees that in the event that any assignment of the Purchase Agreement
, amendment

to the Purchaser Agreement, novation to the Purchase Agreement, re-
instatement of

the Purchase Agreement or the acquisition of any upgrades or extras resu
lts in the GST

Rebate or HST Rebate not being capable of being assigned, in whole, by 
the Purchaser

to the Vendor, then the Purchaser shall pay to the Vendor such forgone a
mount by

certified cheque on closing in the same manner as hereinbefore contemplated for

repayment where purchasers do not qualify for the GST Rebate or HST Re
bate.

20. Schedule "A",

15(g)

Notwithstanding any provision herein to the contrary, if the Purchaser does n
ot qualify

for the Rebates, or any of them, or fails to deliver the requisite 
documentation in

connection therewith or takes any action that might disentitle it from receiving the

Rebates (such as a resale or rental listing), then, it discovered pri
or to Closing, the

amount of the Rebates shall be paid to the Vendor on Closing or, i
f discovered after

Closing, the Purchaser shall pay the Vendor by certified cheque the am
ount of the

Rebates forthwith upon demand and shall indemnify the Vendor fro
m any loss of the

Rebates. Notwithstanding any provision to the contrary in the Agreement or in t
he

applicable legislation, if at any time, in the view of the Vendor or t
he Vendor's Solicitors,

the Purchaser's information might be inaccurate, incomplete or u
ntruthful such that the

Rebates, or any of them, may not be properly collected by the Ven
dor, the Vendor shall

be entitled in its sole, subjective and absolute discretion to increase the Pu
rchase Price

by the amount of the Rebates and the Purchaser shall pay such additional sum on

Closing.

21. Schedule "A", 16 The Purchaser acknowledges that HST is not included on that portio
n of the Purchase

Price allocated to chattels in accordance with this Paragraph 16. The 
remainder of the

Purchase Price is allocated to realty for purposes of Paragraph 2 of the Cover

Provisions of this Agreement. The Purchaser agrees to deliver to the 
Vendor's solicitor,

a copy of the "Affidavit of Residence and Value of the Consideration"
 on or prior to the

Closing Date, indicating that HST will be paid on the value of the chatt
els, as aforesaid.

For the purposes of calculating HST, the Vendor shall allocate the 
Purchase Price as
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between realty (land and building) and any chattels included in the agreement as part of

the Purchase Price.

22. Schedule "A".
21(a)

The Vendor and the Purchaser each agree to pay the cost of registration of their own

documents and any tax in connection therewith. Notwithstanding the generality of the

foregoing, the Purchaser agrees to pay the land transfer tax in connection with the

registration of the transfer of the Property and undertakes to register the transfer on the

Closing Date.

23. Schedule "A",
21(b)

If a business transfer tax or value added tax or sales tax or similar method of taxation is

imposed by the Government of Canada or Ontario or any other Governmental Authority

prior to the Closing Date, or prior to the final payment of the unpaid balance of the

Purchase Price herein, and such tax or taxes are applied to the sale of the Property or

against any component, building material or service relating to the construction of the

Property or the Condominium, then, notwithstanding anything else contained herein, the

Purchaser acknowledges and agrees that the Purchase Price as set out in this

Agreement has been computed without taking into account any such tax and that the

said Purchase Price shall be increased by the amount of tax eligible in respect of the

Property or otherwise with the construction of the Property or the Condominium, with

the amount of such increase being paid at the earlier of the Occupancy Date or the

Closing Date or as soon thereafter as the amount of the said tax can be calculated and

the Purchaser hereby charges the Property in favour of the Vendor, with such amount

owing to be secured by a Vendor's lien, charge or caution on and against the Property.

If any tax whether categorized as a business transfer tax, a modified HST, value added

tax or any other type of tax whatsoever including without limitation HST is levied or

charged in connection with the termination of this Agreement by reason of the

Purchaser's default, the Purchaser shall be solely responsible for paying such taxes

and/or reimbursing the Vendor therefor thereafter together with any penalties or interest

imposed thereon, whether or not the legislation imposing same may place responsibility

for payment thereof onto the Vendor.

24. Schedule "A",
24(j)

Notwithstanding any other term of this Agreement, the Purchaser acknowledges and

agrees that if any amount, payment and/or adjustment which is/are due and payable by

the Purchaser to the Vendor or the Vendor's Solicitors pursuant to this Agreement are

not made and/or paid on the date due, but are subsequently accepted by the Vendor,

notwithstanding the Purchasers default, such amount, payment and/or adjustment shall,

until paid, bear interest at the rate equal to twelve percent (12%) per annum above the

bank rate as defined in subsection 19(2) of 0. Reg. 48-01 of the Act at the date of

default.

25. Schedule "A"
25(d)

The Vendor may deduct by way of set off from any money payable to the Purchaser

pursuant to this paragraph those sums payable by the Purchaser by reason of any

default by the Purchaser prior to the date of termination and any other sums that are

payable by the Purchaser under this Agreement, including extras and upgrades and

other fees or costs where the Purchaser's liability for such sums predates the date 
of

termination. The Vendor may also deduct from any money payable to the Purchaser a

reasonable allowance (but in any case not less than $10,000) as a security deposit for

any damages caused to the Condominium by the Purchaser's occupancy therein, which

sum shall be adjusted as set out in Schedule D

26. Schedule "A" 31 The Purchaser authorizes the Condominium Corporation, when created, to issue a

certificate in the form prescribed by the Act, stating any arrears on account of common

expenses owed by the Purchaser (at the Purchaser's cost to be adjusted for in the

Statement of Adjustments as a credit to the Vendor or the Vendor's Solicitors).

27. Schedule "H".
1(d)(i), (ii), (iv) and
(v)

The Purchaser shall provide to the Vendor prior to occupying the Property, each and

every one of the following:

(i) A certified cheque or bank draft for payment of the Occupancy Fee for the stub

period between the Occupancy Date and the last day of the month, or for the

entire month if the Occupancy Date is the first day of a month,

(ii) Eleven (11) post-dated cheques, one for the eleven (11) months following the

Occupancy Date, each payable on the first day of each month, or by an

alternative pre-authorized payment plan as directed and required by the Vendor;

(iv) Payment by bank draft or certified cheque of any upgrades or extras (including

HST) ordered by the Purchaser but not yet paid for, if applicable:

(v) Payment by bank draft or certified cheque of all sums owing to the Vendor or the

Vendor's Solicitors arising from the default of the Purchaser.

28. Schedule "H", 1(e) The Purchaser shall in addition to the Occupancy Fee, be responsible for, a
nd pay

when due, all charges for utility services provided to the Property during the term
 of the

Occupancy Licence including without limitation, electricity, gas, water and 
sewage

charges, unless the same are included in the proposed condominium expenses.

29. Schedule "H", 3(d) Within 30 days after the Termination Date, the Vendor shall deliver a report in 
writing

from one or more Consultants as to any of the fixtures removed from the Proper
ty and

all damage to the Property or the common elements attributed or caused by the

Purchaser or other occupants of the Property or invitees, or those when the Purc
hase is

in law responsible. The report shall also include the actual or anticipated repair
 costs,

and include as part of the total costs a 20% allowance for the Vendor's costs to mak
e
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the repairs, plus HST. The report shall be final and binding on the Vendor and the
Purchaser.

30. Schedule "H", 3(h) If the Purchaser fails to give the Vendor vacant possession of the Property on the
Termination Date, the provisions of Section 58(1)(4) of the Residential Tenancies Act

S.O. 2006, as amended, shall apply with respect to the termination of the occupancy of

the Purchaser. If the Vendor is required to apply for a court or tribunal for an order

terminating the Purchaser's occupancy of the unit, the Purchaser shall reimburse the

Vendor for all costs and legal fees, on a full indemnity basis, the Vendor may incur in so
doing.

(a)
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THE KENNEDYS — EAST TOWER

PURCHASER'S ACKNOWLEDGEMENT

TO: TARN CONSTRUCTION CORPORATION (the "Declarant")

RE: Sale to  Seokumarie Kowlessar  (the "Purchaser(s)")
Residential Unit 1 Level 2, Suite 801E  in a proposed condominium to be located at 2035
Kennedy Road, Toronto, Ontario, known as The Kennedys — East Tower (the "Property").

I/WE, the undersigned, being the Purchaser(s) of the Property, acknowledge(s) that I/we have received from the Declarant
on the date set out below a complete copy of each of the following documents:

1. the Disclosure Statement, including the Table of Contents.

2. a budget statement prepared by the Declarant for the year immediately following the registration of the
Declaration and Description, together with the monthly common expense by unit type schedule for each of the
Phase 1A Residential Condominium.

3. the proposed Declaration.

4. the proposed By-laws Nos. 1 and 3, inclusive, including copies of the proposed draft Assignment Agreement re

assumed agreements appended to By-law Nos. 3.

5. the proposed Rules.

6. sections 73 and 74 of the Condominium Act.

7. the proposed standard unit by-law, being By-law No. 2, setting out what constitutes a standard unit for each class

of unit.

8. the fully executed Agreement of Purchase and Sale.

The Purchaser hereby acknowledges that the purpose of a disclosure statement is to enable the Purchaser to review the

documents which will govern this proposed condominium project and to make a determination as to whether the

Purchaser wishes to complete the transaction set out in the agreement of purchase and sale for the Property (the

"Agreement").

The Purchaser is hereby advised that the Purchaser is entitled to rescind the Agreement and receive the return of the

deposit monies provided for in the Agreement without interest or deduction by delivering written notice to the Vendor or

its solicitor within ten (10) days of later of (i) the date of delivery to the Purchaser of a fully executed copy of the

Agreement, or (ii) delivery of the above documents, Items 1 to 8 inclusive, to the Purchaser (being the date herein set out

below).

IN WITNESS WHEREOF I/we have executed this Acknowledgement

DATED this  I  day of

Witness

 , 2016.
I

Purchaser: Seokumarie Kowlessar

Witness Purchaser:



Volkan Basegmez et al. 
Applicants and

Ali Akman et al. 
Respondents Court File No.: CV-17-11697-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE - COMMERCIAL

LIST

Proceeding commenced at Toronto

THIRD REPORT OF KPMG INC. in its capacity as 
LIQUIDATOR OF TARN FINANCIAL 

CORPORATION and FIRST REPORT OF KPMG INC. 
in its capacity as RECEIVER OF TARN 

CONSTRUCTION CORPORATION

MILLER THOMSON LLP
Scotia Plaza
40 King Street West, Suite 5800 
Toronto, ON Canada M5H 3S1

Kyla Mahar LSUC#: 44182G
Tel: 416.597.4303 / Fax: 416.595.8695

Stephanie De Caria LSUC#: 68055L
Tel: 416.595.2652 / Fax: 416.595.8695

Lawyers for KPMG Inc., in its capacity as Court- 
appointed Liquidator of Tarn Financial Corporation and 
Court-appointed Receiver of Tarn Construction 
Corporation.
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Court File No. CV-17-11697-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST)

THE HONOURABLE ) TUESDAY, THE 1st

)
JUSTICE MCEWEN . DAY OF MAY, 2018

BETWEEN:

VOLKAN BASEGMEZ, CEM BLEDA BASEGMEZ, ANIL RUKAN BASEGMEZ, 
BA&B CAPITAL INC., SERDAR KOCTURK 

and KAAN HOLDINGS INC.

Applicants
- and -

ALI AKMAN, SAMM CAPITAL HOLDINGS INC. 
and TARN FINANCIAL CORPORATION

Respondents

APPLICATION UNDER Sections 207 and 248 of the Business Corporations Act, R.S.O. 1990,
c. B.16.

APPROVAL AND VESTING ORDER

THIS MOTION, made by KPMG Inc. (“KPMG”), in its capacity as Court-appointed 

Liquidator (in such capacity, the “Liquidator”) pursuant to section 207 of the Ontario Business 

Corporations Act of the effects and estate of Tam Financial Corporation (“Tarn Financial”), and 

appointed pursuant to the Winding Up Order of Justice Lederman dated September 15, 2017 (the 

“Winding Up Order”) which appointment was effective on September 25, 2017, for an order 

approving the sale transaction (the “Transaction”) contemplated by an asset purchase agreement 

(the “Asset Purchase Agreement”) between Tam Financial (the “Vendor”) and Sunray Group of 

Hotels Inc. or its nominee, [NEED NAME FROM SUNRAY] (collectively, the “Purchaser”)
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dated April 20, 2018 and vesting in the Purchaser the Vendor’s right, title and interest in and to 

the assets described in the Asset Purchase Agreement (the “Purchased Assets”), was heard this 

day at 330 University Avenue, Toronto, Ontario.

ON READING the Third Report of the Liquidator and the First Report of the Receiver 

dated April 24, 2018 (the “Third Report”), and on hearing the submissions of counsel for the 

Liquidator, and any such other counsel as were present, no one appearing for any other person on 

the service list, although properly served as appears from the affidavit of Alina Stoica sworn April 

•,2018 filed:

1. THIS COURT ORDERS that the time for service of the Notice of Motion and Motion 

Record is abridged and validated such that this Motion is properly returnable today, and further 

service of the Notice of Motion and the Motion Record is hereby dispensed with.

2. THIS COURT ORDERS that unless otherwise defined herein or the context otherwise 

requires, capitalized terms used and not otherwise defined herein shall have the meanings ascribed 

to them in the Asset Purchase Agreement.

3. THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved, 

and the execution of the Asset Purchase Agreement by the Vendor is hereby authorized and 

approved, with such minor amendments as the Vendor may deem necessary. The Vendor is hereby 

authorized and directed to take such additional steps and execute such additional documents as 

may be necessary or desirable for the completion of the Transaction and for the conveyance of the 

Purchased Assets to the Purchaser.

4. THIS COURT ORDERS that in the event that the Transaction contemplated by the Asset 

Purchase Agreement cannot be consummated, the Back-Up Bid (as defined in the Third Report) 

be and is hereby approved and the execution of an asset purchase agreement pursuant to the Back- 

Up Bid by the Vendor is hereby authorized and approved, with such changes as may be approved 

by the Liquidator that do not affect the net value of the Back-Up Bid, and the Vendor shall be 

authorized and directed to take such additional steps and execute such additional documents as 

may be necessary or desirable for the completion of the Back-Up Bid transaction and for the 

conveyance of the Vendor’s right, title and interest in and to the purchased assets described in the 

Back-Up Bid.
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5. THIS COURT ORDERS AND DECLARES that upon the delivery of a Liquidator’s 

certificate to the Purchaser substantially in the form attached as Schedule A hereto (the 

“Liquidator’s Certificate”), all of the Vendor’s right, title, benefit and interest in and to the 

Purchased Assets described in the Asset Purchase Agreement including the lands legally described 

in Schedule B hereto (the “Real Property”) shall vest absolutely in the Purchaser, free and clear 

of and from any and all security interests (whether contractual, statutory, or otherwise), hypothecs, 

mortgages, trusts or deemed trusts (whether contractual, statutory, or otherwise), liens, executions, 

levies, charges, or other financial or monetary claims, whether or not they have attached or been 

perfected, registered or filed and whether secured, unsecured or otherwise (collectively, the 

“Claims”) including, without limiting the generality of the foregoing: (i) any encumbrances or 

charges created by the Winding Up Order, as amended; (ii) all charges, security interests or claims 

evidenced by registrations pursuant to the Personal Property Security Act (Ontario) or any other 

personal property registry system; and (iii) those Claims listed on Schedule C hereto (all of which 

are collectively referred to as the “Encumbrances”, which term shall not include the permitted 

encumbrances, easements and restrictive covenants listed on Schedule J>) and, for greater 

certainty, this Court orders that all of the Encumbrances affecting or relating to the Purchased 

Assets are hereby expunged and discharged as against the Purchased Assets.

6. THIS COURT ORDERS that upon the registration in the Land Registry Office for the 

Land Titles Division of Metropolitan Toronto Land Registry No. 66 of an Application for Vesting 

Order in the form prescribed by the Land Titles Act, the Land Registrar is hereby directed to enter 

the Purchaser as the owner of the Real Property in fee simple, and is hereby directed to delete and 

expunge from title to the Real Property all of the Claims listed in Schedule C hereto.

7. THIS COURT ORDERS that, without in any way limited the efficacy of paragraph 5 of 

this Order, the Purchaser shall not assume or be deemed to assume any obligations in respect of or 

pursuant to the Excluded Assets, no rights in or in respect of the Excluded Assets are or have been 

assigned to the Purchaser, all Excluded Assets are hereby terminated in all respects against the 

Real Property and the Purchaser, and no party to any Excluded Asset shall have any right, interest 

or claim thereunder as against the Real Property or the Purchaser.

8. THIS COURT ORDERS that for the purposes of determining the nature and priority of 

Claims, the net proceeds from the sale of the Purchased Assets shall stand in the place and stead
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of the Purchased Assets, and that from and after the delivery of the Liquidator’s Certificate all 

Claims and Encumbrances shall attach to the net proceeds from the sale of the Purchased Assets 

with the same priority as they had with respect to the Purchased Assets immediately prior to the 

sale, as if the Purchased Assets had not been sold and remained in the possession or control of the 

person having that possession or control immediately prior to the sale.

9. THIS COURT ORDERS AND DIRECTS that after receipt by the Liquidator from each 

of the Vendor and the Purchaser of the written confirmations set out in section 7.05(1) of the Asset 

Purchase Agreement that the conditions to closing of the Transaction as set out in the Asset 

Purchase Agreement have been satisfied or waived and funds in respect of the Purchase Price have 

been received by the Vendor in accordance with section 2.09 of the Asset Purchase Agreement, 

the Liquidator shall be and is hereby authorized and directed to deliver and file the Liquidator’s 

Certificate in accordance with section 7.05 of Asset Purchase Agreement. In preparing and filing 

the Liquidator’s Certificate, the Liquidator shall be entitled to rely, without any further 

investigation, confirmation or enquiry by the Liquidator, upon the representations made to it by 

the Purchaser that all necessary conditions to closing have been satisfied or waived and the 

Liquidator shall have no liability for any misstatement, error or omission made by the Purchaser 

in connection therewith.

10. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Vendor is authorized and permitted to 

disclose and transfer to the Purchaser all human resources and payroll information in the Vendor’s 

records pertaining to the Vendor’s past and current employees. The Purchaser shall maintain and 

protect the privacy of such information and shall be entitled to use the personal information 

provided to it in a manner which is in all material respects identical to the prior use of such 

infonnation by the Vendor.

11. THIS COURT ORDERS that, notwithstanding:

(a) the pendency of these proceedings;

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the 

Bankruptcy and Insolvency Act (Canada) in respect of the Vendor and any 

bankruptcy order issued pursuant to any such applications; and
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(c) any assignment in bankruptcy made in respect of the Vendor;

the vesting of the Purchased Assets in the Purchaser pursuant to this Order shall be binding on any 

trustee in bankruptcy that may be appointed in respect of the Vendor and shall not be void or 

voidable by creditors of the Vendor, nor shall it constitute nor be deemed to be a fraudulent 

preference, assignment, fraudulent conveyance, transfer at undervalue, or other reviewable 

transaction under the Bankruptcy and Insolvency Act (Canada) or any other applicable federal or 

provincial legislation, nor shall it constitute oppressive or unfairly prejudicial conduct pursuant to 

any applicable federal or provincial legislation.

12. THIS COURT ORDERS AND DECLARES that the Transaction is exempt from the 

application of the Retail Sales Act (Ontario).

13. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Vendor or the Liquidator and its agents in carrying out the 

terms of this Order. All courts, tribunals, regulatory and administrative bodies are hereby 

respectfully requested to make such orders and to provide such assistance to the Vendor or the 

Liquidator, as an officer of this Court, as may be necessary or desirable to give effect to this Order 

or to assist the Vendor or the Liquidator and its agents in carrying out the tenns of this Order.

SEALING

14. THIS COURT ORDERS that the Confidential Appendices 1, 2 and 3 to the Third Report 

shall be sealed, kept confidential and not form part of the public record, but shall be placed separate 

and apart from all other contents of the Court file, in a sealed envelope attached to a notice that 

sets out the title of these proceedings and a statement that the contents are subject to a sealing order 

and shall only be opened upon further order of the Court.
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Schedule A - Form of Liquidator’s Certificate

Court File No. CV-17-11697-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST)

BETWEEN:

VOLKAN BASEGMEZ, CEM BLEDA BASEGMEZ, ANIL RUKAN BASEGMEZ, 
BA&B CAPITAL INC., SERDAR KOCTURK 

and KAAN HOLDINGS INC.

- and -
Applicants

ALI AKMAN, SAMM CAPITAL HOLDINGS INC. 
and TARN FINANCIAL CORPORATION

Respondents

APPLICATION UNDER Sections 207 and 248 of the Business Corporations Act, R.S.O. 1990,
c. B.16.

LIQUIDATOR’S CERTIFICATE

RECITALS

A. Pursuant to an Order of the Honourable Mr. Justice Lederman of the Ontario Superior 

Court of Justice (Commercial List) (the “Court”) dated September 15, 2017 (the “Winding Up 

Order”), KPMG Inc. was appointed as liquidator (in such capacity, the “Liquidator”) of the 

effects and estate of Tam Financial Corporation (the “Vendor”) under sections 207 and 248 of the 

Business Corporations Act, R.S.O. 1990, c. B.16, as amended.

B. Pursuant to an Order of the Court dated May 1,2018, the Court approved the asset purchase 

agreement made as of April 20, 2018 (the “Asset Purchase Agreement”) between the Vendor and 

Sunray Group of Hotels Inc. (the “Purchaser”) and provided for the vesting in the Purchaser of 

the Vendor’s right, title and interest in and to the Purchased Assets, which vesting is to be effective 

with respect to the Purchased Assets upon the delivery by the Liquidator to the Purchaser of a 

certificate confirming: (i) the payment by the Purchaser of the Purchase Price for the Purchased 

Assets, (ii) that the conditions to closing as set out in the Asset Purchase Agreement have been
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satisfied or waived by the Vendor and the Purchaser, and (iii) the Transaction has been completed 

to the satisfaction of the Liquidator.

C. Unless otherwise indicated herein, terms with initial capitals have the meanings set out in 

the Asset Purchase Agreement.

THE LIQUIDATOR CERTIFIES, based upon the written representations made to the 

Liquidator by each of the Purchaser and the Vendor pursuant to section 7.05 of the Asset Purchase 

Agreement and without any further investigation, confinnation or enquiry by the Liquidator, the 

following:

1. The Purchaser has paid and the Vendor has received the Purchase Price for the Purchased 

Assets payable on the Closing Date pursuant to the Asset Purchase Agreement;

2. The conditions to closing as set out in the Asset Purchase Agreement have been satisfied 

or waived by the Vendor and the Purchaser, respectively; and

3. The Transaction has been completed to the satisfaction of the Liquidator.

4. This Certificate was delivered by the Liquidator at________ [TIME] on________[DATE],

2018.

KPMG Inc., in its capacity as Court- 
appointed Liquidator of Tarn Financial 
Corporation, and not in its personal capacity

Per:
Name:
Title:



-8-

Schedule B - Real Property

PIN: 06164-0197 (LT)

PROPERTY DESCRIPTION: PARCEL 28-8, SECTION S6 PART LOT 28, CONCESSION 2, 
SCAR BEING PT 1, 2 66R12484 SCARBOROUGH , CITY OF TORONTO

PIN: 06164-0509 (LT)

PROPERTY DESCRIPTION: LT 19 RCP 9945 SCARBOROUGH PT 1, PL 66R28554; CITY 
OF TORONTO
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Schedule C

Claims to be deleted and expunged from title to Real Property 

PIN 06164-0197 (LT)

15. Notice of Lease Instrument Number E236074 registered March 23, 1999 in favour of 
Microcell Conexions Inc.

16. Transfer of title instrument Number AT3740675 registered November 14, 2014 in favour 
of Tam Financial Corporation.

17. Charge instrument Number AT3740682 registered November 14, 2014 in favour of 
Meridian Credit Union Limited.

18. General Assignment of Rents instrument Number AT3740683 registered November 14, 
2014, in support of Charge AT3740682 in favour of Meridian Credit Union Limited.

19. Charge Instrument Number AT4242765 registered June 9, 2016, in favour of The 
Guarantee Company of North America.

20. Notice Instrument Number AT4280809 registered July 15, 2016, in favour of The 
Guarantee Company of North America referencing Instrument Number AT4242765.

21. Charge Instrument Number AT4443337 registered December 23, 2016, in favour of 
Kingsett Mortgage Corporation.

22. General Assignment of Rents Instrument Number AT4443338 registered December 23, 
2016, in support or Charge AT4443337 in favour of Kingsett Mortgage Corporation.

23. Charge instrument Number AT4623337 registered July 11, 2017, in favour of Samm 
Capital Holdings Inc.

24. General Assignment of Rents Instrument Number AT4623338 registered July 11,2017, in 
support of Charge AT4623337 in favour of Samm Capital Holdings Inc.

25. Notice of Agreement Instrument Number AT4657388 registered August 17, 2017 in favour 
of Samm Capital Holdings Inc. pertaining to Charge AT4623337.

26. Construction Lien AT4693066 registered September 28, 2017, registered by Roni 
Excavating limited perfected by Certificate Instrument Number AT4730846 registered November 
10, 2017.

27. Construction Lien AT4694989 registered September 29, 2017, registered by MCW 
Consultants Ltd. perfected by Certificate instrument Number AT4734146 registered November 
16, 2017.
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28. Construction Lien AT4698119 registered October 4. 2017, registered by Skygrid 
Construction Ltd. perfected by Certificate Instalment Number AT4731269 registered November 
14,2017.

29. Construction Lien AT4701329 registered October 6, 2017, registered by GFL 
Infrastructure Group Inc. perfected by Certificate Instrument Number AT4731272 registered 
November 14, 2017.

PIN 06164-0509 (LT)

1. Notice or Lease Instrument Number TR39151 registered March 23, 1999, in favour of 
Microcell Connexions Inc.

2. Transfer of title Instrument Number AT3740675 registered November 14, 2014, in favour 
of Tam Financial Corporation.

3. Charge Instrument Number AT3740682 registered November 14, 2014 in favour of 
Meridian Credit Union Limited.

4. General Assignment or Rents Instalment Number A T3740683 registered November 14, 
2014, in support of Charge AT3740682 in favour or Meridian Credit Union Limited.

5. Charge Instrument Number AT4242765 registered June 9, 2016, in favour of The 
Guarantee Company of North Am erica.

6. Notice Instrument Number AT4280809 registered July 15, 2016, in favour of The 
Guarantee Company of North America referencing Instalment Number AT4242765.

7. Charge instrument Number AT4443337 registered December 23, 2016, in favour of 
Kingsett Mortgage Corporation.

8. General Assignment of Rents Instrument Number AT4443338 registered December 23, 
2016, in support of Charge AT4443337 in favour of Kingsett Mortgage Corporation.

9. Charge Instrument Number AT4623337 registered July 11, 2017, in favour of Samm 
Capital Holdings Inc.

10. General Assignment of Rents Instrument Number AT4623338 registered July 11, 2017 in 
support of Charge AT4623337 in favour of Samm Capital Holdings Inc.

11. Notice or Agreement Instrument Number AT4657388 registered August 17, 2017 in favour 
of Samm Capital Holdings Inc. pertaining to Charge AT4623337.

12. Construction Lien AT4693066 registered September 28, 2017, registered by Roni 
Excavating Limited perfected by Certificate Instrument Number AT4730846 registered November 
10, 2017.
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13. Construction Lien AT4694989 registered September 29, 2017, registered by MCW 
Consultants Ltd. perfected by Certificate Instrument Number AT4734146 registered November 
16, 2017.

14. Construction Lien AT4698119 registered October 4, 2017, registered by Skygrid 
Construction Ltd. perfected by Certificate Instrument Number AT4731269 registered November
14. 2017.

15. Construction Lien AT4701329 registered October 6. 2017, registered by GFL 
Infrastructure Group Inc. perfected by Certificate Instrument Number AT4731272 registered 
November 14, 2017.

16. Construction Lien AT4714314 registered October 24, 2017, registered by The Fence 
People Limited.

17. Construction Lien AT4726307 registered November 6. 2017, registered by The Fence 
People Limited perfected by Certificate Instrument Number AT4745670 registered November 29, 
2017.



Schedule D - Permitted Encumbrances related to the Real Property 

(unaffected by the Vesting Order)

PIN 06164-0197

1. By-Law Instrument Number SC72205 registered April 23, 1984.

2. Notice of Agreement Instrument Number A90238 registered April 6, 1962.

3. Notice or Agreement Instrument Number A927533 registered June 19, 1981.

4. Notice of Agreement Instrument Number C938338 registered March 3, 1995.

PIN 06164-0509

1. Site Plan Agreement Instrument Number SC618244 registered June 18, 1981.

2. Agreement Amending Site Plan Agreement instrument Number TB966207 registered 
March 3, 1995.

3. Reference Plan 66R28554 registered March 17, 2016.

4. Application for Absolute Title Instrument Number AT4169525 registered March 17, 2016.

5. Reference Plan 66R29568 registered September 17, 2016.

30542235.1
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Court File No.-------CV-17-11697-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST)

THE HONOURABLE-----

JUSTICE-------MCE WEN

) WEEKDAY,TUESDAY. THE #1^

)
x DAY OF MONTH, 20YRMAY. 20IS

B E T W E E N:

PLAINTIFF

-BETWEEN:

VOLKAN BASEGMEZ. CEM BLEDA BASEGMEZ. ANIL R1JKAN BASEGMEZ.
BA&B CAPITAL INC.. SERDAR KOCTURK

and -KAAN HOLDINGS INC.
DEFENDANT

- and -
Applicants

ALI AKMAN. SAMM CAPITAL HOLDINGS INC.
and TARN FINANCIAL CORPORATION

Respondents

APPLICATION UNDER Sections 207 and 248 of the Business Corporations Act, R.S.O. 1990.
e, B.16.

APPROVAL AND VESTING ORDER
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THIS MOTION, made by [RECEIVER'S NAME1KPMG Inc. ("KPMG"). in its capacity as 

tbe-Court-appointed receiver (the "Receiver")Lii|uidator (in such capacity, the "Liquidator") 

pursuant to section 207 of the undertaking, propertyOntario Business Corporations Act of the 

effects and assets of [DEBTOR]—(-the- "Debtor"[estate of Tarn Financial Corporation ("Tarn 

Financial"), and appointed pursuant to the Winding Up Order of Justice Ledennan dated

September 15. 2017 (the "Winding Lip Order'7) which appointment was effective on September

25. 2017, for an order approving the sale transaction (the -^Transactional) contemplated by an 

asset purchase agreement ef-purc-hase-and sale (the ^Sate 'Assct Purchase Agreement^!] between 

the Receiver and [NAME QF-PU#GHASER|Tarn Financial (the -"Vendor") and Sunrav Group of Hotels 

Inc, or its nominee, INEED NAME FROM SUNRAYI (collectively, the "Purchaser") dated

dated [OA-T-E-M-the-Repert"),April 20, 2018 and

vesting in the Purchaser the ______Is right, title and interest in and to the assets described

in the Sale-Asset Purchase Agreement (the -^Purchased Assets^"), was heard this day at 330 

University Avenue, Toronto, Ontario.

ON READING the Third Report of the Liquidator and the First Report of the Receiver

dated April 24. 2018 (tire "Third Report"), and on hearing the submissions of counsel for the

Receiver, [NAMES OP OTHER- PARTIES APPEARINGh-Liquidator. and any such other counsel as were 

present, no one appearing for any other person on the service list, although properly served as 

appears from the affidavit of f-MAMElAlina Stoica sworn [DATE1 April •. 2018 filed!

1. THIS COURT ORDERS that the time for service of the Notice of Motion and Motion

Record is abridged and validated such that this Motion is properly returnable today, and further

sendee of the Notice of Motion and the Motion Record is hereby dispensed with.

2. THIS COURT ORDERS that unless otherwise defined herein or the context otherwise

requires, capitalized terms used and not otherwise defined herein shall have the meanings ascribed

to them in the Asset Purchase Agreement.

should be served on all persons having an economic interest in the Purchnsed-Assets-r-ur-iless eimu-nstances warrant a
dtffereat approach. Counsel shoi4d-e&as:kk?^at-taehtng the affidavit of serviee-te th-is-Qrder.
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kl THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved,

and the execution of the SakAsset Purchase Agreement by the ReceivcUVendor is hereby 

authorized and approved, with such minor amendments as the ReeakerVendor may deem 

necessary. The ReeeiverW'ndor is hereby authorized and directed to take such additional steps 

and execute such additional documents as may be necessary or desirable for the completion of the 

Transaction and for the conveyance of the Purchased Assets to the Purchaser.

4._____THIS COURT ORDERS that in the event that the Transaction contemplated by the Asset

Purchase Agreement cannot be consummated, the Back-Up Bid (as defined in the Third Report)

be and is hereby approved and the execution of an asset purchase agreement pursuant to the Back-

Up Bid by the Vendor is hereby authorized and approved, with such changes as may be approved

by the Liquidator that do not affect the net value of the Back-Up Bid, and the Vendor shall be

authorized and directed to take such additional steps and execute such additional documents as

may be necessary or desirable for the completion of the Back-Up Bid transaction and for the

conveyance of the Vendor's right, title and interest in and to the purchased assets described in the

Back-Up Bid.

St5. THIS COURT ORDERS AND DECLARES that upon the delivery of a 

ReceiveU.sLiciuidatoiA certificate to the Purchaser substantially in the form attached as Schedule 

A hereto (the "Receivei 's' Litiuidator’s Certificated"). all of the Bebtor'sVendor's right, title 

benefit and interest in and to the Purchased Assets described in the SakAsset Purchase Agreement 

fatk-feted-ettincluding the lands legally described in Schedule B hereto]4 (the "Real Property") 

shall vest absolutely in the Purchaser, free and clear of and from any and all security interests 

(whether contractual, statutory, or otherwise), hypothecs, mortgages, trusts or deemed trusts 

(whether contractual, statutory, or otherwise), liens, executions, levies, charges, or other financial

br-where 4hh.-Ordet^may be relied-Bpear^fei-pfeceedi-ngs-m-the--United States, a finding that the- 
and in ths best interests ofth^ Debtor niid itN-stB-k^-ho-ld-^Fs nmy bt?~ n6C6SSBTv~ 

to support such a Finding, which finding may then be included-in-the Court's endorsement.

—lif-soiiic? discs.—tht? Debtor will b<?—dh^-v^HdtH^u-ndt^r —S-slt? v\^-i:^0iiit?iit. or othtiH'wist? nc lively involved in die 
T'FBiwfh:■ tion. bv-those cases. care should be1 taken to ens-uTel-hi-tt tins Order authorizes ei ther or both of the Debtor and 
die-Receiver to execute and deliver documents. and take odiei^tepsT

^ TO"ahew-dH-s-Order to be free -st-andmed-and not recjuire reference to the Court record"andor-t-he-Sale Agreement).- rf 
referable tllcft the Plirchused~A;SSetS be Specifically described -in a •Schedule1.
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or monetary claims, whether or not they have attached or been perfected, registered or filed and 

whether secured, unsecured or otherwise (collectively, the -yClaimsAj including, without 

limiting the generality of the foregoing: ~(i)- any encumbrances or charges created by the Winding 

Up Order of the Honourable Justice [NAME! dated44A\TE-h-, as amended: (ii) all charges, security 

interests or claims evidenced by registrations pursuant to the Personal Property Security Act 

(Ontario) or any other personal property registry system; and (iii) those Claims listed on Schedule 

C hereto (all of which are collectively referred to as the -"Encumbrances^ which term shall not 

include the permitted encumbrances, easements and restrictive covenants listed on Schedule D) 

and, for greater certainty, this Court orders that all of the Encumbrances affecting or relating to the 

Purchased Assets are hereby expunged and discharged as against the Purchased Assets.

A A__ THIS COURT ORDERS that upon the registration in the Land Registry Office for the

{-Registry-Division of {LOCATION} of a-Transfer/Deed of Land in the form prescribed-by-t-he- 

Laini Registration Reform -Act -duly executed by the- -Receiver][Land Titles Division of 

i LOCATION I Metropolitan Toronto Land Registry No. 66 of an Application for Vesting Order in 

the form prescribed by the Land Titles Act and/or the Land-Regi-stra-tion-Reform Act]**, the Land 

Registrar is hereby directed to enter the Purchaser as the owner of the subject—rea 1- property 

identified -in-Schedule B hereto (the "Real Property11} in fee simple, and is hereby directed to delete 

and expunge from title to the Real Property all of the Claims listed in Schedule C hereto.

7. THIS COURT ORDERS that, without in any wav limited the efficacy of paragraph 5 of

this Order, the Purchaser shall not assume or be deemed to assume any obligations in respect of or

pursuant to the Excluded Assets, no rights in or in respect of the Excluded Assets are or have been

assigned to the Purchaser, all Excluded Assets are hereby terminated in all respects against the

Real Property and the Purchaser, and no party to any Excluded Asset shall have any right, interest

or claim thereunder as against the Real Property or the Purchaser.

^ The "Claims" being-vetted oaf-may. in some cases, include owaership-elaims. where ownership is disputed and the 
dispute if- brought to-lbeattentien-tfl' the Court. Such ownership claims would, in that case, still continue as against-

ifthe Cowl-is advised what rights-are being affected, and the-appropria-te persons are served, ft is-lhe Subcommittee's 
view--that a non specific vesting out of— rigbae-t-itles and interests" is vague and therefore undesirable.

^-Eteei-the-l-aRguage-appr-epuale-te-d^e-laud-registi^' system (Registry vs—tod Titles).
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4r8.___ THIS COURT ORDERS that for the purposes of determining the nature and priority of

Claims, the net proceeds from the sale of the Purchased Assets shall stand in the place and stead 

of the Purchased Assets, and that from and after the delivery of the Reeeiver'sLiciuidator's 

Certificate all Claims and Encumbrances shall attach to the net proceeds from the sale of the 

Purchased Assets with the same priority as they had with respect to the Purchased Assets 

immediately prior to the sale ", as if the Purchased Assets had not been sold and remained in the 

possession or control of the person having that possession or control immediately prior to the sale.

§-■------- THl-S COURT ORDERS AND DIR-ECTS the Receiver to file with the Court a copy-of the

Receiver's Ceififreate-.-tbrthwitlr after delivery1 thereefe-

9._____THIS COURT ORDERS AND DIRECTS that after receipt by the Liquidator from each

of the Vendor and the Purchaser of the written confirmations set out in section 7.05( 1) of the Asset

Purchase Agreement that the conditions to closing of the Transaction as set out in the Asset

Purchase Agreement have been satisfied or waived and funds in respect of the Purchase Price have

been received by the Vendor in accordance with section 2.09 of the Asset Purchase Agreement.

the Liquidator shall be and is hereby authorized and directed to deliver and file the Liquidator's

Certificate in accordance with section 7.05 of Asset Purchase Agreement. In preparing and filing

the Liquidator's Certificate, the Liquidator shall be entitled to rely, without any further

investigation, confirmation or enquiry bv the Liquidator, upon the representations made to it by

the Purchaser that all necessary conditions to closing have been satisfied or waived and the

Liquidator shall have no liability for any misstatement, error or omission made bv the Purchaser

in connection therewith.

CrlO. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Receiver Vendor is authorized and 

permitted to disclose and transfer to the Purchaser all human resources and payroll information in 

the Company's Vendor' s records pertaining to the Debtor's Vendor's past and current employees.

-The Report-should-identify the disposition costs and any other costs which should be paid from the gross sale

^■Thtfrpfevrsieit crystallizes the date ns of which the Claims will be determined. IT n sale-oocurs early in the insolvency 
process, or potentially-secured claimants way not have had the lime or the ability to register or perfect proper claim:, 
prior to the sale, this prevision may not be appropriate, and should be amended to remove-rhi-s-erystallization concept.

DOCSTOR: 1201927\14



-6-

meltiding personal information of those empfoyees-listed on Schedule "•" to the Sale Agreement.

The Purchaser shall maintain and protect the privacy of such infonnation and shall be entitled to 

use the personal infonnation provided to it in a maimer which is in all material respects identical 

to the prior use of such infonnation by the

•?t 11. THIS COURT ORDERS that, notwithstanding:

(a) the pendency of these proceedings;

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the 

Bankruptcy and Insolvency Act (Canada) in respect of the DebtorVendor and any 

bankruptcy order issued pursuant to any such applications; and

(c) any assignment in bankruptcy made in respect of the EMatorVendor;

the vesting of the Purchased Assets in the Purchaser pursuant to this Order shall be binding on any 

trustee in bankruptcy that may be appointed in respect of the DebterVendor and shall not be void 

or voidable by creditors of the DebtorVendor. nor shall it constitute nor be deemed to be a 

fraudulent preference, assigmnent, fraudulent conveyance, transfer at undervalue, or other 

reviewable transaction under the Bankruptcy and Insolvency Act (Canada) or any other applicable 

federal or provincial legislation, nor shall it constitute oppressive or unfairly prejudicial conduct 

pursuant to any applicable federal or provincial legislation.

Sr 12. THIS COURT ORDERS AND DECLARES that the Transaction is exempt from the 

application of the BtdkRcrail Sales Act (Ontario).

*S13. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the ReeetverVendor or the Liquidator and its agents in carrying 

out the terms of this Order. All courts, tribunals, regulatory and administrative bodies are hereby 

respectfully requested to make such orders and to provide such assistance to the Reeei-verVendor 

or the Liquidator, as an officer of this Court, as may be necessary or desirable to give effect to this 

Order or to assist the ReceiverVendor or the Liquidator and its agents in carrying out the terms of 

this Order.
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Revised-:-Januai:y 21,2014

SEALING

14. THIS COURT ORDERS that the Confidential Appendices 1.2 and 3 to the Third Report

shall be sealed, kept confidential and not form part of the public record, but shall be placed separate

and apart from all other contents of the Court file, in a sealed envelope attached to a notice that

sets out the title of these proceedings and a statement that the contents are subject to a sealing order

and shall only be opened upon further order of the Court.
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Revised: January 21, 2014

Schedule- A - Form of Receiver'sLiquidator’s Certificate

Court File No.

ONTARIO
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST]

■CV-17-1 1697-00CL

BETWEE N:

Pfa-mti-ff

-BETWEEN:

VOLK AN BASEGMEZ. CEM BLEDA BASEGMEZ. ANIL RUKAN BASEGMEZ,
BA&B CAPITAL INC',, SERDAR KOCTURK

and -IvAAN HOLDINGS INC.
DEFENDANT

RECEIVER-S

- and -
Applicants

AL1 AKMAN. SAMM CAPITAL HOLDINGS INC.
and TARN FINANCIAL CORPORATION

Respondents

APPLICATION UNDER Sections 207 and 248 of the Business Corporations Act. R.S.O. 1990,
c. B.16.

LIQUIDATOR S CERTIFICATE

RECITALS

A. Pursuant to an Order of the Honourable {NAME OF JUDGElMr. Justice Lederman of the 

Ontario Superior Court of Justice (Commercial List) (the -"CourUQ dated {-DATE OF ORDER], 

{■NAME OF RECEIVEWSeptember 15, 2017 (the "Winding Up Order"). ICPMG Inc, was appointed 

as the-receiver (liquidator (in such capacity, the -Rec-eiver")'Liquidator") of the undertaking,

PQCSTOR. 1301 7 I I
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propertyeffects and aaceteestate of RPEBTQRlTarn Financial Corporation (the “Oebtor'-L Vendor") 

under sections 207 and 248 of the Business Corporations Act, R.S.O. 1990. c. B.16. as amended.

B. Pursuant to an Order of the Court dated (DATE],May 1.2018. the Court approved the asset 

purchase agreement ePpw-c-hase-and sale made as of (PA-TE-QF AGREEMENT!April 20. 20IS (the 

^^Sate'Asset Purchase Agreement^] between the Receiver f Be btorl Vendor and [NAME OF

(the -PurchaserUli and provided for the vesting in the

Purchaser of the Debtor'sVendor's right, title and interest in and to the Purchased Assets, which 

vesting is to be effective with respect to the Purchased Assets upon the delivery by the 

ReeeivefLiquidator to the Purchaser of a certificate confirmings (i)- the payment by the Purchaser 

of the Purchase Price for the Purchased Assets; , (ii) that the conditions to Closinfidosing as set out 

in section of--the SaleAsset Purchase Agreement have been satisfied or waived by the 

ReceiverVcndor and the Purchaser^ and (iii) the Transaction has been completed to the satisfaction

of the

C. Unless otherwise indicated herein, terms with initial capitals have the meanings set out in

the SaleAsset Purchase Agreement.

THE RECE1V-&R-CERT1F1ES the following:

THE LIQUIDATOR CERTIFIES, based upon the written representations made to the

Liquidator by each of the Purchaser and the Vendor pursuant to section 7.05 of the Asset Purchase

Agreement and without any further investigation, confirmation or enquiry by the Liquidator, the

following:

1. The Purchaser has paid and the Receiver Vend or has received the Purchase Price for the 

Purchased Assets payable on the Closing Date pursuant to the SaleAsset Purchase Agreement;

2. The conditions to Closingelosinc as set out in section • ofthe SateAsset Purchase Agreement 

have been satisfied or waived by the Rec-ewerVendor and the Purchaser, respectively; and

3. The Transaction has been completed to the satisfaction of the ReceiverLiquidator.

4. This Certificate was delivered by the ReceiverLiquidator at________ [TIME] on________

[DATEbl. 2018.
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fMAME QF-RiCElVERl.KPlMG Inc., in its 
capacity as ReceiverCourt-appointed 
Liquidator of the underta-kmgy-property and 
assets-of-fPEBTORLTarn Financial 
Corporation, and not in its personal capacity

Per:
Name:
Title:
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PIN: 06164-0197 (LT)

PROPERTY DESCRIPTION: PARCEL 28-8, SECTION S6 PART LOT 28. CONCESSION 2,
SCAR BEING PT 1, 2 66R124S4 SCARBOROUGH , CITY OF TORONTO

PIN: 06164-0509 (LT)

PROPERTY DESCRIPTION: LT 19 RCP 9945 SCARBOROUGH PT 1, PL 66R2S554; CITY
OF TORONTO

l-XX-'Vl-UR 1201^27 14



Schedule C=

Claims to be deleted and expunged from title to Real Property
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PIN 06164-0197 (LT)

15. Notice of Lease Instalment Number E236074 registered March 23. 1999 in favour of
Microcell Conexions Inc.

16. Transfer of title instrument Number AT3740675 registered November 14, 2014 in favour
ofTam Financial Corporation.

17. Charge instrument Number AT3740682 registered November 14, 2014 in favour of
Meridian Credit Union Limited.

18. General Assignment of Rents instrument Number AT374Q683 registered November 14,
2014, in support of Charge AT374Q6S2 in favour of Meridian Credit Union Limited.

19. Charge Instrument Number AT4242765 registered June 9. 2016, in favour of The
Guarantee Company of North America.

20. Notice Instalment Number AT4280809 registered July 15. 2016, in favour of The
Guarantee Company of North America referencing Instrument Number AT4242765.

21. Charge Instrument Number AT4443337 registered December 23, 2016, in favour of
Ivingsett Mortgage Corporation.

22. General Assignment of Rents Instrument Number AT4443338 registered December 23,
2016, in support or Charge AT4443337 in favour of Kingsett Mortgage Corporation.

23. Charge instrument Number AT4623337 registered July 11. 2017, in favour of Samm
Capital Hold intis Inc.

24. General Assignment of Rents Instrument Number AT4623338 registered July 11,2017, in
support of Charge AT4623337 in favour of Samm Capital Holdings Inc.

25. Notice of Agreement Instrument Number AT46573S8 registered August 17,2017 in favour
of Samm Capital Holdings Inc, pertaining to Charge AT4623337.

26. Construction Lien AT4693066 registered September 28. 2017, registered by Roni
Excavating limited perfected by Certificate Instrument Number AT4730S46 registered November
10, 2017.

21. Construction Lien AT4694989 registered September 29, 2017, registered by MCW
Consultants Ltd, perfected by Certificate instrument Number AT4734146 registered November
16. 2017.

28. Construction Lien AT4698119 registered October 4. 2017, registered by Skygrid
Construction Ltd, perfected by Certificate Instrument Number AT473I269 registered November
14. 2017.
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29. Construction Lien AT4701329 registered October 6, 2017, registered by GPL
Infrastructure Group Inc, perfected by Certificate Instrument Number AT4731272 registered
November 14. 2017.

PIN 06164-0509 (LT)

1. Notice or Lease Instrument Number TR39151 registered March 23. 1999. in favour of
Microcell Connexions Inc.

2. Transfer of title Instrument Number AT3740675 registered November 14. 2014. in favour
of Tam Financial Corporation.

3. ___ Charge Instrument Number AT3740682 registered November 14. 2014 in favour of
Meridian Credit Union Limited.

4. General Assignment or Rents Instrument Number A T3740683 registered November 14.
2014. in support of Charge AT3740682 in favour or Meridian Credit Union Limited.

5. Charge Instrument Number AT4242765 registered June 9, 2016. in favour of The
Guarantee Company of North America.

6. Notice Instrument Number AT4280809 registered July 15, 2016. in favour of The
Guarantee Company of North America referencing Instrument Number AT4242765.

7. Charge instrument Number AT4443337 registered December 23, 2016. in favour of
Kingsett Mortgage Corporation.

8. General Assignment of Rents Instrument Number AT444333S registered December 23.
2016. in support of Charge AT4443337 in favour of Kingsett Mortgage Corporation.

9. Charge Instrument Number AT4623337 registered July 11. 2017. in favour of Samm
Capital Holdings Inc.

10. General Assignment of Rents Instrument Number AT4623338 registered July 11.2017 in
support of Charge AT4623337 in favour of Samm Capital Holdings Inc.

11. Notice or Agreement Instrument Number AT4657388 registered August 17. 2017 in favour
of Samm Capital Holdings Inc, pertaining to Charge AT4623337.

12. Construction Lien AT4693066 registered September 28. 2017. registered by Roni
Excavating Limited perfected by Certificate Instrument Number AT4730846 registered November
10. 2017.

13. Construction Lien AT4694989 registered September 29. 2017. registered by MCW
Consultants Ltd, perfected bv Certificate Instrument Number AT4734146 registered November
16. 2017.
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14. Construction Lien AT4698119 registered October 4, 2017, registered by Skvurid
Construction Ltd, perfected by Certificate Instrument Number AT4731269 registered November
14. 2017.

15. Construction Lien AT4701329 registered October 6, 2017, registered by GFL
Infrastructure Group Inc, perfected by Certificate Instrument Number AT473I272 registered
November 14. 2017.

16. Construction Lien AT4714314 registered October 24, 2017. registered by The Fence
People Limited.

17. Construction Lien AT4726307 registered November 6. 2017, registered by The Fence
People Limited perfected by Certificate Instalment Number AT4745670 registered November 29-
2017.
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Schedule D - Permitted Encumbrances; Easements and Restrictive Covenants
related to the Real Property

(unaffected by the Vesting Order)

PIN 06164-0197

1. By-Law Instalment Number SC722Q5 registered April 23. 19S4.

2. ___Notice of Agreement Instrument Number A90238 registered April 6. 1962.

3. Notice or Agreement Instrument Number A927533 registered .1 une 19. 1981.

4. ___Notice of Agreement Instrument Number C938338 registered March 3, 1995.

PIN 06164-0509

L_____Site Plan Agreement Instrument Number SC'618244 registered June 18. 1981.

2. Agreement Amending Site Plan Agreement instrument Number TB%6207 registered
March 3. 1995.

3. ___ Reference Plan 66R28554 registered March 17. 2016,

4. Application for Absolute Title Instrument Number AT4169525 registered March 17. 2016.

5. ___ Reference Plan 66R2956S registered September 17. 2016.
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Court File No.: CV-1 7-11697-OOCL
Vo kan Basegmez et al v. Ali Akman. SAMM Capital Holdings Inc, and Tarn Financial
Corporation

ONTARIO
SUPERIOR COURT OF JUSTICE

Proceeding commenced at Toronto

APPROVAL AND VESTING ORDER
DATED MAY 1,2018

MILLER THOMSON LLP
40 King Street West, Suite 5800
Toronto Ontario M5H 3S1

Kvla Mahar LSO#: 44182G
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Court-appointed Receiver of Tam Construction
Corporation.
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Court File No. CV-17-11697-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE 

(Commercial List)

THE HONOURABLE ) TUESDAY, THE 1st DAY
)

JUSTICE MCEWEN ) OF MAY, 2018

BETWEEN:

VOLKAN BASEGMEZ, CEM BLEDA BASEGMEZ, ANIL RUKAN BASEGMEZ, 
BA&B CAPITAL INC., SERDAR KOCTURK 

and KAAN HOLDINGS INC.

Applicants

- and

Al l AKMAN, SAMM CAPITAL HOLDINGS INC. 
and TARN FINANCIAL CORPORATION

Respondents

APPLICATION UNDER Sections 207 and 248 of the Business Corporations Act, R.S.O. 1990,
c. B.16.

DISPUTED DEPOSITS RESOLUTION PROCEDURE ORDER

THIS MOTION, made by KPMG Inc. (“KPMG”), in its capacity as Court-appointed 

receiver and manager (in such capacities, the “Receiver”), of all of the assets, undertakings and 

properties of Tam Construction Corporation (“Tarn Construction”) pursuant to section 101 of 

the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended and appointed pursuant to the Order 

of Justice McEwen dated April 13, 2018 (the “Receivership Order”), upon the application of 

KPMG in its capacity as Court-appointed liquidator (in such capacity, the “Liquidator”) 

pursuant to section 207 of the Ontario Business Corporations Act of the effects and estate of 

Tam Financial Coiporation (“Tarn Financial”), and appointed pursuant to the Winding Up 

Order of Justice Lederman dated September 15, 2017 (the “Winding Up Order”), which 

appointment was effective on September 25, 2017, for an Order establishing a procedure for the 

resolution of Disputed Deposits (as defined below) asserted by purchasers of proposed

28236837.1
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condominium units in the contemplated residential condominium development located at 2035 

Kennedy Road, Toronto, Ontario, known as the “The Kennedys” was heard this day at 330 

University Avenue, Toronto, Ontario.

ON READING the Third Report of the Liquidator and the First Report of the Receiver 

dated April 24, 2018 and on hearing the submissions of counsel for the Receiver, and such other 

counsel as were present as indicated on the Counsel Slip, no one appearing for any other person 

on the Service List, although properly served as appears from the Affidavit of Service sworn 

April •, 2018 , filed:

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion is hereby 

abridged and validated such that this Motion is properly returnable today, and further service of 

the Notice of Motion is hereby dispensed with.

DEFINITIONS AND INTERPRETATION

2. THIS COURT ORDERS that for the purposes of this Order, the following terms shall 

have the following meanings:

(a) “Additional Deposit” means a Deposit paid after March 31, 2018;

(b) “Amended and Restated Deposit Statement” means the document delivered to 

Purchasers restating the Deposit remitted by a Purchaser up to and including March 

31, 2018 and setting out any Additional Deposit remitted by a Purchaser, as 

prepared by the Receiver, with the assistance of the Deposit Trustee, in the form 

substantially attached as Schedule “B” to the Deposit Confinnation Procedure 

Order;

(c) “APS” means an agreement of purchase and sale between Tam Construction and a 

Purchaser for the sale and purchase of a Proposed Unit at the contemplated 

Development Project;

(d) “Business Day” means a day, other than a Saturday or a Sunday, on which banks 

are generally open for business in Toronto, Ontario;

28236837.1
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(e) “Court” means the Ontario Superior Court of Justice, Commercial List;

(f) “Deposit” means any monies including, without limitation, deposit monies and 

monies on account of extras and upgrades paid by a Purchaser pursuant to an APS 

for a Proposed Unit at the Development Project;

(g) “Deposit Confirmation Bar Date” means 5:00 PM Eastern Standard Time on May 

15, 2018 with respect to the Deposits set out on the Deposit Statement and thirty 

(30) calendar days after the date set out on the Amended and Restated Deposit 

Statement with respect to the Additional Deposits, or such later date as may be 

ordered by this Court;

(h) “Deposit Confirmation Procedure” means the procedure outlined in the Deposit 

Confirmation Procedure Order in connection with the confirmation and assertion 

of Deposits remitted to Tam Construction, as amended or supplemented by further 

Order of the Court;

(i) “Deposit Confirmation Procedure Order” means the Order approving the 

Deposit Confirmation Procedure granted on April 13, 2018 by the Court in these 

proceedings;

(j) “Deposit Statement” means the document delivered to Purchasers setting out the 

Deposit remitted by a Purchaser up to and including March 31, 2018, as prepared 

by the Receiver, with the assistance of the Deposit Trustee, in the form substantially 

attached as Schedule “A” to the Deposit Confirmation Procedure Order;

(k) “Deposit Trustee” means Bennett Jones LLP;

(l) “Development Project” means the contemplated residential condominium 

development located at 2035 Kennedy Road, Toronto, Ontario, known as the “The 

Kennedys”;

(m) “Disputed Deposit” means a Deposit that a Purchaser has disputed for any reason 

by delivering a Notice of Dispute of Deposit Statement or Notice of Dispute of
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Amended and Restated Deposit Statement, as applicable, to the Receiver in 

accordance with the Deposition Confirmation Procedure Order;

(n) Disputed Deposit Resolution Procedure” means the procedure outlined in this 

Order for determining Proven Deposits and resolving Disputed Deposits;

(o) “Known Additional Deposit” means a Purchaser’s Additional Deposit known by 

the Receiver based on the books and records of Tam Construction and the Deposit 

Trustee, and as set out in the Amended and Restated Deposit Statement prepared 

by the Receiver;

(p) “Known Deposit” means a Purchaser’s Deposit known by the Receiver based on 

the books and records of Tam Construction and the Deposit Trustee, and as set out 

in the Deposit Statement prepared by the Receiver;

(q) “Notice of Dispute of Amended and Restated Deposit Statement” means a 

notice disputing the Amended and Restated Deposit Statement, substantially in the 

form attached as “Schedule D” to the Deposit Confirmation Procedure Order;

(r) “Notice of Dispute of Deposit Statement” means a notice disputing the Deposit 

Statement, substantially the form attached as Schedule “C” to the Deposit 

Confirmation Procedure Order;

(s) “Proposed Unit” means a residential condominium unit at the Development 

Project;

(t) “Proven Deposit” means the amount and/or validity of a Deposit as finally 

determined by the Receiver, in consultation with The Guarantee Company, in 

accordance with this Disputed Deposits Resolution Procedure Order, and for 

greater certainty a Proven Deposit will be “finally determined” for the purposes of 

this definition if any one of the following circumstances applies:

(i) the Receiver has delivered a Deposit Statement or Amended and Restated 

Deposit Statement to a Purchaser and the applicable time period for filing a 

Notice of Dispute of Deposit Statement and/or Notice of Dispute of
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Amended and Restated Deposit Statement under the Deposit Confirmation 

Procedure Order has expired without such notice being filed by the 

Purchaser with the Receiver;

(ii) a Disputed Deposit has been reviewed by the Receiver, in consultation with 

the Deposit Trustee and The Guarantee Company, and then consensually 

resolved with the Purchaser in accordance with this Disputed Deposit 

Resolution Procedure Order;

(iii) the Purchaser has failed to bring a motion in accordance with the timelines 

set out in paragraph 12 of this Order to determine the amount and/or validity 

of a Disputed Deposit that has not been consensually resolved;

(iv) the Court has made a determination with respect to the amount and/or 

validity a Disputed Deposit, and no appeal or application for leave to appeal 

therefrom has been taken or served, or where such appeal or application for 

leave to appeal has been dismissed, determined or withdrawn;

(u) “Purchaser” means any individual, firm, corporation, limited or unlimited liability 

company, general or limited partnership, association, trust (including a real estate 

investment trust), unincorporated organization, joint venture, government or any 

agency or instrumentality thereof or any other entity, that has entered into an APS 

and/or has paid a Deposit, as indicated by the books and records of Tam 

Construction and/or the Deposit Trustee; and

(v) “The Guarantee Company” means The Guarantee Company of North America;

3. THIS COURT ORDERS that all references as to time herein shall mean local time in 

Toronto, Ontario, Canada, and any reference to an event occurring on a Business Day shall mean 

prior to 5:00 p.m. Toronto time on such Business Day unless otherwise indicated herein.

4. THIS COURT ORDERS that all references to the word “including” shall mean 

“including without limitation”, and that all references to the singular herein include the plural, the 

plural include the singular, and that any gender includes all genders.
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5. THIS COURT ORDERS that the Disputed Deposits Resolution Procedure be and is 

hereby approved. The Receiver is hereby authorized and directed to implement the Disputed 

Deposit Resolution Procedure, in conjunction with the Deposit Trustee and The Guarantee 

Company.

ROLE OF THE RECEIVER

6. THIS COURT ORDERS that the Receiver, in addition to its prescribed rights and 

obligations under the Receivership Order, shall administer the Disputed Deposit Resolution 

Procedure provided for herein and is hereby directed and empowered to take such actions and 

fulfill such other roles as are contemplated by this Order.

DETERMINATION OF PROVEN DEPOSITS

7. THIS COURT ORDERS that if the Receiver does not receive a Notice of Dispute of 

Deposit Statement from a Purchaser by the Deposit Confirmation Bar Date in accordance with the 

Deposit Confirmation Procedure Order, then the Known Deposit set forth in the Deposit Statement 

shall be a Proven Deposit.

8. THIS COURT ORDERS that if the Receiver does not receive a Notice of Dispute of 

Amended and Restated Deposit Statement from a Purchaser by the Deposit Confirmation Bar Date 

in accordance with the Deposit Confirmation Procedure Order, then the Known Additional Deposit 

set forth in the Amended and Restated Deposit Statement shall be a Proven Deposit.

9. THIS COURT ORDERS that following the Deposit Confirmation Bar Date, the Receiver, 

in consultation with the Deposit Trustee, shall review all Notices of Dispute of Deposit Statement 

and Notices of Dispute of Amended and Restated Deposit Statement received on or before the 

applicable Deposit Confirmation Bar Date and shall send copies of same to The Guarantee 

Company.

RESOLUTION OF DISPUTED DEPOSITS

10. THIS COURT ORDERS that, as soon as reasonably practicable, the Receiver, in 

consultation with the Deposit Trustee and The Guarantee Company, may attempt to resolve the 

classification, amount or nature of the Disputed Deposit with the Purchaser on a consensual basis.
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11. THIS COURT ORDERS that if a Disputed Deposit is resolved by consent between the 

Receiver, The Guarantee Company and the Purchaser, then the Receiver may deliver a revised 

Deposit Statement or revised Amended and Restated Deposit Statement, as applicable, setting out 

the agreed amount of the Known Deposit and/or Additional Known Deposit, as applicable and 

such settled Known Deposit and/or Known Additional Deposit shall be a Proven Deposit.

12. THIS COURT ORDERS that in the event the Receiver, The Guarantee Company and the 

Purchaser are not able to resolve the Disputed Deposit or any matters arising pursuant to the Notice 

of Dispute of Deposit Statement and/or Notice of Dispute of Amended and Restated Deposit 

Statement, as applicable, the Purchaser shall schedule a motion before the Court, supported by an 

Affidavit setting out the basis for the Purchaser’s Disputed Deposit, to be heard not later than 45 

calendar days following the applicable Deposit Confirmation Bar Date. The Purchaser must serve 

the motion materials upon the Receiver and The Guarantee Company as set out in the Service List 

posted to the website in respect of these proceedings at: www.kpmg.com/ca/tam.

13. THIS COURT ORDERS that in the event the Purchaser fails to schedule the motion by 

the deadline set out in paragraph 12 of this Order, the Purchaser shall be deemed to accept the 

amount of the Known Deposit as set forth in the Deposit Statement and/or the Known Additional 

Deposit as set forth in the Amended and Restated Deposit Statement and such Known Deposit 

and/or Additional Known Deposit shall be a Proven Deposit.

SERVICE AND NOTICE

14. THIS COURT ORDERS that, except as set out in this Order, any notice or document to 

be given under this Order by the Receiver to a Purchaser shall be in writing and may be delivered 

by prepaid ordinary mail, by courier, by delivery, by facsimile transmission or electronic mail to 

the Purchaser to such address, facsimile number or e-mail address, as applicable, for such 

Purchaser as shown on the books of Tam Construction or the Deposit Trustee. Any such service 

and delivery shall be deemed to have been received: (i) if sent by ordinary mail, on the third 

Business Day after mailing within Ontario, the fifth Business Day after mailing within Canada 

(other than within Ontario) and the tenth Business Day after mailing internationally; (ii) if sent by 

courier or personal delivery, on the next Business Day following dispatch; and (iii) if delivered by

28236837.1
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facsimile transmission or email by 5:00 p.m. on a Business Day, on such Business Day and if 

delivered after 5:00 p.m. or other than on a Business Day, on the following Business Day.

15. THIS COURT ORDERS that if, during any period during which notices or other 

communications are being given pursuant to this Order a postal strike or postal work stoppage of 

general application should occur, such notices or other communications then not received or 

deemed received shall not, absent further Order of this Court, be effective. Notices and other 

communications given hereunder during the course of any such postal strike or work stoppage of 

general application shall only be effective if given by courier, delivery, facsimile transmission or 

electronic mail in accordance with this Order.

GENERAL PROVISIONS

16. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for 

advice and directions in connection with the discharge or variation of its powers and duties under 

this Order.

17. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its respective agents in carrying out the tenns of 

this Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Receiver, as an officer of this 

Court, as may be necessary or desirable to give effect to this Order, to grant representative status 

to the Receiver in any foreign proceeding, or to assist the Receiver and its respective agents in 

carrying out the terms of this Order.
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18. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, 

for the recognition of this Order and for assistance in carrying out the terms of this Order, and that 

the Receiver is authorized and empowered to act as a representative in respect of the within 

proceedings for the purpose of having these proceedings recognized in a jurisdiction outside 

Canada.
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ONTARIO
SUPERIOR COURT OF JUSTICE 

(Commercial List)

THE HONOURABLE ) TUESDAY, THE 1st DAY
)

JUSTICE MCEWEN ) OF MAY, 2018

BETWEEN:

VOLKAN BASEGMEZ, CEM BLEDA BASEGMEZ, ANIL RUKAN BASEGMEZ, 
BA&B CAPITAL INC., SERDAR KOCTURK 

and KAAN HOLDINGS INC.

Applicants

- and -

ALI AKMAN, SAMM CAPITAL HOLDINGS INC. 
and TARN FINANCIAL CORPORATION

Respondents

APPLICATION UNDER Sections 207 and 248 of the Business Corporations Act, R.S.O. 1990,
c. B.16.

ORDER
(Re: Entitlement to Terminate Condominium Agreements of Purchase and Sale)

THIS MOTION, made by KPMG Inc. (“KPMG”), in its capacity as Court-appointed 

receiver and manager (in such capacities, the “Receiver”), of all of the assets, undertakings and 

properties of Tam Construction Corporation (“Tarn Construction” and the “Vendor”) 

pursuant to section 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended and 

appointed pursuant to the Order of Justice McEwen dated April 13, 2018 (the “Receivership 

Order”), upon the application of KPMG in its capacity as Court-appointed liquidator (in such 

capacity, the “Liquidator”) pursuant to section 207 of the Ontario Business Corporations Act 

of the effects and estate of Tam Financial Corporation (“Tarn Financial”), and appointed 

pursuant to the Winding Up Order of Justice Lederman dated September 15, 2017 (the 

“Winding Up Order”) which appointment was effective on September 25, 2017, for advice 

and directions from the Court in accordance with paragraph 18 of the Receivership Order

Court File No. CV-17-11697-00CL

28236837.1



-2-

specifically confirming that the Receiver is entitled to terminate the Agreements of Purchase and 

Sale (the “APSs”) entered into by Tam Construction as Vendor and individual purchasers (the 

“Purchasers”) for the sale and purchase of proposed condominium units in the unbuilt development 

project known as “The Kennedys” in accordance with the tenns of the APSs and, in particular, the 

condition contained at Appendix A of Schedule E to the APSs entitled “Tarion Warranty 

Corporation Statement of Critical Dates and Addendum” which states: “Receipt by the Vendor of 

confirmation that financing for the project on terms satisfactory to the Vendor has been arranged by 

October 9, 2018” (the “Construction Financing Early Termination Condition”) and confirming 

the timing of the Receiver’s ability to do so was heard this day 330 University Avenue, Toronto, 

Ontario.

ON READING the Third Report of the Liquidator and the First Report of the Receiver 

dated April 24, 2018 and on hearing the submissions of counsel for the Receiver, and such other 

counsel as were present as indicated on the Counsel Slip, no one appearing for any other person 

on the Service List, although properly served as appears from the Affidavit of Service sworn 

April • 2018, filed:

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion is hereby 

abridged and validated such that this Motion is properly returnable today, and further service of 

the Notice of Motion is hereby dispensed with.

DEFINED TERMS

2. THIS COURT ORDERS that for the purposes of this Order capitalized terms used herein 

and not otherwise defined shall have the meaning ascribed to them in the Deposit Confirmation 

Procedure Order granted by the Court on April 13, 2018 in these proceedings.

ENTITLEMENT TO TERMINATE APSs PURSUANT TO CONSTRUCTION 
FINANCING EARLY TERMINATION CONDITION

3. THIS COURT ORDERS AND DECLARES that the Receiver is entitled to rely upon 

the Construction Financing Early Termination Condition to terminate the APSs on behalf of Tam 

Construction without damages and that the Receiver is hereby authorized to give notice of
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termination to terminate the APSs at any time from the date of this Order, subject to further Order 

of the Court being granted to address the return of Deposits to the Purchasers prior to doing so.

4. THIS COURT ORDERS AND DECLARES that upon termination of the APSs pursuant 

to paragraph 3 of this Order, the only obligation of the Receiver thereafter shall be to return 

Deposits on behalf of Tarn Construction to the Purchasers in accordance with the terms of the 

APSs and the further Order of the Court regarding the return of such Deposits. For greater 

certainty, upon fulfilling such obligation, in no instance thereafter shall the Vendor, Tam 

Construction, its parent, Tam Financial, the Receiver or the Liquidator be liable to the Purchasers 

for any other costs or claims or damages whatsoever, including, without limitation, any loss of 

bargain, relocation costs, loss of use of deposit monies or any other fees, professional or otherwise, 

expended in relation to the APSs.
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