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IN THE SUPREME COURT OF BRITISH COLUMBIA

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND

IN THE MATTER OF THE BUSINESS CORPORATIONS ACT,
S.B.C. 2002, ¢c. 57, AS AMENDED

AND
IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT
OF WALTER ENERGY CANADA HOLDINGS, INC. AND THE OTHER
PETITIONERS LISTED ON SCHEDULE “A”

PETITIONERS

WALTER CANADA GROUP’S BOOK OF EVIDENCE

(Volume |A)

DLA PIPER (CANADA) LLP : Mary I.A. Buttery &
2800 Park Place H. Lance Williams
666 Burrard Street (DLA Piper (Canada) LLP)
Vancouver, BC V6C 277 : -and -

: Marc Wasserman,
Attention: Mary |.A. Buttery and Patrick Riesterer & Mary Paterson
H. Lance Williams (Osler, Hoskin & Harcourt LLP)

Tel: 604.687.9444
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NO. 81510120
VANCOUVER REGISTRY

IN THE SUPREME COURT OF BRITISH COLUMBIA

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND

IN THE MATTER OF THE BUSINESS CORPORATIONS ACT,
S.B.C. c. 2002, c. 57, AS AMENDED

AND
IN THE MATTER OF A PLAN OF COMPROMISE AND ARRANGEMENT

OF WALTER ENERGY CANADA HOLDINGS, INC., AND THE OTHER PETITIONERS -

LISTED IN SCHEDULE “A” TO THE INITIAL ORDER
PETITIONERS

WALTER CANADA GROUP’S BOOK OF EVIDENCE
(REVISED)

TAB

l : Document

VOL I: Pleadings

1

Walter Canada Group’s Statement of Uncontested Facts

Amended Notice of Civil Claim (1974 Plan)

Amended Response to Civil Claim (Walter Canada Group)

Amended Response to Civil Claim (United Steelworkers)

Response to Civil Claim (the Monitor)

Reply to United Steelworkers (1974 Plan)

Second Amended Response to Civil Claim of USW, Local 1-424

2
3
4
5
6
6
6

[

Notice of Application of the 1974 Plan for order dlsmlssmg Petitioner’s
summary trial application

6.3

Response of USW to UMWA-1974 Plan’s Notice of Application

6.4

Application Response of Walter Canada Group re 1974 Plan’s
Notice of Application

6.5

Affidavit #2 of Susan Danielisz sworn December 8, 2016

6.5A

Walter Canada Group’s Notice to Admit dated November 14, 2016 (without
attachments) ‘

6.5B

1974 Plan’s Response to Notice to Admit dated November 27, 2016
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TAB

| Document

VOL IA: Pleadings con’t

6.6

Notice of Application of Walter Canada Group for summary trial

6.7

Application Response of United Steelworkers re Walter Canada Group’s application
for summary trial

68

Applicétion Response of 1974 Plan re Walter Canada Group’s application for
summary trial

VOL II:

Decisions and Walter Energy Documents Filed in this CCAA Proceeding

Reasons for Judgment of Madam Justice Fitzpatrick dated January 26, 2016

Reasons for Judgment of Madam Justice Fitzpatrick dated September 23, 2016

Ist Affidavit of William G. Harvey dated December 4, 2015 (with selected exhibits)

9A

List of Canadian Petitioners

9C

List of U.S. Petitioners

10

1% Affidavit of William E. Aziz dated March 22, 2016 (with exhibit)

10A

Monitor’s First and Second Certificates related to Bulldozer Transaction

VOL III:

1974 Documents Filed in this CCAA Proceeding

11

Application Response of the 1974 Plan filed January 4, 2016

12

1% Affidavit of Miriam Dominguez dated January 4, 2016 (with exhibits)

12A

Proof of Claim filed by 1974 Plan against Walter Resources in the US Bankruptcy
Proceedings

Proof of Claim filed by 1974 Plan against Walter Energy in the US Bankruptcy
Proceedings

12C

US Bankruptcy Court Memorandum of Opinion and Order granting Walter US
Debtors’ 1113/1114 Motion dated December 28, 2015

13

Application Response of the 1974 Plan filed March 29, 2016

14

2" Affidavit of Miriam Dominguez dated March 29, 2016 (with selected exhibits)

14A

US Bankruptey Court Order Approving Global Settlement Among the Debtors,
Official Committee of Unsecured Creditors, Steering Committee and Stalking Horse
Purchaser Pursuant to Fed. R. Bankr. P. 9019

14B

Order dated December 30, 2015, amending the 1113/114 Order

14D

Notice of Joint Motion for an Order (A) Authorizing Procedures to Implement the
Global Settlement and (B) Granting Related Relief

14E

Order (A) Authorizing Procedures to Implement the Global Settlement and (B)
Granting Related Relief ’
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VOL IV: Orders Granted and Documents filed in Court File No. S110653 (the Western
Acquisition)

15 Order of Mr. Justice McEwan dated March 10, 2011 approving Western Acquisition
Plan of Arrangement

16 1°" Affidavit of Keith Calder dated February 1, 2011 (without exhibits)

17 2" Affidavit of Keith Calder dated March 8, 2011 (without exhibits)

VOL V: New Evidence Filed by Walter Canada Group in Adjudication of 1974 Plan
Claim

18 1** Affidavit of Linda Sherwood dated November 14, 2016, (with corporation report
exhibits) ' '
19 2"¢ Affidavit of Linda Sherwood dated November 14, 2016, (with Walter Energy

filings with the United States Securities and Exchange Commission exhibits)

VOL VI: Expert Evidence on U.S. Law to Assist in Adjudication of 1974 Plan Claim

20 Expert Report
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—— NO. 5-1610120
NANCOUVER ™ VANCOUVER REGISTRY

NOV 16 2016 |y e@\z SUPREME COURT OF BRITISH COLUMBIA

2
ey, c

A \ .
INT W‘rr" R OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
OURY > R.S.C. 1985, ¢. C-36, AS AMENDED

AND

IN THE MATTER OF THE BUSINESS CORPORATIONS ACT,
8.B.C. 2002, c. 57, AS AMENDED

AND

IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
WALTER ENERGY CANADA HOLDINGS, INC. AND THE OTHER
PETITIONERS LISTED ON SCHEDULE "A”

PETITIONERS
NOTICE OF APPLICATION

Names of applicants: Walter Energy Canada Holdings, Inc. and the other Petitioners listed on
Schedule “A” (collectively with the partnerships listed on Schedule *A"
hereto, the "Walter Canada Group")

_To: Service List attached hereto as Schedule “B”

TAKE NOTICE that an application will be made by the Walter Canada Group to the Honourable Madam
Justice Fitzpatrick at the courthouse at 800 Smithe Street, Vancouver, BC, V6Z 2E1 on January 9, 2017
at 10:00 a.m. for the order set out in Part 1 below.

Part 1: ORDERS SOUGHT

1. Under the Canadian conflict of laws rules, the claim of the United Mine Workers of America 1974
Pension Plan and Trust (the “1974 Plan") against the Walter Canada Group is governed by
Canadian substantive law, :

2. In the alternative, if the 1974 Plan's claim against the Walter Canada Group is governed by
United States substantive law (including The Employee Retirement Income Security Act of 1974
(ERISA) (Pub.L. 93-406, 88 Stat. 829, enacted September 2, 1974, codified in partat 29 U.S.C.
ch. 18 ("ERISA"), as a matter of United States law controlled group liability for withdrawal liability
related to a multi-employer pension plan under ERISA does not extend extraterritorially.

3. In the further alternative, if the 1974 Plan's claim against the Walter Canada Group is governed
by United States substantive law (including ERISA), and ERISA applies extraterritorially, that law
is unenforceable by Canadian courts as a penal, revenue or other public law of the United States.

4. In the further alternative, if the 1974 Plan’s claim against the Walter Canada Group is governed
by United States substantive law (including ERISA) and ERISA applies extraterritorially, that law
is unenforceable by Canadian courts because it conflicts with Canadian public policies.

CAN: 229880912.4
LEGAL 1:41779094.2



Part 2:

1.

FACTUAL BASIS

This Notice of Application is delivered in accordance with the case plan order made in these
proceedings and awaiting entry (the “Case Plan Order”), which also governs the timelines for
inter alia, responses.

[ntroduction

2.

10.

11.

On December 7, 2015 the Walter Canada Group were granted protection pursuant to section 11
of the Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢. G-36, as amended (the “CCAA"),
which proceedings»have been extended from time to time (the “CCAA Proceedings").

As part of the CCAA Proceedings, and pursuant to a Claims Process Order pronounced herein
on August 16, 2016, the 1974 Plan delivered to the Service List a Notice of Civil Claim seeking
allowance of its claim in the amount of US$904,367,132.

On September 23, 2016 the Walter Canada Group filed a Response to Civil Claim, opposing
relief sought by the 1974 Plan.

On September 26, 2016 the USW filed a Response to Civil Claim, opposing relief sought by the
1974 Plan, and asserting that if the 1974 Plan Claim was to be allowed, that it be in a separate
class from the USW Employee Claimants, and would only receive a distribution after the claims of
the USW Employee Claimants were paid in full.

On September 26, 2016, the Monitor filed a Response to Civil Claim, stating that it was taking no
position with respect to the adjudication of the 1974 Plan Claim, instead offering any assistance
to the Court that the Court may require. :

On Qctober 5, 2016 the 1974 Plan filed a Reply to the Response to Civil Claim of the USW.

On November 9, 2016 the 1974 Plan delivered to the Service List an Amended Notice of Civil
Claim, alleging additional facts in support of its claim. '

On Noverhber 10, 20186 the Walter Canada Group delivered to the Service List an Amended
Response to Civil Claim. The facts set out herein are in addition to those set out in the Walter
Canada Group's Amended Response to Civil Claim. :

On November 11, 2016 the USW delivered to the Service List an Amended Response to Civil
Claim,

The Petitioners state it is appropriate that certain preliminary issues be determined by way of
summary proceeding.

The issues that can be determined in a summary fashion are as follows:

a. Under Canadian conflict of laws rules, is the 1974 Plan’s claim against the Walter Canada
Group governed by Canadian substantive law or United States substantive law (including
ERISA)?

b. If the 1974 Plan's claim against the Walter Canada Group is governed by United States
substantive law (including ERISA), as a matter of United States law does controlled
group liability for withdrawal liability related to a multi-employer pension plan under
ERISA extend extraterritorially? :

c. Ifthe 1974 Plan’s claim against the Walter Canada Group is governed by United States
substantive law (including ERISA), and ERISA applies extraterritorially, is that law

CAN: 22980912.4
LEGAL 1 41279094 2



Part 3:

1.

Part 4:

2.

3.

-3-

unenforceable by Canadian courts as a penal, revenue or other public law of the United
States?

d. Ifthe 1974 Plan's claim against the Walter Canada Group is governed by United States
substantive law (including ERISA) and ERISA applies extraterritorially, is that law
unenforceable by Canadian courts because it conflicts with Canadian public policy?

LEGAL BASIS

The Walter Canada Group relies on the legal basis set out in Walter Canada Group's Amended
Response to Civil Claim as will be fully articulated in the written argument to be delivered
pursuant to the terms of the Case Plan Order.

Under the Canadian conflict of laws rules, the claim of the 1974 Plan against the Walter Canada
Group is governed by Canadian substantive law. .

In the alternative, if the 1974 Plan's claim against the Walter Canada Group is governed by
United States substantive law (including ERISA), as a matter of United States law controlled
group liability for withdrawal liability related to a multi-employer pension plan under ERISA does
not extend extraterritorially.

In the further alternative, if the 1974 Plan's claim against the Walter Canada Group is governed
by United States substantive law (including ERISA), and ERISA applies extraterritorially, that law
is unenforceable by Canadian courts as a penal, revenue or other public law of the United States.
In the further alternative, if the 1974 Plan's claim against the Walter Canada Group is governed
by United States substantive law (including ERISA) and ERISA appiies extraterritorially, that law
is unenforceable by Canadian courts because it conflicts with Canadian public policies,

The Walter Canada Group further relies upon:

(a) Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended:

(b) Supreme Court Civil Rules, B.C. Reg. 241/2010, as amended;

(c) the inherent and equitable jurisdiction of this Honourable Court; and
(d) such further and other grounds as counsel may advise and this Honourable Court may
deem just.

MATERIAL TO BE RELIED ON

‘Walter Canada Group's Book of Evidence to be delivered in accordance with the Case Plan

Order, including the Expert Report to be delivered in accordance with the Case Plan Order;
pfeadings and other materials filed herein: and

such further and other materials as counsel may advise and this Honourable Court may permit.

The applicants estimate that the application will take 5 days.

0]
X

This matter is within the jurisdiction of a master.

This matter is not within the jurisdiction of a master. The Honourable Madam Justice Fitzpatrick is

seized of these proceedings and the hearing of this application has been arranged in consultation with
Madam Justice Fitzpatrick and Trial Scheduling.

CAN: 22980912.4
LIEGAL 1141779094 2
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TO THE PERSONS RECEIVING THIS NOTICE OF APPLICATION: If you wish to respond to this notice
of application, you must, within 5 business days after service of this notice of application or, if this
application is brought under Rule 9-7, within 8 business days after service of this notice of application,

(a) file an application response in Form 33:

(b) file the original of every affidavit, and of every other document, that

(i)
(ii)

you intend to refer to at the hearing of this application, and

has not already been filed in the proceeding; and

(c) serve on the applicant 2 copies of the following, and on every other party of record one
copy of the following:

(i)
(ii)

(iif)

November 14, 2016

a copy of the filed application response;

a copy of each of the filed affidavits and other documents that you intend to refer
to at the hearing of this application and that has not already been served on that
person;

if this application is brought under Rule 9-7, any notice that you are required to
give under Rule 9-7(9).

7

~ .

| R
/ /2’ ,\’7/;’{_6 (4 //

Dated

Signature of lawyers for the ?/efitioners
DLA Piper (Canada) LLP

(Mary LA, Buttery/Lance Williams)

and '

Osler, Hoskin & Harcourt LLP
(Mary Paterson/Marc Wasserman/Patrick Riesterer)

To be completed by the court only:
Order made

[] inthe terms requested in paragraphs of Part 1 of this
notice of application

[ with the following variations and additional terms:

Date:

Signature of [] Judge (] Master

CAN: 22980912.4
LEGAL 141779094 2



SCHEDULE “A”

Petitioners

1. Walter Canadian Coal ULC

2. Wolverine Coal.ULC

3. Brule Coal ULC

4, Cambrian Energybuild Holdings UL.C
5. Willow Creek Coal ULC

6. Piné Valley Coal, Ltd.

7. 0541237 B.C. Ltd.

Partnerships

1, Walter Canadian Coal Partnership
2. Wolverine Coal Partnership

3. Brule Coal Partnership

4, Willow Creek Coal Partnership

CAN: 22980912.4
LEGAL 1 41779094 2



SCHEDULE "B"

SERVICE LIST

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 138

Marc Wasserman
Email: mwasserman@osler.com
Tel: 416-862-4908

Mary Paterson
Email: mpatersoniosler.com
Tel: (416) 862-4924

Emmanue! Pressman
Email: epressmant@osler.com

Patrick Riesterer
Email: priestererfc@osler.com

Tracy Sandler
Email: (sandlertiosler.com
Tel: (416) 862-5850

Counsel for the Petitioners

Longview Communications Inc.
Suite 612 — 25 York Street
Toronto, ON

Canada M5J 2V5

Joel Shaffer

Email: jshafferdlongviewcomms.ca

Suite 2028 — 1055 West Georgia
Vancouver, BC
Canada V6E 3P3

Alan Bayless

Email: abayless@longviewcomms.ca

Communications Advisor to the Petitioners

Robin Fraser
Email: rfrasercilongviewcomms.ca
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DLA Piper (Canada) LLP
Suite 2800, Park Place

666 Burrard St

Vancouver, British Columbia
V6C 227 '

Mary Buttery
Email: mary.butteryi@dlapiper.com

Tel: 604-643-6478

Copy to:
susan.wood(@dlapiper.com
sue.danielisziadlapiper.com
lance.williams@dlapiper.com

Counsel for the Petitioners

KPMG Inc.

333 Bay Street, Suite 4600
Toronto, ON

M5H 2S5

Philip J. Reynolds
Email: pireynoldsidkpmg.ca

Jorden Sleeth
Email: jsleeth@@kpmeg.ca

Mike Schwartzentruber
Email: mikest@kpmg.ca

KPMG Inc.

PO Box 10426

777 Dunsmuir Street
Vancouver, BC V7Y 1K3
Canada

Anthony Tillman
Email: atillmantekpme.ca

Mark Kemp-Gee

Email: mkempyeeiikpmg.ca

Monitor




MecMillan LLP
Royal Centre, 1055 West Georgia Street
Suite 1500, PO Box 11117

Wael Rostom
Email: wael.rostomé@memillan.ca
Tel. 416-865-7790

Peter Reardon
Email: peter.reardoneimeimillan.ca

Caitlin Fell
Email: caitlin.felli@memillan.ca

Copy to:
Lori Viner
Email: lori.vineri@@memillan.ca

Counsel to KPMG Inc.

Walter Energy, Inc.
3000 Riverchase Galleria
Birmingham, AL 35244

Parent company of the Petitioners

Paul, Weiss, Rifkind, Wharton & Garrison
LLP

1285 Avenue of the Americas

New York, New York 10019

Fax: 212-757-3990
Tel: 212-373-3000

Stephen Shimshak,
Email: sshimshak@paulweiss.com

Kelly Cornish,
Email: keornishf@paubweiss.com

Claudia Tobler
Email: ctoblera paulweiss.com

Ann Young
Email: avounguepaulweiss.com

Michael Rudnick
Email: mrudnickaepaulweiss.com

Counsel to Walter Energy, Inc.




White & Case LLP
1155 Avenue of the Americas
New York, New York 10036-2787

Fax:212.819.8200
Tel: 212.819.8567

‘Scott Greissman
Email: sgreissmang@whitecase.com

Elizabeth Feld
Email: efeld@whitecase.com

US Counsel to Morgan Stanley Senior
Funding, Inc., as Administrative Agent and
Collateral Agent under the First Lien Credit
Facility

Stikeman Elliott LLP
199 Bay Street, Suite 4900
Toronto, Ontario MSL 1B9

Tel: 416-869-6820
Fax: 416-947-9477

Kathryn Esaw
Email: kesaw(@istikeman,com

Canadian Counsel to Morgan Stanley Senior
Funding, Inc., as Administrative Agent and
Collateral Agent under the First Lien Credit
Facility

Akin Gump Strauss Hauer & Feld LLP
One Bryant Park

Bank of America Tower

New York, New York 10036-6745

Fax: 212-872-1002
Tel: 212-872-8076

Ira Dizengoff,
Email: idizengofficiakingump.com

Lisa G. Beckerman,
Email: lbeckermaniinkineump.com

Maurice L. Brimmage
Email: mbrimmageidakineump,com

James Savin
Email; jsavintakingump.com

U.S. Counsel to the Steering Committee of
First Lien Creditors of Walter Energy, Inc.

Cassels Brock & Blackwell LLLP
2200 HSBC Building, 885 West Georgia
Street, Vancouver, BC, V6C 3ES8

Canadian Counsel to the Steering Committee
of First Lien Creditors of Walter Energy, Inc.




Fax: 604 691 6120
Tel: 604 691 6121

Steven Dvorak :
Email: sdvorakigicasselsbrock.com

Ryan Jacobs
Email: pjacobs@iicasselsbrock.com

Natalie Levine
Email: nlevinetcasselsbrock.com

Matthew Nied
Email : mniedacasselsbrock.com

Victory Square Law Office
500-128 West Pender Street
Vancouver, BC

V6B 1R8

Craig Bavis

Email: chavisi@vslo.ca

Canadian Counsel to the United Steelworkers,
Local 1-424

Dentons Canada LLP

20" Floor, 250 Howe Street
Vancouver, BC

Canada V6C 3R8

John R. Sandrelli
Email: john.sandrellicidentons.com

Tel: 604-443-7132

Craig Dennis
Email : craig.dennistdentons.com
Tel : 604-648-6507

Tevia Jeffries
Email: tevia.jeffriesidentons.com

Miriam Dominguez

Email: miriam.dominguez@identons.com

Canadian Counsel to the United Mine
Workers of America 1974 Pension Plan and
Trust

Morgan Lewis & Bockius LLP
One Federal St,
Boston, MA

US Counsel to the United Mine Workers of
America 1974 Pension Plan and Trust




02110-1726
United States

Julia Frost-Davies
Email: julia.frost-davies@@morganlewis.com

Morgan Lewis & Bockius LLP
1701 Market St.

Philadelphia, PA19103-2921
United States

John C. Goodchild, 11
Email: john.goodchild@morganlewis.com

Rachel Jaffe Mauceri
Email: rmatceriddmoraanlewis.com

Mooney, Green, Saindon, Murphy &
Welch, P.C,

1920 L Street, NW, Suite 400
Washington, DC 20036

Paul Green
Email: pgreentdmooneygreen.com

John Mooney

.....

US Co- counsel to the United Mine Workers
of America 1974 Pension Plan and Trust

Ministry of Justice and Attorney General
Legal Services Branch

P.O. Box 9289 Stn Prov Govt

4% Floor — 1675 Douglas Street

Victoria, BC V8W 9J7

Fax: 250-387-0700

David Hatter

Tel: 250-387-1274

Email: David. Hattercgov.be.ca
AGLSBRevTaxsov.be.ca

Aaron Welch
Tel: 250-356-8589
Email; Aaron.Welchicdgov.be.ca

Counsel to Her Majesty the Queen in right of
the Province of British Columbia




AGLSBRevTax@gov.be.ca

Department of Justice
Government of Canada
900 — 840 Howe Street
Vancouver, BC V6Z 2589

Neva Beckie
Email: neva.beckicrajustice.se.ca

Counsel to Her Majesty the Queen in right of
Canada

PJT Partners LP
280 Park Ave.
New York, NY 10017

Steve Zelin
Email: zelin@pitpartners.com

Financial Advisor

Blue Tree Advisors
32 Shorewood Place
Oakville, ON L6K 3Y4

William E. Aziz
Email: baziziibluctrecadvisors.com

Chief Restructuring Officer

Miller Thomson LLP

Scotia Plaza

40 King Street West, Suite 5800
P.O.Box 1011

Toronto, ON MSH 3S1

Jeffrey Carhart
Email: jearhart{@millerthomson.com

Counsel to Mitsui Matsushima Co., Ltd.

Bull Housser & Tupper LLP
1800 - 510 W. Georgia Street
Vancouver, BC V6B OM3

Kieran E. Siddall
Email: keswibht.com

Scott M. Boucher
Email: scbiobht.com

Counsel to Pine Valley Mining Corporation

Miller Thomson LLP
Barristers and Solicitors

840 Howe Street, Suite 1000
Vancouver, BC V6Z 2M1

Counsel to Kevin James




Heather L. Jones

Tel. 604-643-1231 (direct)

Tel. 604-687-2242 (main)

Email: hjonestdmillerthomson.com

Caterpillar Financial Services Limited
5575 North Service Road, Suite 600
Burlington, ON 171 6M 1

c/o Caterpillar Financial Services Corporation
(Global Headquarters)

2120 West End Avenue

Nashville, TN 37207

Fax: 615-341-8578
Main Phone Line: 1-800-651-0567

Transportaction Lease Systems Inc.
205, 10458 Mayfield Road
Edmonton AB TSP 4P4

XEROX Canada Ltd.
33 Bloor'St. E., 3rd Floor
Toronto, ON M4W 3H]1

Stephanie Grace
Email: stephanie.gracetixerox.com

Brandt Tractor Ltd.
9500 190th ST.
Surrey B.C. V4N 3S2

Conuma Coal Resources Limited
15 Appledore Lane, P.O. Box 87
Natural Bridge, Virginia 24578

Tom Clarke
Email: tom.clarkediikissito.ore

Chuck Ebetino
Email: cebetinow@erptuels.com

Jason McCoy
Email: jmccoyiierpfuels.com

Bill Hunter

Purchaser




Email: whunter|i@optonline.net

Robert Carswell

Email: bobcarswellusiioutlook.com
Joe Bean (ERP Internal Counsel)
Email: jowabeanasgmail.com

Conuma Coal Resources Lirﬁited
P.O. Box 305
Madison, WV 25130

Ken McCoy
Email: kmccoy@erpfuels.com

Dentons Canada LLP
15" Floor, Bankers Court
850 — 2" Street SW
Calgary, Alberta T2P ORS8

David Mann
Email: david.mann@dentons.com

Leanne Krawchuk
Email: Leanne. krawchukidentons.com

Counsel for Conuma Coal Resources Limited
(Purchaser) and Guarantors

Rose LLP
Suite 810, 333 - 5" Avenue SW
Calgary, Alberta T2P 3B6

Matthew R. Lindsay, Q.C.
Tel.:  (403) 776-0525
Email: mawlindsavia:RoselLlL.P.com

Counsel for Conuma Coal Resources Limited
(Purchaser)

ERP Compliant Fuels, LLC
ERP Compliant Coke, LL.C
Seneca Coal Resources, LL.C
Seminole Coal Resources, LLC

Tom Clarke
Email: tom.clarke@dkissito.ore

Gurantors

Lamarche & Lang
505 Lambert Street
Whitehorse, Yukon Y1A 1Z8

Murray J. Leitch
Email: mleitelveslamarchelane.com

Counsel! for Pelly
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Parkland Fuel Corporation
#5101, 333 - 96" Avenue NE
Calgary, Alberta T3K 0S3

Christy Elliott
Email: Christy.elliott@parkiand.ca

Legal Counsel for Parkland

Canada Anglo American

Federico G. Veldsquez
Email: Federico.velasquez@angloamerican.com

Jenny Yang
Email: jenny.vane@angloamerican.com

Malaspina Consultants

Marianna Pinter
Email: Mariannawmalaspinaconsultants.com

Boale Wood

John McEown
Email: jmeeownidboalewood.ca

Fasken Martineau

John Grieve :
Email: jerievefasken.com

Legal Counsel for Boale Wood
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IN THE SUPREME COURT OF BRITISH COLUMBIA

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND

IN THE MATTER OF THE BUSINESS CORPORATIONS ACT,
S.B.C. 2002, c. 57, AS AMENDED

AND
IN THE MATTER OF THE PLAN OF COMPROMISE AND

ARRANGEMENT OF WALTER ENERGY CANADA HOLDINGS, INC.,
AND THE OTHER PETITIONERS LISTED ON SCHEDULE "A"

PETITIONERS

NOTICE OF APPLICATION

DLA Piper (Canada) LLP
Barristers & Solicitors
2800 Park Place
666 Burrard Street
Vancouver BC V6C 227

Tel. No. 604.687.9444
Fax No. 604.687.1612

File No. 15375-00001 MUB/

CAN: 22980912.4
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“IN"THE SUPREME COURT OF BRITISH COLUMBIA

oo

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND

IN THE MATTER OF THE BUSINESS CORPORATIONS ACT,
S.B.C. c. 2002, c. 57, AS AMENDED

AND
IN THE MATTER OF A PLAN OF COMPROMISE AND ARRANGEMENT

OF WALTER ENERGY CANADA HOLDINGS, INC., AND THE OTHER PETITIONERS
LISTED IN SCHEDULE “A” TO THE INITIAL ORDER

PETITIONERS

Application Response of the Respondent Steelworkers

APPLICATION RESPONSE OF: United Steelworkers, Local 1-424 (the “Application Respondent™)

TO:  The Service List

Walter Canada Group) Applicants (Petitioners) filed November 16, 2016.
Partl:  ORDERS CONSENTED TO

The following paragraphs in the Applicants’ Notice of Application: 1, 2, 3, and 4.



Part2: ORDERS OPPOSED
2. The following paragraphs in the Applicants’ Notice of Application: None.
Part 3: ORDERS ON WHICH NO POSITION IS TAKEN

3. The following paragraphs in the Applicants’ Notice of Application: None,
Part 4: FACTUAL BASIS

1. The Respondent Steelworkers relies on the facts set out in the Applicants’ Statement of

Uncontested Facts dated November 14, 2016 filed in support of this Application.

2. Ifthis Application is not allowed, the Respondent Steelworkers will adduce further evidence
to address those remaining issues raised in the Notice of Civil Claim and Responses filed in this

matter, but not which are not addressed in the scope of the Applicaticn.

3. This evidence includes facts relating to the control of Walter Canada Group's mining

operations, labour relations, and collective bargaining process and agreements.
Part S: LEGAL BASIS

1. Under the Canadian conflict of laws rules, the 1974 Plan's Claim is govemed by Canadian
substantive law which does not recognize the 1974 Plan's Claim for the purposes of CCAA4

proceedings in this Court.

2. In the alternative, if the 1974 Plan's Claim is governed by United States substantive law
(including ERISA), as a matter of United States law controlled group liability for withdrawal liability

related to a multi-employer pension plan under ERISA does not extend extraterritorially to Canada.



3.

3. In the further alternative, if the 1974 Plan's Claim is governed by United States substantive
law (including ERISA), and ERISA applies extraterritorially, that law is unenforceable by this Court

as a penal, revenue or other public law of the United States.

4. In the further alternative, if the 1974 Plan's Claim is governed by United States substantive
law (including ERISA) and ERISA applies extraterritorially, that law is unenforceable by this Court

because it conflicts with Canadian public policies.

5. If this Application is not allowed, the Respondent Steelworkers will raise further legal
arguments to address those remaining issues raised in the Respondent Steelworkers' Response to the
Notice of Civil Claim filed in this matter, but not which are not addressed in the scope of the

Application.
6. These legal issues include

a) the reasonableness and equity of the CCAA distribution plan if the 1974 Plan's Claim
is allowed;

b) the appropriateness of different classes and priorities of claims for the CCA4
distribution process in this matter; and

c) the status of the Respondent Steelworkers Claim arising under a constitutionally
protected collective bargaining process and the application of section 2(d) of the

Charter of Rights and Freedoms values.



4-

Part 6: MATERIAL TO BE RELIED UPON

The Respondent Steelworkers will rely upon: _
) The pleadings and affidavit and supporting materials filed in the CC44
proceedings in ths matter to date;
(ii) - The Applicant Walter Canada Group’s Book of Evidence filed in support of
this Application; and
(iii)  Materials produced by the Applicant or other Respondents in support of this

Application including expert reports. -

The Application Respondent estimates that the application will take: 5 days.

[X ] The Application Respondent has filed in this proceeding a document that contains the
application respondent's address for service. The Application Respondent's ADDRESS FOR
SERVICE is:

Victory Square Law Office LLP

Attn: Craig D. Bavis '

710 - 777 Homby Street
Vancouver, BC V6Z 154

P: 604-684-8421/F: 604-684-8427

email: cbavis@vslo.bc.ca

Date: November 23, 2016

Craig D. Bavis
Counsel for the Application Respondent
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THE,SUPREME COURT OF BRITISH COLUMBIA

i
i

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT
R.S.C. 1985, c. C-36, AS AMENDED

AND

IN THE MATTER OF THE BUSINESS CORPORATIONS ACT, -
S.B.C. 2002, c. 57, AS AMENDED

AND

IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF WALTER
ENERGY CANADA HOLDINGS, INC. AND THE OTHER PETITIONERS LISTED ON
SCHEDULE “A”

4

PETITIONERS

APPLICATION RESPONSE

Application response of: United Mine Workers of America 1974 Pension Plan and Trust
{the “application respondent’ or “1974 Plan”).

THIS 1S A RESPONSE TO the Notice of Application of the Petitioners filed the 14”‘ day of
November, 2016 (the "Notice of Application”).

Part 1: ORDER CONSENTED TO

The application respondent consents to the granting of the orders set out in the following
paragraphs of Part 1 of the Notice of Application on the following terms: none.

Part2: ORDERS OPPOSED

The application respondent opposes the granting of the orders set out in the following
paragraphs of Part 1 of the Notice of Application: all.

Part 3: ORDERS ON WHICH NO POSITION IS TAKEN

The application respondent takes no position on the granting of the order set out in Part 1 of the
Notice of Application on the following terms: none.



Part 4: FACTUAL BASIS

1. This Application Response is delivered in accordance with the case plan order made in
these proceedings and entered November 14, 2016 (the “Case Plan Order”).

The 1974 Plan Claim

2. The 1974 Plan relies on the facts set out in the 1974 Plan's Amended Notice of Civil
Claim filed November 9, 2016 (the “Amended Notice of Civil Claim”). Capitalized terms
used but not defined herein have the meaning ascribed to them in the Amended Notice
of Civil Claim.

3. The 1974 Plan Claim against the Petitioners arises under ERISA, as well as the United -
Mine Workers of America 1974 Pension Plan Document and United Mlne Workers of
America 1974 Pension Trust Documents, each effective December 6 1974, and
amended from time to time thereafter, and the CBA (as defined in the Amended Notice of
Civil Claim),

4. The 1974 Plan alleges that pursuant thereto, each of the Petitioners, along with its U.S.
affiiates, is jointly and severally liable to the 1974 Plan for the claimed pension
withdrawal liability of Jim Walter Resources Inc. (“Walter‘ Resources”), one of the
Petitioners’ U.S. affiliates.

5. The 1974 Plan alleges that the 1974 Plan Claim is a valid and enforceable debt as
against Walter Resources, and each foreign affiliate which meets the test under ERISA
for a member of the same “controlled group” (i.e., each entity that is at least 80% owned,
either directly or indirectly, by Walter Energy), which includes the Petitioners.

Summary Trial Application

6. On December 7, 2015, the Petitioners were granted protection pursuant to section 11 of
the Companies' Creditors Arrangement Act, R.§ .C. 1985, ¢. C-36, as amended (the
"CCAA"), which proceedings have been extended from time to time (the "CCAA
Proceedings"). ‘

7. Pursuant to a Claims Process Order pronounced herein on August 16, 2016, the 1974
Plan delivered to the Service List a Notice of Civil Claim seeking allowance of its claim in
the amount of US$904,367,132.

8. On Septem_ber 23, 2016, the Pet_itiohers filed a Response to Civil Claim, opposing the
relief sought by the 1974 Plan.
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10.
11,
12,
13,
14,
15.
16.

17.

18.

19.
20.

21.

On September 26, 2016, the United Steelworkers, Local 1-424 (the “USW"), filed a
Response to Civil Claim, among other things opposing relief sought by the 1974 Plan.

On September 26, 2016, the Monitor filed a Response to Civil Claim, stating that it was
taking no position with respect to the adjudication of the 1874 Plan Claim.

On October 5, 2016 the 1974 Plan filed a Reply to the Response to Civil Claim of the
USW.

On October 26, 2016, the parties appeared before the Court to seek direction regarding
adjudication of the 1974 Plan Claim.

On November 9, 2016 the 1974 Plan delivered to the Service List an Amended Notice of
Civil Claim, alleging additional facts in support of its claim.

On November 10, 2016 the Petitioners delivered to the Service List an Amended
Response to Civil Claim.

On November 11, 2016 the USW delivered to the Service List an Amended Response to
Civil Claim.

On November 14, 2016, the Petitioners delivered to the Service List a Notice of
Application for summary trial pursuant to Supreme Court Civil Rule 8-7(2).

The Amended Responses to Civil Claim filed by the Petitioners and by the United
Steelworkers Union (the “USW") in these proceedings (a) deny many of the facts set
forth in the Amended Notice of Civil Claim; and (b) state that other facts are outside the
knowledge of the Petitioners or the USW.

These disputed facts are relevant to this Court's assessment of the preliminary issues
raised by the Petitioners in the Notice of Application, including whether the 1974 Plan
Claim is properly governed by the substantive law of Canada or the United States.

On November 14, 20186, the Petitioners filed a book of evidence .in six volumes, which
contained an expert report of Marc Abrams (the “Abrams Report’).

The Abrams Report identifies certain facts that militate in favour of and against the
conclusions set forth therein.

These facts are among those disputed by the Petitioners and the USW or identified as
outside their knowledge.
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22.

23.

24.

25.

Part 5:

Certain of the disputed facts are within the knowledge of the Petitioners and, as a result,
the factual dispute could potentially be resolved by way of targeted discovery.

On November 22, 2016, the 1974 Plan requested that the Petitioners review the
documents in their possession and disclose documents related to targeted discovery
categories itemized by the 1974 Plan.

On November 23, 2016, the 1974 Plan filed an application seeking an order for limited
and targeted document discovery to allow it to meet the preliminary issues raised by the
Petitioners’ summary trial application.

The 1974 Plan also has asked to examine for discovery Mr. William G. Harvey, the
former Executive Vice President and Chief Financial Officer of Walter Energy Canada
Holdings.

LEGAL BASIS

Suitability

1.

The 1974 Plan supports adjudication of its claim at the earliest poésible date that can
accommodate limited and necessary pre-trial discovery.

This matter is not currently suitable for determination by way of summary trial. The
preliminary issues raised in the Petitioners' Notice of Application go beyond what the
Petitioners submitted at the court hearing on October 26, 2016 would be before the Court
on a summary trial application.

Absent document discovery and examination for discovery, the 1974 Plan will be unable
to meet the Petitioners’ summary trial application and the Court will be unable to find the
facts necessary to adjudicate the preliminary issues raised by the application.

For example, the parties are in disagreement as to the degree of integration of the '
Canadian and US arms of the Walter Energy Group’s business. The 1974 Plan says that
the level of integration is relevant to determine the proper law of the obligation of the
Petitioners to the 1974 Plan. Facts that go to show the level of integration of the business
are in the possession of the Petitioners. The Petitioners have led some evidence with
respect to same. The 1974 Plan’s ability to challenge the Petitioners’ position and lead its
own evidence in response is dependent on pre-trial discovery.

The Case Plan Order contemplatés delivery of a stand-alone application pursuant to
Supreme Court Civil Rule 9-7(11) in respect of whether the issues raised in the
Petitioners’ Notice of Application are suitable for summary trial.
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Merits

10.
1.

12.

Part 6:

In the alternative, the 1974 Plan relies on the legal basis set out in the Amended Notice
of Civil Claim, as will be set out in the 1974 Plan’s written argument to be delivered
pursuant to the Case Plan Order.

In all of the circumstances, United States law, and in particular the law in effect in the
District of Columbia and the State of Alabama, has the closest and most real connection
to the 1974 Plan Claim.

Pursuant to the law that has the closest and most real connection, ERISA governs the
1974 Plan Claim.

Pursuant to ERISA, the 1974 Plan Claim is enforceable jointly and severally against each
of the Petitioners that are at least 80% owned indirectly by Walter Energy Inc.,
notwithstanding that the Petitioners are located in Canada. '

ERISA is not a penal, revenue or other public law of the United States,

ERISA does not conflict with Canadian public policy.

The Walter Canada Group further relies upon:

(a) Companies’ Creditors Arrangement Act, R.S.C. 1985, c. CI-36, as amendéd;
(b) Supreme Court Civil Rules, B.C. Reg. 241/2010, as amended;

(c) the inherent and equitable jurisdiction of this Honourable Court; and

(d) such further and other grounds as counsel may advise and this Honourable Court
may deem just.

MATERIAL TO BE RELIED ON
First Affidavit of Miriam Dominguez dated January 4, 2016;
Second Affidavit of Miriam Dominguez dated March 29, 2016;
First Affidavit of Dale Stover, sworn November 22, 2016;
Fourth Affidavit of Miriam Dominguez dated November 24, 2016
Expert Report of Judith Mazo, dated November 24, 2016;
An Agreed Statement of Facts, to be completed;

5
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7. Answers on question of William Harvey (examination to be conducted in December
2016); and

8. Such other and additional material as counsel may advise and the Court may admit.
The application respondent does not offer a time estimate for the application.

X The application respondent has filed in this proceeding a document that contains the
application respondent’s address for serwce

Date: 24 /Novermber/2016

Sig%re o?@i/ye/for flllng party

,fé/{/ raig P. Dennis, Q.C.
Canadian counsel for United Mine Workers
of America 1974 Pension Plan and Trust

Respondent’s address for service is:
Dentons Canada LLP
20" Floor, 250 Howe Street
Vancouver, BC V6C 3R8
Attention: John Sandrelli, Craig Dennis and
Tevia Jeffries

Fax number address for service (if any). 604-683-5214

E-mail address for service (if any): john.sandrelli@dentons.com
craig.dennis@dentons.com
tevia.jeffries@dentons.com
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SCHEDULE "A"

Petitioners

6.

7.

Walter Canadian Coal ULC
Wolverine Coal ULC

Brule Coal ULC

Cambrian Energybuild Holdings ULC
Willow Creek Coal ULC

Pine Valley Coal, Ltd.

0541237 B.C. Lid.

Partnerships

1.

2.

3.

4.

Walter Canadian Coal Partnership
Wolverine Coal Partnership
Brule Coal Partnership

Willow Creek Coal Partnership



