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Many individuals and multinationals will be impacted by changes to Canada’s tax treaties. 
Finance recently indicated that Canada will adopt additional provisions to apply to the 
multilateral instrument (MLI) that are set to modify a significant portion of Canada’s 
international tax treaties. Details of these provisions, which reflect the OECD’s Base 
Erosion and Profit Shifting (BEPS) measures, were included alongside a Notice of Ways 
and Means Motion (NWMM) released on May 28, 2018 which Finance released as the next 
step in the MLI ratification process. Specifically, Finance says Canada intends to adopt an 
additional provision of the MLI to allow certain treaty partners to move to a foreign tax 
credit system (from an exemption system) to relieve double-taxation. Canada also intends 
to remove certain reservations that it initially made to the MLI related to dividends, capital 
gains and dual-resident entities.  

Depending on when both Canada and its treaty partners approve the MLI by depositing 
their ratification instruments with the OECD, the MLI may need to be read alongside some 
of Canada’s tax treaties as early as January 1, 2019. Although a treaty partner of Canada 
must also adopt the same MLI provision before it applies to a particular tax treaty, affected 
taxpayers may need to re-visit the provisions of the MLI to account for these new additional 
provisions as they continue to prepare for changes to Canada’s treaty network. 

Background 
The MLI was developed as part of Action 15 of the OECD’s Base Erosion and Profit 
Shifting (BEPS) initiative to modify existing bilateral treaties to implement BEPS 
measures. The instrument is intended to streamline the implementation of the tax treaty-
related measures without the need to individually renegotiate each treaty. Canada 
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signed the MLI on June 7, 2017 and provided a list of 75 treaties that would be covered 
by the MLI. Canada first tabled the MLI in Parliament on January 31, 2018.  

For the MLI to modify a particular Canadian tax treaty, Canada's treaty partner must 
also ratify the MLI and indicate that it wishes its tax treaty with Canada to be covered by 
the MLI. Where this happens, the MLI will enter into force on the first day of the month 
following the third month after both countries have deposited their instruments of 
ratification. The withholding tax provisions of the MLI are generally effective beginning 
on the first day of the calendar year after the MLI enters into force. All other provisions 
of the MLI will generally become effective for taxable periods beginning on or after six 
months after the MLI enters into force.  

When it signed the MLI, Canada committed to the principal purpose test to address 
treaty abuse under Action 6 in accordance with the OECD's minimum standard and 
stated that it would over the longer term, and where appropriate, seek to include in its 
bilateral tax treaties a detailed limitation on benefits provision (see TaxNewsFlash-
Canada 2017-33 “Canada Signs on for BEPS Treaty Changes”). The principal purpose 
test is a general anti-abuse rule that considers whether one of the principal purposes of 
an arrangement or transaction is to obtain treaty benefits in a way that is not in 
accordance with the object and spirit of the relevant treaty provisions. Canada also 
chose to adopt the “mandatory binding arbitration” provision to improve dispute 
resolution. Although Canada initially reserved on all other provisions of the MLI, Finance 
indicated that it would continue to assess whether to adopt any additional provisions at 
the time Canada ratifies the MLI. 

 
Additional provisions 

Finance confirms in a backgrounder released with the NWMM that it is committed to 
adopting the principal purpose test and the “mandatory binding arbitration” provision and 
provides details of additional provisions of the MLI that it says it will choose on ratification. 

Dividend transfer transactions (Article 8) 

Canada intends to remove its reservation to the provision of the MLI which imposes a 365-
day holding period for shares of Canadian companies held by non-resident companies. 
Accordingly, Canada will adopt the provision of the MLI which requires that the share 
ownership conditions needed to be able to access the lower withholding tax rate on 
dividends that applies to significant interests held by corporate shareholders (typically 5%, 
compared to the 15% rate that applies to portfolio shareholders), are met throughout a 365-
day period that includes the day of the payment of the dividends. To compute the 365-day 
period, ownership changes that would directly result from a corporate reorganization of the 
company that holds the shares or that pays the dividends, such as a merger or divisive 
reorganization, would not have to be considered, under Article 8(1). 

https://assets.kpmg.com/content/dam/kpmg/ca/pdf/tnf/2017/ca-Canada-Signs-on-for-BEPS-Treaty-Changes.pdf
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KPMG observations 
A taxpayer that receives a dividend within the 365-day holding period is still eligible for 
the lower (5%) rate if the ownership period is not met at the time the dividend is 
received, but is subsequently satisfied. However, Finance has not yet clarified whether 
the tax should be remitted initially at the higher rate (15%) and the recipient would then 
reclaim this tax once the time threshold is met. 

 
Capital gains from alienation of certain shares or interests of entities (Article 9) 

Canada intends to adopt provisions imposing a 365-day valuation period for non-residents 
who realize capital gains on the disposition of shares or other interests that derived their 
value from Canadian immovable property. Where the value of shares or other interests 
attributable to immovable property exceeds a value threshold specified in the treaty at any 
time during the 365 days preceding the disposition (not just at the time of disposition), the 
jurisdiction in which the immovable property is located may tax the gains from that 
disposition. 

KPMG observations 
While Finance has indicated that it intends to adopt the 365-day valuation period, it isn’t 
clear which specific provisions of the MLI capital gains article it has chosen to apply.  

Under Canadian law, gains realized by non-residents on the disposition of shares are 
taxable where the shares derive more than 50% of their value from Canadian real 
property or resource property at any time within the five-year period ending at the time 
of disposition. Most of Canada’s treaties also have a 50% value threshold, but only the 
asset composition at the time of disposition is relevant (the “point in time” test). Once the 
MLI becomes effective, that point in time test will be replaced by a 12-month look-back 
period. Therefore, affected taxpayers will have to perform additional due diligence to 
review changes in asset composition or relative values of different types of assets 
throughout the preceding year.  

A number of Canada’s tax treaties contain a favourable provision so that, where a 
company’s business is carried on in a property, that property is excluded for purposes of 
computing the 50% value threshold. The impact of the MLI on a particular tax treaty 
should be considered where a taxpayer relies on this provision. 

 
Dual-resident entities (Article 4) 

Canada intends to adopt the MLI provisions to resolve dual-resident entity cases. 
Specifically, where a person other than an individual is a resident of more than one 
contracting jurisdiction, the residency of the person will generally be determined by mutual 
agreement of the competent authorities of the contracting jurisdictions, under Article 4(1). 
This determination is made by considering relevant factors such as the person’s place of 
effective management and the place where it is incorporated or constituted. In the absence 
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of such agreement, the dual-resident entity is not entitled to any benefits under the treaty 
except as agreed upon by the competent authorities.  

KPMG observations 
Currently, a substantial number of Canada’s tax treaties contain an objective tie-breaker 
test for the residency of a dual-resident corporation, which are typically based either on 
jurisdiction of incorporation (including the Canada-U.S. Treaty) or place of effective 
management. Although these provisions apply automatically and provide certainty to the 
affected taxpayers (at least where the test is place of incorporation; place of effective 
management, being similar to the Canadian concept of central management and 
control, is often subjective and subject to different interpretations), this certainty will be 
lost in treaties that are modified by this MLI provision, and will require taxpayers to apply 
for competent authority determination, which may put them at risk of losing all benefits 
under the treaty. Therefore, these taxpayers will want to take additional care to avoid 
dual-residence situations in the first place by, for example, ensuring that they always 
maintain central management and control of a corporation in its country of incorporation. 

It is not uncommon for U.S. incorporated entities to have their central management and 
control in Canada and rely on the Canada-U.S. Treaty’s tie-breaker test based on place 
of incorporation. However, because the United States is not expected to adopt the MLI, 
the certainty provided by the Canada-U.S. Treaty should continue to be available.  

 
Application of methods for elimination of double taxation (Article 5) 

Finance said that Canada intends to adopt an additional provision to allow certain treaty 
partners to move to a foreign tax credit system (from an exemption system) to relieve 
double taxation.  

KPMG observations 
Although Article 5 of the MLI provides three different options that may be adopted, 
Finance has not specifically stated which one Canada will choose. 

 
More MLl provisions still possible 

Although Canada has now indicated that it will adopt these new provisions of the MLI, 
Finance has noted that Canada can still choose to adopt additional provisions of the MLI 
even after it is ratified. 

KPMG observations 
Canada has not indicated whether it will adopt an MLI provision to allow competent 
authority relief where the CRA applies the principal purpose test to deny all or a portion 
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of a tax benefit, under Article 7(4). Although this provision would have provided welcome 
relief for Canadian multinationals, it could still be adopted at a later date.  

Further, other countries have chosen to apply other MLI provisions that Canada 
continues to reserve against. Because additional provisions can still be adopted, 
multinational corporations should continue to monitor changes that Canada and its 
treaty partners may make as the MLI continues through the ratification process.  

 
Next steps 

Canada has indicated that it is a high priority to ratify the MLI this year. Now that a NWMM 
has been tabled, it is expected that Finance will soon table a bill containing the measures 
to implement the MLI. Once this bill receives Royal Assent, the Governor in Council will 
authorize the ratification of the MLI and a notice of ratification will be deposited with the 
OECD. If both Canada and its treaty partner list its tax treaty with the other as one it wishes 
the MLI to cover, and both deposit their instruments of ratification with the OECD by 
September 30, 2018, the MLI will apply to that particular treaty beginning January 1, 2019 
for withholding taxes. However, if either country deposits its notice of ratification after 
September 30, 2018, the earliest the MLI could apply for withholding taxes would be 
January 1, 2020.  

The MLI will apply for all other taxes for taxable periods beginning on or after six months 
after the MLI enters into force for both countries. For example, if both countries deposit 
their instruments of ratification with the OECD in August 2018, the MLI would become 
effective December 1, 2018 (i.e., the first day of the month following the expiration of three 
months after the date the ratification instrument is deposited), and apply to taxable periods 
beginning on or after June 1, 2019.  
 
We can help  

Your KPMG adviser can help you assess the potential impact of the Multilateral Instrument 
on your corporate structure and international tax planning. For more details on these 
developments and their potential effect, contact your KPMG adviser. 
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