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Canadian firms with minority U.S. shareholders may now be 
considered U.S. CFCs. As a result of a recent change to the 
U.S. constructive ownership rules, which was enacted as 
part of U.S. tax reform in December 2017, Canadian entities 
with companies that have minority U.S. shareholders should 
consider whether there are any "new" U.S. controlled foreign 
corporations (CFCs) in the group. 

Where Canadian companies discover that they are subject 
to the expanded U.S. tax rules, each U.S. shareholder that is 
a U.S. person owning 10% or more of the votes or value, 
directly or constructively, will generally have a U.S. tax filing 
requirement.  

In addition, actual direct and indirect U.S. shareholders in 
the chain of ownership may have additional tax liabilities 
from an annual pro rata inclusion of certain types of income 
earned by the CFC, regardless of whether any distribution is 
made during the year. Further, because this rule is 
retroactive to the last tax year beginning before January 1, 
2018, some U.S. shareholders also may be liable for the 
one-time mandatory repatriation tax that will deem certain 
corporate foreign earnings as repatriated for U.S. income tax 
purposes. 

Furthermore, U.S. shareholders of CFCs may also have tax 
liabilities under the new Global Intangible Low Taxed Income 
(GILTI) rules. The GILTI is broadly calculated as the excess 
income of a foreign subsidiary over a 10% rate of routine 
return on tangible business assets. For details, see 
TaxNewsFlash-Canada 2017-65, "Canadian Multinationals - 
Prepare for U.S. Tax Changes".  

Legislative background 
Previously, where one or more U.S. shareholders in the 
aggregate owned more than 50% of the shares, by votes or 
value, of a non-U.S. corporation, the corporation was 
considered a CFC for U.S. tax purposes. These rules 
historically affected Canadian companies with significant 
ownership by U.S. persons, as well as Canadian companies 
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with U.S. subsidiaries that, in turn, owned non-U.S. 
subsidiaries. However, under recent U.S. tax reform 
changes to the rules regarding constructive ownership, 
many non-U.S. companies with side-by-side U.S. and non-
U.S. subsidiaries may find that their Canadian and other 
non-U.S. subsidiaries have become CFCs for U.S. income 
tax purposes.  

The U.S. constructive ownership rules treat shares owned 
by related persons (whether individuals or entities) as owned 
by a U.S. person. The recent U.S. tax reform has eliminated 
a prior rule that provided that shares owned by a foreign 
corporate shareholder, a foreign partner, or a foreign 
beneficiary of a trust or estate were not attributed to a U.S. 
person such as a U.S. corporation, U.S. partnership or U.S. 
trust, respectively, for purposes of defining a U.S. CFC or a 
U.S. shareholder. As a result of the changes, the new rules 
may deem U.S. taxpayers, whether subsidiaries or 
shareholders of Canadian corporations, to own shares held 
by a non-U.S. corporation in other non-U.S. corporations. 
Accordingly, a Canadian or other non-U.S. subsidiary that is 
more than 50% owned by a Canadian parent corporation 
(that is not itself a U.S. CFC) would be treated as a U.S. 
CFC if the Canadian parent corporation also owns more 
than 50% of the stock of a U.S. subsidiary. Fortunately, the 
U.S. tax authorities recently issued guidance that indicates 
that regulations will be issued relieving the U.S. subsidiary 
from the onerous CFC information reporting rules in 
situations where there is no U.S. Shareholder in the direct or 
indirect actual ownership chain of the CFC.  

Examples 
Canadian entities may find they are affected by these rules 
in some of the following common situations. 

Example 1 

 

In this example, the Canadian parent's interest in Canco (or 
other non-U.S. Subsidiary) will be considered to be 
constructively owned by the U.S. Subsidiary. Thus, Canco 
(or the non-U.S. Subsidiary) will be considered to be a U.S. 
CFC because the U.S. Subsidiary is considered to own 90% 
of Canco (or the non-U.S. Subsidiary). Canadian Parent will 



not be a CFC, because the U.S. Subsidiary will not be 
deemed to constructively own its own parent.  

Example 2 

 

This example shows a typical estate freeze with one or more 
U.S. citizens or residents as beneficiaries. In this case, prior 
to the 2017 tax reform, neither Canadian Holding nor 
Canadian Operating Company would be considered to be 
U.S. CFCs as the 10% ownership by the U.S. Children (the 
U.S. Shareholders) was less than the "more than 50% votes 
or fair market value" ownership test required for CFC status. 
After U.S. tax reform, however, U.S. Subsidiary is 
considered to constructively own 100% of Canadian 
Operating Company, making Canadian Operating Company 
a U.S. CFC for U.S. tax purposes. However, Canada 
Holding Company would not be considered to be a U.S. 
CFC, because U.S. Subsidiary will not be deemed to own its 
parent.  

Filing requirements for Examples 1 and 2 

In both these examples, the U.S. subsidiaries will have a 
filing requirement. The expected mitigating regulations would 
not apply, because, in each example, there is a U.S. 
shareholder in the chain of ownership (i.e., the unrelated 
U.S. investor in Example 1 and the S Corp in Example 2). 
Also, the direct and indirect U.S. shareholders (i.e., the 
unrelated U.S. investor and the S Corp) may have an annual 
income inclusion under the U.S. CFC rules, and a liability for 
the mandatory repatriation tax. The U.S. subsidiaries would 
not have an income inclusion as they only have constructive 
ownership and not direct or indirect ownership. 

For more information, contact your KPMG adviser. 
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