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As per the provisions of Indian domestic tax laws, every entity (including 
foreign entities) in receipt of any income is required to file its Income-
tax return in India. Owing to the lack of awareness (or otherwise), the 
Indian Government has observed that many entities, who are required 
to file a tax return in India, have not been doing so on a regular basis. 
Furthermore, Indian Government also plans to widen its tax return 
network and include more taxpayers under its net.

To enable this, the Indian Government recently 
strengthened the penal and prosecution consequences to 
ensure that entities (both domestic and foreign) are 
compliant with Indian tax laws as regards the tax and 
transfer pricing filings in India. This alert talks about these 
recent amendments to the penal/ prosecution 
consequences and key aspects related to it.

As per the latest amendment (effective 1st April 2018), if a 
company wilfully fails to furnish its Indian Income Tax Return 
(‘ITR’), then the Principal Officers of the company [such as 

Consequences for non- 
filing of a tax return in India

A.  New Prosecution provisions applicable from 1 April 2018

Scenarios Provisions

Scenario 1: In a case where the amount of tax, which 
would have been evaded if the failure had not been 
discovered, exceeds US$ 35K (i.e. INR 2,500,000)

Rigorous imprisonment between 6 months to 7 years and 
fine.

Scenario 2: In any other case Imprisonment between 3 months to 2 years and fine 
(quantum discussed below).

its Directors etc.] shall be punishable with rigorous 
imprisonment and a fine, irrespective of whether any tax 
is payable by such company.

The table below summarises the position in terms of:

A. New prosecution provisions applicable from 1st April 
2018;

B. Applicable fines for delay in filing/ non-filing of Indian ITR;
C. Penalty provisions for non-filing of Indian ITR/ Transfer 

Pricing (‘TP’) Report.

B.  Applicable fines for delay in filing/ non-filing of tax return

a)  INR 5,000 (US$ 75), if the return is furnished after the due date, but on or before 31 December of the year following  
     the end of the relevant Financial Year* (‘FY’); and

b)  INR 10,000 (US$ 150) in any other case.

* FY is the period from 1 April to 31 March



C.  Penalty provisions for non-filing of tax return/ TP report

S. No Default Potential Penalty

Non-TP cases i.e. no transactions with Associated Enterprises in India

1 Enhanced penalty (in light of the amended penalty 
provisions as per Union Budget 2016)

50 per cent of the tax computed on the assessed 
income (without giving credit of withholding tax or 
advance tax paid).

TP cases i.e. transactions with Associated Enterprises in India

1 Failure to maintain prescribed documents i.e. the TP 
report as per the Indian TP Provisions

2 per cent of the value of transaction.

2 Failure to report a transaction in accountant’s report 
(Form No. 3CEB)

2 per cent of the value of transaction.

3 Additional penalty for failure to furnish accountant’s 
report (Form No. 3CEB)

US$ 1,500

4 Enhanced penalty (in light of the amended penalty 
provisions as per Union Budget 2017)

200 per cent of the tax payable on the assessed 
income (without giving credit of the withholding tax or 
advance tax paid).

With a view to understand these provisions better, we have 
outlined few Frequently Asked Questions which may help 
the foreign entities to better understand and appreciate the 
applicability of these compliances requirements.

Frequently Asked Questions

What are typical scenarios under which foreign  
entities are statutorily required to file their tax returns  
in India?

 – Earning of management fees from an Indian party (related 
or unrelated party);

 – Earning of fees for technical services from an Indian party 
(related or unrelated party);

 – Earning of royalties/ license fees from an Indian party 
(related or unrelated party);

 – Earning of interests from an Indian party (related or 
unrelated party);

 – Earning income from capital gains (related or unrelated 
party);

 – Income from indirect transfer of shares of an Indian 
entity.

What are the due dates for filing return of income  
in India?

How can the Indian Revenue Authorities (‘IRA’) obtain 
information regarding the transactions of a foreign 
entity in India?

 – India has entered into Exchange of Information 
Agreement with all the major jurisdictions. Under these 
agreements, Indian Government can seek any information 
which has a bearing on the Indian tax revenue or which 
has a potential tax revenue leakages. These agreements 
are enforced by a separate division which sits under the 
Ministry of Finance of the Indian Government. Under 
these agreements, the Indian Government may also seek 
information on foreign entities which have substantial 
transactions in India. Based upon the analysis of these 
transaction, Indian Government can track down the 
foreign entities which are not compliant under the Indian 
domestic tax laws.

 – Furthermore, under the recently introduced BEPS and 
MLI provisions, there is a considerable emphasis on 
sharing of information between jurisdictions in order to 
avoid potential tax leakages. Under BEPS Action Plan 13 - 
Transfer Pricing Documentation and Country-by-Country 
Reporting, the information concerning related party 
transactions, mark-ups, inter-company agreements, 
transfer pricing policy etc. are required to be filed in the 
form of a Master File, local documentation and CbyC 
reports. This information can be sought by the tax 
authorities in other jurisdictions under the BEPS and MLI 
network.

Till June 30, 2018, approximately 82 countries (including 
India) have signed up to be part of the BEPS network and 
the network is expected to increase further with time.

Hence, even though a foreign company may not be present 
in India, the information of the transactions can be easily 
obtained by Indian tax authorities to take action in case of 
non-compliance.

Particulars Due Date

No transactions with 
Associated Enterprises in 
India (i.e. TP not applicable)

30 September 2018

Transactions with Associated 
Enterprises in India
(i.e. TP applicable)

30 November 2018



 
What are the various steps launched by the IRA to 
ensure compliance of Indian tax laws?

In July 2018, the central body for governing direct taxes in 
India – Central Board of Direct Taxes (‘CBDT') has issued its 
Central Action Plan (‘CAP’) for FY 2018-19 outlining the 
areas on which it shall be focusing during the current year. 
In the current CAP, one of the central theme is widening of 
tax base in India. In this regard, following are the two key 
aspects which may have a significant bearing on foreign 
entities having business activities in India:

a) Verification of high risk remittance data: As per the 
CAP, major part of collections in international taxation 
charges comes from withholding tax (‘WHT’), i.e. tax 
withheld from remittances made to non-residents. 
Hence, to further augment revenue through WHT, Indian 
tax authorities would be scrutinizing remittances from 
India to foreign entities and try to identify high risk 
transactions. Based upon this information, the tax 
authorities are likely to seek further information or initiate 
proceedings against the Indian entity and/ or foreign 
entities in such cases.

b) Survey proceedings: Under survey proceedings, the tax 
authorities visit the premises of the Indian taxpayer and 
have the authority to examine the documents and take 
statements of the officials under oath. Basis the 
information gathered during the survey proceedings, the 
tax authorities initiate proceedings under the Indian 
domestic tax laws. Under the CAP, every tax officer (with 
an international tax charge) is required to carry out at 
least 10 surveys during FY 2018-19.

Hence, survey conducted on the premises of the entity with 
which the foreign entity has transactions can expose the 
non-compliance of such foreign entity as well and lead to 
coercive action by the Indian tax authorities. The above 
measures indicate a rather aggressive approach of the tax 
authorities especially with respect to dealing in international 
tax matters.

What steps should be taken by the foreign entities in 
view of the aggressive approach of the IRA?

It is advisable that the newly introduced prosecution 
provisions be seriously considered by foreign entities 
(having operations in India) for FY 2017-18 (i.e. y/e 31 March 
2018) onwards as the Indian tax authorities are closely 
reviewing the potential cases of non-compliance especially 
for foreign entities in India.

In view of the above, the foreign entity should start with 
taking a stock of transactions undertaken in India and 
evaluating its taxability thereof. Thereafter, based on the said 
analysis, they should proceed to comply with the mandatory 
tax filing obligation in India and meet the tax deadline of 
30th September/ 30th November (as the case maybe).
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