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Regulations discussed
in this issue:

The Catalogue of Industries
for Guiding Foreign
Investment (2017 revisions)
(NDRC MOFCOM Order No.
4), issued on 28 June 2017
by NDRC and MOFCOM,
effective from 28 July 2017

Notice on the Special
Administrative Measures
(Negative list) for foreign
investment access in the pilot
Free Trade Zones (2017
edition) (Guo Ban Fa [2017]
No. 51), issued on 5 June
2017 by the State Council,
effective from 10 July 2017

At meetings of the State Council on 28 July and 8 August 2017, it was
indicated that there is to be a relaxation of the requirements for foreign
investors to have Chinese co-investors for their China investments.
Details are expected by September 2017, and initial considerations are
set out in this Alert.

Relaxed Chinese co-investor requirements for certain sectors

In the June 2017 Catalogue of Industries for Guiding Foreign
Investment (“2017 Catalogue”) restrictions were set out for foreign direct
investment in 63 economic sectors. This was reduced from 93 in the
2015 Catalogue. 26 of these set maximum foreign investor equity
percentages in invested Chinese entities. These requirements are now
set to be reduced/removed for certain sectors, with details due in
September 2017. Sectors currently covered by the restrictions, with
potential for liberalization, are the manufacturing of automobiles,
vessels and planes, transportation services, telecommunication
services, financial services, and culture and entertainment services.

e Automobiles: At present, under the 2017 Catalogue, a maximum
foreign investor equity percentage of 50% exists for investment in
Chinese companies in the auto sector. Furthermore, a foreign
investor may only set up two joint venture entities (JV) for passenger
cars and two JVs for commercial cars, referred to as the “2+2
policy”. While there had been an announcement (April 2017) by the
Ministry of Industry and Information Technology (MIIT), the National
Development and Reform Commission (NDRC), and the Ministry of
Technology (MOT), on plans to roll back the 50% restriction,
government officials spoke in 2016 of a 3-5 year liberalization
timeframe, so the initial changes may be limited.

e Telecoms: Currently, under the 2017 Catalogue, a maximum foreign
investor equity percentage of 50% exists for investment in Chinese
companies in the telecoms sector. A 2014 Shanghai Free Trade Zone
(FTZ) pilot scheme eliminated the 50% foreign equity limit in respect of
enterprises operating app stores, and providing, inter alia, data storage
and internet access services, and in 2015 restrictions for foreign direct
investment in online data and transaction processing were abolished
nationwide. Further national changes in this direction would be
anticipated for September.
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Financial Services: Currently, under the 2017 Catalogue, maximum
foreign investor equity percentages exist for numerous subsectors.
For example, a 20% foreign direct investment limit applies to
Chinese commercial banks, a 50% limit for life insurance, and a 49%
limit for securities companies. These limitations have been partly
relaxed in certain instances, such as Hong Kong (HK) and Macau
investors invoking the relevant Closer Economic Partnership
Arrangement (CEPA) terms. The State Council’s July and August
announcements, together with an earlier statement in January,
indicates further national liberalization is forthcoming in the near
future.

The 28 July announcement provided limited detail, and further alerts will
be issued in September as the details of the State Council plans emerge.

Other 28 July State Council meeting measures include:

The foreign direct investment “Negative List” approach will continue
to be rolled out and foreign investment laws improved.

Reinvestment of distributed profits of foreign invested enterprise will
be permitted without imposition of dividend withholding tax, and pilot
city Corporate Income Tax (CIT) incentives for advanced technology
enterprises will be expanded nationwide.

Local governments are encouraged to promote the establishment of
multinational enterprise ASPAC regional headquarters in China with
local tax incentives, and efforts will be made to enhance the
protection of foreign enterprise intellectual property rights.

Further develop national (high tech) development zones with
facilitation of land grants to foreign invested projects, and provide
financial support to technology and green projects in western and
northeast China.

Streamline the working permit/visa process for foreigner workers.

This is the first in a series of articles, titled “China to boost foreign direct
investment”, covering the announced policy changes from the 28 July
State Council meeting. Further articles are to follow.
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