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Review project and corporate financing documents carefully in conjunction with a review of major project and
commercial agreements.

» Consider whether your financing representations, warranties, covenants and undertakings remain valid and whether
project financial ratios have been adversely affected by COVID-19.

+ Examine whether the outbreak may give rise to any potential default or termination of the facility arrangement and
any consequent (earlier) demand for payment by the financiers.

» Ensure your corporate finance and project delivery teams jointly consider any remedial measures that need to be
implemented.

* Hawe pragmatic discussions with counterparties on how you can work collaboratively through any challenges arising
from changes to your financing and M&A arrangements.

N oret

As the COVID-19 pandemic continues to spread across the globe leaving in its wake an unprecedented level of
disruption across industries and sectors, businesses and other relevant stakeholders in the infrastructure space are
examining their deals and existing projects to ensure their commercial arrangements are not unintentionally
compromised. This includes, among other things, engaging delivery teams to examine their delivery programs and/or
supply chains to put in place methods to ensure upcoming obligations and deadlines are protected.

However, for projects which may be also funded by external third parties (for example, banks or through government
support), parties will also need to pay attention to any further requirements that financiers have imposed within the
related financing documents. It is important to be conscious of whether planned or unplanned breaches of underlying
contractual arrangements (including suspension of work) may constitute a default event or a termination trigger under
financing facility agreements and/or financier side deeds.

1ime Lo austoff financing and MaA transactiondocuments

Parties who have executed finance documents to fund infrastructure projects now need to carefully consider how the
COVID-19 outbreak may impact various financing related obligations and debt senice commitments. We hawe identified
some of the more typical financial covenants that businesses should be looking at, noting this is not an exhaustive list
and businesses will need to consider their individual financing arrangements on a case by case basis.



Representations, covenants and undertakings in your facility agreements

Fyte

Generally, project financing agreements include a comprehensive set of representations and both positive and
negative covenants or undertakings by the borrower that usually form the basis on which financiers provide
funding. Breaches of the agreed representations or undertakings generally constitute a default event and some
breaches may even arise without any (known) element of fault on the part of the borrower. Some undertakings
will relate specifically to construction arrangements, such as an undertaking not to make variations to the works
over a certain threshold.

It is now a good time to consider whether:

* The representations the business has made remain valid in the current environment and whether they will be
able to be repeated at the specified times under the facility agreement?

* Your business is complying with the undertakings in the financing agreement?

» There are any grace periods and other thresholds that your reps and warranties, covenants and undertakings
could benefit from?

Events of default and cross-default
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Project financing agreements typically include a long shopping list of specific events of default that ensure there
is a trigger that allows financiers to exercise their rights in unforeseen circumstances which have led, or are
likely to lead, to a reductionin the borrower’s creditworthiness. It is essential that borrowers be mindful of their
obligations under the facility agreement and to ensure there are no unintended triggers of a default event.

For example, any delay in the completion of a project beyond a specified long-stop date or the lender’s technical
adviser certifying there is no reasonable prospect of the project being completed by that long-stop date will
typically be included as an event of default under the facility agreement. Businesses, therefore, need to examine
whether their delivery programs remain valid or whether they are entitled to claim extensions of time or time
relief under the relevant design and construct (D&C) contract.

Many project finance agreements also include contractual undertakings that the business must ensure there
aren’t any defaults under the material project contracts. For example, with many major materials and equipment
supply chains for projects having been disrupted and as the impact of the virus accelerates globally (in recent
times, countries in Europe and the Asia Pacific region like China, France, Spain, Germany and Italy have
become major contributors to global supply chains), it is possible that potential defaults of those supply contracts
could simultaneously trigger an event of default under the financing agreements by way of a cross default. A
careful joint examination of the relevant documents should also be carried out by your corporate finance and
project delivery teams in this regard.

Project and financial ratios

Typical project finance agreements will include borrower obligations to demonstrate that it is maintaining certain
agreed financial or physical ratios. These ratios typically measure the existing and future strength of projects and
are usually objectively determined by the financial reporting borrowers need to regularly provide to the
financiers.

Financial ratios that depend on earning inputs, such as debt-to-income and interest coverage ratios, are
expected to be adversely impacted by the pandemic whilst others, such as the loan-to-value ratio, may take
longer to be impacted as asset valuations for financial reporting purposes subsequently occur. Businesses
should be examining their short-term strategies (such as delaying payment of dividends) to ensure that key
financial ratios are not breached.

Material adverse change clauses

Financiers typically protect themselves through the inclusion of a heavily negotiated material adverse change
(MAC) clausein project finance agreements. These clauses provide financiers with the ability to not fund at all if
there has been a material adverse change to the circumstances of the project and the fundamentals for
underlying funding arrangements.



For project finance deals which may contain a broadly drafted MAC clause, the right to withhold funding could be
triggered by circumstances relating to COVID-19. However, many project finance arrangements will include a
heavily negotiated MAC clause which will only be triggered to the extent of an identifiable impact to the project.
Businesses will need to carefully check the construct of their agreed MAC clause to ascertain whether it could
be triggered by its lenders due to the COVID-19 pandemic.

To the extent that financial covenants or events of default are independently triggered, any expressed carve-outs
and qualifications to the MAC clause will also need to be reviewed and considered.

Remember, MAC clauses are generally negotiated on a case by case basis for each and every project finance
deal and, therefore, will need to be examined on the very same basis.

MAC clauses inthe M&A context
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The COVID-19 pandemic could have come at a time when businesses in the infrastructure space were in the
process of negotiating or closing M&A transactions or are about to start. Like a financier, buyers in M&A deals
might seek to protect themselves with a MAC clause under a share purchase agreement (SPA), which the parties
can expect to be heavily negotiated.

A MAC clause usually allows the buyer to terminate the SPA and walk away from the deal if the target company’s
business, asset or profits suffer a material adverse effect during a specified period, for example between signing
and completion of the SPA. If the buyer is relying on external finance, it should make sure that the MAC clause
matches the finance terms. On the other hand, the seller may resist adding any MAC clause at all, failing which it
may seek to carve out extraordinary events including those similar in nature to COVID-19. Especially for M&A
transactions which have only just commenced, sellers may argue that there is in fact no MAC as COVID-19 risks
are already well known to all the parties. The buyer may try to compromise by limiting the MAC clause’s scope to
situations which have a disproportionate impact on the target company or its key contracts.

As with finance documents, MAC clauses in SPA are likely to be contentious additions to a contract, especially in
today’s climate full of uncertainties. As there is no statutory concept of MAC, the extent to whicha MAC clause
can be invoked and any remedies available will be based on the precise wording of the SPA and the practical
impact of COVID-19 on the target business. Even where a MAC clause is not included or may not be relevant to
a particular case, given the potential impact of the pandemic on certain businesses, there may be other, more
specific, contractual clauses which a buyer may seek torely on, such as warranties or covenants related to the
target company’s financial health or the seller’s obligations.

e 10assIst

Whilst parties need to adopt a proactive approach to safeguarding project finance and other arrangements from the
COVID-19 pandemic and ensuring business as usual, the team at SF Lawyers and KPMG stand ready to assist as
required.

Please contact us to discuss how we can help you resolve any currentissues facing your on-going business and
transactions.
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The team of commercial and legal advisors at KPMG and SF Lawyers are ready to assist you. Please contact us to
discuss how we can help you resolve current issues facing your business and deliver future growth.

David Murray

Consultant, SF Lawyers

- +852 2833 1655
david.murray@kpmglegal.com.cn

Michael Camerlengo

Partner and Head of Infrastructure
Hong Kong

+852 2140 2822
michael.camerlengo@kpmg.com

Shirley Fu Bbill Tang

Partner, SF Lawyers Managing Associate
+852 2685 7828 SF Lawyers
shirley.fu@kpmglegal.com.cn +852 3927 3251

bbill.tang@kpmglegal.com.cn

REDFIRAME SR
Ifl SF Lawyers
In association with KPMG Law

kpmg.com/cn
www.kpmglegal.com.cn

The information contained herein is of a general nature and is not intended to address the circumstances of any particular individual or entity. Although we endeavor to provide accurate and timely
information, there can be no guarantee that such information is accurate as of the date it is received or that it will continue to be accurate in the future. No one should act on such information without
appropriate professional advice after a thorough examination of the particular situation.

© 2022 KPMG, aHong Kong partnership and a member fim of the KPMG network of independent member fims affiliated with KPMG International Cooperative (‘KPMG International”), a private
English company limited by guarantee. All rights reserved. Printed in Hong Kong. The KPMG name and logo are registered trademarks or trademarks of KPMG International.

© 2022 SF Lawyers, a Hong Kong (SAR) law fim which provides legal services is in assodation with KAMG Law. They are separate legal entities. Neither SF Lawyers nor KPMG Law has any
control over, or acts as an agent of, or assumes any liability for the acts or omissions of, the other. Both SF Lawyers and KPMG Law are member fims of the KPMG global organisation of
independent member firms affiliated with KPMG International Limited, a private English company limited by guarantee. All rights reserved



	Slide Number 1
	Slide Number 2
	Slide Number 3
	Slide Number 4


<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice





