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Draft Law for the Amend-
ment to the Interest Rate for
Back Taxes and Tax Refunds

The German Federal Ministry of Fi-
nance [BMF] has published a draft
law particularly governing the
amendment to interest on back
taxes and tax refunds.

With its decision of 8 July 2021,
the German Federal Constitutional
Court ruled that the interest on
back taxes and tax refunds of 6%
annually (0.5% per month) was
unconstitutional for interest calcu-
lation periods starting as from
2014. However, application of the
6% interest rate was still permit-
ted for interest periods up to and
including 2018; the Constitutional
Court declared the rules inapplica-
ble only for interest periods from
2019 onwards. The legislator was
asked by the court to prepare by
31 July 2022 an amendment to
the full interest rule for interest
periods from 1 January 2019. This
is now to be implemented with
the draft law.

Main content of the draft law

The draft provides for a retroactive
reduction of the interest rate for
interest on back taxes and refunds
t0 0.15% per month (thus 1.8%

per year) for interest periods from
1 January 2019. The new interest
rate is based on the Deutsche
Bundesbank's current base rate (-
0.88% p.a.) with a mark-up of ap-
prox. 2.7 percentage points, which
is considered "appropriate" accord-
ing to the explanatory memoran-
dum.

This interest rate is to be evalu-
ated for appropriateness every
three years taking into account
movements in the base rate; this
will then take effect for following
interest periods, for the first time
as at 1 January 2026. Should there
be significant changes in the base
rate, the interest rate may also be
adjusted at an earlier date, accord-
ing to the explanatory memoran-
dum. To avoid overly frequent or
minor adjustments to the interest
rate, however, the rate is to
change only if the base rate appli-
cable as at 1 January of the evalu-
ation year deviates by more than
one percentage point from the
base rate applicable when the in-
terest rate was last fixed or ad-
justed.

The amendments will generally be
applicable in all cases pending on

the day following promulgation of

the act. In cases of interest being

recalculated retroactively, the
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comments in the draft law indicate
that the principle of protection of
confidence shall apply. Accord-
ingly, if an interest assessment is
revoked or amended, the taxpayer
may not be disadvantaged by any
recognition of the Federal Consti-
tutional Court's having established
as invalid a law upon which the
previous assessed interest was
based.

This draft law contains no adjust-
ment of other interest rates under
procedural law such as interest on
deferrals, evasion or suspension
of collection. The Federal Constitu-
tional Court explicitly stated in its
decision that the unconstitutional-
ity does not apply to these other
interest situations falling under the
same interest rate according to
the Germany Tax Code, to the det-
riment of the taxpayer. According
to the explanatory memorandum,
the question of whether and how
these rules are also to be
amended in view of the Constitu-
tional Court's decision must be
further examined in detail and is
not addressed in this draft law.
There are also constitutional con-
cerns about the amount of other
interest rates under tax law not
covered by procedural law of the
Tax Code: discounting of pension
provisions at 6% annually, dis-
counting of liabilities at 5.5% an-
nually.

Outlook

With this draft law, the BMF pro-
poses to link the interest rate for
back taxes and refunds to the
Bundesbank's base rate under cer-
tain conditions in the future, and
to make it subject to regular evalu-
ation.

The ministerial draft has been for-
warded to relevant associations
for comment. This will be followed
by publication of the government
draft, on which the Upper House
of the German Parliament [Bun-
desrat] will then be able to add its

comments. For that reason, there
may still be amendments in the
course of the legislative process.

BMF Guidance on Useful
Lives of Computer Hardware
and Software

UPDATE: The German Federal
Ministry of Finance [BMF] issued
an updated version of its Guidance
(originally from 26 February 2021)
on the useful lives of computer
hardware and software on 22 Feb-
ruary 2022. The key aspect of the
original BMF guidance dated 26
February 2021 was that one year
can be applied as the useful live
with a view to the "rapid technical
progress" in the area of digitalisa-
tion. The revisions now made ad-
dress some of the accounting tax
issues raised in practice over the
last twelve months, among oth-
ers:

— The option of using a shorter
useful life (in line with the BMF
guidance) does not constitute
immediate write-off according
to the BMF. Even in assuming
a useful life of one year in prin-
ciple, depreciation or amortisa-
tion starts on the date of acqui-
sition or production of the
asset. This means that if the
asset is acquired/produced dur-
ing the year, depreciation/amor-
tisation would have to be calcu-
lated beyond the reporting date
(spread on an exact monthly
basis over 12 months). How-
ever, no objections are raised
by the BMF if, contrary to this,
the asset is depreciated/amor-
tised in full in the year of acqui-
sition or production (i.e. not
spread on an exact monthly ba-
sis).

— It is also possible to deviate
from the assumption of a use-
ful life of one year.

— Moreover, applying a shorter
useful life does not constitute a
tax option. The BMF guidance
does not otherwise comment
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on the relationship to the bal-
ance sheet for financial report-
ing purposes, in which a longer
useful life is typically applied.

Unchanged contents of the BMF
guidance: The tax authorities ad-
just the useful lives of computer
hardware and software, which are
to be used for tax depreciation and
amortisation, in line with the
‘changed actual circumstances".
The tax authorities assume a use-
ful life of one year for computer
hardware and software — which
are specified in detail in the BMF
guidance. According to the BMF
guidance dated 18 November
2005, the useful lives for comput-
ers and similar equipment thus far
— based on the tax depreciation ta-
ble — were three years for general
fixed assets and five years for
business software systems (ERP
software).

The term "computer hardware" in-
cludes, among other elements,
computers, desktop computers,
notebook computers (including
tablets, slate computers, mobile
thin clients), mobile workstations
and peripheral devices.

The assets are defined individually
in the BMF guidance. In this re-
gard, the BMF draws on the defi-
nitions in Regulation (EU) No
617/2013 dated 26 June 2013
with regard to "ecodesign require-
ments for computers and com-
puter servers". According to the
BMF guidance, the hardware prod-
ucts specified under items 1 to 7
are only recognised under the con-
dition that information is to be pro-
vided by manufacturers pursuant
to Annex Il of the above-men-
tioned EU Regulation, according to
which the product type is to be
provided in the technical docu-
mentation ("ecodesign require-
ments" for computers). Listing
computer hardware according to
items 1 to 7 is therefore final.
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"Peripherals" are subdivided into
input devices (e.g. keyboard,
mouse, scanner, digital camera,
microphone, headset), external
storage (e.g. hard disk; DVD/CD
drive, USB stick) and output de-
vices (e.g. speaker, monitor, dis-
play, printer). Peripherals are to be
identified in close alignment with
the listed devices. This list is,
however, not exhaustive.

The term "software" includes oper-
ating and user software for data
entry and processing. Besides
standard applications, this also in-
cludes applications customised for
individual users, such as ERP soft-
ware, software for merchandise
management systems or other ap-
plication software for business
management or process control.

These rules apply for the first time
to financial years ending after 31
December 2020. The BMF guid-
ance can also be applied to corre-
sponding assets that were ac-
quired or manufactured in
previous financial years and for
which a useful life other than one
year was used as a basis. Thus,
the residual book values can also
be written off in full in financial
year 2021.

Attribution of Profits and Exit
in the case of a Permanent
Establishment without
Personnel

The Lower Tax Court of Saarland
passed a ruling on the attribution
of assets, attribution of profits and
so-called "passive exit" in the case
of permanent establishments
without personnel (ruling dated 30
March 2021, file ref. 1 V 1374/20).
These proceedings only addressed
suspending the enforcement of
the tax assessment. Such suspen-
sion is to be effected when there
are serious doubts as to the legal-
ity of the tax assessment.

UPDATE: The suspension of en-
forcement has now been con-
firmed by the German Federal Tax
Court [BFH] in its decision of

24 November 2021 (I B 44/21).

The plaintiff was a German limited
partnership that has been operat-
ing a wind farm on leased property
since 2011. The plaintiff's partner
was a Danish partnership. The
plaintiff has no own staff either in
Germany or in Denmark. Both
technical and business manage-
ment is carried out by two Ger-
man service companies.

With effect from 1 January 2013,
the Authorised OECD Approach
(AOA) for attributing profits to a
permanent establishment was
transposed into German tax law.
Accordingly, a permanent estab-
lishment is treated as a separate
and independent business entity.
The significant people function is
relevant to the attribution of as-
sets. As a result, the German tax
office assumed that all assets and
transactions are, contrary to previ-
ous practice, not attributable to
the plaintiff's German permanent
establishment (wind farm), but in-
stead for the first time to the man-
agement permanent establish-
ment in Denmark because the
sole and, thus, the significant peo-
ple function of the plaintiff is per-
formed in the management per-
manent establishment in
Denmark. As a result, the plain-
tiff's entire assets did exit for tax
purposes. Furthermore, the cur-
rent loss from the year under dis-
pute (2013) can no longer be taken
into account in Germany.

The Lower Tax Court of Saarland
first found that in the case of the
wind farm — according to German
law as well as pursuant to the tax
treaty with Denmark — this in-
volves a German permanent es-
tablishment whose income falls
under German tax jurisdiction. Fur-
thermore, the wind farm's assets
are also to be attributed to this
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German permanent establishment
for the period prior to 2013.

However, in its ruling, the Lower
Tax Court of Saarland expressed
serious doubts in many respects
regarding the legality of the tax of-
fice's view:

— There is serious doubt whether
the assets of the German per-
manent establishment follow-
ing introduction of the AOA
with effect from 1 January
2013 are now attributable to
the management permanent
establishment in Denmark and,
as a result, this leads to the re-
alisation of profits through ficti-
tious withdrawal. The BFH also
has doubt in this regard: Ac-
cording to the court, it is con-
ceivable that "external person-
nel" working at the permanent
establishment would also be
sufficient.

— There is also serious doubt as
to whether the attribution of
assets according to the people
function can even be applied at
all in the case of permanent es-
tablishments without person-
nel. The BFH has also con-
firmed these doubts.

— Finally, there is serious doubt
as to whether a so-called "pas-
sive exit" can occur if Germa-
ny's right to tax is excluded or
restricted just through govern-
ment action (i.e. due to trans-
posing the AOA into law with
effect from 1 January 2013).
This point was left open by the
BFH for lack of relevance to
the decision.

The issue of assets (which previ-
ously were attributed to a German
permanent establishment) possi-
bly exiting as a result of imple-
menting the AOA concerns cases
where the permanent establish-
ment existed already before 1 Jan-
uary 2013. The doubts regarding
attributing assets in the case of
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permanent establishments with-
out personnel could also be trans-
ferable to other cases, e.g. com-
puter servers or solar parks. The
doubts regarding the so-called
‘passive exit" could equally be
transferable to other cases, e.g.
concluding a new tax treaty or
amending an existing tax treaty,
whereby the German right to tax
assets is restricted or excluded.

In the proceedings to suspend en-
forcement, only a summary re-
view is conducted as to whether
there also are substantial circum-
stances that contradict the legal-
ity. The Lower Tax Court of Saar-
land has not yet reached a
decision on the main proceedings.
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