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Fourth Coronavirus Tax
Assistance Act promulgated

On 22 June 2022 the Fourth Coro-
navirus Tax Assistance Act to im-
plement tax relief measures for
coping with the coronavirus crisis
was promulgated in the Federal
Law Gazette.

Against the backdrop of the ongo-
ing pandemic-related restrictions,
the people as well as the econ-
omy are to be supported in over-
coming the corresponding eco-
nomic ramifications. The mea-
sures are especially intended to
support economic recovery, pro-
vide additional investment incen-
tives and reduce the burden on
employees. The bill includes new
measures as well as extension of
existing measures from previous
legislative procedures.

Key points of the Fourth
Coronavirus Tax Assistance Act

Discounting of non-interest-bear-
ing liabilities: The obligation under
tax law to discount non-interest
bearing liabilities with a remaining
term of more than 12 months is
abolished. Previously, such liabili-
ties were required to be dis-
counted at an interest rate of 5.5
percent in the tax balance sheet,

resulting in a taxable income. Irre-
spective of whether they are inter-
est-bearing or non-interest bear-
ing, liabilities are to be stated at
acquisition/production cost or an
equivalent value under the new
regulation. As a rule, this is the
nominal value (repayment
amount). The discounting require-
ment ceases to apply for the first
time for fiscal years ending after
31 December 2022. On applica-
tion, the amendment can be ap-
plied already for earlier fiscal
years. As a result, discounting can
cease to apply for years that have
already been assessed, provided
the respective tax assessments
are not final and conclusive.

Extension of declining-balance
method of depreciation: The op-
tion of using the declining-balance
method of depreciation for mova-
ble fixed assets is extended by
one year. Accordingly, assets that
are acquired or manufactured also
still in 2022 (currently 2020 and
2021) can be depreciated by up to
two and a half times the deprecia-
tion on a straight-line basis, but
25% at most.
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Loss utilisation:

— Extending the loss carry-back:
The option of recognising loss
carry-backs is extended indefi-
nitely from one to two years.
Thus, a loss carry-back is possi-
ble in both years directly pre-
ceding the year in which the
loss was incurred. This is to ap-
ply for the first time for losses
that are incurred in 2022, i.e.
loss carry-backs from 2022 to
2021 and 2020.

— Extending expanded loss off-
setting: The Third Coronavirus
Tax Assistance Act raised the
maximum amount of the loss
carry-back to EUR 10 million
and EUR 20 million in the case
of joint assessment for 2020
and 2021. These upper limits
are now extended to the end of
2023, which means for loss
carry-backs from 2023 to 2022
and 2021.

Extending the deadline for tax-priv-
ileged (re)investments: The dead-
lines for tax-privileged (re)invest-
ments pursuant to Section 6b of
the German Income Tax Act
[EStG] and Section 7g EStG are
extended by another year (until
2023).

Subsidies granted for compensa-
tion for short-time work: The tax
exemption for employer's grants
to increase short-time allowance is
extended by six months until the
end of June 2022 (from previously
the end of December 2021).

"Carer bonus": Special benefits
granted by employers to employ-
ees working in specific areas (es-
pecially hospitals) in recognition of
their special contribution during
the coronavirus crisis (so-called
carer bonus) are allowed tax-free
up to an amount of EUR 4,500 in
the period from 18 November
2021 until 31 December 2022.

Extending the filing deadline for
tax returns: The bill provides for

various extensions of filing dead-
lines for tax returns from 2020 to
2024.

Wage tax deduction in maritime
transport: In order to implement
the agreement with the European
Commission, the register refer-
ence for merchant vessels will be
expanded from Germany to in-
clude EU/EEA countries.

Outlook

With the promulgation in the Fed-
eral Law Gazette, the legislative
procedure is completed. The
Fourth Coronavirus Tax Assistance
Act includes the first tax measures
from the new German
government's coalition
agreement: including expansion of
loss carry-backs and extension of
expanded loss offsetting. The "su-
per depreciation” for climate pro-
tection and digital assets, an-
nounced in the government's
coalition agreement is not in-
cluded, but “is being elaborated
upon” to bring it to fruition.

Tax Relief Act and Energy
Price Lump Sum

On 27 May 2022, the Tax Relief
Act was promulgated in the Fed-
eral Law Gazette. The act also in-
cludes a lump sum for energy
prices which is to be paid out by
employers to their employees in
September 2022. The aim of the
act is to provide relief to citizens in
view of significant price rises, es-
pecially in the energy sector.

All those actively employed are
entitled to the lump sum for en-
ergy costs in the amount of

EUR 300. In principle, employees
will receive payment of the lump
sum for energy costs from their
employer in September 2022. As a
rule, employers will be compen-
sated for this payment through a
deduction from the total amount
of payroll tax to be withheld for
the payroll tax filing for August
2022.
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In addition, the act also provides
for an increase in the employee
lump sum allowance by EUR 200
to EUR 1,200 and an increase in
the basic tax-free allowance by
EUR 363 to EUR 10,347 — both
measures apply retroactively from
1 January 2022. As a result, these
retroactive increases have an im-
pact on payroll tax deductions al-
ready made.

In April 2022, the German federal
government also adopted a pack-
age of measures for companies af-
fected by the consequences of
the war in Ukraine as part of a pro-
tective shield ("Schutzschild"); this
includes an energy price allow-
ance for companies from specific
sectors facing high additional
costs due to the rise in gas and
electricity prices. The precise ar-
rangement and form of application
for this has not yet been an-
nounced.

Law for the Amendment to
the Interest Rate for Back
Taxes and Tax Refunds
adopted

The German Bundestag adopted a
law particularly governing the
amendment to interest on back
taxes and tax refunds on 23 June
2022.

With its decision of 8 July 2021,
the German Federal Constitutional
Court ruled that the interest on
back taxes and tax refunds of 6%
annually (0.5% per month) was
unconstitutional for interest calcu-
lation periods starting as from
2014. However, application of the
6% interest rate was still permit-
ted for interest periods up to and
including 2018; the Constitutional
Court declared the rules inapplica-
ble only for interest periods from
2019 onwards. The legislator was
asked by the court to prepare by
31 July 2022 an amendment to
the full interest rule for interest
periods from 1 January 2019. This
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is now being implemented with
the draft law.

Main content of the draft law

The law provides for a retroactive
reduction of the interest rate for
interest on back taxes and refunds
t0 0.15% per month (thus 1.8%
per year) for interest periods from
1 January 2019.

This interest rate is to be evalu-
ated for appropriateness at least
every two years taking into ac-
count developments in the base
rate; for the first time as of 1 Janu-
ary 2024. Any adjustment of the
interest rate shall then only take
effect for subsequent calendar
years. To avoid overly frequent or
minor adjustments to the interest
rate, however, the rate is to
change only if the base rate appli-
cable as of 1 January of the evalu-
ation year deviates by more than
one percentage point from the
base rate applicable when the in-
terest rate was last fixed or ad-
justed.

The amendments will generally be
applicable in all cases pending on
the day following promulgation of
the act. In cases of interest being
recalculated retroactively, the
comments in the law indicate that
the principle of protection of confi-
dence shall apply. Accordingly, if
an interest assessment is revoked
or amended, the taxpayer must
not be disadvantaged by any
recognition of the Federal Consti-
tutional Court's having established
as invalid a law upon which the
previous assessed interest was
based.

The law contains no adjustment of
other interest rates under proce-
dural law such as interest on de-
ferrals, evasion, or suspension of
collection. The Federal Constitu-
tional Court explicitly stated in its
decision that the unconstitutional-
ity does not apply to these other
interest situations falling under the

same interest rate according to
the Germany Tax Code, to the det-
riment of the taxpayer.

Outlook

After the Bundestag's decision,
the Bundesrat still has to approve
the law. This could take place in
the next session on 8 July 2022.
In this case, the law could still en-
ter into force in time for 31 July
2022.

BFH (I R 27/19): Timing of
application of the new
German Anti-Treaty/
Directive Shopping Rule

In its judgment of 11 Novem-

ber 2021, the German Federal Tax
Court [BFH] commented on when
the new German Anti-Treaty/Di-
rective Shopping Rule (Section
50d (3) of the German Income Tax
Act [EStG] new version) is applica-
ble. It also raised doubts as to
whether the ECJ judgment on divi-
dends regarding the violation of
European law of Section 50d (3)
EStG (old version) is transferrable
unequivocally to the interest on a
convertible bond in the case under
dispute.

Certain payments from Germany
to other countries are in general
subject to withholding tax, irre-
spective of any existing DTA. The
payment recipient in another coun-
try can submit an application to
have the German withholding tax
refunded. However, in order to do
s0, the recipient must fulfil certain
substance requirements in accord-
ance with the German Anti-
Treaty/Directive Shopping Rule
(Section 50d (3) EStG).

With regard to dividend payments,
the ECJ ruled in 2017 and 2018
that Section 50d (3) EStG old ver-
sion is in violation of European law
due to its strict substantive re-
quirements (C-504/16 and C-
613/16 as well as C-440/17). Sec-
tion 50d (3) EStG old version was
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therefore revised. The revised ver-
sion took effect on 9 June 2021
and is in principle applicable to all
open cases. To avoid any inadmis-
sible retroactive effect in those
cases in which the new regulation
would leave the taxpayer in a
worse position, a procedure for as-
sessing the most favourable tax
treatment is intended, insofar as
the payment was received prior to
the new version entering into
force. In these cases, the old ver-
sion continues to apply.

In the case under dispute, the
plaintiff was a limited company
(Ltd.) domiciled in Cyprus. In the
years in dispute, 2010 and 2011, it
generated limited taxable interest
on a convertible bond, which was
subject to withholding tax in Ger-
many. The plaintiff did not have
any substance. However, an asso-
ciated company of the plaintiff,
which was also domiciled in Cy-
prus, had offices and staff of its
own. Moreover, the offices were
equipped with the necessary work
facilities and communication
equipment.

In dispute was whether the refund
claim under the Germany-Cyprus
DTT was to be denied pursuant to
Section 50d (3) EStG old or new
version.

The lower court (Lower Tax Court
of Cologne) came to the conclu-
sion without any further examina-
tion that the refund claim was ad-
missible because the old version
violated European law. In this con-
text, it also had to be taken into
account that the group of compa-
nies to which the plaintiff be-
longed had a company in its coun-
try of domicile, Cyprus, which was
free of any doubts about abuse.

The German Federal Tax Court has
considerable doubts however as
to whether the ECJ judgment on
dividends can be applied unequiv-
ocally to the interest at issue in
the case under dispute. Moreover,
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a general reference to the eco-
nomic activity of another group
company in the country of domi-
cile of the payment recipient is not
sufficient. Instead, it would be ad-
visable to carry out a comprehen-
sive examination of the relevant
group affiliation with respect to
the organisational, economic, or
other relevant characteristics as
well as the structures and strate-
gies of this group. Moreover, the
Cologne Lower Tax Court did not
examine whether the substance
requirements pursuant to Section
50d (3) [EStGI, as amended, were
fulfilled.

The BFH therefore referred the
case back to the Lower Tax Court
of Cologne. As the trial court, the
Cologne Lower Tax Court must
now examine whether the sub-
stance requirements of the old or
new version could actually be ful-
filled or not.

Lower Tax Court of
Diisseldorf (7 K 905/19
K,G,F): Dual use of losses in a
tax group

The Lower Tax Court of DUssel-
dorf considers the temporal appli-
cation regulation on the dual con-
solidated loss (DCL) rule of the
German tax group scheme, which
was revised in 2013, to be an im-
permissible genuine retroactive ef-
fect.

According to the German DCL
rule, negative income of a tax
group parent or subsidiary may not
be considered if it is (also) consid-
ered in a foreign jurisdiction in the
taxation of the tax group parent,
the tax group subsidiary, or an-
other person.

This rule was introduced in 2013.
At the same time, the requirement
of the so-called double domestic
nexus for controlled entities (sub-
sidiaries) was revoked. It has been
sufficient since then that the con-
trolled entity has its management

in Germany, while its domicile
(registered office) can be in an EU
or EEA country. Unlike before, it is
no longer necessary for a con-
trolled entity to have its registered
office and place of management in
Germany (so-called double domes-
tic nexus). Due to the revocation
of double domestic nexus for con-
trolled entities, a consequential
amendment to the consideration
of losses as described above was
made at the same time. According
to the explanatory memorandum,
as a consequence of the discontin-
uation of double domestic nexus,
dual use of losses is now conceiv-
able at the level of the controlled
entity, for example because the
company is included in group taxa-
tion in various countries. Accord-
ing to the explanatory memoran-
dum, this is particularly the case if
the negative income of a dual-resi-
dent controlled entity is offset
against or deducted from positive
income of a group parent in the
context of taxation in the foreign
jurisdiction. The 2013 law required
the application of the new DCL
rule to all cases still appealable
and thus also retroactively for
years prior to 2013.

In the case at hand, the non-con-
sideration of a loss in the 2010 dis-
pute year by applying the DCL rule
is in dispute. The plaintiff is a Ger-
man limited liability company
(GmbH) domiciled in Germany.
The plaintiff's sole shareholder is
Company A, domiciled in the US.
In the year in dispute, the plaintiff
was the controlling entity of the
German GmbH B (controlled en-
tity). For US taxation purposes, the
plaintiff was treated as a "disre-
garded entity" ("check-the-box
election"). Accordingly, the plaintiff
was considered a permanent es-
tablishment of its sole shareholder
for US tax purposes. Both the pos-
itive and negative income of the
plaintiff was determined according
to US taxation principles and taken
into account for the taxation of the
sole shareholder in the US. The

German Tax Monthly | 4

plaintiff's income was negative in
the year in dispute. This also in-
cluded an attributed negative in-
come of the controlled entity. The
loss determined in the US for the
plaintiff as a disregarded entity in
2010 was taken into account in
the US taxation of the group. As a
result, the German tax authorities
adjusted the profit for the domes-
tic taxation of the plaintiff within
the scope of a tax audit according
to the DCL rule by "adding back
negative foreign income in the tax

group".

The lower tax court considers the
appeal against this decision to be
well-founded and is of the opinion
that the tax office had no right to
disregard the plaintiff's negative
income. Although the loss is sub-
ject to the DCL rule on the merits,
the application of the rule to all
cases that are still appealable
leads to an inadmissible genuine
retroactive effect to the detriment
of the plaintiff in the case under
dispute. Therefore, a constitutional
interpretation of this application
rule is necessary in the sense that
it does not apply in the case under
dispute. The lower tax court con-
cluded that the DCL rule does not
apply to assessments that are still
appealable for periods prior to
2013 of controlled entities that
had their registered office and
place of management in Germany.
They were not recognised as con-
trolled entities for the first time
precisely because of the elimina-
tion of double domestic nexus re-
quirement. These taxpayers there-
fore did not benefit from this
statutory relief, which had how-
ever been cited by the legislator
as a reason for the consequential
amendment to the consideration
of limited losses under the DCL
rule.

The appeal to the Federal Tax
Court was admitted.
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