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Ministerial Draft Bill for an
Annual Tax Act 2024

The business associations have
received an (unofficial) ministerial
draft bill for an Annual Tax Act
2024. The ministerial draft bill has
not yet been published by the
Federal Ministry of Finance
(BMF). According to reports, the
current draft has been submitted
by the BMF for early coordination
within the government (consulta-
tions between the Chancellery,
Ministry of Economic Affairs and
Ministry of Finance on the draft
bill).

The draft bill contains a large
number of thematically unrelated
or only partially related individual
measures in various areas of tax
law, which would be predomi-
nantly technical in nature. The
most important measures are

summarised below in bullet points:

1. Restructuring and reorganisa-
tions

Book value transfer of assets in
connection with partnerships
(Section 6 (5) Income Tax Act)

Transfers between “sister part-
nerships”: Preferential transfer of
assets at book value even in the
case of a transfer without consid-
eration between different partner-
ships of the same, identically par-
ticipating shareholders (so-called
“sister partnerships”). Retroactive
application of the new regulation

is provided for in all open cases
(due to a requirement of the Fed-
eral Constitutional Court). At the
joint request of the shareholders,
the new regulation is not to be ap-
plied for transfers before 12 Janu-
ary 2024, i.e. recognition of the
fair market value and not the book
value for the transfer.

Corporation tax clause (block-
ing clause for profit-neutral
transfer if a corporation ac-
quires an interest in the trans-
ferred asset): Recognition of the
fair market value instead of the
book value for generally favorable
transfers of assets also in the
event that the share of a corpora-
tion in the transferred asset re-
places a direct or indirect share of
another corporation, so-called
subject-related change of status.
Application in all open cases.

Reorganisations

Deferred taxation of hidden re-
serves in case of exit taxation
(so-called balancing item
method of Section 4g Income
Tax Act): Extension of the scope
of application to cases in which a
reorganisation results in the reali-
sation of hidden reserves as a re-
sult of the restriction or exclusion
of the taxing rights of the Federal
Republic of Germany (exit taxa-
tion). The taxation of hidden re-
serves is deferred by creating a
balancing item to be released over
five years. The new regulation is
to be applied in all open cases.
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Closing balance sheet of the
transferring entity: Introduction
of a deadline for submitting the
closing tax balance sheet within
14 months of the transfer date for
tax purposes. The new submis-
sion deadline is to apply in all
cases in which the application for
entry in the register was made af-
ter the date of promulgation of the
law.

Taxation of the shareholders of
the transferring corporation:
Reversal of the valuation rule for
mergers for the exchange of
shares at shareholder level
(shares in the acquiring corpora-
tion instead of shares in the trans-
ferring corporation). Recognising
the book value of the shares in the
transferring corporation is the new
rule. Recognition at fair market
value will only take place at the re-
quest of the taxpayer or if the ma-
terial requirements for the book
value approach are not met. The
new regulations are to be applied
to reorganisations whose tax
transfer date is after the date on
which the law is promulgated.

Trade tax liability for a gain aris-
ing from the sale or the discontin-
uation of a partnership following a
conversion to a partnership even if
the shares in the acquiring part-
nership are only sold indirectly
(i.e. in the case of a sale via an in-
termediary partnership). The rule
serves to avoid tax structuring op-
tions. First-time application to re-
organisations whose tax transfer
date is after the date of publica-
tion of the ministerial draft bill.

Withdrawals from a partnership
in the tax retroactive period in
case of contributions to a cor-
poration: Valuation of the contrib-
uted business assets taking into
account the withdrawals from and
contributions in the transferred
partnership in the tax retroactive
period to avoid negative acquisi-
tion costs, i.e. hidden reserves
may be realised if the transferred
business assets would otherwise

become negative due to withdraw-
als in the tax retroactive period.
First-time application to contribu-
tions if the conversion resolution
or the contribution agreement was
made or concluded after 31 De-
cember 2023.

Retroactive taxation of “contri-
bution gain II” in case of an ex-
change of shares: After an ex-
change of shares (contribution of
shares to another corporation in
return for shares in the acquiring
corporation) with a valuation be-
low the fair market value, retroac-
tive taxation, i.e. realisation of hid-
den reserves at that time
(“contribution gain 11”) may occur if
the shares contributed are sold
within seven years (harmful event)
after the exchange. However, if
the received shares in the acquir-
ing company are sold first before
the harmful event, the retroactive
taxation of the contribution gain I
is waived (exception). The 2024
tax act provides for a “clarifying”
legal amendment, according to
which this exemption from retroac-
tive taxation of the contribution
gain Il only applies if the sale of
the received shares in the acquir-
ing company (or sale-like circum-
stances such as conversions and
contributions) takes place with the
realisation of hidden reserves; en-
try into force on the day after the
promulgation of the law.

Tax-specific capital contribu-
tion surplus account:

e Inreorganisations, no initial
assessment of the amount of
the tax-specific capital contri-
bution surplus account for the
acquiring corporation if this is
newly created by the reorgani-
sation, i.e. the transferring
amount of the tax-specific
capital surplus contribution ac-
count is deemed to be an ad-
dition in the current financial
year; entry into force on the
day after promulgation.

e Cross-border reorganisa-
tions: Replacement of the
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separate assessment proce-
dure for the amount of contri-
butions not paid into the nomi-
nal capital at the transferring
(foreign) corporation, for
which no tax-specific capital
contribution surplus account
was previously to be as-
sessed, by determining the
transferred amount of contri-
butions as part of the determi-
nation of the amount of the
tax-specific capital contribu-
tion surplus account of the do-
mestic acquiring corporation
and treatment as an addition
in the current financial year;
entry into force on the day af-
ter promulgation.

2. International taxation

Trade tax in the case of CFC
rules: Passive income from for-
eign permanent establishments is
also subject to German CFC taxa-
tion (Section 20 (2) Foreign Trans-
actions Tax Act). In addition to
corporation tax, CFC income is
also subject to trade tax. The
2024 tax act provides for a "clarifi-
cation" that all passive foreign
permanent establishment income
is deemed to have been gener-
ated in a domestic permanent es-
tablishment and therefore also
such income for which Germany is
already entitled to taxation under
the agreement in the case of a
Double Taxation Treaty; applica-
tion in all open cases.

Minimum Tax Act: Implementa-
tion of the administrative guide-
lines adopted by the Inclusive
Framework on BEPS on 13 July
2023 for the administration of the
GloBE model regulations with re-
gard to mobile employees (consid-
eration of wage costs in one tax
jurisdiction), i.e. no pro rata con-
sideration of employees who carry
out more than 50 percent of their
work in one tax jurisdiction; entry
into force with effect from 28 De-
cember 2023.
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3. Procedural law

FATCA reporting obligations:
Increase in the maximum fine for
violations of the reporting obliga-
tions under the FATCA-USA Im-
plementation Regulation to EUR
30,000; authorisation to regulate
the provisions on fines for viola-
tions by reporting financial institu
tions within the framework of a
statutory ordinance; entry into
force on the day after promulga-
tion.

Financial Account Information
Exchange: New offence of fines
in the event of a breach by finan-
cial institutions of their obligation
to prepare records on the applica-
tion and fulfilment of the due dili-
gence and reporting obligations
under the Financial Account Infor-
mation Exchange Act and specifi-
cation of the record-keeping obli-
gations. Applicable from

1 January 2025 and only for obli-
gations relating to reporting peri-
ods beginning on or after 1 Janu-
ary 2025.

4. Further measures

Tax exemption for photovoltaic
systems: increase in the permis-
sible gross output from 15 kW to
30 kW (peak) per residential or
commercial unit; entry into force
on the day after promulgation.

Real estate transfer tax: New
regulation on the attribution of real
estate to the assets of a company
for so-called “share deal” cases
(transfer of shares in corporations
or partnerships that own real es-
tate — supplementary cases pur-
suant to Section 1 (2a) to (3a)
Real Estate Transfer Tax Act
(RETTA); attribution to the assets
of the company that last realised
an acquisition of real estate ac-
cording to the basic cases (e.g.
through a purchase agreement)
pursuant to Section 1 (1) RETTA.
The realisation of a real estate ac-
quisition through a share deal pur-
suant to Section 1 (3) or (3a)
RETTA should no longer lead to a

change in the ownership (for
RETT purposes) of the property.
Entry into force on the day after
promulgation.

5. Outlook

The proposed legislation is at a
very early stage. Following publi-
cation of the ministerial draft bill
by the BMF, the Federal Govern-
ment must approve the draft. This
will be followed by the parliamen-
tary procedure in the Bundestag
and Bundesrat. Significant
changes may still arise in the fur-
ther course of the legislative pro-
cess.

The Act should generally enter
into force on the day after promul-
gation. The special regulations on
the entry into force of the individ-
ual articles and the temporal appli-
cation of the individual laws must
be observed.

In this context, it should be noted
that individual, more stringent
measures are to be applied retro-
actively, especially in case of reor-
ganizations and restructurings.

BFH (IV R 26/21): Transfer of
the Trade Tax Loss
Carryforward to a Partnership

In its judgment of 1 February 2024
(IV R 26/21), the Federal Tax
Court (BFH) ruled that, following a
transfer of the entire business of a
corporation to a partnership in ac-
cordance with Section 24 of the
Reorganization Tax Law [Um-
wStG], the trade tax loss carryfor-
ward previously generated by the
corporation can be utilized at the
level of the absorbing partnership,
provided that the activity of the
corporation is now limited to the
management of the interest in the
absorbing partnership and the
holding of the interest in the gen-
eral partner GmbH.

For an entity subject to trade tax
in Germany, the utilization of a
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trade tax loss carryforward in ac-
cordance with Section 10a of the
Trade Tax Law [GewStG] requires
both corporate identity and entre-
preneurial identity according to the
case law of the BFH. The term
"corporate identity" means that the
commercial business existing in
the year of the loss utilization
must be identical to the commer-
cial business that existed in the
year in which the loss was in-
curred. The criterion of entrepre-
neurial identity additionally re-
quires that the entrepreneur has
suffered the loss in his own per-
son.

In the case in dispute, a US LLC
(deemed as corporation for Ger-
man tax purposes) maintained a
permanent establishment in Ger-
many, for which a trade tax loss
carryforward (trade loss) was de-
termined as at 31 December
2010. With effect from 1 October
2011, the LLC transferred the en-
tire assets and liabilities of the
permanent establishment, includ-
ing the intangible and off-balance
sheet assets, to a GmbH & Co.
KG, which also took over all exist-
ing contractual and employment
relationships of the permanent es-
tablishment. The transfer was
made in accordance with Section
24 UmwStG. After the transfer,
the GmbH & Co. KG continued
the business in its entirety. In ad-
dition to being a limited partner
and holding the interest in the
general partner GmbH, the LLC
no longer carried out any other
commercial activities in Germany.
The tax office took the view that
the trade loss incurred in the per-
manent establishment could not
be utilized by the GmbH & Co. KG
after the transfer.

The complaint was successful.
The BFH ruled that the require-
ments of corporate identity and
entrepreneurial identity were met
in the case in dispute and, conse-
quently, the trade loss previously
generated by the LLC could be
offset against the trade income of
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the absorbing GmbH & Co. KG. In
its reasoning, the BFH firstly
stated that the UmwStG (here
Section 24) does not regulate a
transfer of the trade loss to the ab-
sorbing partnership, but does not
exclude it either. However, a
transfer of the trade loss was to
be affirmed due to the presence of
corporate identity, as the commer-
cial business transferred to the
GmbH & Co. KG was identical to
the business in which the losses
were incurred and the LLC's activ-
ities in Germany after the transfer
were limited to the administration
of its interest in the GmbH & Co.
KG (so-called "total spin-off"). The
fact that the corporation continued
to exist after the transfer and was
(still) deemed to be a commercial
business in accordance with the
fiction of Section 2 para. 2 sen-
tence 1 GewStG did not prevent
the loss transfer. This is because,
in the opinion of the BFH, in the
case of a total spin-off, the fiction
of commerciality steps back be-
hind the actual and identity-pre-
serving continuation of the com-
mercial business by the
partnership.

In this respect, the present case is
to be distinguished from the case
in which a corporation transfers its
operating business to a partner-
ship, but does not limit its activi-
ties after the transfer to the admin-
istration of its interest in the
partnership, but also holds shares
in subsidiary corporations. In this
constellation, the BFH is of the
opinion that there is no total spin-
off, with the result that the trade
loss of the corporation is not
transferred to the partnership
(BFH ruling from 17 January
2019, lll R 35/17).

Lower Tax Court of Miinster (2
K 842/19 F): German CFC Rules
in Case of a Holding Company

The old version of the German
CFC rules applies where foreign
companies are controlled by Ger-

man resident taxpayers and gen-
erate so-called passive income
which are subject to a low rate of
taxation (controlled foreign com-
pany - CFC). If the foreign com-
pany carries out several activities,
each activity must be examined
separately with regard to the exist-
ence of passive income (so-called
segmented approach). The activi-
ties are only assessed together if
they are functionally related (so-
called functional approach). Inter-
est income generally qualifies as
passive income. Where the CFC
rules apply, the income of the
CFC is attributed to the share-
holder and is thus subject to Ger-
man taxation. In the case of
EU/EEA companies, the applica-
tion of the CFC rules despite the
existence of passive income may
be avoided if evidence can be pro-
vided that the controlled subsidi-
ary pursues a genuine and actual
business activity in the Member
State in which it was established
(“motive test”).

In its judgement of 6 February
2024, the Lower Tax Court of
Minster comments on whether

e aforeign holding company
generates passive income

e and, if so, can apply the mo-
tive test.

In the years in dispute, 2011 to
2016, a Belgian and low-taxed
company was controlled by tax-
payers resident in Germany. It
acted as a holding and manage-
ment company and held several
investments in German and for-
eign companies. It mainly gener-
ated income from lending within
and outside the group (interest in-
come) and the provision of consul-
tancy services. In the years prior
to 2011, it also generated income
from the sale of investments. In
the years in dispute, it maintained
a rented office space, had its own
telephone and fax lines as well as
e-mail addresses and office equip-
ment. The business was managed
by four members of the board of
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directors. It was disputed whether
the interest income earned quali-

fied as passive income and, if so,
whether the motive test could be

applied.

The Lower Tax Court of Minster
is of the opinion that the functional
approach applies in the present
case. It must be assumed that the
holding activities of the Belgian
company are to be assessed uni-
formly. This is because there is a
close economic connection be-
tween its various activities (hold-
ing investments, lending activities,
sales activities, and consulting ac-
tivities). However, this (summa-
rized) holding activity is not cov-
ered by the “active catalogue” in
the law. The interest income
therefore also qualifies as passive
in the present case.

However, according to the Lower
Tax Court of Minster, the motive
test can be successfully applied.
What is required is

e astable and continuous par-
ticipation in the economic life
of another Member State (par-
ticipation in general economic
transactions)

e and the actual exercise of an
economic activity by means of
a fixed establishment in the
other Member State for an in-
definite period of time.

In the years in dispute, the Bel-
gian company continuously and
sustainably participated in eco-
nomic life in Belgium in its capac-
ity as a holding and management
company, had appropriately quali-
fied staff and suitable business
premises and thus sufficient eco-
nomic "substance" and generated
its income from its own (holding)
activities.

The appeal to the BFH was not al-
lowed. It should also be noted that
there has been a new version of
the German CFC Rules since
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2022. According to this, the motive test now re-
quires a substantial economic activity.

Application Regulation on Increased Duties to
cooperate under the Act to Combat Tax Havens

On 21 February 2024, the Federal Ministry of Fi-

nance (BMF) published a so-called non-objection
regulation to Section 12 of the Act to Combat Tax
Havens (StAbwG).

Section 12 StAbwG stipulates an increased duty of
co-operation on the part of the taxpayer. Accord-
ingly, records must be kept of certain business
transactions in or relating to a non-cooperative tax
jurisdiction. These records must be transmitted to
the locally competent tax authority and, in certain
cases, also to the Federal Central Tax Office
(BZSt). The transmission must generally take place
within a period of one year after the end of the re-
spective calendar year or financial year.

According to the BMF guidance that has now been
published, the application of Section 12 StAbwG
means that for financial years that began before 31
December 2022, no objections will be raised if the
records are submitted for the first time by 31 May
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