KPMG
German Tax Monthly

Information on the latest tax developments

in Germany

July | 2024

Government Draft Bill for an
Annual Tax Act 2024

The Federal Ministry of Finance
(BMF) has published the govern-
ment draft for an Annual Tax Act
2024.

The draft bill contains a large
number of thematically unrelated
or only partially related individual
measures in various areas of tax
law, which are predominantly
technical in nature. The most im-
portant measures are summarised
below in bullet points:

1. Restructuring and reorganisa-
tions

Book value transfer of assets in
connection with partnerships
(Section 6 (5) Income Tax Act)

Transfers between “sister part-
nerships”: Preferential transfer of
assets at book value even in the
case of a transfer without consid-
eration between different partner-
ships of the same, identically par-
ticipating shareholders (so-called
“sister partnerships”). Retroactive
application of the new regulation
is provided for in all open cases
(due to a requirement of the Fed-
eral Constitutional Court). At the
joint request of the shareholders,
the new regulation is not to be ap-
plied for transfers before 12 Janu-
ary 2024, i.e. recognition of the
fair market value and not the book
value for the transfer.

The tightening of the so-called
corporation tax clause (blocking
clause for profit-neutral transfers if
a corporation's interest in the
transferred asset is established or
increased) provided for in the first
draft bill was not included in the
government draft.

Reorganisations

Deferred taxation of hidden re-
serves in case of exit taxation
(so-called balancing item
method of Section 4g Income
Tax Act): Extension of the scope
of application to cases in which a
reorganisation results in the reali-
sation of hidden reserves as a re-
sult of the restriction or exclusion
of the taxing rights of the Federal
Republic of Germany (exit taxa-
tion). The taxation of hidden re-
serves is deferred by creating a
balancing item to be released over
five years. The new regulation is
to be applied in all open cases.

Closing balance sheet of the
transferring entity: Introduction
of a deadline for submitting the
closing tax balance sheet within
14 months after the end of the tax
period in which the transfer date
for tax purposes falls. The new
submission deadline is to apply in
all cases in which the application
for entry in the register was made
after the date of promulgation of
the law.
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Taxation of the shareholders of
the transferring corporation:
Reversal of the valuation rule for
mergers for the exchange of
shares at shareholder level
(shares in the acquiring corpora-
tion instead of shares in the trans-
ferring corporation). Recognising
the book value of the shares in the
transferring corporation is the new
rule. Recognition at fair market
value will only take place at the re-
quest of the taxpayer or if the ma-
terial requirements for the book
value approach are not met. The
new regulations are to be applied
to reorganisations whose tax
transfer date is after the date on
which the law is promulgated.

Trade tax liability for a gain aris-
ing from the sale or the discontin-
uation of a partnership following a
conversion to a partnership even if
the shares in the acquiring part-
nership are only sold indirectly
(i.e. in the case of a sale via an in-
termediary partnership). The rule
serves to avoid tax structuring op-
tions. First-time application to re-
organisations whose tax transfer
date is after the date of publica-
tion of the ministerial draft bill.

Withdrawals from a partnership
in the tax retroactive period in
case of contributions to a cor-
poration: Valuation of the contrib-
uted business assets taking into
account the withdrawals from and
contributions in the transferred
partnership in the tax retroactive
period to avoid negative acquisi-
tion costs, i.e. hidden reserves
may be realised if the transferred
business assets would otherwise
become negative due to withdraw-
als in the tax retroactive period.
First-time application to contribu-
tions if the conversion resolution
or the contribution agreement was
made or concluded after 31 De-
cember 2023.

Retroactive taxation of “contri-
bution gain II” in case of an ex-
change of shares: After an ex-

change of shares (contribution of

shares to another corporation in
return for shares in the acquiring
corporation) with a valuation be-
low the fair market value, retroac-
tive taxation, i.e. realisation of hid-
den reserves at that time
(“contribution gain 11”) may occur if
the shares contributed are sold
within seven years (harmful event)
after the exchange. However, if
the received shares in the acquir-
ing company are sold first before
the harmful event, the retroactive
taxation of the contribution gain I
is waived (exception). The 2024
tax act provides for a “clarifying”
legal amendment, according to
which this exemption from retroac-
tive taxation of the contribution
gain Il only applies if the sale of
the received shares in the acquir-
ing company (or sale-like circum-
stances such as conversions and
contributions) takes place with the
realisation of hidden reserves; en-
try into force on the day after the
promulgation of the law.

Tax-specific capital contribu-
tion surplus account:

e Inreorganisations, no initial
assessment of the amount of
the tax-specific capital contri-
bution surplus account for the
acquiring corporation if this is
newly created by the reorgani-
sation, i.e. the transferring
amount of the tax-specific
capital surplus contribution ac-
count is deemed to be an ad-
dition in the current financial
year; entry into force on the
day after promulgation.

e Cross-border reorganisa-
tions: Replacement of the
separate assessment proce-
dure for the amount of contri-
butions not paid into the nomi-
nal capital at the transferring
(foreign) corporation, for
which no tax-specific capital
contribution surplus account
was previously to be as-
sessed, by determining the
transferred amount of contri-
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butions as part of the determi-
nation of the amount of the
tax-specific capital contribu-
tion surplus account of the do-
mestic acquiring corporation
and treatment as an addition
in the current financial year;
entry into force on the day af-
ter promulgation.

2. International taxation

Trade tax in the case of CFC
rules: Passive income from for-
eign permanent establishments is
also subject to German CFC taxa-
tion (Section 20 (2) Foreign Trans-
actions Tax Act). In addition to
corporation tax, CFC income is
also subject to trade tax. The
2024 tax act provides for a "clarifi-
cation" that all passive foreign
permanent establishment income
is deemed to have been gener-
ated in a domestic permanent es-
tablishment and therefore also
such income for which Germany is
already entitled to taxation under
the agreement in the case of a
Double Taxation Treaty; applica-
tion in all open cases.

Minimum Tax Act: Implementa-
tion of the administrative guide-
lines adopted by the Inclusive
Framework on BEPS on 13 July
2023 for the administration of the
GloBE model regulations with re-
gard to mobile employees (consid-
eration of wage costs in one tax
jurisdiction), i.e. no pro rata con-
sideration of employees who carry
out more than 50 percent of their
work in one tax jurisdiction; entry
into force with effect from 28 De-
cember 2023.

3. Procedural law

FATCA reporting obligations:
Increase in the maximum fine for
violations of the reporting obliga-
tions under the FATCA-USA Im-
plementation Regulation to EUR
30,000; authorisation to regulate
the provisions on fines for viola-
tions by reporting financial institu-
tions within the framework of a
statutory ordinance; entry into
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force on the day after promulga-
tion.

Financial Account Information
Exchange: New offence of fines
in the event of a breach by finan-
cial institutions of their obligation
to prepare records on the applica-
tion and fulfilment of the due dili-
gence and reporting obligations
under the Financial Account Infor-
mation Exchange Act and specifi-
cation of the record-keeping obli-
gations. Applicable from

1 January 2025 and only for obli-
gations relating to reporting peri-
ods beginning on or after 1 Janu-
ary 2025.

4. Further measures

Tax exemption for photovoltaic
systems: increase in the permis-
sible gross output from 15 kW to
30 kW (peak) per residential or
commercial unit; application for
the first time for photovoltaic sys-
tems that are acquired, commis-
sioned or expanded after 31 De-
cember 2024.

Real estate transfer tax: New
regulation on the attribution of real
estate to the assets of a company
for so-called “share deal” cases
(transfer of shares in corporations
or partnerships that own real es-
tate — supplementary cases pur-
suant to Section 1 (2a) to (3a)
Real Estate Transfer Tax Act
(RETTA); attribution to the assets
of the company that last realised
an acquisition of real estate ac-
cording to the basic cases (e.g.
through a purchase agreement)
pursuant to Section 1 (1) RETTA.
The realisation of a real estate ac-
quisition through a share deal pur-
suant to Section 1 (3) or (3a)
RETTA should no longer lead to a
change in the ownership (for
RETT purposes) of the property.
Entry into force on the day after
promulgation.

5. Outlook

The publication of the ministerial
draft bill will be followed by the

parliamentary procedure in the
Bundestag and Bundesrat. Signifi-
cant changes may still arise in the
further course of the legislative
process.

The Act should generally enter
into force on the day after promul-
gation. The special regulations on
the entry into force of the individ-
ual articles and the temporal appli-
cation of the individual laws must
be observed.

In this context, it should be noted
that individual, more stringent
measures are to be applied retro-
actively, especially in case of reor-
ganisations.

BMF Guidance dated 14 June
2024: Application of the Act to
Combat Tax Havens

On 14 June 2024, the Federal
Ministry of Finance (BMF) pub-
lished a guidance on the applica-
tion of the Act Combating Tax
Avoidance and Unfair Tax Com-
petition (Act to Combat Tax Ha-
vens). On 34 pages, the BMF ex-
plains in detail the administrative
opinion on the following aspects of
the Act to Combat Tax Havens:

e Non-cooperative tax jurisdic-
tions (tax havens) and resi-
dency

e Scope of application: in per-
sonal, factual and temporal
terms

e Business transactions affec-
ted

e Defensive measures (denial of
tax deduction of expenses,
tighter CFC rules, withholding
tax measures, denial of tax
exemption for dividends and
capital gains)

e Increased obligations to coop-
erate

e Relationship of the defensive
measures to each other and
to other tax regulations as well
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as to double taxation agree-
ments.

Some key statements are summa-
rised below:

Non-cooperative tax jurisdic-
tions and residency: The tax ha-
vens named in the national list of
tax havens (“national list”) are de-
cisive for the application of the de-
fensive measures. The national
list reflects the EU blacklist and is
updated regularly at the end of
each calendar year, if necessary.

Scope of application: If a tax ha-
ven is added to the national list,
the defensive measures and the
increased obligations to cooperate
in relation to this tax haven apply
from the start of the following
year. Exceptions apply to the de-
fensive measures denial of tax de-
duction of expenses and the de-
nial of tax exemption for dividends
and capital gains, which means
that these only apply at a later
date. If a country is removed from
the national list, the defensive
measures relating to this country
will no longer apply from 1 Janu-
ary of this calendar year (favora-
ble retroactive effect). In this case,
the BMF guidance contains a sim-
plification rule for withholding tax:
there is no objection if no with-
holding tax is withheld on busi-
ness transactions relating to a tax
haven that has already been re-
moved from the EU blacklist -
which is regularly updated each
February and October - before the
national list is updated at the end
of a calendar year.

Note: There are currently 16 tax
havens on the national list. Most
recently, i.e. at the end of 2023,
Antigua and Barbuda, Belize,
Russia and Seychelles were in-
cluded. The EU blacklist was last
adjusted in February 2024. Since
then, only 12 countries have been
on the EU blacklist. Compared to
the national list, there are no more
listed: Bahamas, Belize, Sey-
chelles, Turks and Caicos Islands.
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Subject to the revision of the EU
blacklist in October 2024, these
countries should also be removed
from the national list at the end of
2024, with preferential retroactive
effect from 1 January 2024.

Affected business transactions:
All business transactions that
have a point of contact with a tax
haven are covered, in particular
payments that flow out of a tax ha-
ven (outbound) or into a tax haven
(inbound). Only the activity of the
taxpayer who maintains economic
transactions with a tax haven is
relevant. Any activity of the other
parties involved in the economic
transactions is irrelevant. A busi-
ness relationship with reference to
a tax haven is maintained in par-
ticular if one of the parties in-
volved in the business relationship
is resident in this tax jurisdiction.

The business transactions con-
cerned can also be carried out by
a partnership or a permanent es-
tablishment. However, the mere
fact that the partners are domi-
ciled in a tax haven does not
mean that there is a business
transaction relating to a tax haven.
Obligations under public law as
well as closely related, obligatory
and non-waivable usage relation-
ships and service relationships do
not constitute business relation-
ships (e.g. fees for passage
through a ship canal).

Denial of tax deduction of ex-
penses: The denial of deduction
also covers expenses such as
current and extraordinary depreci-
ation, and disposals of assets at
book value.

Withholding tax measures: The
debtor of the remuneration is
obliged to declare the withholding
tax to the Federal Central Tax Of-
fice (BZSt) and pay it to the BZSt.
The withholding tax rate is a uni-
form 15% plus solidarity sur-
charge. The withholding tax liabil-
ity under the Act to Combat Tax

Havens is subsidiary to the "regu-
lar" limited tax liability for domestic
income (Sec. 49 Income Tax Act -
ITA). If there is already domestic
income under Sec. 49 ITA, the
withholding tax obligation under
the Act to Combat Tax Havens
does not apply. So-called net
agreements are also generally
possible for withholding tax pur-
poses in accordance with the Tax
Haven Defense Act. The withhold-
ing tax rate in these cases is
17.82% plus solidarity surcharge.

The BMF guidance contains de-
tailed explanations of the four de-
fensive measures, including a
large number of examples.

Increased duties to cooperate:
For the purposes of the increased
duties to cooperate, a catalog of
additional record-keeping obliga-
tions is defined, which also apply
to business transactions between
unrelated parties (in contrast to
the regular transfer pricing docu-
mentation). The increased duties
to cooperate must only be fulfilled
if at least one of the four defensive
measures applies. These addi-
tional obligations include, in partic-
ular, records of the business rela-
tionship, the underlying contracts,
the functions performed, the busi-
ness strategies and the market
and competitive situation.

BMF Guidance dated 4 June
2024: Application Regulation on
Increased Duties to cooperate
under the Act to Combat Tax
Havens

On 4 June 2024, the Federal Min-
istry of Finance (BMF) published
an extended so-called non-objec-
tion regulation to Section 12 of the
Act to Combat Tax Havens
(StAbwG).

Section 12 StAbwG stipulates an
increased duty of co-operation on
the part of the taxpayer. Accord-
ingly, records must be kept of cer-
tain business transactions in or re-
lating to a non-cooperative tax

German Tax Monthly | 4

jurisdiction. These records must
be transmitted to the locally com-
petent tax authority and, in certain
cases, also to the Federal Central
Tax Office (BZSt). The transmis-
sion must generally take place
within a period of one year after
the end of the respective calendar
year or financial year.

According to the BMF guidance
that has now been published, the
application of Section 12 StAbwG
means that for financial years that
began before 31 December 2022,
no objections will be raised if the
records are submitted for the first
time by 31 December 2024 (previ-
ously by 31 May 2024).

BMF Guidance dated 18 June
2024: Extension of the Deadline
for Submitting German CFC
Declarations 2022

Under German tax law, a subsidi-
ary corporation is taxed separately
from its shareholders (so-called
separation principle). The German
CFC rules (Sections 7 et seq.
German Foreign Tax Act [AStG])
are intended to prevent income
from being shifted to low-taxed
foreign countries if certain condi-
tions are met. They apply in gen-
eral if the foreign subsidiary cor-
poration is controlled by residents,
generates passive income that is
subject to low taxation and is una-
ble to prove that it is engaged in a
significant economic activity (so-
called motive test).

The passive income is then taxed
in full at the level of the domestic
shareholder in accordance with
their shareholding, thus breaking
the separation principle.

To this end, domestic sharehold-
ers must submit a declaration of
separate assessment using the of-
ficially prescribed form. If it is
claimed that there is no CFC taxa-
tion due to the motive test, this
only needs to be reported using
the officially prescribed form.
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With the so-called ATAD Implementation Act of 25
June 2021, the German CFC rules were compre-
hensively amended with effect from 2022, although
the basic system has remained the same. The
changes therefore require new declaration and re-
porting forms.

In a guidance dated 18 June 2024, the BMF ex-
tended the deadline for submitting the CFC declara-
tions 2022. Accordingly, they must be submitted by
31 October 2024 at the latest. The BMF has pub-
lished the declaration and reporting forms adapted
to the changed legal situation in a separate guid-
ance dated 25 June 2024.
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