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Update: Coalition Agreement 
for a New Federal Government 

The coalition parties of the new 
Federal Government – Christian 
Democratic Union of Germany 
(CDU / CSU) and Social Demo-
crats (SPD) – officially signed their 
coalition agreement on 5 May 
2025. On 6 May 2025, Friedrich 
Merz (CDU) was elected as the 
new Chancellor in the Bundestag 
and the government was sworn in. 
Lars Klingbeil (SPD) will become 
finance minister in the new federal 
government. 

The coalition agreement contains 
a large number of tax policy 
measures. However, all measures 
of the coalition agreement are 
subject to financing. 

In the area of business taxes and 
tax incentives, the reduction of 
corporate income tax in five steps 
by one percentage point each, 
starting on 1 January 2028, and 
the introduction of an investment 
booster in the form of a degres-
sive depreciation on equipment in-
vestments of 30% (annually) in 
2025, 2026 and 2027 are worth 
mentioning. The federal govern-
ment plans to publish a draft law 
for these two measures before the 
parliamentary summer break. 

For an overview of the most im-
portant tax projects of the new 
federal government, please refer 
to German Tax Monthly issue May 
2025. 

Federal Tax Court (VIII R 32/21): 
Interest on Withholding Tax on 
Dividends Not Refunded in 
Breach of European Law 

In its judgment of 25 February 
2025 (VIII R 32/21), the Federal 
Tax Court ruled, among other 
things, that interest must be paid 
on dividend withholding tax re-
funds under EU law if the Federal 
Central Tax Office withholds the 
refund of dividend withholding tax 
from the shareholder without any 
indications of an abusive arrange-
ment in the individual case. 

It was disputed whether and to 
what extent claims for refund of 
withholding tax on dividends and 
solidarity surcharge are subject to 
interest. 

The plaintiff is a corporation domi-
ciled in Austria. It held an interest 
in a German stock corporation (B-
Inc.). The plaintiff's shareholder 
was a foundation. The foundation 
was a non-profit organization and 
exempt from corporation tax. In 
the case in dispute, withholding 
tax and solidarity surcharge were 
withheld on four dividend distribu-
tions made by B-Inc. in March 
2007, 2008, 2009 and 2011. 
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The plaintiff had applied to the 
Federal Central Tax Office for par-
tial exemption from German with-
holding tax (exemption certificate) 
with reference to the Parent-Sub-
sidiary Directive (Section 43b In-
come Tax Act – ITA). The Federal 
Central Tax Office initially refused 
to issue the exemption certificate 
in November 2009 with reference 
to the anti-treaty/directive provi-
sion of Section 50d (3) ITA (ver-
sion 2007). The plaintiff filed an 
appeal against this. In its opinion, 
the participation structure - tax ex-
emption of the foundation as an 
indirect shareholder - argued 
against an abusive use of the par-
ent-subsidiary directive. As a re-
sult, the Federal Central Tax Of-
fice issued the exemption 
certificate in February 2010, but 
revoked it again in March 2011 
and again referred to the anti-
treaty/directive rule as justification. 

The plaintiff subsequently submit-
ted a total of four applications for 
refund of the withholding tax and 
the solidarity surcharge. Taking 
into account the case law of the 
CJEU in the Deister Holding and 
Juhler Holding cases of 20 De-
cember 2017 (C-504/16 and C-
613/16), according to which the 
(old) German anti-treaty shopping 
rule is contrary to European law, 
the Federal Central Tax Office ulti-
mately refunded the withholding 
tax plus solidarity surcharge (pay-
ment date 13 August 2018 and 1 
October 2018). 

Following the repayments, the 
plaintiff applied for interest to be 
assessed for the period from the 
respective date of tax withholding 
until payment of the respective re-
fund amount. The Federal Central 
Tax Office rejected the applica-
tions. 

However, the Federal Tax Court 
ruled in favor of the plaintiff. It is 
true that under unilateral German 
law, interest is not payable on 
back payments and refunds of 

withholding tax such as on divi-
dends and the solidarity sur-
charge. However, under EU law, 
there is an obligation to pay inter-
est on refunds (in accordance with 
the Parent-Subsidiary Directive) of 
dividend withholding tax if the 
Federal Central Tax Office denies 
the refund of dividend withholding 
tax with reference to the anti-
treaty/directive provision of Sec-
tion 50d (3) ITA 2007 without any 
indications of an abusive arrange-
ment in the individual case. Ac-
cording to established case law of 
the CJEU, there is a right to inter-
est if a Member State has levied a 
tax in breach of the provisions of 
EU law. This does not only apply 
in cases in which the breach of 
EU law is pursued by way of a le-
gal action and the refund of the 
taxes levied in breach of EU law is 
enforced in court. It is also suffi-
cient to defend against the breach 
of EU law in the context of objec-
tion proceedings. It is decisive and 
sufficient that the withholding of 
the refund amounts was based on 
an interpretation or application of 
the relevant national regulations 
contrary to EU law. 

In the absence of EU legislation, 
the conditions for the payment of 
such interest - in particular the 
rate and method of calculation of 
interest - must be determined in 
accordance with the national legal 
order of the Member States. In 
that regard, it must be borne in 
mind that the interest paid covers 
the entire period which, depending 
on the circumstances of the case, 
lies between the date on which 
the person concerned paid or 
should have received the tax in 
question and the date on which it 
was refunded or paid to him. 

Therefore, for the start of the inter-
est run a distinction must be made 
as to whether a certificate of ex-
emption was previously available: 

1. In the case of pure reim-
bursement - i.e. without a 
prior exemption certificate 

procedure - the interest pe-
riod begins three months af-
ter the submission of a for-
mally correct refund 
application (as an appropri-
ate official processing pe-
riod). 

2. If an exemption certificate ini-
tially granted is revoked by 
the Federal Central Tax Of-
fice with reference to the anti-
treaty/directive provision with-
out there being any indica-
tions of an abusive arrange-
ment, the interest period 
begins on the date on which 
the dividend withholding tax 
is withheld. 

In both cases, the interest run 
ends on the day the refund 
amount is paid out. 

With regard to the amount of the 
interest rate, the Federal Tax 
Court states that the general inter-
est rate under the German Fiscal 
Code - which applies to the rele-
vant interest period - is to be ap-
plied (according to the legal situa-
tion at the time 0.5% per month). 
This is not limited to full months of 
interest, but is calculated on a 
daily basis. 

Federal Tax Court (I R 23/21): 
Managing Holding Company as 
Controlling Company of a Tax 
Group 

In its ruling of 27 November 2024 
(I R 23/21), the Federal Tax Court 
decided that a managing holding 
company in the legal form of a 
partnership can act as a control-
ling company of a tax group for 
corporate income tax (CIT) pur-
poses even without any other 
commercial activities. 

Under German CIT law, partner-
ships can also be controlling com-
panies of a tax group in addition to 
corporations. However, an addi-
tional requirement applies to part-
nerships as controlling compa-
nies: they must carry out an 
original commercial activity, i.e. 
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pure asset management, such as 
the mere holding of investments in 
other companies, is not sufficient. 

A limited partnership (LP) oper-
ated as a managing holding com-
pany within the Z-group without 
own staff. In the year at issue, 
2008, D, E and F had been the 
main managing directors of the 
LP-group. D, E and F also worked 
as managing directors of LP’s 
general partner and of LP’s con-
trolled company of the tax group, 
the plaintiff. The holding company 
exercised uniform management 
through several subsidiaries. The 
three managing directors of LP's 
general partner (D, E and F) had 
also taken on tasks for the subsid-
iaries. From September 2008, 
specific management actions 
were also documented, such as 
management meetings, approvals 
of investments and significant lo-
cation and financial issues. 

For 2008, the tax office did not ac-
cept the tax group between LP 
and the plaintiff due to the lack of 
paid commercial activity by LP. 
The LP had not provided any paid 
services to its subsidiaries. 

The court ruled in favor of the 
plaintiff. In the year in dispute, the 
LP had carried out an (original) 
commercial activity within the 
meaning of the tax group rules. 
This requirement is also met if a 
controlling company in the legal 
form of a partnership acted exclu-
sively as a managing holding 
company. No additional commer-
cial activities, such as intra-group 
paid services or other commercial 
activities, are necessary. 

According to the court's principles, 
the managerial activity of the hold-
ing company can generally be car-
ried out by establishing guidelines 
on the business policy of the con-
trolled companies and forwarding 
them to the controlled companies, 
or by giving written instructions to 
the controlled companies. Recom-
mendations from the controlling 

company, joint meetings and con-
sultations may also be sufficient if 
they are recorded in writing. 

To date, the tax authorities have 
placed additional requirements on 
the commercial activity of a man-
aging holding partnership (Ministry 
of Finance, guidance of 10 No-
vember 2005). The tax authorities 
recognize a commercial activity if 
a company provides services (e.g. 
preparation of accounts, IT sup-
port, etc.) to one or more group 
companies. The prerequisite is 
that the services are provided for 
a separate fee and are invoiced at 
arm’s length. 

The court did not need to answer 
the question of whether a manag-
ing holding company necessarily 
presupposes participation in at 
least two subsidiaries, since in the 
case at issue LP had several sub-
sidiaries. 

Federal Tax Court (I R 45/22): 
German AOA Rule (Section 1 (5) 
Foreign Transactions Tax Law) 
Is an Income Correction Rule 
and Not a Profit Determination 
Rule 

According to the ruling of the Fed-
eral Tax Court (I R 45/22) of 18 
December 2024, the German 
AOA rule (implementation of the 
Authorised OECD Approach in 
Section 1 (5) Foreign Transac-
tions Tax Law – FTTL) is an in-
come correction rule and not an 
independent regulation for deter-
mining the profit of permanent es-
tablishments (PE). 

The German AOA rule regulates 
the adjustment of income if the 
conditions for a business relation-
ship, in particular the transfer 
prices on which the determination 
of the income of a domestic PE of 
a foreign company is based for tax 
purposes, do not comply with the 
arm's length principle and (for ex-
ample) the domestic income of a 
limited taxpayer is reduced as a 
result. The details of the arm's 

length principle and its uniform ap-
plication are regulated in the Ordi-
nance on the allocation of profits 
of PEs. 

The plaintiff is a corporation under 
Hungarian law. It maintained a PE 
in Germany in the year 2017 and 
provided work contract services in 
assembly. The plaintiff carried out 
an inducement-related profit de-
termination for the PE. Contrary to 
the tax bases declared by the 
plaintiff, the tax office calculated 
the profit of the PE based on the 
Ordinance on the allocation of 
profits of PEs. It calculated the 
profit for corporation and trade tax 
purposes based on the operating 
expenses (cost of materials, per-
sonnel expenses and other oper-
ating expenses), applying a mark-
up rate of 10%. The plaintiff 
lodged an objection. As a result, 
the tax office dismissed the objec-
tion to the extent that it reduced 
the mark-up rate to 5% of the per-
sonnel costs and other operating 
expenses. The cost of materials 
was no longer taken into account. 
Otherwise, it rejected the objec-
tion as unfounded. The action of 
the plaintiff to the Lower Tax Court 
was successful. The tax office 
lodged an appeal. 

The Federal Tax Court confirmed 
the decision of the Lower Tax 
Court. It ruled that the German 
AOA rule in Section 1 (5) FTTL in 
conjunction with the Ordinance on 
the allocation of profits of PEs is 
not a sufficient legal basis in the 
case in dispute for completely re-
jecting a determination of profits 
based on the taxable event with-
out further examination and re-
placing it exclusively with a "deter-
mination of profits" based on the 
so-called cost-plus method as a 
cost-oriented transfer pricing 
method for limited tax liability. The 
German AOA rule is an income 
correction rule and not an inde-
pendent regulation for determining 
the profit of a domestic PE. The 
Court had already recognized this 
based on a summary review in a 
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proceeding for provisional legal 
protection (decision of 24 Novem-
ber 2021, I B 44/21). In particular, 
the Senate had stated in that deci-
sion that the rule is linked to a re-
duction in income resulting from 
an agreement on terms and condi-
tions (transfer prices) that are not 
arm's length. The Court upheld 
this legal opinion and added that 
the classification of the German 
AOA rule as a profit determination 
provision is already contradicted 
by the systematic position of the 
provision in the Foreign Transac-
tions Tax Law. 

The Federal Tax Court (I R 49/23) 
issued a second, partially identical 
decision on this legal issue on the 
same date. 

Federal Tax Court (I R 47/21): 
Permanent Establishment 
Under Tax Treaty Law of a Taxi 
Company in the Premises of a 
Taxi Radio Center 

The Federal Tax Court (I R 47/21) 
has ruled that, for the assessment 
of the existence of a permanent 
establishment (PE), the perma-
nent provision of personal use 
structures (in the case in dispute: 
personal stand container) can be 
an indication of the existence of a 
permanent power of disposition 
over the business equipment (in 
the case in dispute: office space). 

In the case in dispute, it was 
questionable whether a taxi com-
pany had a PE under tax treaty 
law in the premises of a taxi radio 
center in Switzerland. The taxi op-
erator (plaintiff) was resident in 
Germany (unlimited tax liability in 
Germany). However, he carried 
out his taxi business in Switzer-
land, for which he held a driving li-
cense issued in Switzerland, a 
Swiss taxi license and three Swiss 
taxi owner permits. If he main-
tained a PE in Switzerland for his 
business under tax treaty law, his 
PE income would be exempt in 
Germany. In Switzerland, the 
plaintiff's income from the taxi 

company was subject to cantonal 
income tax and direct federal tax. 

The taxi company was registered 
in Swiss canton X at its registered 
office. The taxi operator was a 
member of a taxi network, which 
was an association of independ-
ent taxi operators to form a taxi ra-
dio center. The taxi orders were 
processed via this center. 

The plaintiff always had access to 
the premises of the center. These 
consisted, among other things, of 
an office room and a separate 
room for the staff employed by the 
taxi radio center. The office room 
was equipped with three desks 
(each with a computer, monitors 
and telephone), one of which was 
mainly used by the plaintiff. At this 
desk, the plaintiff mainly carried 
out administrative tasks 
(bookkeeping, Swiss tax returns, 
payment of invoices, telephone 
calls and other correspondence) 
once or twice a week. He also had 
a stand container labeled with his 
(company) name at his disposal, 
in which he kept the documents 
required for bookkeeping and 
monitoring driving and rest times 
(e.g. customer cards, credit state-
ments from major customers, daily 
tachograph charts and control 
cards). The taxi center also main-
tained a post office box in the 
nearby post office, which received 
the vast majority of the mail for the 
plaintiff's taxi company. In addition 
to the plaintiff, two other taxi com-
panies had their business address 
in the office of the taxi center and 
used its premises, each with their 
own stand container and mailbox. 

The court concluded that the 
plaintiff's income from his taxi 
company is fully exempt from tax-
ation in Germany, as the taxi com-
pany carried out its activities 
through a Swiss PE within the 
meaning of Article 5 DTT Ger-
many/Switzerland. The office 
space of the taxi radio center con-
stituted a fixed business establish-
ment over which the plaintiff had 

sufficient power of disposition. 
This could be derived from the 
plaintiff's membership in the cen-
ter, which granted him a legally in-
dependent right of joint use of the 
office space for his own business 
activities at any time. Further-
more, it could be considered that 
the permanence of the power of 
disposition had manifested itself in 
the personal usage structure of a 
stand container that was left ex-
clusively to the plaintiff and la-
beled accordingly, for which only 
he had the key. 

The activities carried out in the 
taxi radio center (business man-
agement and business administra-
tion) could also not be regarded 
as merely ancillary activities within 
the meaning of Article 5 (3) letter 
e DTT Germany/Switzerland. The 
main activity of a taxi operator 
with several employed taxi drivers 
is not limited to driving taxis to 
transport passengers. Rather, this 
also included the managerial and 
central administrative activities 
that the taxi operator carried out in 
the office in Switzerland. 

In addition to the taxi radio center 
in Switzerland, the court did not 
recognize any other PE in Ger-
many, so that the business profits 
were fully attributable to the Swiss 
PE. 

Federal Tax Court (I R 41/21): 
Parallel Imports Can Lead to 
Hidden Profit Distribution 

The Federal Tax Court has ruled 
that regarding so-called parallel 
imports of (original) pharmaceuti-
cals, a hidden profit distribution 
may exist at the group's own (do-
mestic) sales company in favour 
of the (foreign) group parent com-
pany. 

The plaintiff belonged to an inter-
nationally active pharmaceutical 
group with a foreign parent com-
pany. A domestic (group) distribu-
tion company, which was a sub-
sidiary of the plaintiff and with 
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which a consolidated tax group re-
lationship existed under corpora-
tion tax law, was responsible for 
the distribution of the group's orig-
inal products in Germany. Due to 
statutory provisions, pharmacies 
in Germany are obliged to pur-
chase a certain proportion of the 
goods from parallel importers at 
more favourable prices (so-called 
import promotion clause). Alt-
hough the associated sales suc-
cesses of the parent company are 
also indirectly attributable to the 
sales activities of the domestic 
sales company, the sales com-
pany was not remunerated sepa-
rately for this within the group. 
The tax office therefore assumed 
a hidden profit distribution (pre-
vented increase in assets at the 
level of the sales company) as a 
result of the cost savings of the 
parent company and increased 
the income of the plaintiff (as the 
parent company). 

After the Lower Tax Court at first 
instance was of the opinion that 
there was no hidden profit distri-
bution, the Federal Tax Court has 
now overturned the previous deci-
sion: In the case of parallel im-
ports of (original) pharmaceuti-
cals, a prevented increase in 
assets at the group-owned, do-
mestic distribution company in fa-
vour of the group parent company 
(amount of the transfer price) can-
not be rejected on the grounds 
that the parallel import is not in the 
actual interest of the group parent. 
This is because the distribution 
company carries out its marketing 
activities in the interests of the 
group as a whole, which also ben-
efits economically from the paral-
lel imports. 

A transfer of assets due to a sav-
ing in expenses at the foreign par-
ent company and the recognition 
of a hidden profit distribution could 
therefore not be ruled out. The 
aforementioned marketing activi-
ties of the distribution company 
with an indirect effect on parallel 

imports should generally be remu-
nerated. 

However, due to a lack of findings, 
the Federal Tax Court could not 
conclusively decide on the amount 
of the prevented increase in as-
sets at the plaintiff due to a saving 
in expenses at the group parent 
company. The Lower Tax Court 
must now make these findings in 
the second instance. 

In doing so, the Lower Tax Court 
will first have to determine 
whether an inducement can be 
assumed to be caused by the 
shareholder relationship, based 
on the assumption that it is pre-
cisely the "arm's length remunera-
tion" of the group distribution com-
pany's sales representatives, 
including the turnover from paral-
lel imports, that it would be arm's 
length to pass on these costs. If 
necessary, this (hypothetical) 
arm's length test would have to be 
confirmed by an external (using 
market studies) or internal arm's 
length comparison. In this context, 
it will also be necessary to con-
sider how high the economic ad-
vantage of the parent company 
from the parallel imports was in 
the case of the dispute. 

 



 German Tax Monthly | 6 

 

 
Imprint 
 

  

Published by 
 
KPMG AG  
Wirtschaftsprüfungsgesellschaft 
THE SQUAIRE / Am Flughafen  
60549 Frankfurt 
 

Newsletter subscription  
https://www.kpmg.de/newslet-
ter/subscribe.aspx 
 

 

Editorial team 
 
Dr. Cora Bickert (V.i.S.d.P.) 
Directorin, Tax 

 
 
Veronika Aschenbrenner 
Manager, Tax 

 
 
Julian Fey 
Senior Manager, Tax 

 
 
www.kpmg.de 

www.kpmg.de/socialmedia 

      

 

The information contained herein is of a general nature and is not intended to address the circumstances of any particular individual or entity. Although we endeavor to provide accurate and timely 
information, there can be no guarantee that such information is accurate as of the date it is received or that it will continue to be accurate in the future. No one should act on such information without 
appropriate professional advice after a thorough examina-tion of the particular situation. 

© 2025 KPMG AG Wirtschaftsprüfungsgesellschaft, a corporation under German law and a member firm of the KPMG global organization of independent member firms affiliated with KPMG Interna-
tional Limited, a private English company limited by guarantee. All rights reserved. Printed in Germany. The KPMG name and logo are trademarks used under license by the independent member 
firms of the KPMG global organization 

 

 

https://www.kpmg.de/newsletter/subscribe.aspx
https://www.kpmg.de/newsletter/subscribe.aspx

	Update: Coalition Agreement for a New Federal Government
	Federal Tax Court (VIII R 32/21): Interest on Withholding Tax on Dividends Not Refunded in Breach of European Law
	Federal Tax Court (I R 23/21): Managing Holding Company as Controlling Company of a Tax Group
	Federal Tax Court (I R 45/22): German AOA Rule (Section 1 (5) Foreign Transactions Tax Law) Is an Income Correction Rule and Not a Profit Determination Rule
	Federal Tax Court (I R 47/21): Permanent Establishment Under Tax Treaty Law of a Taxi Company in the Premises of a Taxi Radio Center
	Federal Tax Court (I R 41/21): Parallel Imports Can Lead to Hidden Profit Distribution

