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Ministerial Draft Bill for an Act 
to Amend the MLI 
Implementation Act 

The Federal Ministry of Finance 
(MoF) has published a draft bill for 
an "Act to Amend the Act on the 
Multilateral Convention of 24 No-
vember 2016 to Implement Tax 
Treaty Related Measures to Pre-
vent Base Erosion and Profit Shift-
ing (MLI)" (MLI Implementation 
Amendment Act). It creates the in-
itial condition for modifying a fur-
ther 62 tax treaties multilaterally 
through the MLI. 

The present amending act ex-
pands the MLI Implementation Act 
of 22 November 2020, which cur-
rently contains 14 so-called "cov-
ered tax treaties," to include a fur-
ther 62 German tax treaties 
(double taxation treaties, DTT) 
that do not currently meet the 
BEPS minimum standard. For 
these 62 German tax treaties, the 
selection decisions made by Ger-
many in the MLI Implementation 
Act are largely replicated. 

The draft bill contains tabular 
overviews of the newly covered 62 
tax treaties and the respective se-
lection decisions. The newly cov-
ered tax treaties include, among 
others, Germany's most important 
trading partners or members of 
the G20, such as: 

• U.S. 
• China 
• Poland 

• Belgium 
• Portugal 
• South Korea 
• India 
• Canada 
• Argentina 
• Indonesia. 

The expansion of the MLI Imple-
mentation Act is merely the first 
step in modifying the 62 tax trea-
ties mentioned. In a second step, 
the modifications resulting from 
the MLI, taking into account Ger-
many's selection decisions and 
those of the respective other con-
tracting jurisdiction for the covered 
tax treaties, must be specified by 
expanding the MLI Application Act 
of 19 June 2024. For this, the re-
spective tax treaty must have 
been designated by Germany and 
the respective other contracting 
jurisdiction as a so-called tax 
treaty covered by the MLI. 

Finally, Germany must notify the 
OECD that the domestic proce-
dures for the effectiveness of the 
MLI have been completed con-
cerning the respective tax treaty. 
Only then will the modifications of 
the MLI become effective for the 
newly covered 62 tax treaties. 

The Act is to come into force the 
day after its promulgation. 
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Of the 14 tax treaties currently 
covered by the MLI Implementa-
tion Act in the version of 22 No-
vember 2020, the MLI modifica-
tion of the respective tax treaties 
has so far been effectively imple-
mented with the following nine 
countries (parenthetical note: ini-
tial application): 

1. Croatia (from 2025) 

2. Czech Republic (from 2026) 

3. France (from 2025) 

4. Greece (from 2025) 

5. Hungary (from 2025) 

6. Japan (from 2026) 

7. Malta (from 2025) 

8. Slovakia (from 2025) 

9. Spain (from 2025). 

Government Draft Bill for an 
Active Pension Act 

The Federal Cabinet has adopted 
a government draft for an “Act to 
Provide Tax Incentives for Em-
ployees of Retirement Age” (Ac-
tive Pension Act). 

The Act aims to introduce a tax 
exemption for employees who 
continue to work beyond the statu-
tory retirement age, with taxable 
income from dependent employ-
ment amounting to EUR 2,000 
monthly / EUR 24,000 annually 
(Active Pension). 

This is intended to implement a 
project from the coalition agree-
ment to create tax incentives for 
voluntary extended work. The Ac-
tive Pension aims to make work-
ing in old age more attractive and 
to tap additional skilled labor po-
tential. 

 

 

Key content of the Act: 

• Favoring taxable income from 
dependent employment with-
out applying the progression 
clause. 

• Excluded from the favoring 
are, among others, contribu-
tions at company events, on-
going contributions to com-
pany pension schemes 
including any special pay-
ments, benefits such as sev-
erance payments, back pay-
ments, or other benefits from 
the first employment relation-
ship granted for periods or 
earned in periods when not all 
conditions of the Active Pen-
sion were met. 

• The prerequisite is exceeding 
the statutory regular retire-
ment age (generally reaching 
the age of 67); the decisive 
factor is the time of activity 
and not the time of payment 
receipt. 

• The tax exemption is already 
considered in the wage tax 
deduction procedure. The tax 
favoring is limited to one em-
ployment relationship. In so-
called tax class VI, the em-
ployee must confirm this to 
the employer. 

• The exemption does not apply 
to social security. 

• The exemption amount of 
EUR 24,000 is to be divided 
so that it is only granted for 
calendar months in which the 
conditions of the norm are 
met. The actual monthly ex-
emption amount is thus no 
more than EUR 2,000. 

• The regulation is to be appli-
cable for the first time from 1 
January 2026, and cover all 
employments regardless of 
when they were established 
(so-called old and new cases). 

 

 

Update on Real Estate Transfer 
Tax in so-called Signing-
Closing Cases (Federal Tax 
Court, II B 23/25): No Serious 
Doubts Regarding the Tax 
Assessment for the Closing 

In our August-September/2025 is-
sue of German Tax Monthly, we 
reported on the Federal Tax 
Court’s decision of 9 July 2025 (II 
B 13/25, AdV) on interim legal 
protection with regard to the dou-
ble assessment of real estate 
transfer tax (RETT) in so-called 
signing-closing cases. The Court 
had granted the application for 
suspension of the enforcement of 
the RETT assessment notice 
(AdV) because, on summary ex-
amination, it was legally doubtful 
whether RETT could be assessed 
twice in the case of an acquisition 
of shares in a land-owning limited 
liability company (GmbH) where 
the acquisition transaction under 
the law of obligations (signing) 
and the transfer of the shares 
(closing) are separated in time if 
the tax office is aware at the time 
of the tax assessment for the sign-
ing that the closing has already 
taken place. These proceedings 
were solely concerned with the le-
gality of the tax assessment for 
the signing, which was issued 
against the acquirer of the shares. 
The sole issue in dispute was 
whether a tax assessment for the 
signing may be made in addition 
to a tax assessment for the clos-
ing or whether, in view of the stat-
utory priority of section 1 (2a) or 
(2b) Real Estate Transfer Tax Act 
(RETTA) over section 1 (3) 
RETTA, a tax assessment for the 
signing must be omitted from the 
outset. 

Now, in a further decision dated 
16 September 2025 (II B 23/25, 
AdV), which also concerned pro-
ceedings for interim legal protec-
tion, the Federal Tax Court has re-
jected the application for AdV ‒ 
unlike in the above-mentioned 
proceedings. In the opinion of the 
Court, there is no serious doubt 
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on summary examination that, in 
the case of an acquisition of 
shares in a land-owning GmbH 
where signing and closing take 
place at different times, RETT 
may be assessed for the closing. 
In contrast to proceedings II B 
13/25, these proceedings were 
solely concerned with the legality 
of the tax assessment for the clos-
ing, which was issued against the 
company owning the real estate 
(applicant). According to the legis-
lative intention, the tax assess-
ment for the closing pursuant to 
section 1 (2a) or (2b) RETTA 
should take precedence over a tax 
assessment for the signing pursu-
ant to section 1 (3) RETTA. For 
this reason, the granting of AdV 
regarding the closing assessment 
was out of the question. Further-
more, in the opinion of the Court, 
there is also no legal doubt on 
summary examination that the ap-
plicant is not entitled to cancella-
tion of the closing assessment 
pursuant to section 16 (4a) 
RETTA. This provision only con-
cerns the cancellation of the sign-
ing assessment, whereas a can-
cellation of the closing 
assessment is not provided for ac-
cording to the clear wording of this 
provision. 

Federal Tax Court (II R 26/23): 
Real Estate Transfer Tax in 
Cases Where the 95% 
Threshold is Exceeded Again 
and Application of the 
Correction Provision in Cases 
Where a Share Deal is 
Subsequently Cancelled 

In its judgment of 7 May 2025 (II R 
26/23), the Federal Tax Court 
ruled that an acquisition of shares 
in a land-owning company that 
leads to a renewed unification of 
shares pursuant to section 1 (3) 
Real Estate Transfer Tax Act 
(RETTA) is (once again) subject 
to real estate transfer tax (RETT). 
This applies to cases where the 
acquirer had already unified the 
shares in the land-owning com-

pany in the past, but whose share-
holding had fallen below the re-
quired shareholding ratio in the 
meantime. In addition, the Court 
ruled that in cases where the ac-
quisition of shares is subsequently 
cancelled, the fact that the previ-
ous acquisition of shares was not 
taxable does not preclude the ap-
plication of the correction provi-
sion pursuant to section 16 (2) no. 
1 RETTA. 

In the case in dispute, the plaintiff 
(GmbH – limited liability company) 
initially held 94.9% of the shares 
in the land-owning R-AG (stock 
corporation). In 2011, the plaintiff 
acquired the remaining 5.1% 
shareholding, thereby unifying all 
shares in R-AG in one hand for 
the first time (acquisition transac-
tion 1). Consequently, the tax of-
fice assessed RETT on the unifi-
cation of the shares. In 2012, the 
parties concluded a repurchase 
agreement (buyback) regarding 
the 5.1% shareholding, with the 
result that the plaintiff's sharehold-
ing fell back to the original 94.9% 
(acquisition transaction 2). De-
spite the reversal of the unification 
of shares, the tax office rejected 
the plaintiff's application for can-
cellation of the previous tax as-
sessment. Ultimately, in 2014, the 
repurchase agreement from 2012 
was cancelled, which led to the 
plaintiff acquiring the 5.1% share-
holding again, thereby unifying all 
shares in the land-owning R-AG in 
one hand for the second time (ac-
quisition transaction 3). The tax 
office again assessed RETT. The 
appeal and action before the 
Lower Tax Court of Munich were 
unsuccessful. 

However, the appeal before the 
Federal Tax Court was success-
ful. The Court ruled that the tax 
assessment for acquisition trans-
action 3 was unlawful and there-
fore had to be cancelled (the tax 
assessment for acquisition trans-
action 1 was not the subject of the 
proceedings). In the first step, the 
Court confirmed the opinion of the 

tax office and the Lower Tax 
Court, according to which an ac-
quisition of shares that leads to 
the 95% threshold (now 90%) be-
ing exceeded again fulfils the legal 
requirements of a unification of 
shares pursuant to section 1 (3) 
no. 1 RETTA and is therefore 
(again) subject to real estate 
transfer tax. It is true that a mere 
strengthening of an already exist-
ing share unification (e.g. an in-
crease from 95% or 90% to 100%) 
is not additionally subject to taxa-
tion. However, this does not apply 
if the already unified shares fall 
below the relevant shareholding 
threshold at a later point in time 
(e.g. a reduction from 100% to 
94.9% or 89.9%) ‒ as in the case 
in dispute as a result of the re-
transfer of 5.1% shareholding in 
2012 (acquisition transaction 2). 
An earlier unification of shares 
does not "immunise" the acquirer 
against a repeated tax liability if 
the unified shares fall below the 
relevant threshold in the mean-
time and then exceed the relevant 
threshold at a later point in time 
again. 

In the second step, the Court 
ruled that the acquisition transac-
tion 3 at issue ‒ contrary to the 
opinion of the Lower Tax Court ‒ 
does fall within the scope of the 
correction provision pursuant to 
section 16 (2) no. 1 RETTA. Ac-
cording to the Court, in the case of 
a succession of several acquisi-
tion transactions, the require-
ments for reversal within the 
meaning of the correction provi-
sion must be examined separately 
for each acquisition transaction, 
i.e. independently at each contrac-
tual stage. In the case in dispute, 
this means that acquisition trans-
action 3 as a "buyback" must be 
considered in relation to acquisi-
tion transaction 2 as an "initial ac-
quisition", even if acquisition 
transaction 2 is itself a “buyback” 
from the perspective of acquisition 
transaction 1. It is irrelevant 
whether the initial acquisition (in 
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the case at hand acquisition trans-
action 2) was subject to RETT. 
This is because the legal purpose 
of section 16 (2) no. 1 RETTA ‒ if 
the requirements are met ‒ is 
aimed at ensuring that the tax as-
sessment for both the initial acqui-
sition and the buyback is elimi-
nated as the original situation 
(prior to the initial acquisition) is 
restored as a result of the buy-
back. This must ‒ even more so ‒ 
apply in cases in which only the 
buyback and not also the initial 
acquisition is taxable. If ‒ as in the 
case in dispute ‒ the initial acqui-
sition (acquisition transaction 2) is 
not taxable, it is also irrelevant for 
the application of the correction 
provision whether the initial acqui-
sition was notified in due time in 
accordance with section 16 (5) 
RETTA. As this acquisition trans-
action was not subject to RETT, 
notification was also not required. 

Lower Tax Court of Hesse (3 K 
778/21): Taxation of a 
Contribution Gain II May Violate 
Merger Directive 

The Lower Tax Court of Hesse 
has decided that the taxation of a 
Contribution Gain II due to a 
change in form of the acquiring le-
gal entity may violate the EU Mer-
ger Directive. 

The case was in the second round 
of proceedings, concerning the 
procedural amendability of a tax 
assessment for the purpose of ret-
roactive taxation of a past contri-
bution transaction under the provi-
sions of the Reorganisation Tax 
Act. In the first round, the Federal 
Tax Court had decided that in the 
case of a qualified share ex-
change, the change in form of the 
acquiring corporation into a part-
nership within the seven-year 
lock-up period leads to a (harmful) 
disposal of the contributed share 
(Federal Tax Court I R 24/18). 

In the case at hand, an individual 
contributed his 100% stake in a 
Spanish corporation in September 

2007 into a holding limited liability 
company (GmbH) in exchange for 
company rights (qualified share 
exchange). For tax purposes, the 
holding GmbH valued the ac-
quired shares at a value below the 
fair market value. In August 2008, 
the holding GmbH changed its 
form into a partnership. This was 
done for tax purposes at book val-
ues. 

According to the Lower Tax Court 
of Hesse, the taxation of the Con-
tribution Gain II in this case vio-
lates Article 8 para. 1 of the EU 
Merger Directive. Accordingly, the 
allocation of shares in the acquir-
ing company to a shareholder of 
the transferring company due to 
the exchange of shares may not in 
itself trigger taxation of the capital 
gains of this shareholder. Article 
11 para. 1 a) of the Merger Di-
rective would also not lead to a 
different legal consideration. Ac-
cording to this, a Member State 
may refuse or withdraw the appli-
cation of Articles 4 to 14 in whole 
or in part if one of the transactions 
mentioned in Article 1 has tax 
evasion or avoidance as its main 
motive or one of its main motives. 
Such a motive can be assumed if 
the transaction is not based on 
reasonable economic grounds – 
particularly the restructuring or ra-
tionalisation of the involved com-
panies. In the opinion of the Lower 
Tax Court of Hesse, the German 
regulation (as in § 22 para. 2 sen-
tence 1, 1st half-sentence Reor-
ganisation Tax Act) violates the 
EU legal requirements. This is as 
the German regulation assumes 
abusive behavior in a blanket 
manner – without any possibility of 
counter-evidence – in the event of 
a disposal of the shares acquired 
by the acquiring company (holding 
GmbH) within seven years after 
the contribution and retroactively 
ordering the taxation of the share-
holder regarding the unrealised 
hidden reserves in the contributed 
shares. 

The appeal is pending at the Fed-
eral Tax Court (X R 18/25). 

Periodic Update of the EU 
Blacklist (October 2025) 

At its meeting on 10 October 
2025, ECOFIN reviewed and con-
firmed the so-called EU Blacklist - 
the list of non-cooperative tax ju-
risdictions - without changes. 

Thus, the following remain un-
changed as non-cooperative tax 
jurisdictions: 

1. American Samoa 

2. Anguilla 

3. Fiji 

4. Guam 

5. Palau 

6. Panama 

7. Russia 

8. Samoa 

9. Trinidad and Tobago 

10. U.S. Virgin Islands 

11. Vanuatu. 

Countries that have not yet met all 
international tax standards but 
have committed to implementing 
reforms are listed on the EU 
Greylist (Annex II). One country, 
Vietnam, has fulfilled its commit-
ments and is removed from the 
Greylist. Newly added to the 
Greylist are Greenland, Jordan, 
Montenegro and Morocco. 
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The updated EU Greylist includes the following 11 
countries: 

1. Antigua and Barbuda 

2. Belize 

3. British Virgin Islands 

4. Brunei Darussalam 

5. Eswatini 

6. Greenland 

7. Jordan 

8. Montenegro 

9. Morocco  

10. Seychelles 

11. Turkey. 

 

Since no adjustment of the EU Blacklist was made 
in February 2025 either, the German Regulation to 
apply the Act to Combat Tax Avoidance and Unfair 
Tax Competition does not need to be amended in 
2025. 

The next periodic review of the EU Blacklist and 
Greylist will take place in February 2026. 
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