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2 Temporary solidarity tax on large fortunes

Taxonlarge fortunes and other changes to wealth taxation

On 10 November, during the passage through parliament of the Proposed Law for
the Establishment of Temporary Levies on Energy and on Credit and Financial
Credit Institutions, a number of amendments were tabled that will have a
significant impact on wealth taxation in Spain.

Background

As advanced by the Finance Minister on 29
September, the socialist parliamentary group and the
confederate parliamentary group Unidas Podemos-en
Comu Podem-Galicia en Comun have tabled certain
amendments to the Proposed Law for the
Establishment of Temporary Levies on Energy and on
Credit and Financial Credit Institutions, one of which is
the creation of a temporary solidarity tax on large
fortunes (amendment 1).

A further proposal concerns amending wealth tax for
non-residents who are indirect owners of property in
Spain (amendment 3).

1. New temporary solidarity tax on large
fortunes

The temporary solidarity tax on large fortunes
(“ITSGF”, per its Spanish acronym) is conceived as a
direct personal tax that will supplement wealth tax
(“WT”) and be levied at central government level (i.e. it
will not be devolved to the autonomous regions). As
such, it will stand as an additional levy on the wealth
of natural persons with fortunes exceeding Euros
3,000,000.

What are its aims?

According to its rationale, the proposed amendment is
primarily conceived as a means of increasing tax
revenues. Its second aim is harmonisation, i.e. to
reduce the differences currently existing in the way in
which wealth tax is levied in the different autonomous
regions.

What will it tax?

This tax will reflect both the structure and some of the
essential components of wealth tax.

Thus, it will tax the net wealth of natural persons,
which is taken to mean all of the financial assets and
rights owned by them, minus any such liens or other
encumbrances as may reduce the value thereof and
any debts or personal obligations for which they are
liable.

When will taxable wealth be calculated?

As with wealth tax, the date to be used to calculate the
tax accruing will be 31 December each year and it
will be levied on any net wealth owned by natural
persons at that date.

Who will be subject to ITSGF?

As with wealth tax, ITSGF will be payable by Spanish
residents in respect of their worldwide wealth, and by
non-residents in respect of any wealth located, or
related rights that may be exercised or fulfilled, in
Spain.

Nonetheless, the amendment states that non-
residents will not be required to file returns “unless the
result of the relevant tax assessment is tax payable”.

Assuming that where the amendment says “the
relevant tax” it is referring to ITSGF, non-residents will
also be required to file tax returns in this regard where
application of the related regulations results in tax
payable.

The new tax is applicable throughout Spain,
notwithstanding the foral economic agreements and
tax regimes applicable in the Historic Territories of the
Basque Country and the Foral Community of Navarre,
and the provisions of the international treaties and
conventions in this regard.

Provision is made for this tax to be applied in the Foral
Territories, although this will be subject to agreement
by the relevant coordination bodies.

How long is it expected to last?

ITSGF is envisaged as a temporary tax that will be
applicable in the first two years in which it becomes
chargeable, as of its entry into force.

Nonetheless, the amendment includes a clause
whereby, upon conclusion of the validity period for this
tax (after 2 years, in principle), the Government will
perform an evaluation to gauge the impact of the tax
and propose that it either remain in force or be
dropped.

When will it enter into force?
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According to the wording proposed by the
amendment, ITSGF will enter into force the day after
the date of its publication in the Official State Gazette.

Note in this regard that the Law that under
amendment is currently pending approval. However, if
it is passed by 30 December, it will be effective for
2022 and we therefore recommend keeping track of its
passage through parliament.

How will the cost be quantified?

Assets owned by natural persons will be quantified on
31 December, by applying the valuation rules used to
calculate wealth tax.

Assets and rights that are exempt from wealth tax will
also be exempt from ITSGF.

In this connection, the principal WT exemptions
concern:
- Family businesses (both companies and
individuals).

- Permanent residences (up to Euros 300,000).

- Vested rights in certain welfare schemes
(pension plans, insured pension plans,
corporate employee welfare plans, pan-
European individual pension products, etc.).

- Assets forming part of Spanish or regional
historical heritage, and certain art objects and
antiques.

- Household effects.

- For non-residents: securities the returns on
which are exempt from non-resident income
tax (e.g. fixed income securities for EU
residents).

In the case of residents (individuals who have their
permanent residence in Spain) subject to the unlimited
tax regime, their taxable income will be eligible for a
Euros 700,000 reduction in respect of the exemption
threshold. Unlike the related provisions concerning
wealth tax, the amendment makes no mention of
application of this reduction to non-residents, and
there is thus some question as to whether or not the
sweeping reference in the provisions introducing
ITSGF to WT legislation is sufficient to infer that the
reduction may be applied. The general principles of
tax law preclude the use of analogies for the purposes
of extending exemptions. Nonetheless, failure to
remedy this discrimination against non-residents (as
the WT Law does) would raise serious questions as to

the observance or otherwise of European Law.

Once taxable income has been calculated, a
progressive rate will be applied, based on the
following scale;

Net taxable Tax charge | Remainder of Applicable
income net taxable rate
- - income =
Up to Euros Euros - Percentage
Up to Euros
0.00 0.00 3,000,000.00 0.00
3,000,000.00 0.00 2,347,998.03 1.7
5,347,998.03 39,915.97 5,347,998.03 21
10,695,996.06 152,223.93 Upwards 3.5

How are potentially confiscatory effects to
be avoided?

As we know, article 31 of the Spanish Constitution
provides that the tax system may not be confiscatory
in nature.

Indeed, in past rulings of the Constitutional Court the
above prohibition has taken the form of a limit that
precludes the application of certain tax mechanisms
depriving taxpayers of income and properties
(Constitutional Court Judgment 150/1990).

The failure by a tax on the personal ownership of
wealth to factor in the income obtained by the owner
of the taxable assets in any given year could lead to a
confiscatory scenario whereby, for example, a person
who has no income but owns assets subject to wealth
tax would in fact have to surrender the assets
comprising their taxable income in order to pay the
applicable wealth tax.

To remedy this, the Wealth Tax Law provides for a
combined limit on the tax due in respect of WT and
PIT.

The relevant rule provides that the tax due for WT and
PIT may not exceed 60% of a taxpayer’s taxable
income for PIT purposes. Where this amount is
exceeded, the wealth tax due is reduced by any
excess, subject to a maximum reduction of 80% of the
original calculation of wealth tax due.
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A number of other factors provided for in the WT Law
must be taken into consideration for the purposes of
this rule:

- Regard is not had, for personal income tax
purposes, to capital gains generated over
more than one year.

- Dividends from the asset-holding companies
provided for in the former (repealed)
Corporate Income Tax Law (the transitional
regime provided for under transitional
provision 22 of RDL 4/2004) are added to
taxpayers’ taxable income for PIT purposes,
even though they are not subject to PIT.

- The portion of wealth tax that corresponds to
capital assets which, owing to their nature or
allocated use, do not generate taxable income
for PIT purposes, is not taken into account.

While its alignment with EU law may be called into
question, the fact is that this rule on a combined limit
on tax due only applies to taxpayers subject to the
unlimited tax regime for Spanish residents.

The combined limit rule will apply to ITSGF in the
same way as to WT.

Where applicable, the combined limit on tax due will
thus be applied by adding together the three taxes:

- PIT due.
- WT due.
- ITSGF due.

The amendment also proposes that the WT due for
the year that is actually paid be deductible from the
cost of ITSGF.

How will ITSGF be managed?

The proposed amendment provides that competence
for the management, assessment, collection,
inspection and review of this tax lies with the central
government.

Accordingly, the central government authorities are
expected to include this tax as one of the priority
areas for inspection or verification in future tax
control plans, as competence for ITSGF will lie
exclusively with the central government with no
devolution of collection powers to regional authorities.
Nonetheless, as the amendment itself states, “it will be
allocated to financing policies to support the most
vulnerable”

The amendment also states that “taxpayers with tax

payable must file a tax return, perform a self-
assessment and, as the case may be, pay the tax
debt in the place and manner and by the deadlines
established by the Ministry of Finance and Civil
Service”.

Which non-residents must appoint a
representative?

Non-residents from outside the EU must appoint a
natural or legal person resident in Spain to represent
them before the tax authorities in relation to their
ITSGF obligations before the filing deadline for the
relevant tax return.

Resident taxpayers who leave Spain for a third
country (a country that is not an EU or EEA member
state that has in place regulations on mutual
assistance for the exchange of tax information and
collection) after performing the taxable event and
before filing the relevant self-assessment and tax
return must also appoint a representative, unless
they plan to return prior to the regulatory filing
deadline.

The above shall not apply to non-EU member states
forming part of the EEA, where the states in question
have in place regulations governing mutual assistance
for the exchange of tax information and collection on
the terms provided for in General Taxation Law
58/2003 of 17 December 2003.

2. Changes to wealth tax for non-residents
indirectly owning real estate in Spain

Amendment 3 to the Proposed Law for the
Establishment of Temporary Levies on Energy and on
Credit and Financial Credit Institutions, submitted by
the socialist parliamentary group and the confederate
parliamentary group Unidas Podemos-en Comu
Podem-Galicia en Comun, proposes changes to the
taxation of non-residents who own real estate in Spain
via non-resident entities.

Background

Generally speaking, non-residents are subject to
wealth tax on any real estate directly owned by them
in Spain.

However, until now, Wealth Tax Law 19/1991
contained no express provisions concerning the
indirect ownership of such real estate.

Non-residents are also subject to wealth tax on
transferable securities located or exercisable in Spain.
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By contrast, the indirect ownership of real estate in
Spain via foreign entities was not provided for in the
WT Law. It was, however, referred to in certain
treaties regulating tax sovereignty.

A number of treaties signed by Spain (e.g., those with
Germany, Saudi Arabia, Armenia, Egypt, Slovenia,
France, Georgia, India, Iceland, Israel, Kazakhstan,
Kuwait, Luxembourg, Mexico, Moldova, Norway,
Panama, United Kingdom, South Africa, Uruguay and
Uzbekistan) contain a provision regarding WT on
indirect real estate holdings, which grants sovereignty
to tax the indirect ownership of real estate to the
country in which the property is located.

Nonetheless, the impact of any applicable treaty will
need to be examined on a case-by-case basis.

Note the recent ratification of the multilateral
convention on the implementation of double taxation
treaties, which affects the manner in which such
treaties are interpreted.

Court and administrative findings

In Judgment 621/2020, the Balearic Islands High
Court of Justice held that properties owned indirectly
by non-residents via non-resident entities did not give
rise to a taxable event for WT purposes in Spain as
the relevant assets or rights were neither located nor
exercisable in Spain.

At the time of this judgment, Spanish domestic
legislation had yet to expressly implement the powers
of taxation granted by the treaties, and it was thus not
possible to tax the relevant scenarios.

According to recent rulings by the Directorate-General
of Taxes (see V3178-19, V2070-21 and V1947-22),
the prevailing WT legislation lacked the regulatory
power to tax the ownership by non-residents of
foreign securities, even where the underlying asset is
real estate located in Spain and irrespective of the
provisions of certain double taxation treaties on the
matter.

What is to be achieved by the proposed WT
amendment?

The aim of this amendment is to grant powers of
taxation over the aforementioned capital assets, i.e.
shareholdings in non-resident entities with underlying
real estate assets located in Spain.

With this in mind, it advocates the inclusion of such
capital assets under the definition of securities located
in Spain, by regulating taxpayers liable for WT under
the limited regime for non-residents.

What is proposed?

The amendment proposes that securities representing
holdings in the equity of any kind of entity, not traded
on organised markets, be deemed to be located in
Spain where at least 50 percent of the relevant
assets consist, either directly or indirectly, of real
estate assets located in Spain.

How will the value of a foreign entity's real
estate be measured in order to ascertain
whether the law applies?

To measure the value of the asset, the carrying
amounts of all of the recognised assets will be
replaced by their respective market values,
determined at the date on which the tax becomes
chargeable.

In the case of real estate, the carrying amounts will
be replaced by the values constituting the tax base in
each specific case, pursuant to the rules on the
valuation of real estate assets.

Note that, for WT purposes, real estate assets are
measured at the highest of the following three values:

v'  the cadastral value;

v the value determined or established by the
authorities for the purpose of other taxes; and

v the acquisition price, consideration or value.
3. Conclusions

- The impact that the future introduction of
ITSGF might have on individuals with non-
exempt net wealth in excess of Euros
3,000,000 should be examined.

- ltis also advisable to consider personal and
family circumstances, sources of income, the
type of assets held, family business
requirements, the location of assets and any
unrealised corporate gains prior to making
any tax planning decisions.

- Residents of autonomous regions -other than
the Basque Country and Navarre- where the
WT legislation provides for tax relief with
respect to WT (or marginal tax rates that are
lower than the proposed rate) stand to be most
affected by ITSGF, if it is ultimately approved.
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- Non-resident individuals that own (or are Please do not hesitate to contact KPMG Abogados,
considering acquiring) real estate in Spain S.L.P. if you wish to discuss any of these matters.
should seek advice on how best to structure
their assets and review existing holding
structures involving foreign entities to evaluate
the manner in which they may potentially be
affected by the proposed WT amendment.

The above two legislative amendments have yet to
complete their passage through parliament and,
accordingly, may be modified. The discussion, voting
and potential adoption process should thus be closely
monitored.

© 2022, KPMG Abogados S.L.P, a professional limited liability Spanish company and a member firm of the KPMG network of independent member firms
affiliated with KPMG International Limited, a private English company limited by quarantee. All rights reserved.



Contacts

José Luis Lopez-Hermida
Director

KPMG Abogados

Tel. +34 91 456 34 00

jllopezhermida@kpmg.es

Xavier Aixela Marti
Director

KPMG Abogados
Tel. +34 93 254 27 50

xaixela@kpmg.es

Maria Eugenia Rodriguez
Senior Associate

KPMG Abogados

Tel. +34 91 456 34 00

meugeniarodriguez@kpmg.es

KPMG Offices in Spain

A Coruiia Oviedo
Calle de la Fama, 1 Ventura Rodriguez, 2
15001 A Corufia 33004 Oviedo

Tel: 981 2182 41
Fax: 981 20 02 03

Alicante

Tel: 98527 69 28
Fax: 985 27 49 54

Palma de Mallorca

Edificio Oficentro
Avda. Maisonnave, 19
03003 Alicante

Tel: 96592 07 22
Fax: 965 22 75 00

Barcelona

Torre Realia

Placa de Europa, 41

08908 L"Hospitalet de Llobregat
Barcelona

Tel: 932532900

Fax: 932 8049 16

Bilbao

Edificio Reina Constanza
Calle de Porto Pi, 8
07015 Palma de Mallorca
Tel: 9717216 01

Fax: 971 72 58 09

Pamplona

Edificio Irufia Park
Arcadio M. Larraona, 1
31008 Pamplona

Tel: 948 17 14 08
Fax: 948 17 35 31

San Sebastian

Torre Iberdrola
Plaza Euskadi, 5
48009 Bilbao

Tel: 944 79 73 00
Fax: 944 15 29 67

Avenida de la Libertad, 17-19
20004 San Sebastian

Tel: 943422250

Fax: 943 42 42 62

Girona Seville
Edifici Sequia Avda. de la Palmera, 28
Sequia, 11 41012 Sevilla

17001 Girona
Tel: 972220120
Fax: 972 22 22 45

Las Palmas de Gran Canaria

Tel: 954 93 46 46
Fax: 954 64 70 78

Valencia

Edificio Saphir

C/Triana, 116 - 2°

35002 Las Palmas de Gran Canaria
Tel: 928 33 23 04

Fax: 928 31 91 92

Edificio Mapfre

Paseo de la Almeda, 35, planta 2
46023 Valencia

Tel: 963 53 40 92

Fax: 963 51 27 29

Madrid Vigo
Torre de Cristal Arenal, 18
Paseo de la Castellana, 259 C 36201 Vigo

28046 Madrid
Tel: 91456 34 00
Fax: 91 456 59 39

Malaga

Tel: 986 22 8505
Fax: 986 43 85 65

Zaragoza

Marqués de Larios, 3
29005 Malaga

Tel: 95261 14 60
Fax: 952 30 53 42

Centro Empresarial de Aragén
Avda. Gémez Laguna, 25
50009 Zaragoza

Tel: 976 4581 33

Fax: 976 75 48 96

Privacy | Unsubscribe | Contact

© 2022 KPMG Abogados S.L.P., a professional limited liability Spanish company and a member firm of the KPMG global
organization of independent member firms affiliated with KPMG International Limited, a private English company limited by
guarantee. All rights reserved.

KPMG and the KPMG logo are registered trademarks of KPMG International Limited, a private English company limited by
guarantee.

The information contained herein is of a general nature and is not intended to address the circumstances of any particular
individual or entity. Although we endeavour to provide accurate and timely information, there can be no guarantee that such
information is accurate as of the date it is received or that it will continue to be accurate in the future. No one should act on
such information without appropriate professional advice after a thorough examination of the particular situation.


https://home.kpmg.com/es/es/home/misc/tratamiento-datos-envio-comunicaciones-kpmg.html
http://pub.marketing-comunicacion.kpmg.es/baja2?qs=bd3304b0cc9d6452615413914f2e52e4771d2402cb292877fe3c7b54162e972b
https://home.kpmg.com/es/es/home/misc/contacto.html
mailto:jllopezhermida@kpmg.es
mailto:xaixela@kpmg.es
mailto:meugeniarodriguez@kpmg.es

	November 2022
	Alicante
	Barcelona
	Bilbao
	Girona
	Las Palmas de Gran Canaria
	Madrid
	Malaga
	Oviedo
	Palma de Mallorca
	Pamplona
	San Sebastián
	Seville
	Valencia
	Vigo
	Zaragoza


