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Main tax the finance and insurance industries of the Bill transposing DAG/

The final text that is to amend General Taxation Law 58/2003 of 17 December 2003 with a view to
transposing European Directive 2021/514 (known as “DAC7”) was approved by the Lower House of
the Spanish Parliament on 18 May 2023, giving the green light for the text containing the tax-
related amendments included by one of the parliamentary groups in the Upper House. The next
step, publication in the Official State Gazette, is expected the coming days.

This tax alert sets out some of the main changes introduced by the new Law that will affect the
finance and insurance industries: (i) the amendment of the use and enjoyment rule for VAT,
provided for in article 70.Two of the VAT Law; and (ii) the amendments to the limit on the CIT
deductibility of finance expenses provided for in article 16 of the Corporate Income Tax Law. It also
addresses the modifications introduced to the reporting obligations in respect of financial account
information in the context of mutual assistance and cross-border tax planning arrangements

(FATCA / CRS / DACS6).

The stated purpose of the Bill is to transpose into
domestic legislation the main tax amendments
introduced by Council Directive (EU) 2021/514 of 22
March 2021, amending Directive 2011/16/EU on
administrative cooperation in the field of taxation
(“DACT”). These amendments include:

- The inclusion in General Taxation Law
58/2003 of 17 December 2003 (GTL) of an
exchange of information obligation on
online platform operators (with the
subsequent exchange of such information by
the tax authorities of Member States), effective
as of 1 January 2023.

- The provision for joint audits as an additional
tool for administrative cooperation between
Member States, i.e. joint inspections by the
Spanish tax authorities with those of one or
more other Member States.

Nevertheless, this Bill includes several additional tax
measures that will impact the finance and insurance
industries. Specifically:

* Amendment of the VAT use and enjoyment
rule.

* Amendment of the restrictions applicable to the
CIT deductibility of finance expenses.

* Amendment of the reporting obligation
regarding financial accounts within the mutual
assistance framework (FATCA / CRS).

* Amendment of the reporting obligation
regarding cross-border tax planning
arrangements (DACB).

We summarise below tax measures introduced by the

Bill that affect the finance and insurance industries:

Value Added Tax

Financial and insurance services rendered to
businesses or entrepreneurs are excluded from
application of the use and enjoyment rule, whereby
services are deemed supplied within Spanish VAT
territory if they are effectively used or enjoyed in
Spanish territory (i.e. the Canary Islands are not
considered Spanish VAT territory). This rule continues
to apply to financial and insurance services rendered
to customers other than businesses or entrepreneurs.

Nonetheless, in contrast to the general rule, the VAT
Regulations provide that financial and insurance
services which are deemed rendered outside of the
European Community, Canary Islands, Ceuta or
Melilla but which are effectively used or enjoyed within
Spanish territory, and the customers of which are
businesses or entrepreneurs acting as such, should be
deemed rendered within Spanish territory.

In the wake of this amendment, the use and enjoyment
rule does not apply to financial and insurance services
rendered to businesses or entrepreneurs acting as
such, which are deemed supplied in the territory where
the customer is located.

This amendment will likely affect the VAT deductibility
scheme applicable to entities that provide financial and
insurance services to businesses or entrepreneurs not
established in the European Union.

Entities providing these services are thus advised to
analyse the impact of the new use and enjoyment rule
in this regard.
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Corporate Income Tax

The term “operating profit” is amended, stating that
income, expenses and yields not included in the CIT
tax base (such as certain dividends or capital gains
that may be included within operating profit and which
enjoy a 95% tax exemption) should not be considered
part of operating profit.

Until the implementation of this amendment, mortgage
securitisation funds and asset securitisation funds
were exempt from the restriction on the deductibility of
finance expenses regulated in Article 16 of Corporate
Income Tax Law 27/2014, of 27 November 2014. With
the amendment, however, both mortgage
securitisation funds and asset securitisation funds will
be required to apply the restriction.

These amendments will be effective for tax periods
beginning on or after 1 January 2024.

Reporting obligations concerning CRS /
FATCA and DAC6

The following common amendments are introduced
with respect to CRS / FATCA and DACE:

* Financial institutions and intermediaries are
now required to report under the General
Taxation Law (additional provisions twenty-two
and twenty-three) rather than under Directive
2011/16/EU. The information to be reported on
cross-border tax planning arrangements is not
limited to information on transactions carried
out between EU jurisdictions but includes that
on transactions carried out with any other
jurisdiction with which Spain has an
international agreement for the exchange of
information.

* A new reporting requirement is included
whereby financial institutions and
intermediaries must inform individuals who
hold financial accounts or participate in cross-
border arrangements that are reportable to
another jurisdiction of the personal information
to be reported to the relevant tax authority, so
that such individuals may exercise their
personal data protection rights.

This new obligation should be complied with
well in advance of reporting the information to
the tax authorities.
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