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| International faxation

Germany & European law

1. Advanced Pricing Agreements and its effect on the implications to valuation for customs
purposes (Ruling of the European Court of Justice)

Intro

On 20 December 2017 the European Court of Justice ruled about the acceptance of using Advanced Pricing
Agreements and its implications for the custom value. The judgement refers to cases in which the APA
agreement consists of an initially invoiced amount and a correction at the end of the billing period, while it is
unknown whether the correction will be upward or downwards.

At a glance

For the avoidance of discussions in tax audits with respect to cross-border intercompany prices, taxpayers
can agree on advance pricing agreements (APA) with tax authorities, which constitute binding agreements
about the determination and acceptance of transfer pricing methods and margins between taxpayers of a
multinational group that are located in different tax jurisdictions.

While approved APAs fulfill the arm’s length criteria the European Court of Justice ruled that it is not
permissible to declare such an agreed transaction value also for custom valuation purposes.

The European Court of Justice raised concerns regarding the transaction value agreed in APAs and the strict
requirements of art. 29 customs codex (Zollkodex).

e Art. 29 para. 1 customs codex
Transaction value is the actually to be paid price on goods that are sold abroad and therefore go through
customs.

e Art. 29 para 2 customs codex
The fact of affiliation between buyer and seller by itself is no reason to reject the transaction value as
unacceptable, when the price between them is not affected by this affiliation circumstance.

The Munich Finance Court holds in its preliminary ruling the opinion that the underlying price in this case is
fictitious and cannot be utilized as customs transaction value of goods in view of art. 29 para. 1 customs
codex. The European Court of Justice reinforces the opinion that the provisions of the Customs Code do not
permit applying any values agreed in APA, especially when through a distribution key the value may be
subject to corrections. Insofar it is irrelevant whether the correction of the value is up- or downwards.

The ECJ ruling shows once again that for global companies the international design of transfer pricing not
only involves tax risks but also customs risks, which have to be considered separately.
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Recommendation

We would be pleased to support you in any issues and the proceeding with the customs valuation. In
particular, if you are currently discussion APAs that could affect customs values, please consider this ruling.
In case of further questions, please contact us.

2. Tax loss utilization restriction in the retroactive period after corporate reorganization and the
application for affiliated companies

Intro

Sec. 2 para. 4 German Reorganization Tax Act defines restrictions regarding loss utilization upon corporate
reorganizations. For affiliated companies there exists an exception rule to the extent that loss forfeiture /
restrictions do not apply in cases of corporations that undergo a reorganization and belong to one
consolidation group. With guidance of 3 November 2017 the Upper Financial Direction Office in Frankfurt
(OFD) outlined its position in relation to foreign companies.

At a glance

According to afore-mentioned exception under the Reorganization Tax Act, the loss utilization restrictions do
not apply if the transferring and acquiring legal entity are affiliated companies according to sec. 271 para. 2
Commercial Code (HGB) before the end of the respective tax period. Sec. 271 para. 2 Commercial Code
defines affiliated companies within the meaning of the (German) law in particular as such companies, which
have to be included in the consolidated financial statements (cf. sec. 290 Commercial Code) of a parent
company through a full consolidation.

However, this would limit in principle the application to mere “German” consolidation groups.

According to OFD Frankfurt that exception should also apply to foreign parent companies even though
subsidiaries in Germany are technically not included in consolidation under German Commercial Code rules
(i.e. they basically remain unaffected from the consolidation definition as exemption, because of the domestic
reference of the law, which would not apply for foreign headquarters).

The OFD outlined that depending on the interpretation of the law and the concrete underlying facts it is the
aim of the legislator that foreign parent companies should also be covered by this law, when the headquarter
is not domestic, but in principle all other preconditions of sec. 290 Commercial Code are de-facto fulfilled.

Recommendation

In particular where a corporate reorganization was recently done or is planned and uncertainties regarding the
loss allocation under the afore-mentioned rules occurred, we would be happy to have the opportunity of an
updated analysis together with you after said OFD clarification and to analyze in the course of the tax return
filing the available tax loss carry forward after consideration of the OFD understanding.

3. European Court of Justice ruling on sec 50 d para. 3 Income Tax Act (old version)

ntro

With its judgment of 20 December 2017, the CJEU ruled that the German anti-treaty/anti-directive shopping
rule of 8 50d (3) Income Tax Act - EStG 2007 (old provision) was in violation of both (i) the Parent-Subsidiary
Directive and (ii) the general right of capital freedom.
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At a glance
+++

In Case C-504/16 (request for a preliminary ruling of 8 July 2016), a corporation domiciled in the Netherlands
(plaintiff) held a 26.5 percent interest in a domestic corporation, from which the corporation gains profit
distribution.

In the Case C-613/16 (request for a preliminary ruling of 31 August 2016), a holding company domiciled in
Denmark without own economic activities had holdings in more than 25 European subsidiaries. The holding
company employed neither own employees nor did it have business premises in Germany.

+++

The fact that general German tax law mechanism automatically disregards certain shareholders from tax
treaty benefits without e.g. prima facie evidence of fraud and abuse in a stereotyping manner is excessive.

The crucial point according to CJEU is that not only artificial arrangements to obtain DTT advantages (Treaty
Shopping) are excluded from treaty benefits such as e.g. a withholding tax relief, but rather the sec. 50 d
para. 3 Income Tax Act even assumes irrefutable fraud and abuse, when fulfilling one of the criteria.

The CJEU ruled that in order to determine whether an operation pursues an objective of fraud and abuse, the
competent national authorities must carry out an individual examination of the operation at issue, which
covers aspects such as the organizational, economic or other characteristics of the respective shareholding
entity.

Furthermore, the three criteria of the norm, whether taken individually or as a whole, cannot imply the

existence of fraud and abuse, especially not since the EU Parent-Subsidiary Directive does not contain any
requirement regarding the economic activity of the companies.

Recommendation

Especially if you experienced already 50 d cases, please kindly check in-house or contact us in order to verify
whether these cases are still open to amendment (e.g. by tax audit).

4. CJEU decision in the Bevola case on Danish rules on cross border relief

ntro
On June 12, 2018, the CJEU judged in the Bevola and Jens W. Trock case concerning Danish rules on the
deductibility of losses from foreign permanent establishments and their the compatibility with EU law.

At a glance

In 2009, a Danish company (Bevola), sought to deduct from its tax base in Denmark the losses incurred at its
permanent establishment ('PE’) in Finland. The Danish tax authorities denied the deduction with the
argument that revenue or expenses attributable to a foreign PE cannot be taken into account in a taxpayer's
tax base, unless the latter has opted for the Danish international joint taxation scheme.

AS a result, the CJEU was asked whether, in circumstances equivalent to those in the CJEU decision in the
Marks & Spencer case, Danish rules on cross-border loss relief are compatible with the EU freedom of
establishment.
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Under the Danish rules on cross-border loss relief, deductions for ‘final’ losses in foreign PEs are not allowed,
unless the group elects to apply international joint taxation. However, it is possible to deduct final losses
incurred by domestic PEs, with or without the joint taxation scheme

The CJEU observed that this difference in treatment is likely to deter Danish resident companies from
exercising their freedom of establishment and that this treatment is not justified by the possibility of opting
for the international joint taxation scheme, which is subject to strict conditions.

The CJEU also states that the deduction of foreign PE’s losses must be allowed to the extent that the Danish
company can demonstrate that such losses are definitive. There is no need to assess the proportionality of
the Danish international joint taxation regime, insofar as the Danish legislation generally denies the possibility
for resident companies to offset losses of foreign PEs, when those losses are final.

The CJEU concluded that the Danish legislation is contrary to the freedom of establishment and clarified the
applicability of the ‘Marks & Spencer exception’ ruling.

Recommendation

This ruling constitutes an interesting development since the Marks & Spencer ruling and further CJEU and
local court decisions since then. If this EU decision might be relevant to your European business we would be
happy to investigate whether this new ruling might provide beneficial arguments to utilize certain foreign
branch losses under the specific conditions provided in the recent CJEU ruling.

Japanese law

5. Amendments to revenue recognition rules - Japan

ntro

The exposure of Accounting Standards for Revenue Recognition (Exposure of Statement No.61)" in line with
the International Financial Reporting Standards (IFRS 15), has led to changes in the Japanese regulations. This
is compulsorily applied to consolidated accounting periods and fiscal years starting on or after 1 April 2021
(earlier if selected).

Accordingly, amendments of revenue recognition for corporate income tax purposes have been implemented.
The amendments relate to:

e the timing of revenue recognition
e the treatment of reserves for sales rebates
e treatment of long-term instalment sales

At a glance

The aim of the Japanese lawmaker in adjusting the revenue recognition rules is to keep pace with changes to
international accounting standards. Especially on businesses in the trading sector, the changes will have
significant impact in future periods. In the following important changes are listed:

Amount of gross revenue with respect to sales of goods, etc.
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e The principle rules on the amount to be recognized as gross revenue with respect to sales/transfers of
goods/assets or provision of services in calculating taxable income were clarified in the tax laws (i.e. for
sales/transfers of goods/assets — the fair market value as of the date of delivery; for provision of services
— the value of consideration to be received normally for the provided services)

e The fair market value as of the date of delivery or value of consideration to be received normally should
be calculated ignoring any possibility of bad debts or buy back

e The amount of gross revenue with respect to sales of goods, etc. can be recorded by dividing into
substantial trading units

e With respect to discounts and rebates, the amount estimated objectively can be deducted from the
amount of gross revenue

Timing of recognition of gross revenue with respect to sales of goods, etc.

The following were clarified in the tax laws:

e The amount of gross revenue with respect to sales of goods, etc. should be, in principle, recognized in
calculating taxable income for a fiscal year including the date of delivery of goods/assets or provision of
services.

o Notwithstanding above, where the amount of gross revenue with respect to sales of goods, etc. is
recorded in the accounts in the fiscal year including the date close to the above mentioned date in
accordance with the accounting standards generally accepted as fair and appropriate, (i.e. before or after
the respective fiscal year) the amount of gross revenue will be, in principle, recognized in calculating
taxable income in that fiscal year. This means that the tax law follows the accounting.

Reserves for sales returns

Reserves for sales returns will be abolished for tax purposes.

Transitional measures including the following were established for a company engaging in eligible businesses
(e.g. publishing business) for reserves for sales returns as at 1 April 2018

e The current rules will be applicable for each fiscal year starting before 1 April 2021.
e Recording reserves will be allowed for fiscal years beginning between 1 April 2021 and 31 March 2030,
while the allowable amount will be reduced by 10 % each year.

Long-term installment sales, etc.

The special measures that allow a company to calculate the amount of revenue and expenses for long-term
installment sales, etc. on a deferred payment basis will be abolished. (With respect to finance lease
transactions, the current treatment will remain.)

Transitional measures including the following were established for a company which has made long-term
installment sales, etc. before 1 April 2018

e The current tax rules will be applicable for each fiscal year starting before 1 April 2023

e \Where a company ceases calculating the amount of revenue and expenses on a deferred payment basis
during fiscal years ending on or after 1 April 2018, the remaining deferred profits will be recognized
equally over 10 years.

Recommendation

We would be pleased to support you in any issues in relation to the changes of the revenue recognition rules.
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6. Anti-Tax Haven regime — Japan

Intro

The Japanese anti-tax haven (CFC) regime was extensively amended in light of the final report of the BEPS
project under the 2017 tax reform. Additional amendments to the Japanese CFC regime came up within the
2018 tax reform. Although the contents are comparatively tax technical, we would like to provide a rough
overview as questions may arise from JP HQ in the future.

At a glance

e Special measures for capital gains from transfers of shares in post-acquisition restructuring: Where a
Japanese Company becomes a shareholder of a foreign company with insufficient economic substance
(paper company) through corporate acquisitions, the Japanese company could suffer from a tax burden
on income arising in the foreign paper company under the CFC regime in the process of post-acquisition
restructuring.

In order to ease post-acquisition restructuring by reducing such tax risk, special measures were
introduced under which capital gains meeting the following conditions will be excluded from income
subject to the full-inclusion rules under the CFC regime.

[Sample structure]

{Acquisition of foreign group companies + Post-Acquisition Restructuring)

[1] Before acquisition [2] Just after acquisition

Foreign Co. Japanese Co.

Japanese Co.

B-shares

-— = - el |

|
|
|
|
|
| OpCo
|
|
|
|

Japanese Co. (X) acquires shares in
RHQ (B) from Foreign Co. (A).
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[3] Reorganization [4] After reorganization

Japanese Co. Japanese Co.

X

D-shares

(1) Paper Co. (C) sells shares in OpCo (D) Special Measures for Capital Gains
to RHQ (Y). Capital gains from the transfer of shares in OpCo (D)

(2) Paper Co. (C) s liquidated will be exempt from the full-inclusion rules under

certain conditions.

[ Conditions]

Transferor A Specified CFC or a Full-Inclusion CFC (excluding those held by certain

(‘Eligible CFC") Japanese companies) (Company C in sample structure)

Transferee A Japanese company holding the Eligible CFC (transferor) or other
CFCs of the Japanese company (excluding those that are other Eligible
CFCs) (Company Y in sample structure)

Eligible period for Fiscal years with days falling within a 2-year period from the

transfers Relationship-Created Day

(Principle rule & Special | (The Relationship-Created Day means the day when a relationship in

rule) which more than 50% of shares in the Eligible CFC (transferor) are
directly or indirectly held by Japanese shareholders arises)
+++

Where the Eligible CFC transfers shares during fiscal years
commencing in the period from 1 April 2018 to 31 March 2020 — fiscal
years with days falling within a 5-year period from the Relationship-
Created Day

Eligible shares Shares in CFCs (excluding those that are other Eligible CFCs) held by
the Eligible CFC (transferor) on the Relationship-Created Day
(Company D in sample structure)

Main conditions e The transfer of the eligible shares is made based on a business plan
including the basic
Policy/methods for post-acquisition restructuring.

e The Eligible CFC has the prospect to be dissolved within 2 years
from the transfer of the eligible shares.
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e Economic Activity Test: A Controlled Foreign Corporation (CFC) whose primary business is the holding of

shares and therefore qualifies as a financial holding company on the assumption that the CFC satisfies
the Economic Activity Test, will be deemed to satisfy the Primary Business Test.

e Effective tax rate in no-tax jurisdictions: The effective tax rate (ETR) for a CFC is the ratio of ‘taxes’ paid by

the CFC (imposed in the jurisdiction of its head office and other jurisdiction of its head office with certain
adjustments).

In response to concerns that the calculation might be impossible, the following method of the ETR for a
CFC whose head office is located in a no-tax jurisdiction will apply:

The amount of ‘income’ will be income in the GAAP financial statements (instead of taxable
income) with certain adjustments which are the same as those used in calculating the ETR for a
CFC whose head office is located in a jurisdiction having tax laws. Where the CFC receives
dividends, such dividends will be deducted in calculating ‘income’.

In cases where the CFC has no income or is in a loss position, the ETR will be zero.

e Amendments related to Partial-Inclusion Income:

Interest on loans to related parties is excluded from the Partial-Inclusion Income. An individual will
be excluded from the scope of related parties for the purpose of this rule.

When a Financial CFC becomes a Partial-Inclusion CFC that is not a Financial CFC due to starting
its dissolution, certain financial income will not be subject to the partial-inclusion rule for fiscal
years with days falling within a 3-year period from that day.

e (Other amendments:

Various amendments to the rules related to a Financial CFC including conditions for a Financial
CFC and a Foreign Financial Holding Company are proposed.

There is a system to eliminate double taxation for cases where a CFC suffers from Japanese
taxes. The scope of Japanese taxes covered by this rule will be expanded.

Recommendation

The above amendments will be applied from Fiscal years of a CFC commencing on or after 1 April 2018. We
would be therefore pleased to support you together with KPMG Tax Japan colleagues in any questions about
potential consequences regarding Japanese anti-tax haven regime changes for your European operations.
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| Gorporate Taxation

1. Guidance from the MOF regarding sec. 4 f, 5 para. 7 Income Taxation Act

ntro

The German Federal Ministry of Finance (Bundesministerium der Finanzen / MOF) published the final
guidance letter about the tax treatment of commitment takeover, debt assumption and conditional takeover
with complete or partial debt exemption (regulated in sec 4 f, 5 para. 7 Income Tax Act) in 30 November
2017.

This updated guidance was necessary after several Federal Fiscal Court rulings (Bundesfinanzhof / BFH)
overruled the prior guidance in this respect.

At a glance

For business years ending after 28 November 2013 the new regulations of sec 4 f, 5 para. 7 Income Tax Act
will apply. They include tax accounting prohibitions, restrictions and rating reservations in the context of
commitment takeover, debt assumption and conditional takeover with complete or partial debt exemption.

The BFH decided that in such cases contained hidden burdens are realized at the level of the transferor
through the transfer / commitment takeover against payment and that there are no specific accounting
restrictions to not capitalize the debt assumption.

However, as for the transferee such transfer results in a purchase transaction without effect on income,

general principles had to be established to balance the treatment at all involved parties. In the following a
more detailed look at the regulations.

e Commitment takeover

Accounting at the transferee sec. 5 para. 7 Income Tax Act:

The transferee has to follow the same accounting rules as the original debtor would have followed (if no
transfer took place). The transferee has therefore to show the transferred obligations in his first fiscal closing
balance sheet after transfer and in consideration of the tax recognition and valuation reserves.

If there is a foreign case of commitment takeover, then the value shall continue to apply to the transferee,
which would be relevant under the provisions of German tax law. In particular, this affects transfers from
abroad to the German domestic tax base.

For compensation of any corresponding profit with the transfer, a profit reducing reserve can be set-up. This
reserve has to be depreciated with 1/14 of its value per year in principle.

Deduction of the expense of the transferor sec 4 f Income Tax Act:

Vice versa, the transferor has to realize any expense / loss in connection with the transfer also over 15 years,
if the obligation at the transferee falls within the scope of sec. 5 para. 7 Income Tax Act.

e Debt assumption and conditional takeover with complete or partial debt exemption

For obligations after sec 4 f para. 1 Income Tax Act, which contain debt assumption and conditional takeover
with complete or partial debt exemption, for from the exemption entitled person to the exemption obligated
person provided services, applies that the previous debtor can neither passivate a provision nor start a claim
for exemption.
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Recommendation

The final letter about the accounting-tax consideration of commitment takeover, debt assumption and
conditional takeover with complete or partial debt exemption is valid in all open cases and cancels previous
ones.

Your KPMG contacts are happy to explain the amendments in detail.

2. Tightening of real estate transfer tax regulations for share deals

ntro

Germany’s federal state Ministers of Finance have agreed on ideas to reform real estate transfer tax rules for
share deals. Large investors can avoid real estate transfer tax on property transactions through share deals (of
property holding companies instead of asset transfer of such property), whereas a private person would
normally not have this option in the context of an asset deal.

At a glance

The ministers have agreed to the three following measures.

1 Lowering the investment level from 95% to 90%

e The German Real Estate Transfer Tax Act (RETTA) contains several special provisions for share deals
involving real estate property. A key aspect is that a share transfer triggers RETT if a shareholder
accumulates at least 95% of the shares. This investment level could be reduced from 95% to 90%
according to the proposal.

2 Widening the special provision for property partnerships to include property corporations
e Special provisions apply to partnerships that own property. There it is sufficient if at least 95% of the
shares in a partnership that owns property are transferred to new shareholders within 5 years.
According to the new reform, in addition to generally lowering the investment limit to 90%, a special
provision modifying the time-period may be introduced for corporations that own property.

3 Extension of periods from five to ten years
e The special provision currently in place for partnerships that own property stipulates a holding period
of five years. According to the new reform, all holding periods in the RETTA are to be extended to at
least ten years.

It cannot be excluded that the planned amendments have retroactive tax effect for past transactions. There
are considerable constitutional objections to such ideas so that the final treatment will have to be solved
during the legislative procedures.

Recommendation

If you may be affected by the changes of the real estate transfer tax, we would be pleased to support you in
any questions for the future.
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3. Constitutionality of additional payment interest

Intro

With its judgement from 25 April 2018, the Federal Fiscal Court (Bundesfinanzhof/BFH) explained its doubts
about the constitutionality of additional payment interest. The BFT therefore decided to grant the suspension
of enforcement for interest (Aussetzung der Vollziehung/ AdV) rate periods from 1 April 2015 until final ruling /
guidance is available.

At a glance

In the case (IX B 21/18) the income tax of a taxpayer for the year 2009 was increased. In line with the tax
increase additional interest payments for the period from 1 April 2015 to 16 November 2017 had been
assessed. The taxpayer argued that the strict 6% p.a. interest in times with generally low interest rates is
unlawful and pleaded for suspension of enforcement for the interest assessment, which was refused by the
tax authority.

In his judgement the Federal Fiscal Court comes to the conclusion that the strict interest rate of 0.5% per
month (6% per year) leads to constitutional doubts. The interest rate exceeds the appropriate scope of
economic reality in the years in question in a significant way, because of the very low market interest rates
for quite some time now.

With the letter from 14 June 2018, The German Ministry of Finance (BMF) has confirmed that suspension of
enforcement for interest rate periods from 1 April 2015 will be granted in all cases, in which the taxable
person has lodged an appeal against the enforceable interest rate fixing.

Recommendation

We would highly recommend to keep tax assessments open that are connected with 6% p.a. interest
payments by the taxpayer. Your direct contact persons at KPMG are your disposal to discuss specific cases
affected by this judgement.
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I ShortNews

--- Latest News - - - Latest News - - - Latest News - - - Latest News - - - Latest News - - -

Wage tax treatment of gratuitous or reduced meals of employees from calendar year 2018

Meals that are delivered to employees free of charge or at reduced rates are to be valued at the proportionate
official value in accordance with the Ordinance on the Social Security Assessment of Employer Benefits as
Wage of the employee (Social Security Charges Ordinance/Sozialversicherungsentgeltverordnung — SVEV).

This shall apply from 1 January 2014 pursuant to sec. 8 para. sentence 8 of the Income Tax Act (EStG) also to
meals provided to the employee by a third party during a professional external activity or as part of a double
housekeeping, if the price of the meal does not exceed 60 euros. The non-monetary benefits as of calendar
year 2018 have been set by the Ordinance amending the Social Security Remuneration Ordinance and other
ordinances of 7 December 2017.

As a result, the value of meals to employees amount to 3,32 euros for lunch or dinner and 1,73 euros for lunch.

- - - Latest News - - - Latest News - - - Latest News - - - Latest News - - - Latest News - - -

New EU-Regulation about medical devices

The European Union published on 5™ May 2017 new regulations about medical devices. The EU Medical
Device Regulation (MDR) will replace the EU’s current Medical Device Directive (MDD) and Active
Implantable Medical Devices Directive (AIMDD) with a 3 year transitional period. The In Vitro Diagnostics
Regulation (IVDR) will replace the current In Vitro Diagnostic Device directive with a 5 year transitional period.

In summer 2018 first MDR/IVDR certificates will be available, the MDR transition period will end in 2020, the
IVDR transition period will end in 2022.

Key changes of the regulation are increased control for national regulators, updated classification rules, a new
EU database on medical devices and safety requirements.

KPMG offers a comprehensive set of EU MDR related services to meet your compliance needs, e.g. in the
areas IT, Regulatory Affairs or Quality Assurance. Furthermore KPMG provides a 4-step approach, where the
first step is composed of identifying requirements effect on the overall product portfolio, identifying key gaps
and developing a compliance roadmap.

Please reach out to your KPMG direct contact persons if you need more information about the new EU MDR
and IVDR regulations.
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