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| International faxation

1. CJEU referral by Lower Fiscal Court of Cologne on the German anti-treaty/anti-directive shopping
rule

Intro

With the decision of 17 May 2017 the Lower Fiscal Court of Cologne submitted a request for a preliminary
ruling to the European Court of Justice concerning the compatibility of the anti-treaty/anti-directive shopping
rule of (new) Sec. 50d para. 3 Income Tax Act (EStG).

According to the provision, a foreign company is entitled to a withholding tax relief to the extent that it
generates gross income from own business activity. Insofar as no income is derived from own business
activity, a relief is only granted if there are economic or other valid reasons for the interposition of the foreign
company, provided it has appropriate substance.

Also previously there were doubts as to whether the old version of Sec. 50d para. 3 EStG (i.e. the version
effective until 2012) was compatible with the European freedom of establishment and the EU Parent-
Subsidiary Directive. The former anti-treaty shopping rule was already amended in 2012 in order to (better)
comply with European laws.

German
(Parent)
GmbH

S % ,-“/
A
At a glance

A corporation domiciled in the Netherlands (plaintiff) held a 93% interest in a German corporation. The plaintiff
was active within the group as a holding company, financing company, and purchasing company. It had offices
in the Netherlands and three employees. The requested refund of the WHT on capital gains withheld was
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denied according to Sec. 50d para. 3 EStG. The plaintiff itself was a subsidiary of another German company
(see above illustration), which would not be eligible to full WHT refund, but could only credit the tax against
own CIT payments.

The Fiscal Court has concerns based on European law, in particular there are doubts as to whether this law
corresponds with the principle of adequacy. A corporate resident in the European territory may in principle be
covered by the rule, even if it has substance (e.g. office, employees) and does not constitute a pure artificial
tax scheme. Further, there is a lack of exemptions due to a generalizing abuse rule in the German law, whereas
the EU and the EUGH have established and accepted escape rules.

The principles of the decision could also be of importance to third country cases, since in the case at hand the
principle of the free movement of capital, which also includes third countries is concerned.

Recommendation

Your direct contact persons at KPMG are always at your disposal to explain the decision in detail and to answer
any other question you may have. Especially if you experienced already 50d cases, please check or contact us
to check whether these cases are still open to amendment and should be kept longer open by administrative
appeal.

2. Guidance for Taxpayers on the Mutual Agreement Procedure (MAP)

Intro

Japanese National Tax Agency (NTA) issued a MAP guidance to taxpayers relating to BEPS Action 14 Final
Report published in October 2015. The MAP guidance is supplemental information to the tax commissioner’s
directive on the MAP administrative guidelines amended on June 30, 2017.

Although one of the purposes of tax treaties is to eliminate double taxations, unintended double taxation may
occur by actions of a contracting state. In practice, this is often the case in connection with transfer pricing
adjustments as a result of local country tax audits. The MAP is aiming at eliminating such double taxation
respectively mitigating the potential risk of double taxation.

At a glance

MAP is a procedure between the competent authorities of treaty partners pursuant to the provisions of the
tax treaties (this provision is available in the DTT Germany-Japan) to resolve disputes relating to cases, such
as

- Taxation Case
Taxation is not in accordance with the provisions of tax treaties resulting from the actions of one of or
both of the contracting states.

- APA Case
An advance pricing arrangement (APA) to determine an appropriate set of criteria (e.g. method,
comparable and appropriate thereto) for determination of the transfer pricing for controlled transactions.
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A basic MAP process flowchart (Taxation Case) is as follows.

Pre-filing consultation — MAP request from a taxpayer — MAP consultation between Japan and
treaty partner — Taxpayer’'s acceptance of contents of draft agreement — Agreement reached
between Japan and tax treaty partner — Implementation of an adjustment based on the agreement.

NTA strongly recommends that a taxpayer has a pre-filing consultation in order to resolve the case
efficiently and effectively.

The number of MAPs is increasing around the world in recent years. It is important to make efforts not only
bilaterally but also multilaterally in order to deal with those increasing MAP cases effectively and efficiently.

The timeframe necessary for resolving a MAP case varies depending on the complexity of the case, the
state/condition of submission of documents by an applicant and the tax administrative system of a treaty
partner. However, according to the actual statistics so far, it can be said that an average of two years is
necessary for resolving one case (average for all DTT with Japan).

There is a deadline for MAP request. Under DTT Germany-Japan, a MAP request must be made within three
years from the first notification of the action resulting in taxation not in accordance with the provisions of the
tax treaty.

MAP request can be made in the following cases, e.g.:

- Cases where a domestic corporation has been or will be subject to transfer pricing taxation in Japan
or regarding transactions between the domestic corporation and its foreign affiliated corporation.

- Cases where a resident or domestic corporation has been or will be subject to taxation not in
accordance with the provisions of the applicable tax treaty regarding the presence of its permanent
establishment in a treaty partner tax jurisdiction, or regarding the amount of profit attributable to the
permanent establishment.

- Etc.

Recommendation

Although NTA issued a clear MAP guidance, in practice, MAP has various elements, complexity and
particularity. Further, it will typically take long time to finally proceed. Furthermore, in general, a case applied
to MAP has a significant tax impact. Therefore, please feel free to consult upfront with KPMG.

We would be pleased to support you in any questions in relation to the MAP with Japan in order to resolve
double taxation issues.

3. Revised regulation regarding the profit allocation and documentation (GAufzV)

ntro

The Federal Ministry of Finance has compiled detailed (transfer-pricing) rules for the current recording
obligations pursuant to section 90 para. 3 of the German Tax Code (AQO) and summarized in a revised
regulation regarding the profit allocation and documentation (GAufzV). The amended version replaced the
version as of 13.11.2003.
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At a glance

The aim of the revision of the regulation is to provide the German tax authorities with a better overview of the
nature of the company's global operations. The records are also intended to facilitate the entry into the
applied system of the calculation of the price of the respective company group. In addition, the transfer
pricing documentation shall also show how the prices for charging services within the company have been
determined.

In order to achieve these objectives, a classification of the transfer pricing documentation in
® a country-specific, company-specific documentation, the so-called Local File,
¢ and a corresponding master documentation, the so-called master file, is required.

A Master File documentation should contain e.g.:

e arepresentation of the corporate structure,

e geographical breakdown of companies and permanent establishments,

e a brief presentation of the business,

e general presentation of the overall strategy on the intangible assets (development, property and
utilization);

e ageneral description of the method of financing.

Affected are companies, which are part of a multinational group of companies and had a turnover of at least

EUR 100 million in the previous year.

On the other hand, the Local and the Country-by-Country Report (CbCR) are relevant to all companies with
“dealings” according to Sec. 1 para. 4 German Foreign Tax Act. These reports are (in addition to Master File
and Local File) part of the transfer-pricing documentation requested by the tax authorities and must now be
prepared in a modified format.

The GAufzV contains more details on the individual documentation items, in particular on the nature, content
and scope of the records (factual and appropriateness documentation). The new rules must be observed for
all business years beginning after 31.12.2016.

Recommendation

We would be pleased to support you in any questions in relation to the arm’s length principle and new
developments in this year as well as the implementation within your periodical transfer-pricing obligations.

4. Constitutionality of the total forfeiture of losses of corporations to be on trial (Sec. 8c German
Corporate Income Tax Act)

ntro

After the Federal Constitutional Court decided on 29 March 2017 that parts of the regulations regarding the
forfeiture of losses upon share transfer in corporations to be unconstitutional (reference is made to Vol. 94),
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the Fiscal Court of Hamburg requested the Federal Constitutional Court in August 2017 to give a ruling thereon
about other parts of that regulation again.

At a glance

According to the (previous) decision of the Federal Constitutional Court the Sec. 8c para. 1 sentence 1 of the
German Corporate Income Tax Act is unconstitutional for all changes of shareholders of more than 25% but
not more than 50% in the period between 01 January 2008 until 31 December 2015.

The German legislator has to eliminate the infringement of the constitution until 31 December 2018
retroactively. This provision determines that losses of a corporation, which were carried forward until the
acquisition can no longer be deducted pro rata if more than 25% of the capital or voting rights in a corporation
are transferred to one acquirer within five years (harmful participation). In the Court’s view the general principle
of equality in Article 3 of the German Constitution was particularly violated by that section.

The subject of the new request of the Fiscal Court of Hamburg to the Federal Constitutional Court is Sec. 8c
para. 1 sentence 2 of the German Corporate Income Tax Act, according to which any losses which have not
been used until acquisition are forfeited completely if more than 50% of the subscribed capital or voting rights
are transferred to one acquirer. Thus, another variant of the highly controversial loss deduction restriction will
be reviewed from a constitutional perspective.

Recommendation

In relevant cases of changes of shareholders in German corporations more than 25% and less than 50% it
remains to be seen how the German legislator will try to eliminate the infringement of the constitution.

In cases of changes of shareholders of more than 50% the Federal Constitutional Court first have to decide
whether the legal provision is comparable with the German Constitution.

Therefore, if you faced the consequences already or even if you assume to be affected by that rule, please feel
free to contact us at any time so that we can support you in identifying next steps to keep the tax losses still
available for utilization.
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| Value Added Tax and Customs

1. Supply of goods from the EU in a consignment stock in Germany is not always necessarily
subject to the registration duty

Intro

In its guidance of 10 October 2017, the German Ministry of Finance (BMF) has adjusted the German VAT
Application Decree (UStAE) based on the latest legislation of the German Federal Tax Court (BFH).

In its decision, published on 10 October 2016, BFH ruled, that supplies to a German consignment stock are not
necessarily subject to the German VAT, provided that certain conditions are met (reference is made to Vol. 94).

At a glance

Taking into account the latest BFH rulings, the tax authorities do not assume a general VAT registration duty
of the foreign supplier anymore.

- The tax authorities generally affirm an intra-Community supply of goods if the customer has already
been determined before dispatching the goods to a consignment stock warehouse in Germany and if
the customer has already bindingly ordered or paid the goods at that time.

- Also, with regard to supplies from countries outside the EU through a consignment stock in Germany,
the tax authorities have regularly affirmed the registration obligation, even if the customer (and not the
supplier) was liable to import VAT. Accordingly, a taxable supply of the foreign supplier was denied.

According to the current view of the tax authorities, however, the power of disposition of the good(s) is
granted to the customer already at the beginning of the dispatching act abroad (although the goods are stored
in a consignment stock after transport for a short period of time). Since the customer has the power of
disposition with regard to VAT already at the time when the goods are released for the free circulation, the
customer may thus deduct the import VAT as input tax in line with the general conditions.

However, if the supplier or its representative are (under the agreed INCOTERMS) liable to import VAT, the
place of supply will necessarily be Germany and the regulation still applies according to which the supplier
needs to register in Germany for VAT purposes.

Recommendation

Affected companies should immediately check the impacts resulting from the change of registration duty made
to the administrative opinion. If the legal assessment of the facts is deviating, this may particularly have a direct
impact on the record of the transactions in the (tax) return.

Furthermore, it is expected that the aspect of a binding order is indeed a rather challengeable point in the
discussion with the tax authorities. Companies should therefore review (a) their contractual agreements and
(b) the actual execution in each individual case in order to identify the applicable legal consequence.

In addition, the vague temporal component for the stock in the consignment warehouse (for “only” a few days
or weeks) certainly also leads in practice to delimitation problems and discussions.
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We would be pleased to support you in the analysis of the contracts, involving our special VAT and customs
team members

2. Collection of employees’ tax data by customs

ntro

The Fiscal Court of Dusseldorf has submitted the question to the European Court of Justice whether it is
compatible with European law that the customs authorities can require companies to inform employees’ tax
data.

At glance

According to the Community Customs Code (Unionszollkodex), which entered into force in May 2016, the
customs administration has to reevaluate companies that are benefiting from customs simplifications. To
facilitate this review, companies have to respond to a “self-assessment questionnaire” within one month
(available on the internet).

In particular, it is requested to specify the name, date of birth, tax identification number and the competent tax
authority of the members of the supervisory board, the executives, the persons responsible for customs
matters and the customs officers. Without providing such information, the conditions for granting the relief are
not fulfilled and unlimited authorizations may be revoked.

The lawsuit of the requested company was initiated against the completion of this questionnaire. The plaintiff
expresses concerns against data protection and refers to the disproportion of the data collection.

Recommendation

The lawsuit is of great interest, as it concerns more than 70,000 companies nationwide. If you have any
questions in filling out such questionnaires or if you have already done this, but are wondering about the
necessity to inform certain tax data and have omitted this, please contact our Customs Team to review the
status of your filing in light of the pending lawsuit.
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Il [ega

Implementation of a transparency register

ntro

A new law for conducting money laundering was put into action on the 26th of June 2017 in a new fitting. It is
based on the European Community Directive for the introduction of a transparency register of for entire Europe
Union. In this transparency register certain information shall be made available about the economic beneficiaries
of:

- Legal entities of private law,
- Registered partnerships,
- Trusts

- Similar legal forms.

At a glance

The directors of German corporations and partnerships and coequal organizations (this also means for example
foundations) are obligated to gather information regarding their economic beneficiaries. They are also obligated
to store the information and to keep it on an up to date standard. Also they have to instantly inform the public
agency that keeps the register so it can add the information to the register (Sec. 20 para. 1 sentence 1 Anti-
Money Laundering Act/GwG). The German register of transparency is online since June 2017. The notice about
the economic beneficiaries (first and second name, date of birth, place of residence, kind of and extent of the
economic interest) to the transparency register has to take place until the 1st October 2017.

Economic beneficiaries are individuals who own or control the association or company. In case of legal entities
economic beneficiaries are those who directly or indirectly

- hold more than 25% of the shares,
- control more than 25% of the voting rights, or

- execute control in a similar way.

The shareholders have to provide this information to the company mirroring the duty of the company to gather
information, to make sure that the companies who are obligated to forward the data to the register get the
required data. The shareholders are obligated to provide the respective association with information about their
own economic participation.

Even corporations who already have all mandatory information stored in electronically available registers (for
example register of companies, register of associations and register of cooperative societies) are
recommended to initially register at the transparency register formally. All information which have not been
registered yet completely have now to be communicated to the transparency registry. Changes in the structure
of shareholders have also to be registered with the transparency register.
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Due to the high penalties up to 100,000 € in case these duties are violated (up to 1 million € if the violations
take place repeatedly or systematically) it is recommended to check the completeness and accuracy of the data
so far provided to the register, especially in regard to the lists of shareholders in a German limited liability
company (GmbH) etc. From our experience e.g. often GmbH lists of shareholders are not up to date anymore
or were not submitted to the register of companies at all (since in the past the commercial register compliance
was no strictly monitored and fined; now, as additional registration duties are to be observed not only the
transparency registration, but also further obligations and lack of compliance may be fined as transparency and
data exchange among authorities increase).

Recommendation

Your direct contact persons at KPMG are always happy to further explain details and to check whether you are
obliged to report which kind of information to the transparency register.

There are also similar regulations in the other EU member states for the companies. This means there are
possibly reporting obligations towards these subsidiaries insofar as the shareholding structures change. Both
would need to be monitored in the context of an appropriate Compliance process.
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V- SNOrTNews

- - - Latest News - - - Latest News - - - Latest News - - - Latest News - - - Latest News - - -
Multilateral Convention to implement tax treaty related measures to prevent BEPS (MLI)

On 8 June 2017, the Japanese Ministry of Finance released their statement on the MLI which was signed by
67 jurisdictions.

The MLI is a mechanism to change swiftly existing tax treaties in line with recommendations made in the
BEPS project. Each of the parties to the MLI may choose all or part of its existing tax agreements covered by
MLI and under specified conditions all or part of the provisions regarding the tax treaty related measures to
prevent BEPS as being applicable to their existing tax agreements.

- - - Latest News - - - Latest News - - - Latest News - - - Latest News - - - Latest News - - -
Draft guidance for cross-border providing of software

The Federal Ministry of Finance (BMF) published its draft guidance regarding the limited tax liability and the
withholding tax in case of cross-border providing of software. The guidance is welcomed from a practical
perspective, as there were several uncertain situations in the past. It confirms e.g. the opinion that the limited
tax liability is linked to a granting of extensive rights of use by a foreign provider. However, a complete list of
extensive rights of use in the final guidance would be highly appreciated.

- - - Latest News - - - Latest News - - - Latest News - - - Latest News - - - Latest News - - -
Initiative on taxation of the digital economy

Germany, France, Italy and Spain plan to increase taxation for internet companies. The finance ministers of
these states address the claim in a “Political Statement” to the European commission. They no longer want to
accept that internet companies are active in Europe while paying minimal tax amounts to the treasuries.
Therefore they ask the European Commission to explore EU law compatible options and propose any effective
solutions based on the concept of establishing a so-called “compensation tax” on the turnover generated in
Europe by the digital economies.

- - - Latest News - - - Latest News - - - Latest News - - - Latest News - - - Latest News - - -
Double Tax Treaty limits the national profit adjustment

The principle of “dealing at arm’s length” in Article 9 para. 1 of the OECD Model Agreement provides a
possibility of a profit adjustment under Sec. 1 German Foreign Tax Act if the price agreed between affiliates
does not correspond to the arm’s length principle.
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In the recent case the plaintiff granted a loan to its British subsidiary without a collateralization. After the
company was liquidated the plaintiff depreciated the receivable with an effect on profit. In the tax audit the tax
authority refused the recognition of the profit impact (loss) by this depreciation, as a third party would have
insisted on a collateralization on the loan.

The Fiscal Court held that the profit adjustment by tax authorities is generally applicable if and to the extent
that the inter-company price does not correspond to arm’s-length principle, but that there is no profit adjustment
to be considered in the case at hand due to the lack of collateral of a loan.

- - - Latest News - - - Latest News - - - Latest News - - - Latest News - - - Latest News - - -
Cross-border arrangements becomes reportable

The EU Commission has published a draft directive to extend the information exchange in tax matters in relation
to reportable cross-border arrangements, whereby “financial intermediaries”, such as tax consultants, lawyers
or banks are required to report cross-border arrangements. The reporting requirement is limited to the relevant
cases of potentially aggressive tax planning schemes, as they are linked to cross-border issues and certain
characteristics.

Generic hallmarks of tax avoidance or abuse include arrangements where e.g.:

e The taxpayer undertakes to comply with a confidentiality condition (in relation to other intermediaries
or the tax authorities);

e Theintermediary is entitled to a fee contingent on either the amount of tax advantage derived from the
arrangement or on the advantage being obtained.

Specific hallmarks relating to cross-border transactions include e.g. cross-border payments between related
parties where the receipt is subject to a partial or full exemption from tax or benefits from a preferential regime;
where the recipient is in a country which imposes corporate income tax at less than half the average rate in the
EU or is on list of countries with harmful tax regimes.
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Dear Readers,

2017 was a challenging year in many respects: BREXIT, European elections in France, the
Netherlands, Austria and Germany, Trump and so on created uncertainty which is never good for
business.

On the other side Europe and Japan tied up even closer which is essential in order to emphasize
the importance of free trade and economic fairness.

Signing the Economic Partnership Agreement between the EU and Japan in this connection is a
milestone for a trustful economic partnership and future prosperity.

| am therefore very optimistically looking forward to a happy and successful new year 2018!

Yoi o toshi o!

Jorg Grlinenberger

Head of Global Japan Practice KPMG Germany
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