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| Tax

1. COVID-19 tax measures
INTRO

The German Government has adopted a number of
measures to cushion the economic impact of corona-
virus (COVID-19). These covers, for example tax li-
quidity support, simplified application requirements for
compensation for reduced working hours (so called
short-time allowance or Kurzarbeitergeld in German),
several credit programmes for companies and creation
of an economic stabilisation fund for large companies
(capital measures, debt guarantee).

On 19 March 2020, the Federal Ministry of Finance
(BMF) published a guideline on immediate corona tax
support measures. On 5 June 2020, the German gov-
ernment adopted the Corona Tax Relief Act that shall
implement further tax measures to overcome the Co-
rona crisis.

AT A GLANCE

The most important tax measures are the deferral of
tax payments, reduction of tax prepayments as well as
the refund of VAT special preliminary payments.

Deferral of tax payments

Taxpayers who are considerably affected by the co-
rona virus pandemic may submit applications until 31
December 2020 for deferral of taxes (income tax, cor-
porate income tax, and VAT).
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Application for the deferral of tax is only possible after
the tax has been assessed. A deferral of tax payment
will improve the liquidity of taxpayers.

The decision about the period of deferral is at the dis-
cretion of the local tax office for each individual case.
Deferrals are generally granted for a period of three
months. Follow-up deferrals are possible until 31 De-
cember 2020.

According to the BMF, deferral shall generally be
made without imposing interest payment. For trade tax,
the responsible tax office or municipality must decide
whether the deferral is interest-free.

Adjustment of tax prepayments

Adjustments to tax prepayments of income tax, corpo-
rate income tax, and trade tax can be made if the tax-
payers can demonstrate that it is foreseeable that due
to decreasing sales during the coronavirus crisis prof-
its will be significantly lower than estimated.

For the preliminary VAT returns, it is possible to apply
for a so-called permanent extension of the monthly fil-
ing deadline by one month (i.e. the preliminary monthly
VAT assessment for January generally has to be filed
by 10t February; in case of a permanent extension,
the filing deadline would be the 10t of March) provided
that the taxpayer makes a special advance payment of
VAT until 10t February. Companies affected by the
coronavirus pandemic can apply for a refund of this
special advance VAT payment.

Anticipated loss carryback

Further, an “anticipated loss carryback” for income tax
and corporate income tax was implemented. Compa-
nies affected by the coronavirus crisis directly and con-
siderably will be able to offset their estimated losses of
the current financial year against up to 15% of their
profits of the previous financial year that has been
taken as a basis for assessing the prepayments. Tech-
nically, this will be made through a retroactive reduc-
tion of the tax prepayments of the previous financial
year. The maximum amount for a loss carryback will
be € 1 million for corporate income tax purposes only
(i.e. not for trade tax purposes).

Corona Tax Relief Act

On 5 June 2020, the Government adopted the "Act to
implement tax measures to overcome the Corona cri-
sis" (Corona Tax Relief Act). The act contains for ex-
ample a limited tax exemption for employer grants to
increase short-time allowance, the temporary exten-
sion of carrying out reorganisations with retroactive ef-
fect up to 12 months for tax purposes (instead of 8
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months), and a temporary VAT reduction for restau-
rants and catering businesses to 7% until 31 Decem-
ber 2020.

RECOMMENDATION

The above-mentioned tax reliefs should only be
granted to taxpayers which are “directly and not insig-
nificantly affected” by the Corona pandemic. From the
authorities’ point of view, this means that any eco-
nomic damage should be directly attributable to the
Corona pandemic (so-called “Corona-induced” dam-
age).

Although the tax offices are currently instructed not to
carry out a strict review of whether the taxpayers meet
the requirement of suffering from Corona-induced
damage, it should be anticipated that the authorities
will check the eligibility in detail at a later time (e.g. dur-
ing a tax audit in later years). We therefore strongly
recommend carefully documenting and evidencing the
negative impact of the corona virus pandemic. Ideally,
a corresponding process should be integrated into an
existing Tax Compliance Management System in or-
der to mitigate the risk of allegations of tax evasion.
Any doubts should be discussed and/ or disclosed to
the authorities during the course of application.

2. Upcoming Legislation - New ministe-
rial draft bill for an Act on the imple-
mentation of the ATAD

INTRO

In 2016, the EU enacted the so-called ATAD (Anti Tax
Avoidance Directive) containing a package of legally
binding measures to combat tax avoidance to be im-
plemented by all EU Member States. The Federal Min-
istry of Finance [BMF] has presented a bill for the Im-
plementation of the Anti Tax Avoidance Directive
(ATAD Implementation Act) dated 24 March 2020

AT A GLANCE

High-level overview of the provisions that shall be im-
plemented by the present draft law:

Exit taxation (Article 5 ATAD)

The so-called exit taxation is to ensure that in cases
where a taxpayer moves assets or its registered office
to another state, the built-in gains in business assets
can be taxed even without selling or otherwise dispos-
ing such assets. The already existing German provi-
sions on exit taxation remain basically unchanged. In
the reverse case, where a taxpayer moves assets or a
corporation relocates to Germany, the principles gov-
erning the initial valuation of the moved assets are
changed.
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CFC rules (Articles 7, 8 ATAD)

The CFC rules are to prevent the tax induced shifting
of passive income to low taxed jurisdictions. Based on
the present draft law, the CFC rules shall be substan-
tially revised.

Hybrid mismatches (Articles 9, 9b ATAD)

Hybrid mismatches are based on differences in the le-
gal characterization of payments (financial instru-
ments) or companies/permanent establishments in
two different countries which is resulting from a differ-
ent qualification based on the domestic tax laws. This
may result in a deduction of expenses in both states
(so-called Double Deduction) or a deduction in one
state without inclusion in the tax base of the other state
(so-called Deduction/Non-Inclusion).

ATAD stipulates rules preventing to exploit the benefits
of taxation mismatches. The new rules shall be limited
to payment relationships between related persons or
between an enterprise and its permanent establish-
ment as well as to structured arrangements.

Transfer pricing

The present draft law intends to substantially revise
the provisions on transfer pricing extensively and to
align them closer to the OECD transfer pricing guide-
lines. As a result, the new provisions shall emphasize
the principle of substance over form and a legal basis
for advanced pricing agreements shall be established.
Regarding the transfer pricing documentation, the
threshold for the preparation of the so-called “master
file” shall be reduced from EUR 100 million to EUR 50
million. Moreover, taxpayers shall henceforth be re-
quired to electronically submit the records to the com-
petent tax authority one year after the end of the rele-
vant fiscal year, at the latest.

OUTLOOK

Until the legal enactment of the legislative procedure
which is expected to take place within this year, it is
still possible that several amendments will be made to
draft ATAD Implementation Act. Based on the present
draft, the provisions on hybrid mismatches shall first
be applicable as of 1 January 2020. However, most of
the other provisions will generally apply as from 2021
onwards.
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3. VAT: Expansion of margin taxation of
travel services on B2B transactions -
relevance for all companies

INTRO

Through the Law on further fiscal support for electromo-
bility and the amendment of other tax provisions, the
scope of application for margin taxation of travel ser-
vices on B2B transactions (§ 25 German VAT Law
(“UStG”)) has been expanded from December 18,
2019. This expansion of the margin taxation will be rel-
evant for many Japanese companies operating in Ger-
many since it is common practice that the German
headquarter, for example, organizes a sales training
event for its sales agents employed at other affiliates
or that customers are invited to so-called incentive
trips.

Margin taxation means that only the difference be-
tween the net selling price of the trip and the net buying
price of the travel service is taxed.

Simplified example: If a company organizes a bus
transfer for employees of an affiliate company and
pays EUR 100 per person to the bus company and re-
charges EUR 105 per person to the affiliate company,
only the margin of EUR 5 per person is subject to VAT.
The input VAT invoiced by the bus company is no
longer deductible.

Up to now, this provision did not apply if the travel ser-
vice was intended for the company of the recipient of
the supply (so-called “B2B transactions”) and therefore
mainly relevant for travel agents. This has been
changed and the margin taxation of travel services on
B2B transactions is generally applicable from January
2020 onwards.

AT A GLANCE
Companies affected

As the margin taxation regulations were previously only
valid in the B2C area, primarily travel agents were liable
for margin taxation.

The expansion of the scope of application means in
practice that every company needs to review whether
B2B outgoing transactions include travel services as in
such case the margin taxation applies. Margin taxation
could also apply to the associated input supplies.

Margin taxation requires that travel services are pro-
vided in one’s own name and are not merely arranged.
Furthermore, the regulation only applies to the extent
the company makes use of the travel services of third
parties which directly benefit the traveler, for example
the purchase of hotel overnight stays. To the extent
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the entrepreneur provides travel services by using
their own resources, for example in the case of the
mere organization of a company-wide event using
its own staff and materials, § 25 UStG does not ap-

ply.

Typical scenarios in which the margin taxation of
travel services might apply are:

e Taking on the organization of travel expenses,

e Organizing events — with cost recharging — within
a group, or

e Providing incentive trips.

Example of legal consequences

This expansion of the margin taxation on travel ser-
vices can have significant effects in practice, as illus-
trated in the following example.

Company X organizes a training trip for sales employ-
ees of other group companies. For these purposes, X
purchases a bus trip and a boat trip. The bus provider
issues an invoice to X in the amount of EUR 10,000
plus EUR 1,900 German VAT. The boat provider is-
sues an invoice to X in the amount of EUR 40,000 with-
out VAT (e.g. because the boat does not visit harbours
in the EU). X recharges the net travel costs of EUR
50,000 with a mark-up of 5% (EUR 2,500) to its affili-
ates.

Net margin is EUR 52,500 (re-
charged costs incl. mark-up) minus
EUR 50,000 (purchased third-party
advance travel services)

Part of the margin that is exempt of
VAT: 40,000 /50,000 * 2,500

Part of the margin that is subject to
German VAT: 10,000 / 50,000 *
2,500

German VAT Liability: 19/119 * EUR
500

EUR 2,500

EUR 2,000

EUR 500

EUR 79.83

While X generally remains entitled to deduct input VAT,
X is, however, not entitled to deduct the input VAT in
relation to third-party advance travel services, i.e. the
German input VAT of EUR 1,900 for the bus trip above
would not be deductible. Similarly, an input VAT de-
duction is not permitted if X owes VAT for advance
travel services in accordance with § 13b UStG (re-
verse charge procedure which moves the responsibil-
ity for the reporting a VAT transaction from the seller
to the buyer of a good or service).

Invoices for travel services must not show any VAT in
relation to the margin. Accordingly, the recipient of the
supply is not entitled to deduct input VAT for VAT which
is invoiced separately. In addition, the invoice must
contain the additional statement “Margin scheme —
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Travel agents” or a similar phrasing in another official
EU language.

RECOMMENDATION

Itis currently considered unlikely that the German
tax authorities will grant a safe harbor provision or
a transition period. The new rules apply as of Jan-
uary 2020 onwards. Companies should therefore
analyze without delay to which extent they are af-
fected. In individual cases it may be beneficial to
change the fact patterns of future travel related
transactions and/ or to amend contractual agree-
ments in order to avoid the margin taxation.

In doing so, from a compliance point of view, an
end-to-end analysis should ensure that all rele-
vant areas of the company are informed of the le-
gal changes. Starting with the ordering of ad-
vance travel services, via the checking of
incoming invoices and payment instructions, and
right up to outgoing invoices, significant require-
ments for changes to processes could arise. This
is, for example, the case if an input VAT deduc-
tion on incoming invoices is no longer possible
due to margin taxation while the corresponding
outgoing supply is now subject to VAT. Further-
more, the transactions must be appropriately rec-
orded in the ERP system on the incoming and on
the outgoing side.
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