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| AUDIT

Exemption rules regarding consolidated statutory
financial statements in Germany

INTRO

As of January 2020 the Second Shareholders' Rights
Directive (ARUG Il) became effective, which changes
the rules regarding the disclosure of consolidated
statutory financial statements in Germany. Japanese
groups that are preparing consolidated financial
statements following Japanese regulations may ben-
efit from the new exemption rules that are now also
applicable to English translations of the consolidated
financial statements and the audit opinion for the ulti-
mate Japanese parent company.

AT A GLANCE

In general, capital-market oriented parent companies
in Germany have to prepare and publish consolidated
financial statements including all domestic and for-
eign subsidiaries according to the regulations in sec-
tion 290 et seq HGB (German Commercial Code).

In the case of foreign groups (e.g. Japanese groups)
that have already prepared consolidated financial
statements outside of Germany (e.g. in Japan), a
German company which consolidates subsidiaries
(e.g. a European Holding company in the Japanese
group) can be exempted from the obligation to pre-
pare consolidated financial statements, if the follow-
ing requirements are met:

A5
Aﬁﬂ'ﬂ";
"--'u E nH

N\ 71V/] =

| AUDIT

Exemption rules regarding consoli-
dated statutory financial statements
in Germany

Page 1

I.Legal

An overview on changes recently in-
troduced in German immigration law

By attorney-at-law Dr. Martina Menghi
Page 2

Il TAX

1. Annual Tax Law Act 2020
Page 3

2. Government draft bill revisioning
the anti-treaty/-directive shopping
rules

Page 4

3. Second Coronavirus Tax Assistance
Act
Page5

V. TAX/LEGAL

German Corporate Liability Act
Page 6

— The consolidated financial statements of the
shareholder in Japan and the audit opinion of the
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Group auditor in Japan are translated into German
or English language and are being published by
the German company according to the rulesin
section 325 et seq. HGB within 12 months after
the closing date of the German company in the
electronic register in Germany. The newly intro-
duced ‘English language’ requirement to benefit
from the exemption rules was introduced with the
ARUG L.

— Certification of the translation is notrequired.

— Also, currency translation from the currency
used in the consolidated financial statements in
Japan (usually YEN) to EUR is not required.

— The German company is actually included in the
consolidated financial statements in Japan and is
not alisted entity.

— The consolidated financial statements in Japan
were audited by a member of the Japanese Insti-
tute of Certified Public Accountants (which is a
member of IFAC).

— Japanese generally accepted accounting princi-
ples are deemed to be equivalent to IFRS for the
purposes of preparing historical financial infor-
mation.

OUTLOOK

Where the consolidated financial statements of some
Japanese companies are published bothin Japanese
and in English language, an additional German trans-
lation may no longer be required to benefit from the
exemption of preparing and publishing consolidated
financial statements for a German subsidiary.

I.LEGAL

An overview on changes recently introduced in
German immigration law
By attorney-at-law Dr. Martina Menghi

INTRO

It is becoming increasingly difficult for companies to
find and recruit suitable skilled workers. This is in par-
ticular the case in sectors like Science, Technology,
Engineering and Mathematics (“STEM”), as well as
for health-related occupations. Moreover, the Ger-
many population is aging. This demographic phenom-
enon is similar in most European countries, giving its
nickname — not surprisingly — ‘the old continent’ a
whole new meaning.
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In November 2018, the German Federal Government
launched an initiative aiming to attract qualified pro-
fessionals from third countries. The measures to be
adopted, including a legislative reform package, were
listed in a paper titled the Skilled Labour Strategy
(Fachkraftestrategie der Bundesregierung) (‘the Pa-
per’).

AT A GLANCE

The Act entered into force quite “silently” on 1 March
2020 when the Covid19 pandemic and health crisis
was taking all media attention. Therefore, the Act
adoption passed arguably almost “unobserved”. How-
ever, the importance of the reform should not be un-
derestimated.

Main features of the reform

The reform aims at creating a framework in which the
identification of third country nationals coming to Ger-
many for work or training purposes is clear and com-
prehensible.

— The Act gives a definition of “qualified profes-
sional”: a person with a tertiary education degree
or a vocational training qualification following a
training course, lasting at least two years. Regard-
less of whether the person has a university degree
or a vocational qualification, the foreign qualifica-
tion must be officially recognized by the relevant
German authority.

— Third-country professionals may exercise in Ger-
many an occupation for which they are qualified.
Employmentin related occupations is possible,
provided that the occupation requires a qualifica-
tion

— The Act also concerns professionals witha voca-
tional (i.e. non-academic) training qualification. If
someone has such a training qualification recog-
nized in Germany, his/her residence permit au-
thorizing work in a specific occupation, will also al-
low him/her to work in Germany in all occupations
covered by the qualification. Immigration is also
falling under the framework for those coming to
Germany with the intention of training and/or
seeking ajob. The framework under which quali-
fied professionals, non-EU nationals, are allowed
to cometo work to Germany has been expanded.
If certain conditions are fulfilled (including a mini-
mum language knowledge), they will be granted a
residence permit for up to six months. During the
time spent in Germany looking for a job, employ-
ment of up to 10 hours a week on a trial basis is
also feasible.
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— For third-countries students the law makes it pos-
sible to switch the residence status, even before
studies or trainings are completed. For example,
third-country students can receive residence per-
mits to attend vocational training courses instead
of concluding their studies. Further, under certain
preconditions, it is possible to switch to a resi-
dence permitto work in a qualified occupation, by
accepting a job offer as qualified professional
whilst still studying or receiving vocational training.

— Another important change: priority checks are
no longer required. No priority check is under-
taken by the Federal Employment Agency (Bun-
desagentur fur Arbeit). This means that there will
be no more checks as to whether an applicant
from Germany, or the EU, is available and there-
fore the preferred choice for the specific job-posi-
tion. One of the most striking features of the re-
form is the effort to reduce administrative burdens
and bureaucracy.

Fast-track procedure for skilled workers

The Act introduces the possibility for employers seek-
ing to hire a skilled third country national to request
an accelerated procedure at the competent For-
eigners Authority. This will shorten the duration of
the procedure for visa issuing, while being in line with
the simplification purpose of making it easier to obtain
avisaby job seekers.

OUTLOOK

It is too soon to evaluate the Act’s effectiveness re-
garding its intended improvements. However, in an
ever more integrated globalized economy the aim to
make immigration procedures of qualified personal
easier is certainly a step in the right direction.

The pandemic and the consequent economic crisis
undoubtedly make evaluations more complex. In the
unpredictable scenarios we are currently experienc-
ing, more time will be needed in order to learn about
its effects. Furthermore, the current context of emer-
gency unfortunately introduces additional obstacles to
international travelling and specifically for the work -
related one. Skilled workers from third countries, ex-
actly like all the other “transnational” workers, will
have to face some further incertitude concerning their
immediate future.
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Il TAX

1. Annual Tax Law Act 2020

INTRO

In this article regarding the Annual Tax Act 2020
(JStG 2020) we focus on the following tax topics
which may be of particular relevance for Japanese
companies doing business in Germany:

1) Income Tax Act (EStG): Pre-Investment deduc-
tions according to sec. 7g German Income Tax Act

2) VAT Act (UStG): Correction of Invoices (sec. 14
para. 4 sentence 4 UStG)

3) Fiscal code (AO): Relocation of electronic account-
ing: Requirement for approval only in the case of relo-
cation to third countries (sec. 146 para. 2a, 2b AO)

AT A GLANCE

1) Pre-Investment deductions according to sec.
Section 7g German Income Tax Act

‘Pre-Investment deductions’ according to sec. Section
79 of the German Income Tax Act allow small and
medium sized companies to anticipate a tax deduc-
tion regarding a future acquisition or production of
subsidized assets in the subsequent fiscal year.

— While this rule is not new, in the future, also as-
sets that are leased out by the taxpayer to an-
other business of its own qualify.

At the same time, the initial pre-investment deduc-

tion will be increased from 40 to 50 percent (sec.

79 para. 1 sentence 1 EStG). Further, a new gen-

eral profitlimit of EUR 200,000 will apply to all

types of income as a prerequisite for claiming in-

vestment deductions (sec. 7g para. 1 sentence 2

no. 1 EStG), while up to now, the size criterion

has been linked to the value of the business as-
sets (e.g. maximum of EUR 235,000 for corpora-
tions preparing balance sheets).

— The new regulations are to be applied already in
the assessment period 2020 (sec. 52 para. 16
sentence 1 EStG). For taxpayers with a financial
year deviating from the calendar year, there is an
option to apply the new size characteristics only
from financial years ending after July 17, 2020.
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2) VAT Act: Correction of invoices (sec. 14 para. 4
sentence 4 UStG)

Pursuant to sec. 14 para. 4 sentence 4 VAT law
(UStG), the law now clarifies that the correction of an
invoice is not a retroactive event within the meaning
of the German Fiscal Code, which would otherwise
allow the amendment of tax assessments without
time limit and that the interest run for late payments
would start only after the correction of the invoice has
occurred. This “clarification” of the law is a reaction to
the change in the case law of the German Supreme
Tax Court (BFH) (ruling of 20 October 2016, V R
26/15).

The amendment entered into force on 29 December
2020.

3) Fiscal Code: Relocation of electronic account-
ing: Requirement for approval only in the case of
relocation to third countries (sec. 146 Para. 2a, 2b
AQ)

The relocation of bookkeeping relevant electronic
data to abroad requires the prior approval of the Ger-
man tax authorities. This includes the transfer of
bookkeeping relevant data to a data server outside
Germany e.g. in connection with implementing or up-
grading a company groups ERP system.

With the JStG 2020, this requirement is abolished for
relocation of data within EU Member States. The tax-
payer only must ensure that a tax inspector has full
access to the datain accordance with the German
Fiscal Code.

A prior approval by the tax office is therefore only re-
quired for relocation of electronic accounting data to a
third country (sec. 146 para. 2ato 2c AO).

The amendment entered into force on 29 December
2020.
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2. Government draft bill revisioning the
anti-treaty/-directive shopping rules

INTRO

Dividends paid by German resident companies are
generally subject to German withholding tax at a rate
of 26.375% (for license payments to non-German re-
cipients, the withholding tax rate is 15.825%). As a
general rule, the German company must withhold the
full domestic rate, and the recipient of the income can
apply for a refund based on the applicable double tax
treaty, the Parent-Subsidiary Directive or the Interest
and Royalties Directive. To avoid the refund proce-
dure, the recipients may apply for an exemption cer-
tificate before payment of the dividend/ royalties.

On 20 January 2021, the German government
adopted a draft bill that revises the anti-abuse rules
applicable for relief from withholding taxes (so-called
‘anti-treaty/-directive shopping rules’). Most of the
amendments represent a significant tightening of the
rules that could have an importantimpact for Japa-
nese groups using EU holding companies.

AT A GLANCE

Under the new anti-treaty/-directive shopping rules, a
foreign entity is entitled to claim withholding tax relief
to the extent that at least one of the following two re-
guirements is met:

1) Persons holding shares in the German company
would be entitled to relief if they earned the in-
come directly (‘personal entitlement to relief'), or

2) The source of income has a material connection
to an economic activity of the foreign entity (‘'ma-
terial entitlement to relief").

Personal entitlement to relief

For the personal relief entitlement, the shareholder
would need to have an entitlement to relief under the
‘same entitlement provision’.

’ Dividend

________________ Japan _
100% EU
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Even if the EU-Holding company were entitled to re-
duce the withholding tax to 0% based onthe Parent-
Subsidiary Directive or the corresponding double tax
agreement with Germany, and the Japanese com-
pany were entitled to reduce the withholding tax to
0% based on the double tax agreement between Ger-
many and Japan, the personal entitlement to relief
would not be fulfilled because this entittement results
from different legal provisions.

This represents a significant tightening of the rules.
Material entitlement to relief

For material entitlement to relief, a material link of the
income from the shareholding (or the licensing right)
to the economic activity of the foreign entity shall
henceforth be required. This means that the material
entitlement to relief could be refused despite full eco-
nomic activity of the foreign entity if, for instance, the
foreign entity’s economic activity solely consists of
providing support services to one or more subsidiar-
ies (e.g. in accounting or legal advice). Ultimately,
there must be an economically plausible reason for
precisely why the foreign entity should be the recipi-
ent of the income.

Escape clauses

— According to the revised version, the anti-treaty/di-
rective shopping rule shall not be applicable if it
can be evidenced that none of the main pur-
poses for the interposition of the foreign entity
constitutes tax advantage. It is however not yet
clear how such evidence shall be presented in
practice.

— The ‘stock exchange clause’ is also tightened
for reasons of potential abuse of tax arrange-
ments. An entittement to relief shall only exist if
the foreign entity itself (that is receiving the divi-
dend/ license payments subject to German with-
holding tax) is listed on the stock exchange. This
means that in the example above, thelisting of the
Japanese headquarter at the stock exchange
would not be sufficient to apply the stock ex-
change clause.

OUTLOOK & RECOMMENDATION

The new regulation shall be applicable to all open
cases. To avoid inadmissible retroactive effectsin
which the new regulation would leave the taxpayer in
aworse position, a procedure for assessing the most
favorable tax treatment is intended, insofar that the
corresponding income was received prior to the new
version entering into force.
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It is still possible that the draft bill will be amended in
the course of the legislative process. However, in
case of EU holding structures, it should be examined
whether the current version of the draft bill could re-
sult in significant withholding tax relief restrictions. In
such case, we would recommend analyzing alterna-
tive structures and alternative methods of profit repat-
riations.

3. Second Coronavirus Tax Assistance Act
INTRO

The Bundestag and the Bundesrat passed the Sec-
ond Acton the implementation of tax relief measures
to cope with the Covid-19 crisis (Second Coronavirus
Tax Assistance Act) on 29 June 2020.

AT A GLANCE

1. Key points of the “Second Coronavirus Tax As-
sistance Act”

— VAT rate reduction: six-month reduction of VAT
from 19% to 16% as well as from 7% to 5% for the
reduced VAT rate (in both cases from 1 July 2020
to 31 December 2020).

— Deferral ofimport VAT: the due date for pay-
ment of import VAT will be deferred until the 26th
of the second month following the import.

— Loss carryback: the tax loss carryback (for in-
come tax and corporate income tax) for the years
2020 and 2021 will be increased to €5 millionor,
in the event of joint assessment (for married cou-
ples), to €10 million. It shall be possible to utilize
the (increased) loss carryback for 2020 already in
2019 either by means of an adjustment of prepay-
ments for the assessment period 2019 or by
means of a preliminary loss carryback for 2020.

— Re-introduction of the declining-balance
method of depreciation: for moveable fixed as-
sets acquired or produced in 2020 and 2021 in the
amount of up to 25% per year, at most 2.5times
the factor of the straight-line depreciation method.

— Taxreduction for income from trade or busi-
ness for individuals: increase in the reduction
factor from 3.8 to 4 times the trade tax base rate.
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— The periods for tax privileged (re-)investments
according to Sec. 6b and 7g Income Tax Act will
be extended for one year. Further, the Federal
Ministry of Finance (“BMF”) will be authorized to
prolong the period for reinvestments (Sec. 6b In-
come Tax Act) by one more year.

— Trade tax add-backs: the allowance for trade tax
add-back of financing expenses will be increased,
as of assessment period 2020, from€100,000 to
€200,000.

— Tax incentive for research: the rate of the taxin-
centive for research for eligible expenses incurred
after 30 June 2020 and before 1 July 2026 will be
granted on an assessment base of up to €4 million
per enterprise; hence, the maximum incentive
amounts to €1 million per year (25% of the as-
sessment base). Up to now, the upper limit of the
assessment base was €2 million (hence, the maxi-
mum incentive up to now was €500,000 per year).

— Taxation of company cars: for the favorable tax-
ation of purely electric company cars (at arate
of only 25% of the assessment base (list price))
the purchase price limit will be increased from
€40,000 to €60,000.

— Child bonus: one-off €300 bonus for each child
whose parents are eligible to child benefit for at
least one month in the calendar year 2020. The
bonus shall be set-off against the child allowance
in the tax return.

2. Key points of the already adopted “First Coro-
navirus Tax Assistance Act*

— Increase of short-time allowance: tax exemption
for employer grants to increase short-time allow-
ance and seasonal short-time allowance up to
80% of the difference between the target-wage
and the actual wage for the wage payment period
from 1 March to 31 December 2020.

— Coronavirus special payments: legal regulation
of the tax exemption of coronavirus special pay-
ments by employers up to €1,500 for the period
from 1 March to 31 December 2020.

— Reorganizations: temporary extension of the pe-
riod of retroactivity for tax purposes to twelve
months for transformation of the legal form and
contributions in 2020 under the Reorganization
Tax Law; for other reorganizations (e.g. mergers),
the period of retroactivity has already been ex-
tended through the Act on the mitigation of the
consequences of the Covid-19 pandemic in the ar-
eas of insolvency, civil and criminal procedure law
of 27 March 2020.
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Outlook

In parts, the decided and announced measures are
combined with significant fiscal changes and Japa-
nese companies doing business in Germany will be
able to partially benefit from these changes.

V. TAX/LEGAL

German Corporate Liability Act
INTRO

With the draft of a law to ‘strengthen integrity in busi-
ness’, the German Federal Governmentintends to in-
crease corporate compliance by sanctioning non-
compliant corporate behaviour. De facto this means
the introduction of a corporate criminal law.

For companies, it becomes even more important to
consider implementing an efficient (tax-) compliance
management systems (CMS) for mitigating potential
compliance risks and for avoiding severe penalties.

To give companies enough time to review and im-
prove their internal processes, the current draft pro-
vides for a transition period of two years so that the
new act will take effect at the end of 2022 at the earli-
est.

AT A GLANCE

Overview of the new act in the draft law

— The basis for corporate sanctions is a ‘company
crime’. This refers to offences that have either vi-
olated obligations concerning the company or
have enriched or were intended to enrich the com-
pany. Tax evasion, to the extentit was committed
for the company's benefit, is also an example of
such an offence.

— Company crimes can lead to heavy fines. The
amount of the sanction will be based on the size
of the company: companies with average annual
revenue of more than EUR 100 million could be
fined up to 10% of their annual revenue, while
companies with lower revenue could suffer fines
up to EUR 10 million. For groups, the corporate
sanction is based on total consolidated revenue.
In a situation of initial suspicion of a ‘corporate
crime’ public prosecutors will be obliged to initiate
proceedings against the company (legality princi-
ple). This constitutes a change as previously im-
posing of a corporate fine under Section 30 of the
German Act on Regulatory Offences [so-called
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“OWiG"] was at the respective authority's discre-
tion (opportunity principle).

— Itis mentioned in the explanation for the new reg-
ulation that (tax) CMS measures can mitigate the
sanctions.

What does the new act mean for companies?

Due to the introduction of the legality principle, it is
expected that more preliminary proceedings will be
initiated in the future. If tax is not paid properly, for in-
stance due to inadequately organised tax processes,
companies must be prepared to defend themselves
against the allegation of tax evasion as part of prelim-
inary proceedings. This should apply especially for
transactional taxes such as VAT, as the associated
processes are complex and thus prone to error.

Example: The company introduces a new busi-
ness line

— In this process, the company must ensure that the
goods and services sourced and rendered in this
connection are subjected to a VAT evaluation by
the tax department or an external tax advisor.

— In this context, it must also be ensured that the
VAT is accurately reflected in the operational pro-
cesses. It may also become apparent that adjust-
ments need to be made to the system.

— The results of the VAT evaluation and the implica-
tions for the processing of invoices should be
communicated to the customer and be considered
from an economic perspective when the business
case is evaluated.

— In subsequent years, it must also be ensured that
any legal changes are incorporated into the pro-
cess- and system-handling.

If something goes wrong, for example because nec-
essary system adjustments are not made and tax is
ultimately not paid appropriately, public prosecutors
will in future be obliged to investigate at company
level whether the error was intentional (i.e. if some-
one in the company may have “approved” or
acknowledged the mistreatment without taking
measures for correction).

In such case, it will be critical to demonstrate that an
effective tax CMS was in place including risk mitiga-
tion measures for preventing misstatements and er-
rors and a regular monitoring whether such measures
were factually carried out.

Particularly in the field of transactional taxes, where
the processes show a high level of complexity due to
the large number of interfaces and people involved,
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this represents a particular challenge — one that can
be addressed only with a comprehensive tax CMS
whose implementation is continually monitored.

OUTLOOK

Companies need to prepare for the new legal require-
ments during the transitional period.

Existing tax CMS measures should be reviewed in or-
der to ensure that they are up to date. Companies
must also ensure that mitigation measures canbe ev-
idenced, and that regular monitoring is performed e.g.
by spot checks. A tax CMS existing only on paper will
not release from liability nor mitigate sanctions.

Once the (tax-) CMS is established, companies may
consider verifying the system's appropriate design
and effectiveness according to the relevant audit
standards.
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