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1. Transparency Register

INTRO

As of 1 August 2021: Discontinuation of “fictitious notification”

To implement requirements under EU law, the transparency register
is converted into a full and independent register.

This for example means that the reference to entries in the
commercial register no longer eliminates the reporting obligation.

As a result, all companies are now required to report their beneficial
owners/fictitious beneficial owners. The previous simplification is

no longer applicable and is replaced by a requirement to take action.

Transition period
— 31st March 2022 (AG, SE, KGaA)

— 30th June 2022 (including but not limited to GmbH,
Genossenschaft, Europaische Genossenschaft or Partnerschaft)

— 31st December 2022 (all other types of company, including KG)
AT A GLANCE

The challenge

In order to prevent money laundering and terror financing legal
persons under private law, registered partnerships, trusts and

comparable legal entities must report information on beneficial
ownership to the transparency register.
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In particular, the common legal forms - limited
liability company [GmbH] - limited partnership
[GmbH & Co. KG] - corporation limited by shares
[Aktiengesellschaft] are required to analyse their
ultimate beneficial owners and take action.
Beneficial owner - who is affected?

A beneficial owner is anyone who either:

— controls more than 25% of ownership interest, or
— controls more than 25% of the voting rights or
— exercises control in a comparable way.
Particularly, in the case of complex and multi-tier

ownership structures, as well as in the case of a
GmbH & Co. KG, particularities may need to be

considered in order to determine the beneficial owner.

In addition, it should be checked whether voting
rights agreements, voting rights pools or comparable
special rules, that deviate from the situation on paper,
have been agreed between the shareholders.

Negative control may mean obligation to notify the
register

The German Federal Office of Administration, which
is responsible for the Transparency Register,
continues to define “control in a comparable way” as
so-called negative control. That means that if an
individual shareholder (perhaps at the level of the
parent company) can block decisions made at the
shareholders’ meeting due to

— voting rights (requires a certain majority)
— veto rights
— consensus requirements

he/she is also considered to be a beneficial owner,
even if his/her ownership interest/voting share is
(significantly) below 25%.

Increased risk of consequences if reports are
incorrect/not made

This topic is particularly significant, as “obliged
entities under the German Anti-Money Laundering
Act [GwG@G] are required to obtain and review an
extract from the Transparency Register in the course
of identifying business partners. If they identify any
deviations from the information they have, they must
file a discrepancy report.
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In practice, banks and notaries in particular, but also
companies, file a considerable number of discrepancy
reports due to inconsistencies or missing entries in
the Transparency Register. The discrepancy reports
are checked by the Federal Office of Administration —
and if errors or missing reports are identified, fines
may be imposed.

According to its catalogue of fines, the Federal Office
of Administration uses the following formula to
calculate are Revenue-based fine:

— Standard rate (EUR 100-500)

— Factor | (1-2) Subjective element

— Factor Il (1-200) Revenue

— Factor Ill (1-10) Severity of the breach

If a GmbH with annual revenue of EUR 45 million
breaches the reporting requirements through
negligence and this is assessed as a medium breach,
this results in a fine of: EUR 500 x 1 x 45 x 3 = EUR
67.500,00

RECOMMENDATION

KPMG Law has been providing support in relation to
the Transparency Register since its introduction in
2017 and has extensive professional expertise in
determining beneficial ownership and defense advice
in administrative fine proceedings.

We would be glad to offer the following assistance:
® Analyzing beneficial ownerships
- Preliminary examination to determine the
beneficial owner, considering the specifics of
certain legal forms as well as the latest legal

opinion of the Federal Office of Administration

- Advice and support in cases involving the
negative control

® Support in filing notifications with the
Transparency Register

- Reporting the required information on the
(fictitious) beneficial owners to the
Transparency Register

® Preparation of defense advice in fine proceedings
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| TAX

1. Coalition agreement for a new federal
government

INTRO

Around nine weeks after the parliamentary elections,
the Social Democrats (SPD), the Greens (Blindnis
90/Die Grlinen), and the Free Democrats (FDP) have
agreed on a coalition agreement. The ministries, too,
were assigned to the different parties. The federal
ministry of finance goes to the FDP.

The coalition parties emphasize that fair taxes form
the basis for a state’s ability to act. The tax system

shall become much simpler for people and companies.

Digitalization and de-bureaucratization of the tax
administration shall be promoted. Tax evasion and
tax avoidance shall be combatted more intensely. The
coalition agreement provides for a large number of
individual tax measures.

AT A GLANCE
Corporate taxes and international tax law

— ,Super depreciation” for climate protection and
digital assets acquired or produced in 2022 and
2023.

— Prolongation of the extended loss offset (€10m
instead of €1m) until the end of 2023 and
extension of the loss carryback to the two
immediately preceding years.

— Extension of withholding taxation, in particular
through an adjustment of the DTTs, and
introduction of a limitation on interest rates to
supplement the interest limitation rules in order to
avoid undesired tax planning arrangements.

— Intensified combat of tax evasion, tax avoidance,
and aggressive tax arrangements.

— Introduction of a reporting obligation for national
tax arrangements of companies with a turnover of
more than €10m.

— Constant updating of the EU tax havens list (“EU
black list”), implementation of the OECD rules
against tax avoidance arrangements in the
international exchange of information about
financial accounts (CRS and FATCA) as well as
advocacy for an extension of the exchange of
information.
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— Active advocacy for the introduction of the global
minimum taxation.

— Film funding: analysis of the introduction of
investment obligations and tax incentive models
and creation of legal framework conditions in
order to structure the tax treatment of film co-
productions with legal certainty.

Environment and climate

— Company car taxation: for newly registered
vehicles, the current privileging of plug-in hybrid
vehicles is to be geared more towards purely
electric driving performance.

— Reallocation of the EU plastic tax to manufacturers
and distributors.

— Advocacy for the introduction of a Europe-wide
aviation tax, pending a European decision on the
introduction of a kerosene tax.

— Expiry of the promotion of renewable energies.
Analysis and adjustment of all exceptions from
the levy for renewable energies and the energy
taxes as well as the compensation regulations.

— Implementation of the EU Energy Tax Directive, i.a.
adjustment of the taxation levels of diesel and
petrol, review of the tax treatment of diesel
vehicles in the motor vehicle tax.

Real Estate

— More flexible structuring of the real estate transfer
tax by the Federal States, e.g. through a tax-
exempt allowance for the acquisition of owner-
occupied residential property.

— Closing of tax loopholes used by corporate groups
in the acquisition of real estate (share deals) for
reciprocal financing purposes.

— Increase of the depreciation rate for new
residential buildings from 2% to 3%.

— Combat of illegal financing of real estate through
suitable measures, i.a. through proof of taxation
required for commercial and private real estate
buyers from abroad for any acquisition of real
estate in Germany, as well as a ban on purchasing
real estate with cash.
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VAT
— Further development of import VAT.

— Combatting VAT fraud: introduction of a nation-
wide uniform electronic reporting system for the
preparation, verification and forwarding of
invoices. Advocacy for a definite VAT system (e.g.
reverse charge) at EU level.

Modernization of the taxation procedure and de-
bureaucratization

— Simplification of the tax system: advancement of
digitalization and de-bureaucratization of the tax
administration.

— Reduction of tax bureaucracy, e.g. through higher
thresholds and fully digitalized procedures.

— New Bureaucracy Relief Act to provide relief for
the economy, citizens as well as the
administration.

— Modernization and acceleration of corporate tax
audits, in particular through improved interfaces,
standardization and the sensible use of new
technologies.

— Establishment of a central organizational unit at
federal level to ensure the tax administration’s
ability to adapt to digital transformation and to
provide for a noticeable reduction in tax
bureaucracy.

— Strengthening of Customs, the Federal Central Tax
Office (BZSt), the Federal Financial Supervisory
Authority (BaFin), and the Financial Intelligence
Unit (FIU) in order to take strategic action against
tax evasion, financial market crimes, and money
laundering.

Other

— Extension of the tax regulation with respect to
working from home for employees until 31
December 2022 and evaluation.

— Making employee share ownership more
attractive, i.a. by a further increase of the tax
allowance.

— Increasing the so-called midi-job threshold to
€1,600 and the mini-job threshold to €520.

— Tax-free employer subsidies for household-related
services.
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— Abolishing existing tax law-related obstacles for
donations-in-kind to charitable organizations by
way of a legally safe, bureaucracy reduced and
simple regulation.

— Introduction of EU legal forms for associations
and foundations, simplification of the equivalence
tests to examine the non-profit status from other
member states, and thus relaxation for cross-
border donations and co-operations.

Comparison with the election programs

A whole range of fiscal proposals that were included
in the election programs of the coalition parties are
not mentioned in the coalition agreement. This
concerns for instance:

— Lowering of the corporate tax burden to max. 25%
(FDP)

— Limitation of the deductibility of manager salaries
(SPD, Biindnis 90/Die Griinen)

— Higher taxation of large assets and high income,
e.g. by increasing the tax rate, adjusting
inheritance tax, reintroducing wealth tax (SPD,
Biindnis 90/Die Grilinen)

— Lowering of the tax ratio for individuals to below
40% and complete abolition of the solidarity
surcharge (FDP)

OUTLOOK

After the three parties (SPD, Blindnis 90/Die Griinen
and FDP) voted in favor of the new coalition deal, it
was adopted on the 07 December 2021. Chancellor

Olaf Scholz was sworn in on 08 December 2021.

2. German Federal Tax Court (“BFH”) on the
‘competition’ between Section 1 of the
German Foreign Tax Act (AStG) and ‘transfer
pricing adjustment’ by assessing hidden
profit distributions

INTRO

If income corrections are made during a tax audit of
companies with cross-border group transactions, the
question of how to technically implement the
correction often arises.

© 2022 KPMG AG Wirtschaftspriifungsgesellschaft, a corporation under German law and a member firm of the KPMG global organization of independent member firms affiliated with KPMG

International Limited, a private English company limited by guarantee. All rights reserved.



KPMG

From the taxpayer’s point of view, a correction
according to sec. 1 Foreign Tax Act (“AStG”) is to be
preferred, since corresponding corrections "only" lead
to an increase in income.

On the other hand the tax authorities often tend to
assume a hidden profit distribution (sec. 8 Para. 3
German Corporation Tax Act (“KStG")), since in
addition to the off-balance sheet income correction a
capital gains tax of 25% is payable, unless there is an
exemption certificate for capital income under a
Double Tax Treaty obtained by the taxpayer.

BFH has dealt with the relation between se. 1 AStG
and a hidden profit distribution and concluded that,
contrary to the view of the tax authorities, there is no
priority between a hidden profit distribution and the
income adjustment provisions accord. to sec. 1 AStG
(ruling dated November 27, 2019, ref. | R 14/16).

Furthermore, BFH dealt with the application of the
European Court of Justice’s (ECJ) “Hornbach-
Baumarkt” decision regarding interest in the case of
group loans. The ruling is part of extensive case law
on intra-group financing relations that has recently
been issued. The current case concerned a waiver of
interest on loans in cross-border triangular
constellations.

AT A GLANCE
BFH decision dated November 27, 2019

In this case a German limited liability company
(“GmbH") owned 100% of the shares in another
GmbH and a Czech limited liability company. Both the
parent company and the German subsidiary granted
loans to the Czech company which bore interest at a
rate of 6.3%. In the year in dispute (2003), the loans
were retroactively made interest-free.

loan

6.3%
interest

Limited liable corp.

loan

Bt (R:Zee(;hblic
interest P
acquisition
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Initially, it was disputed whether a correction of the
income was to be made in accordance with sec. 1
AStG or section 8 (3) sentence 2 KStG.

BFH was of the opinion that a non-interest-bearing
loan also constitutes a foreign business relation under
sec. 1 (1) and (4) AStG as amended in 2003. In its view,
a correction was possible under both provisions (sec.
1 AStG and sec. 8 (3) sentence 2 KStG); i.e. would
apply in parallel. A correction under both provisions
would not apply if a correction had already been
made under one of the two provisions; the "applicable
domestic profit" should only be taxed once.

In the case of a hidden profit distribution in a
triangular case, according to BFH’s case, a hidden
profit distribution by the domestic subsidiary (in the
form of the interest waiver vis-a-vis the sister
company) to its parent company would in principle
initially result in an increase of income. However, in
terms of the relation between the parent company
and the foreign subsidiary, this waiver of interest
does not constitute a contributable asset. Therefore,
the transaction does not lead to an increase in the
parent company's investment (subsequent increase of
acquisition costs), but to an expense from the so-
called consumption of benefits.

However, if the application of the arm's length
principle leads to more extensive adjustments than
the other provisions, the more extensive adjustments
must be made in addition to the legal consequences
based on other provisions. In the case at hand, the
BFH adjusted the income on basis of sec. 1 (1) AStG.
Thus, the parent company’s and the subsidiary’s
interest waivers are to be added off-balance sheet in
each case under sec. 1 AStG.

In justification, BFH refers to a ruling dated December
4, 1996 in connection with the correction of income
under sec. 4 (5) German income tax act in relation to
the correction under a hidden profit distribution.

In these proceedings BFH referred some further
issues back to the competent Saxony Fiscal Court in
the first instance, as the plaintiff parent company had
not been given the opportunity, among other things,
to prove economic reasons for the waiver of interest.
This possibility resulted from the ECJ’s "Hornbach-
Baumarkt" decision (dated May 31, 2018, Case No. C-
382/16).

Even though BFH ruled that the taxpayer may choose
which provision (sec. 1 AStG or a hidden profit distri-
bution) to examine the two options’ legal consequences
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do not differ from each other, currently the German
Federal Ministry of Finance does not consider this
case law in the new Administrative Guidelines —
Transfer Pricing (Verwaltungsgrundsatze
Verrechnungspreise, AG TP) published on 14 July
2021.

The objective of an income adjustment is to identify
and determine the applicable domestic profit.
According to the AG TP, it must be assessed in each
individual case which German adjustment provision
applies. Depending on the individual case, sec. 1 AStG
must be applied in addition or instead of other
adjustment provisions. The Federal Ministry of
Finance does, therefore, not consider the BFH's case
law according to which a hidden profit distribution as
a legal instrument does not take precedence over a
correction based on sec. 1 AStG.

However, as administrative provisions, the AG TP
reflect the legal opinion of the German tax authorities
on pertinent legal regulations and therefore do not
directly bind the taxpayer.

Other relevant case law on intra-group loans

For some time now, BFH has been dealing with the
correction of income in connection with loan
agreements between internationally affiliated
companies.

BFH'’s decision dated 18 May 2021: Determination of
arm’s length interest on intra-group loans

— The comparable uncontrolled price (CUP) method
is preferable to the cost-plus method when several
methods are applicable

— The borrower’s credit risk or credit rating as part
of a group is generally determined based on his
stand-alone rating; A better group rating can
increase the creditworthiness of strategically
important companies

— The creditworthiness of the borrower and not the
financial capacity of the lender is decisive for the
transactional determination of third-party loan
interest

BFH'’s decision dated 18 May 2021: Excessive interest
on a shareholder loan as hidden profit distribution

— A third party would charge a risk premium for a
lack of collateral or subordination when grating a
loan

— When applying the internal comparable
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uncontrolled price, differences (especially in
seniority and rank) should be taken into account
by means of adjustment calculations

— In case of absence of the contractual collateral, the
borrower’s de facto financial capacity (for
collateral-lizing the intra-group loan) does not
exclude the application of the respective risk
premium

BFH'’s decision dated 09 June 2021: Income correction
as per sec. 1 (1) AStG in case of partial write-offs of
unsecured loan receivables issued in the group

— The lack of collateral is one of the factors, which,
when viewed as a whole, can lead to the
transaction considered not to be at arms’ length

— Whether an unsecured group loan is at arms’
length in the context of an overall consideration
depends on whether an unrelated third party
would have provided the loan under the same
conditions, where appropriate, by taking into
account a possible risk compensation

— If an unsecured group loan would only be at arms’
length in case of an interest rate higher than
agreed-upon, an income correction must be made
primarily in the amount of this difference.

OUTLOOK & RECOMMENDATION

BFH has been dealing with the correction of income in
connection with loan agreements between
internationally affiliated companies.

This shows the trend of an increasing
internationalization of corporate relations. Should the
tax authorities correct the income in similar cases
within the scope of a hidden profit distribution, the
constellation and the effects should be examined and,
if necessary, an appeal should be filed with reference
to BFH's current rulings.

3. German Federal Constitutional Court
ruling on the unconstitutionality of the
interest rate for tax payments and tax
refunds of 6% as of 2014

INTRO
As per the German Federal Constitutional Court’s

decision from 8 July 2021, the interest rate of 0.5% per
month on tax payments and tax refunds was deemed
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to be unconstitutional. The prevailing legislation is
still applicable for interest calculation periods until 31
December 2018. The legislator is expected to pass an
amendment of the interest rate by 31 July 2022 for
interest calculation periods starting from 1 January
2019.

Hence, this ruling of the German Federal
Constitutional Court has a high relevancy for all
German companies, as well as foreign corporations
with subsidiaries located in Ger-many. This pertains,
of course, also Japanese companies.

AT A GLANCE
Interest on tax payments and tax refunds

In accordance with Sec. 233a AO (German General
Fiscal Code), interest on tax payments and tax refunds
generally concerns income, corporate income, value
added and trade tax. This encompasses the period
between when the tax arises and its assessment. The
interest calculation period commences after the end
of an interest free grace-period of 15 months, starting
from the end of the calendar year in which the tax
arose. For example, the interest calculation period for
the 2018 corporate income tax assessment period
begins 1 April 2020.

It should be mentioned that, on account of the
coronavirus, the interest-free grace period for the
2019 assessment period was extended by six months,
to 21 months (start of the interest calculation period
from 1 October 2021) and by three months for the
2020 assessment period, to 18 months (start of the
interest calculation period from 1 July 2022). The
interest rate has been 0.5% per month.

Affected by the interest are those companies whose
taxes are assessed or amended after the end of the
interest-free grace period. This might especially
pertain to the amended tax assessment after a tax
audit, where there is typically also a longer interest
calculation period.

German Federal Constitutional Court ruling of 8 July
2021

Following the structurally low interest levels after the
financial crisis of 2008, the prevailing annual interest
rate of 6% revealed itself, no later than in 2014, to be
clearly unrealistic.

Even though there was already a discrepancy to the
market interest rates for interest calculation periods
until 2013, the low interest level had only become so
entrenched in 2013 that it then became apparent that
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the legal rate of interest was clearly unrealistic and
thus unconstitutional.

With the German Federal Constitutional Court ruling
of 8 July 2021, the court has now decided that the
interest rate of 0.5% on tax payments and tax refunds
per month is unconstitutional for interest calculation
periods starting from 1 January 2014. However, the
court does not question the constitutionality of the
interest charged on tax payments or tax refunds as
such. It was also decided that the prevailing law, that
is, the interest rate of 0.5%, continues to apply for
interest calculation periods up through 2018.
Additionally, interest on tax payments and refunds
affects only those amounts to be paid for interest
calculation periods starting 2019. Thus, different rates
could be applicable in cases where the interest
calculation period encompasses both periods. The
ruling concerns all legally collected tax types: income,
corporate income, value added and trade tax (also
wealth tax). The municipalities are in charge of the
trade tax and thus, those municipalities that are not
under the guidance of the BMF, might handle the
option of a provisional interest rate assessment
differently than the tax offices.

The legislator is now obligated to adopt a new
constitutional regulation by 31 July 2022.This can but
need not necessarily affect interest calculation periods
before 2019. Additionally, either a fixed interest rate
or a floating interest rate linked to a suitable reference
interest rate may be introduced by the legislator.

Letter of the German Federal Ministry of Finance
(BMF) of 17 September 2021

The German Federal Ministry of Finance responded to
the ruling of the German Federal Constitutional Court
with a letter, in which the Ministry further specified
and summarized the practical application of the
court’s decision.

The current legislation (i.e., the monthly interest rate
of 0.5%) may not be applied for interest calculation
periods after 31 December 2018. The following applies
to interest rate calculation periods from 1 January
2019:

— Sec. 233a in conjunction with Sec. 238 (1)
Sentence 1 AO is not applicable anymore due to
its infringement on Art. 3 (1) GG (Constitution
Law); Courts and administrative institutions are
therefore not allowed to apply these standards
anymore and ongoing proceedings are to be
suspended
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— “New” amounts of interest payments and refunds
may no longer be assessed on the basis of Sec.
233a in conjunction with Sec. 238 (1) Sentence 1
AO

— Unappealable interest determinations based on
the application of Sec. 233a in conjunction with
Sec. 238 (1) Sentence 1 AO are neither to be
reversed nor amended following the decision of
the Federal Constitutional Court (Sec. 79 (2)
Sentence 1 BVerfGG (Federal Constitutional Court
Act). However, enforcement of such a decision -
insofar as it has not yet been enforced - Is
inadmissible (Sec. 79 (2) Sentence 2 BVerfGG)

— Appeal procedures are to be suspended until the
new regulations are established; objections
against the suspension of the determination of
interest on refunds will be rejected as unfounded

— The suspension of execution is to be continued

For interest payment or refund modifications or
corrections, the following regulations apply for
interest calculation periods from 1 January 2019:

— In cases that include a reservation of verification
(potentially also provisionally), the reassessment
of interest is to be suspended; Provisional status is
to be maintained in cases of already determined
interest (Sec. 165 (1) Sentence 2 Nr. 2 AO)

— In cases with full or partial provisional status the
reassessment of interest is also to be suspended;
Provisionality is to be upheld for already
determined interest to the current extent (Sec. 165
(1) Sentence 2 Nr. 2 AO)

— In cases without reservation of review or
provisionality, the reassessment of interest is to
be suspended
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OUTLOOK

When implementing the future legislative amendment,
the tax authorities or municipalities (in the case of
trade tax) need to examing, for interest calculation
periods as of 2019, whether and to what extent an
amended interest assessment to the detriment of
taxpayers is in conflict with the protection of
legitimate expectation. Thus, when revoking or
amending a tax or interest assessment, it may not be
taken into account in a way that would be detrimental
to the taxpayer that the Federal Constitutional Court
determined the invalidity of a law.

According to prevailing opinion and established case
law of the German Federal Tax Court, the protection

of legitimate expectation fundamentally applies also

in the case of preliminary tax assessments.

According to the Federal Constitutional Court, the
unconstitutionality should also not be at the
taxpayer’s expense for other interest matters with the
same interest rate according to the Fiscal Code of
Germany (i.e., interest on deferrals, evasion and
suspension of collection). Proceedings are pending at
the German Federal Tax Court on the constitutionality
of these interest rates.
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provide accurate and timely information, there can be no
guarantee that such information is accurate as of the date
it is received or that it will continue to be accurate in the
future. No one should act on such information without
appropriate professional advice after a thorough
examination of the particular situation. Our services are
provided subject to our verification whether a provision of
the specific services is permissible in the individual case.
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KPMG global organization of independent member firms
affiliated with KPMG International Limited, a private
English company limited by guarantee. All rights
reserved.

The KPMG name and logo are trademarks used under
license by the independent member firms of the KPMG
global organization.
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