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) Backaround & Introduction

After more than five years of negotiations, on 17 December 2015, the “Agreement between the
Federal Republic of Germany and Japan for the Elimination of Double Taxation with respect to
Taxes on Income and to certain other Taxes and the Prevention of Tax Evasion and Avoidance” was
signed in Tokyo.

The new Double Tax Treaty (“new DTT") will replace the current DTT which dates from 1966
(partly amended in 1979 and 1983). High withholding tax rates in particular have been a
disadvantage of the current DTT, especially when compared to DTTs with e.g. the Netherlands or
the United Kingdom. Japanese parent companies had to pay 15% withholding tax when repatriating
profits from German subsidiaries directly to Japan.

Therefore, the new DTT is welcomed by both, tax payers and the governments to increase cross-
border investment.

While we informed you briefly about the key aspects of the new DTT in the Breaking Tax News
attached to the German Business Bulletin Volume 90 in December 2015, we are happy to update
on more details about the main contents and changes of the new DTT Japan-Germany in this
edition.

1) Top 10 aspects of the new DTT for corporations

1. Preamble

Compared to the current DTT, the wording of the title of the new DTT is complemented by “the
Prevention of Tax Evasion and Avoidance”, reflecting OECD discussions regarding the Base
Erosion and Profit Shifting (BEPS) project. The final report on Action 6 (Preventing the Granting of
Treaty Benefits), includes a recommendation to expressly state in the preamble of new DTTs that
the Contracting States should (a) intend to eliminate double taxation (b) without creating
opportunities for non-taxation or reduced taxation through tax evasion or avoidance.

Several amended or new clauses address the prevention of non-taxation, which will be highlighted
in the following.

2. Hybrid Entities

So called hybrid or transparent entities are still not deemed residents within the meaning of Art. 4
of the DTT. Pursuant to Art. 1 (2) of the new DTT, income derived through a hybrid entity is eligible
for benefits under the new agreement. However, precondition is that the respective income is
treated as taxable income in the Contracting State where the beneficiary of the income is resident.

This clause in the new DTT is in line with BEPS recommendations set out in the final report on
hybrid entities (Action 2: Neutralising the Effects of Hybrid Mismatch Arrangements). By this new
clause, non-taxed income from conflicting qualifications shall be avoided.
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In the past, income could remain untaxed if none of the Contracting States taxed the income
because of different qualifications of the income derived through or from a transparent entity or
different qualifications of the respective entity.

Practical Recommendation:
Since hybrid entity tax treatment is rather complex, please feel free to contact us, if you feel that

the new rule could apply for your business.

3. Residents covered by the new DTT

Art. 4 of the new DTT covers the definition of residents, i.e. persons covered by the treaty and thus
the persons that are eligible for the treaty benefits. In contrast to individuals, there is no so called
tie breaker rule for non-individual persons, e.g. companies, which determines the residency for
treaty purposes. Therefore, if a company is a resident of Germany and Japan according to local (tax)
law, the competent authorities of both Contracting States shall endeavour to determine by mutual
agreement the Contracting State of which such person shall be deemed to be a resident for the
purposes of the new DTT. They are, however, not obliged to determine the residency and, thus, a
risk of double taxation can remain in these cases.

Practical Recommendation:
It should be ensured that the place of management is the same as the registered place of the
company (e.g. place of management of the German GmbH is in Germany) to avoid complications

from a tax perspective.
In case the place of management is different from the registered place of the company, the risk of
double taxation could occur.

4. Business Profits, Permanent Establishments and Associated Enterprises

The definition of how to allocate business profits is provided for in Art. 7 of the new DTT: If a
company from one Contracting State carries out business through a permanent establishment (PE)
in the other Contracting State, the profits attributable to that permanent establishment are the
profits it might be expected to make if the PE would be own and independent business. This
includes profits arising in particular from its dealings with other parts of the enterprise, which shall
also be determined as if it was a separate and independent enterprise (engaged in the same or
similar activities under the same or similar conditions). This provision is in line with the Authorized
OECD Approach (AOA), which was implemented into domestic law in Germany and Japan and
which is now included in the new DTT. Under the AQA rules, significant people functions (SPF)
relevant for the attribution of assets and the attribution of chances and risks to the PE need to be
identified. Thereupon, capital (dotation capital) as well as assets and chances/risks are attributed to
the PE based on the determination of SPFs.

Independent from the new DTT, for Japanese tax purposes, the AOA will be applied to corporate
income tax to be imposed on foreign companies for any fiscal year beginning on or after 1 April
2016 and individual income tax to be imposed on non-resident individuals for 2017 income and
onwards.
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Similar to contractual agreements between third parties (e.g. rental or loan agreements), “dealings”
between a permanent establishment and its head office as well as transactions between
associated enterprises (see Art. 9 of the new DTT) must be in accordance with the arm’s length
principle. Otherwise, adjustments can be assessed by the tax authorities. In this respect, the other
contracting state shall make a corresponding adjustment in order to avoid double taxation. In
contrast to the current DTT, the new DTT includes a mandatory binding arbitration rule in its mutual
agreement procedures (see below).

Practical Recommendation:
It should be monitored how PEs in Germany or Japan are treated and if prerequisites for the
application of the AOA are met. In particular, it could be reviewed whether the remuneration for all

“dealings” meets the arm’s length criteria and (if dealings are planned and do not yet exist) that a
separate accounting and documentation system needs to be set up in order to comply with the
AOA.

5. Income from Dividends, Interest and Royalties

Withholding tax rates on dividend income, interest income or royalties were substantially lowered
or even tax exempt completely. In particular, Japanese parent companies will benefit from reduced
withholding tax rates on dividend payments from their German subsidiaries. While under the
current DTT profit repatriations from Germany to Japan are subject to withholding taxes amounting
to 15% (and profit repatriations from Japan to Germany are subject to a withholding tax rate of
10%).

a) Dividends (Article 10)

Reduced withholding taxes apply to beneficial owners that are companies with the exception of
partnerships. Withholding taxes on dividends are fully exempt, if the beneficial owner is a company
holding at least 25% of the dividend paying company for 18 months*. The tax rate is reduced to
5%, if the beneficial owner is a company holding at least 10% for 6 months*. In all other cases, the
withholding tax rate on dividends is still 15%.

* This means a period of 18 or 6 months ending on the date on which the entitlement to the
dividends is determined.

b) Interest (Article 11) and Royalties (Article 12)

Interest income and income from royalties is, in general, completely tax exempt. The source state
may, however, tax the portion of interest or royalty income, which exceeds — due to a special
relationship between the parties — the amount which would have been agreed upon the parties in
the absence of such relationship, i.e. under the arm’s length principle between unrelated third
parties.

Practical recommendation:
From a German tax perspective, Japanese companies must apply for the exemption of withholding
tax or reduced tax rates at the German Federal Tax Office (“Bundeszentralamt fur Steuern”). In

principle, the WHT exemption certificate should be obtained before the respective dividend,
interest or royalty payment is made. This applies also for cases where so-called “deemed
dividends” (i.e. hidden profit distributions) are assessed by tax authorities during tax audits.
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Further, German anti-treaty shopping rules need to be considered.

In addition, in case of recent reorganizations, the above holding periods should be observed before
distributing dividends with 0% respectively 5% withholding tax.

Side note. Exceptional rules

Paragraph four of the protocol signed together with the new DTT provides for exceptional rules for
investment income. The following income will be taxed according to the domestic tax laws of each
contracting state:

Japan
The following income or gains arising in Japan will be taxed in Japan according to Japanese tax law:

— Dividends paid by a company which is entitled to a deduction for dividends paid to its
beneficiaries in computing its taxable income for Japanese tax purposes;

— Interest that is determined by reference to receipts, sales, income, profits or other cash flow of
the debtor or a related person, to any change in the value of any property of the debtor or a
related person or to any dividend, partnership distribution or similar payment made by the debtor
or a related person, or any other interest similar to such interest;

— Income or gains derived by a silent partner in respect of a silent partnership (Tokumei Kumiai)
contract or other similar contract.

Germany

Income arising in Germany will be taxed in Germany according to German tax law, if the following
two preconditions are met:

— The income is derived from rights or debt claims carrying a right to participate in profits, including
income derived by a silent partner (stiller Gesellschafter) from his participation as such, or from a
loan with an interest rate linked to borrower’s profit (partiarisches Darlehen) or from profit
sharing bonds (Gewinnobligationen) within the meaning of the German tax law, and

— The income is deductible in the determination of profits of the debtor of such income.

Furthermore, in accordance with paragraph five of the protocol, the reduced tax rates of 0% and
5% for dividends will not apply to dividends paid by a German real estate investment trust company
with listed share capital (Real Estate Investment Trust Aktiengesellschaft) and by a German
investment fund.

6. Property holding companies

There have been only minor changes to Art. 13 compared to the current DTT. As a general rule,
according to Art. 13 (1) of the new DTT, capital gains from the sale of immovable property that is
located in one Contracting State, i.e. an asset deal, is taxable in that State. The new DTT provides
for an additional clause relating to the sale of shares in a company holding property located in the
other contracting state. The sale of shares of a company deriving at least 50% of the value of its
property directly or indirectly from immovable property is taxable in the other contracting state
according to Art. 13 (2) of the new DTT. Asset and share deals are thus treated alike, if the majority
of the company'’s value consists of immovable property.
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7. Entitlement to Treaty Benefits

The newly added Art. 21 of the new DTT
provides for substantial so called “anti-treaty
shopping rules”. These are basically in
accordance with the OECD recommendations
from the BEPS project (Action 6: Preventing the
Granting of Treaty Benefits in Inappropriate
Circumstances). Limitation on Benefits Rules
(LOB) as well as a Principle Purpose Test (PPT)
were included, so that only those residents of
the contracting states that are eligible will be
allowed to benefit from the treaty. LOB and
PPT clauses have already been included in
various other DTTs concluded by Japan and
Germany in order to avoid treaty abuse and tax
evasion. Due to the complexity of these tests,
the key aspects of the LOB will be summarized
in the following.
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LOB:
Qualified person?

No

Equivalent Active
Beneficiary Business
Test Test

No treaty benefits,
unless obtaining
benefits is not
main purpose

Entitlement to treaty benefits

Domestic rules, which are already in place under German and Japanese tax law and which prevent
treaty shopping shall be complemented with the treaty rules. In principle, in order to take advantage
of the treaty’s benefits, the resident needs to meet the conditions of (a) the respective article, e.g.
for reduced withholding tax rates on dividends (Art. 10), as well as (b) the additional tests stipulated

in Art. 21 of the new DTT.

The LOB test provides for several tests shown in the diagram above.

Qualified Person Test

In general, only a so called “qualified person” shall be entitled to make use of the treaty benefits,

such as reduced withholding tax rates.

In detail:

— Art. 21 (2) of the new DTT lists the types of qualified persons, such as — among others —
individuals, government entities, companies whose principal class of shares is listed or
registered and is regularly traded on one or more recognized stock exchanges as well as any
other entity, if at least 65% of the voting shares are owned by residents that are qualified

persons.

If a company is not a qualified person according to Art. 21 (2) of the new DTT, it is nevertheless
entitled to the treaty benefits if it meets one of the following tests according to Art. 21 (3) of the

new DTT.

Equivalent Beneficiary Test

A certain minimum amount of the shares has to be held by persons, who would be entitled to the
treaty benefit if they had derived the income directly.
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In detail:

— At least 65% of the voting shares of the person are owned, directly or indirectly, by persons
who, if they had derived the income directly, would be entitled to equivalent or more
favourable benefits under the new DTT; or

— atleast 90% of the voting shares of the person are owned, directly or indirectly, by persons
who, if they had derived the income directly, would, under the new DTT or another DTT that
the Contracting State from which the income arises has concluded with another State, be
entitled to equivalent or more favourable benefits.

Active Business Test

The resident of one Contracting State is entitled to a benefit of the new DTT in respect of income
from the other Contracting State if that resident is engaged in the active conduct of a business.

In detail:

— Active business excludes the business of the making, managing or holding investments (e.g.
licenses, IP, etc.) for the person’s own account, unless the business is banking, insurance or
securities business carried on by a bank, insurance company or securities dealer.

If none of the above tests is met, the resident that derives income from the other Contracting State
can still apply the relevant treaty benefit, if the competent authority of the other Contracting State
certifies that the resident is not considered to have obtained such benefit as principal purpose.

In return, any inappropriate circumstances, which were established solely based on the purpose to
obtain a treaty benefit, should be prevented so that even meeting the above criteria does not
satisfy if treaty abuse is intended.

Practical recommendation:
It should be monitored, if the above mentioned prerequisites are fulfilled in order to benefit from
the new DTT's benefits. From our experience, Japanese based companies usually are engaged in

active trading or manufacturing, i.e. the active conduct of business criteria should be fulfilled. Some
Japanese companies are “Holding” companies without sufficient substances (e.g. in UK, NL, etc.).
In such cases an analysis of treaty entitlements is recommendable.

8. Elimination of Double Taxation

Resident of Japan

Japan applies the tax credit method: Where a resident of Japan derives income from Germany
which may be taxed in Germany according to the new DTT, the amount of German tax payable in
respect of that income shall be allowed as a credit against the Japanese tax imposed on that
resident. The amount of credit, however, shall not exceed the amount of the Japanese tax which
would be levied on that income. In addition, since 2009 foreign dividends are 95% tax exempt for
Japanese corporations.
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Resident of Germany

As a general rule, Germany applies the exemption method. A progressive tax rate applies to
individuals and the Japanese income, which is exempt, is taken into account to determine that tax
rate ("progression reservation”)

However, there are special rules governing a switch over to the credit method for certain types of
income. In particular, the credit method is applied to dividend income, on which Japan has levied
withholding taxes, income from the sale of shares in property holding companies (see above) or on
any income, on which Japan has the taxing right but where the taxing right was not used and no
tax was levied by Japan (so called subject-to-tax clause).

9. Mutual Agreement Procedure

A welcomed novelty of the new DTT is the revised mutual agreement procedure in Art. 24. It now
includes a clause for mandatory binding arbitration rules.

Finalization
of Tax Audit

Domestic
Process

Asae t
Motice 2013

Fiscal

Filling an courd

appeal

proceeding

Recommandation: ta apply for
8 suspanaion of procesding (i
riecessany |- 1 months panod
after recaipt of amanded tax
ALLEIRMBNS

B Prazentation Murtual ekl
F'T'D cess | of the case Agreement

(if o mutual
Sgreementis
ached within 2
woars of mutual
agresment

Art 23 DTT
within 2 years

According to protocol:

of the relevant
measure

Tax authorities can agree to cover by
new arbitration rules also periods
before effectiveness (1 January 2017)

Do .:,g g .;gd_'.:.

Within three years of the notification about an action that resulted in taxation not in accordance
with the new DTT, a resident of a Contracting State may present his case to the competent
authority of that state. The competent authority of the Contracting State shall then, if it is not itself
able to arrive at a satisfactory solution, resolve the case by mutual agreement with the competent
authority of the other Contracting State.

If the two competent authorities are still unable to reach an agreement to resolve that case within
two years, any unresolved issues from the case shall be resolved by arbitration, if the person
affected requests to do so.

Paragraph ten of the protocol signed together with the new DTT provides for detailed rules on how
the arbitration procedures, e.g. the arbitration panel and its financing, shall be established.

© 2016 KPMG AG Wirtschaftsprifungsgesellschaft, a member firm of the KPMG network of independent member firms
affiliated with KPMG International Cooperative (“KPMG International”), a Swiss entity. All rights reserved.



m German Business Bulletin | Vol. 91 | May 2016 | 22

The implementation of a mandatory binding arbitration rule and the limited time frame of two years
to solve the case by arbitration strengthen the tax payers’ position when a (double) taxation not in
accordance with the new DTT occurs. It ensures legal certainty for the tax payers involved.

Practical recommendation:
The binding arbitration rule will become important in the future, especially in transfer pricing

adjustment cases. In the past, those adjustments could have often led to double taxation and a final
effective taxation of more than 50% on the income. The newly added binding arbitration shall avoid
double taxation and solve such cases. Please see the example below for more practical advice.

Side note:

According to the protocol, Art. 24 of the new DTT may be applied to cases, which fall under the old
DTT, if the Contracting States agree that the case is suitable for arbitration. These cases may be
submitted to arbitration after two years from the entry in force of the new DTT (see below).

10. Entry into Force

The new DTT has been signed by the governments of both states on 17 December 2015. As a next
step, both governments undertake the internal procedures necessary for the entry into force of the
new DTT, i.e. the transposition into national law of both Contracting States. According to Art. 31 of
the new DTT, each of the Contracting States shall then inform the other Contracting State
confirming that the necessary procedures have been completed.

The Agreement will enter into force on the 30" day after the date of receipt of the latter
notification.

In general, it will become applicable for taxes, which are levied for a certain period of time, e.g. a
fiscal year, for periods beginning on or after 1 January of the year following the year in which the
new DTT entered into force.

For taxes, which are withheld at the source, the new DTT will likewise be applicable on 1 January
of the year following the year in which the new DTT entered into force.

Assuming that the internal procedures necessary for the entry into force will be completed in Japan
and Germany in the course of the year 2016 and the notifications will be exchanged before
December 2016, the new DTT should be applicable on 1 January 2017.

With entry into force of the new DTT, the current DTT between Germany and Japan (of 22 April
1966) will no longer be valid. Notwithstanding this, the provisions of the current DTT shall continue
to apply to cases having occurred prior to the date upon which the new DTT has become applicable
(Art. 31 (6) and (7) of the new DTT).
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1) Practical Examples

1. Taxation of dividends

Sample case:

A Japanese corporation has held 100% of the shares in a German corporation for 5 years. The
German entity is selling and distributing products manufactured by the Japanese head quarter for
the European market.

Sample Structure: Alternative Structure:

Under the current DTT, dividends paid from the German entity to the Japanese parent company,
who is the beneficial owner of the dividend, will be taxed at a withholding tax rate of 15%. This
means, if profit before tax in Germany would be 1 Mio. €, in a first step German CIT and TT of
approximately 30% would be assessed. The remaining 700 k€ would be subject to 15%
withholding tax, so that net 595 k€ could be distributed to Japan.

Under the new DTT, the same dividend paid from the German entity to its Japanese parent
company will be tax exempt according to Art. 10 of the new DTT, so that the full amount of 700 k€
can be distributed.

Please keep in mind, that the Japanese parent company must apply for the exemption of
withholding tax or reduced tax rates at the German Federal Tax Office (“Bundeszentralamt fur
Steuern”). In principle, the WHT exemption certificate should be obtained before the respective
dividend payment is made.

Alternative structure: An insubstantial holding company (i.e. for instance a “paper” company
without own business activities etc.) located in the Netherlands is placed in between the
Japanese and the German entity, holding 100% of the shares in the German GmbH.

In general, a dividend from GerCo, a German company, to NLCo, a Dutch company, is generally
tax exempt under the EU Parent-Subsidiary Directive. Furthermore, the DTT between the
Netherlands and Japan provides for 0% withholding tax, so that eventually full divided amount
could be paid from Germany via the Netherlands to Japan (i.e. 700 k€). However, taking into
account that the Dutch holding company has no substance and no economic reason for its
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existence, Sec. 50d (3) German Income Tax Act (the German anti treaty shopping rules) will
apply. Accordingly, the dividend from the German entity to the Dutch entity will not be tax
exempt, notwithstanding the provisions of the EU Parent-Subsidiary Directive. This unilateral rule
aims at avoiding the abuse of treaty benefits.

Due to the lack of substance, the relation between GerCo and JapanCo is taken into account to
determine withholding taxes. Therefore, substance requirements must be monitored in order to
avoid the application of treaty shopping rules. However, as a matter of fact, under the DTT, there
would be no further difference as even applying the new DTT between Germany and Japan
directly 0% withholding tax rate may apply (if the preconditions are met).

2. Taxation after transfer pricing adjustments in Germany

Sample case:

After a tax audit in Germany, the tax auditor adjusts the profits that the German entity generated
from distributing products that are bought from the Japanese head office. According to the analysis
of the tax authorities, transfer pricing rates for the products sold by the Japanese head office to its
German subsidiary, were too high resulting in a profit margin of the German subsidiary that was too
low taking into account the functions performed by the German subsidiary. In consequence,
according to the tax auditor, the German tax base had to be adjusted, i.e. the taxable profit in
Germany is increased and subject to regular income taxation in Germany (approx. 30% including
corporate income tax, trade tax and solidarity surcharge).

It is further regarded as a hidden profit distribution from the German entity to its Japanese parent
company. A hidden profit distribution is treated like a regular dividend for withholding tax purposes.

Under the current DTT, this hidden profit distribution would be subject to withholding tax at a rate
of 15% in addition to the taxation at the level of the German entity of approximately 30%.
However, profit reduction at the level of the German entity will not automatically lead to a
corresponding profit adjustment at the level of the Japanese parent company. An increase of the
German tax base by adjusting the intercompany prices would theoretically decrease the profit in
Japan, which is already taxed. This double taxation arising from tax audit adjustments, like transfer
pricing in the case at hand, could only be resolved by a corresponding profit reduction at the level of
the Japanese entity. The Japanese tax authorities would be required to decrease the taxable profit
of the Japanese parent company accordingly. Art. 24/25 of the current DTT, however, does not
provide for a mandatory binding mutual agreement procedure. Double taxation therefore becomes
final if the competent authorities are not able to reach an agreement.

Due to the revision of Art. 10 in the new DTT, withholding taxes on dividends are (under certain
conditions, which are assumed to be fulfilled in the case described above) lowered to 0%. The
hidden profit distribution resulting from the transfer price adjustment is thus exempt from
withholding taxation in Germany.

A double taxation as regards the profit adjustment, however, remains as long as the competent tax
authorities do not agree on a corresponding adjustment. As described above, Art. 24 of the new
DTT provides for a mutual agreement procedure including a mandatory binding arbitration rule in
case the competent authorities of the two Contracting States are unable to reach a mutual
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agreement. In consequence, double taxation should be resolved by corresponding adjustments and
the profit should only be subject to taxation in one Contracting State.

3. New Possibilities:
Distribution over Germany

The new DTT could lead to new possibilities
regarding profit repatriation from group
subsidiaries/entities located in other countries to
the Japanese headquarter. It could be
advantageous to distribute dividends via
Germany in the future in cases where Germany
has favourable DTT conditions with that country
and provided that the German subsidiary fulfils
all relevant preconditions. A direct distribution
from a subsidiary, e.g. in Turkey, Russia, or
Finland, to a Japanese company leads to
withholding taxes of 10-15% under current DTT
rules. However, a distribution in a first step to
Germany, e.g. a German GmbH, could decrease
withholding taxes to 0-5% and a final
distribution from Germany to Japan is now tax
exempt under the conditions of the new DTT as
described above. Please note that 5% of the
dividend received by the German GmbH are
treated as non-deductible expenses according to
Sec. 8b German Corporate Income Tax Act.

4. Planned dividend payments:

How to benefit from reduced withholding taxes on dividends?

— The new DTT will be applicable on 1 January of the calendar year following the year in which the
new DTT enters into force. We assume that internal procedures necessary in Germany and
Japan should be completed before December 2016 so that an application of the new DTT in
2017 is expected.

— In the case of dividend payments, in general, the date of shareholders’ resolution is decisive for
the determination of the withholding tax and the respective withholding tax return, if no further
details are provided therein. If, however, in the resolution, a later dividend payment date is
determined, that date is decisive. In order to take advantage of the treaty benefits of the new
DTT, especially reduced withholding tax rates, any dividend payments, which are planned for the
near future, should therefore be postponed until the new DTT becomes applicable, whereas the
shareholder resolution can be prepared already now if the payment date is after the
effectiveness of the new DTT in 2017.

— It should be kept in mind that the reduced withholding tax rate on dividends is subject to certain
requirements as described above. Further, the beneficiary, i.e. the Japanese parent company,
has to meet the Limitation on Benefits rule in Art. 21 of the new DTT. However, as long as there
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is an active business conducted in the receiving company, these conditions should, in general,
be fulfilled.

— As mentioned above, the Japanese parent company must apply for the exemption of
withholding tax or reduced tax rates at the German Federal Tax Office (“Bundeszentralamt fur
Steuern”). In principle, the WHT exemption certificate should be obtained before the respective
dividend payment is made. Otherwise, later refund proceedings have to be considered.

— Once the above conditions are addressed, respectively fulfilled, dividend distributions from
Germany to Japan may be arranged without withholding tax considerations. This would apply not
only to profits earned after 2017, but also to retained earnings from past financial years.

V) Recommendations

We recommend to monitor the potential impact for your business operations, including potential
(EU) reorganization/relocation plans concerning your operations to Germany.

In addition, new withholding tax exemption certificates should be obtained from the German
Federal Tax Office (“Bundeszentralamt flr Steuern”) after the new DTT is enforced and
subsequently dividends, interest and royalties could be paid withholding tax free to Japan. In this
respect, KPMG is happy to assist you.

Any dividends planned for calendar year 2016 should be carefully reviewed and paid, if possible,
after the new DTT becomes applicable to benefit from reduced withholding tax rates. In this regard,
shareholder resolutions should clearly mention the later payment date. Again, your KPMG team is
happy to assist in drafting or reviewing the relevant documents.

For more information, feel free to contact us.

V) ShortNews

1. BFH refers constitutionality of interest deduction limitation rule to constitutional
court

In a decision dated 14 October 2015 (published on 10 February 2016), the German Federal Fiscal
Court (BFH) referred the question of whether the interest deduction limitation rule (for German tax
purposes “Zinsschranke”) is in line with German constitutional principles to the German
Constitutional Court (BVerfG). It is now up to the constitutional court to make a final decision on the
issue, while the BFH has taken the position that the German interest deduction limitation rule
violates constitutional principles.

Although it is difficult to predict how the constitutional court will decide, affected taxpayers whose
interest expenses were not fully deductible in the past due to the interest deduction limitation rule
should consider filing appeal against their tax assessment notice (if possible) with reference to the
pending case in order to keep the cases open.
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2. VAT - Also a partnership can be a controlled company in a VAT group

In its December 2015 decisions (published on 28 January 2016 the) the German Federal Fiscal
Court (BFH) concluded in response to a Court of Justice of the European Union (CJEU) decision on
the German VAT group rules that a partnership can be part of a VAT group.

Decisions at a glance:

— Contrary to existing case law, also a partnership can be a controlled company in a VAT group
provided that certain conditions are met.

— Formation of a tax group between sister companies is still not possible.

— Non-entrepreneurs still do not qualify as controlling entities.

Although it is not clear how the German tax authorities will react to the BFH decisions, we assume
that they will release guidance that the rules will not apply for previous years. \We recommend
reviewing VAT groups and company groups with regard to these decisions.

3. Energy Audit — Grace period ends in April 2016

According to para 8 ff. EDL-G (law on energy services), non-SME, i.e. large companies, and specific
communal companies were obliged to conduct an Energy Audit until 5 December 2015. An
additionally granted grace period ends at the end of April 2016.

Non-SME are defined by a certain size (more than 250 employees, turnover of more than EUR 50
million, balance sheet value of more than EUR 43 million). However, also SMEs are obliged to
conduct an Energy Audit if controlled by a non-SME.

Therefore, we advise to clarify whether a subsidiary of an SME that does not meet the size criteria
itself is nevertheless obliged to conduct an Energy Audit from a group perspective, especially
considering that violations can result in a fine up to EUR 50.000.
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