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n 29 September 2023, the

Luxembourg administra-

tive court of first instance
(Tribunal administratif) confirmed
the tax adjustment carried out by
the Luxembourg tax authorities
(Administration des contributions
directes) denying the recognition of
a foreign permanent establishment
(“PE”) within the meaning of the
double tax treaty between
the Unites States of Amer-
ica (“U.S.”) and Luxem- |
bourg, thus nullifying the
tax ruling previously
granted to the taxpayer
(Trib. administratif, 29 sep-
tembre 2023, n°46470).

Summary of the case

On 21 September 2016, the tax office informed
the complainant — a Luxembourg-based com-
pany (“Company”) active since more than a
decade — about its intention to challenge the tax
return filed by the Company for the fiscal year
2013. The Luxembourg tax authorities disagreed
on the existence - claimed by the taxpayer —of a
PE located in the U.S. and therefore on the Lux-
embourg exemption of the profits and wealth re-
portedly allocated to such PE.

On 15 November 2016, the Company sent an
amended tax return for 2013 to the tax office, as
well as a revised balance sheet to effectively at-
tribute to the U.S. branch a dividend in kind that
was one of the aspects discussed in the case. The
Luxembourg tax authorities, however, denied
the existence of any PE abroad, and conse-
quently refused to proceed to any correction of
the tax assessment issued.

On 27 December 2016, the complainant filed an
administrative claim (réclamation) to which the
Director of the Luxembourg tax authorities
failed to answer. Faced with the Director’s si-
lence for more than six months — as required by
the law — the Company finally decided to file an
appeal with the Luxembourg administrative
court of first instance.

Context of the decision

The use of U.S. branches by fully taxable Luxem-
bourg resident companies to perform holding
and intra-group financing activities has been pop-
ular with multinational enterprise in the 2010’s.

On 19 June 2018, the Luxembourg government is-
sued bill of law 7318 for the transposition into Lux-
embourg domestic tax law of Directive (2016/1164)
of 12 July 2016, referred to as the Anti-Tax Avoid-
ance Directive (ATAD 1)®. This bill was voted on
by the Luxembourg Parliament in December 2018

Administrative court judgment on
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_and published on 21 December 2018@.
_The scope of the law of 21 December
2018 is not limited to the transposition
of the ATAD 1. It notably also modifies
the domestic definition of PE.

/
“¥/516 StAnpG defines the concept of PE
| under Luxembourg domestic law. The
law of 21 December 2018 added provi-
sions regarding the definition of PEs
when they are located in countries
that have concluded a tax
| \treaty with Luxembourg,
| The law of 21 December
2018 also amended the
| StAnpG by adding a new
{ ‘\§16(5), which is designed to re-
| Isolve conflicts in interpreta-
|| tionregarding the existence of
\'a PE that could arise from the

interaction between the provi-
sions of domestic law and those of the relevant
tax treaty. The Administrative Circular of 22 Feb-
ruary 20190 clarified certain aspects of the new
text. The modification of the domestic definition
of the notion of PE took place in the context of the
drop down by the European Commission of its
State aid investigation on McDonald’s and the po-
litical willingness to ease potential challenges of
alleged PE lacking economic substance®.

The judgment under review is, however, based
on the previous version of §16 StAnpG.

The Luxembourg administrative court of first in-
stance’s decision illustrates once more that when
it comes to establishing the presence or not of a
foreign PE, the Luxembourg judge conducts a
thorough examination of the facts and evidence
brought by the taxpayer to support the claim.
This is nothing new. Recent court cases have al-
ready shed light on the level of details in which
the Luxembourg tax authorities are willing to go
when conducting this type of analysis®.

However, the judgement of 29 December 2023
goes one step further, as it takes place in a con-
text where a tax ruling had initially been granted
by the Luxembourg tax authorities on the very
topic at the core of the litigation, i.e., the exis-
tence or not of a PE of the Company in the US.
Indeed, prior to filing its 2013 tax return, the
Company provided the Luxembourg tax author-
ities with a detailed description of their envis-
aged restructuring and requested their
confirmation that, because of such restructuring,
its U.S. branch had the required substance to
qualify as a PE within the meaning of the double
tax treaty between Luxembourg and the US.

The Luxembourg tax authorities approved the
tax ruling with the express mention, though,
that based on the rule of good faith, the tax rul-
ing shall terminate if either the facts or circum-
stances described were incomplete or
inaccurate, the key elements of the actual trans-
action differ from the description provided in
the request for information, or the decision is no

more compliant with the national or interna-
tional law. The taxpayer tried to rely on such tax
ruling, first in its administrative claim, and then
subsequently before the administrative court, to
sustain its view that the Company actually had
a PE in the U.S. for the period covered. This
proved unsuccessful.

The principle of good faith mentioned in the tax
ruling, the syntax used, and reservations made
when the tax ruling was approved are common
practices and consistent with the general princi-
ple according to which a tax ruling is a mere in-
terpretation of the law based on facts and
circumstances.

This judgement clearly underscores that a tax
ruling, by itself, does not shield a taxpayer from
scrutiny by the Luxembourg tax authorities. In
the context of PEs, the Luxembourg tax author-
ities consistently requests the submission of ev-
idence proving the actual existence of the PE,
hence the importance of preemptively docu-
menting such structures.

Decision of the administrative court

While the administrative court of first instance
acknowledged that the taxpayer benefited from
a tax ruling recognizing the existence of a PE in
the U.S,, it hastened to clarify that such tax ruling
is not automatically applicable and that it was
granted based on a specific situation described
by the taxpayer at the time of the request.

The court also noted that the tax ruling con-
tained several express reservations, meaning
that certain conditions or limitations were ex-
plicitly specified in the tax ruling.

To decide on the case, the judge followed the
same approach as the Luxembourg tax authori-
ties and focused on verifying whether the situa-
tion at hand factually matched with the one
initially described by the taxpayer, based on
which the tax ruling was granted.

Several factors led the judge to deny the recog-
nition of a PE in the U.S. (and consequently the
distribution allegedly allocated to it), despite ex-
istence of the tax ruling:

- No evidence of the actual payment of divi-
dends to the U.S. branch has been provided;

- In its board resolution, the Company, as the
sole shareholder of the distributing U.S. com-
pany, approved the distribution directly for its
own account, without any reference to a distri-
bution to the U.S. branch;

- Some documents provided by the taxpayer ex-
hibit inconsistencies with each other, or they re-
main vague and ambiguous, especially regarding
the dates of the various transactions, not allowing
for a sufficient level of certainty to establish that
the restructuring as it was described in the tax
ruling request actually took place;

- Even in the context of its appeal, the Company
put forward certain dates that did not match
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those indicated in the documents provided in
support of its claim.

The judge noted inconsistencies between the
documents provided by the complainant and
the description of the facts in the tax ruling as
well as between the documents themselves.
Thus, the court concluded that it was not estab-
lished unequivocally that the key elements of the
transaction in the case at hand corresponded to
those described in the tax ruling request. Conse-
quently, according to the Luxembourg adminis-
trative court of first instance, the Luxembourg
tax authorities were under no obligation to
honor the tax ruling, particularly regarding the
recognition of the U.S. branch as a PE and, by ex-
tension, the exemption of the profits and wealth
allegedly allocated to such PE.

In light of its detailed and factual analysis, the
court approved the tax office’s decision to disre-
gard the revised tax balance submitted by the
complainant, along with the amended tax re-
turn, hence confirming the tax assessment for
2013 issued by the Luxembourg tax authorities.
Reading this judgement, it appears clear that the
consistency and robustness of the legal docu-
mentation is absolutely key.

We will be monitoring this case closely, and no-
tably whether or not the taxpayer intends to
lodge an appeal against the decision, as it still
has a few more days to decide, as of the date of
publication of this article.
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