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Capital Gains Tax

A new tax has emerged

Following the repeal of the income tax exemption on
foreign sourced income received in Malaysia by a
resident person since year 2022, a new tax called Capital
Gains Tax (“CGT”) has emerged effective from 1 January
2024, to further broaden the tax revenue for the

government. ‘

CGT is incorporated as part of the MITA. The class of
income on which tax is chargeable under the MITA has
been expanded by introducing a new subsection 4(aa)
gains or profits from the disposal of a capital asset to be
subject to CGT.

CGT is imposed on gains made by companies, LLPs,
trust bodies and co-operative societies (regardless of
whether incorporated in or outside Malaysia) from:

1) a disposal of shares in companies incorporated in Malaysia not listed on the stock exchange;

2) adisposal of shares of a controlled company incorporated outside Malaysia which owns real property
situated in Malaysia or shares of another controlled company, subject to meeting the 75% threshold
conditions (“Section 15C shares — see details below”); and

3) a disposal of capital assets situated outside Malaysia, when the gains are received in Malaysia.

“Capital asset” means movable or immovable property situated outside Malaysia including any rights
or interests thereof. This includes shares in a company incorporated outside Malaysia (which does
not fall within the scope of Section 15C shares) and intellectual property rights situated outside
Malaysia owned by the owner or licensee of the right who is a resident in Malaysia such as copyright,
patent, research and development, computer software and trademark. Further, based on the MIRB’s
response to the Joint Memorandum by the Professional Bodies on Issues Arising from 2024 Budget
Speech & Finance (No. 2) Bill 2023 (“the Joint Memorandum”) on 22 March 2024, capital assets also
include intangible assets such as cryptocurrency and online tokens.

“Disposal” means to sell, convey, transfer, assign, settle or alienate whether by agreement or by force of
law and includes a reduction of share capital and purchase by a company of its own shares. Itis
interesting to note from the MIRB’s response to the CGT questions posted in NTS 2023 that a
redemption of preference shares and winding up or strike off of a company are regarded as a disposal.
It should be considered whether or not a gain arises from the redemption of preference shares and
winding up / strike off of a company, and if no gain arises, there should be no tax impact apart from the
administrative filing of CGT return.

The “shares” for CGT purposes are defined under Section 65C of the MITA as:

a) stock and shares in a company;

b) loan stock and debentures issued by a company or any other corporate body incorporated in
Malaysia;

c) a member’s interest in a company not limited by shares whether or not it has a share capital; or

d) any option or other right in, over or relating to shares as defined in paragraphs (a) to (c).
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It has been proposed for the above definition of “shares” to be deleted pursuant to the ITA Amendment
Bill. With the deletion, the existing definition of shares under Section 2 of the MITA, i.e. shares in
relation to a company includes stock other than debenture stock, will be applicable for CGT purposes.
The above proposal will be effective upon the coming into operation of the ITA Amendment Act.

Based on the MIRB’s Guidelines on CGT for Shares Not Listed on the Stock Exchange (“CGT
Guidelines”) issued on 1 March 2024, at present, only “shares” with equity characteristics would fall
within the ambit of CGT. For instance, ordinary shares, preference shares, redeemable preference
shares, convertible bonds or long term loans with equity characteristics. The equity characteristics
include:

a) rights to receive non-fixed dividends;

b) the shareholder's interest in the remaining assets ranks after all the claims from other parties in the
event of a liquidation;

c) no maturity date; and

d) rights to vote.

Observation:

* The MIRB’s position that a liquidation constitutes a CGT event, does not accord with the legal
position that a liquidation involves a company disposing of its own assets then using those
proceeds to settle claims from creditors and then finally returning the remaining proceeds
(capital and retained earnings, if any) to the shareholders. There is no disposal event at the
shareholder level. To impose CGT on a liquidation would be to impose CGT on the disposal of
a Malaysian company of its Malaysia situated assets, which is treated as exempt under the
current legislation. Further evaluation and clarification from the MIRB is required for readily
accepting this position.

* The MIRB’s position on instruments with equity characteristics poses the following questions:

a) Based on the examples given in the CGT Guidelines which were released before the ITA
Amendment Bill, convertible bonds or long term loans with equity characteristics fall under
the scope of CGT i.e. the definition of “shares”. The MIRB seems to have adopted a wider
coverage than the statutory definition of “shares” in Section 2 of the MITA which limits
shares to stock excluding debenture stock. Further clarification is needed from the MIRB
whether the CGT Guidelines will be amended to be consistent with the definition of
“shares” in Section 2 of the MITA, upon gazettement of the ITA Amendment Act.

b) If an instrument has a combination of debt and equity characteristics, does having a single
equity characteristic cause the instrument to be ‘equity’ for CGT purposes, even though for
accounting purposes it may be classified as debt due to its dominant debt characteristics?
Given this uncertainty, further clarification is needed from the MIRB as to whether an
instrument would be viewed as “shares” for CGT purposes as long as it has any one of the
“equity” features as listed in the CGT Guidelines.
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Observation:

e Itis not defined in the MITA what constitutes “received in Malaysia” for CGT purposes.
However, based on the MIRB’s Guidelines on Tax Treatment on Gains from the Disposal of
Foreign Capital Assets Received from Outside Malaysia (“Foreign CGT Guidelines”), “received
in Malaysia” is defined as “transferred or brought into Malaysia, whether in the form of cash or
through electronic funds transfer; or both”, which is the same definition used in the taxation of
foreign sourced income. It appears that the MIRB has taken a literal approach in defining
“received in Malaysia”.

Clarification needs to be sought from the MIRB whether the following constitutes “received in

Malaysia”:

a) Shares of a foreign entity are exchanged with shares in a Malaysian entity, under a share
swap arrangement

b) Constructive receipt (e.g. disposal proceeds from outside Malaysia are transferred directly
to a property developer to purchase any property in Malaysia)

c) Disposal consideration is settled by way of issuance of promissory notes to the disposer in
Malaysia

Disposal of shares of a controlled company incorporated outside Malaysia —
Section 15C shares

Pursuant to Section 15C of the MITA, gains from the disposal of shares of a controlled company (a
company having not more than 50 members and controlled, in the manner described by Section 139 of
the MITA, by not more than 5 persons) incorporated outside Malaysia under the following scenarios
would be deemed to be derived from Malaysia:

Disposal of shares in a foreigh company that owns real property situated

in Malaysia

Condition: ‘ N
A Ltd (foreign company)
[i.e. a controlled
company]

Other tangible
% assets

* Defined value is
275% of A Ltd’s

The defined value of the real
property situated in Malaysia
(including any right or interest
thereof) owned by the foreign
company is not less than 75%
of the value of its total tangible
assets

Real property situated in
Malaysia *

total tangible assets

e o ——

- - — -
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2 Disposal of shares in a foreign company that owns shares in another

controlled company which owns real property situated in Malaysia

Conditions:

A Ltd (foreign company)
[i.e. a controlled
company]

owns real property situated

{
:
1
* Another controlled company |
1
1
1
|

in Malaysia, where the / \
defined value of the real R R A N

Company ABC ** :
(another controlled company, :
either incorporated in or :

1

1

1

Other tangible

property is not less than
assets

75% of the value of its total
tangible assets; and

outside Malaysia)

N e e - - ———

* The foreign company, which

is a controlled company, ** Defined value is

owns shares in another fo't’:;'/:a‘;;‘i‘b'l-;d's
control!ed company, where Other tangible —

the defined value of the assets

shares is not less than 75% Real property * Defined value is

of the value of its total situated in Malaysia * 2 75% of ABC’s

total tangible
assets

tangible assets

3 Disposal of shares in a foreign company that owns real property situated
in Malaysia and shares in another controlled company

(

: Company ABC **

: (another controlled company, either
1 incorporated in or outside Malaysia)
1

1

Condition: I’ \

I ** Defined value is A Ltd (foreign company) :

. I 275% of A Ltd’s [i.e. a controlled I

The defme.d value. of the re.al : total tangible assets company] !

property situated in Malaysia I |
|

and shares of another controlled . / \ |
. 1

company, owned by the foreign | % Other :

. 1 .

company is not less than 75% of . Real = iated tangible |

. . 1 eal property situate assets |

the value of its total tangible ! in Malaysia ** |

assets ! T ————— ,

1 V} :

| I

| |

| |

| |

| 1

1

% Other tangible
assets
Real property

situated in Malaysia* * Defined value is
2 75% of ABC’s

total tangible assets

© 2024 KPMG Tax Services Sdn. Bhd., a company incorporated under Malaysian law and a member firm of the KPMG global organization of independent member firms
affiliated with KPMG International Limited, a private English company limited by guarantee. All rights reserved.
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The MIRB has confirmed in its response to the Joint Memorandum that, the 75% threshold test needs to
be done on the date of acquisition of shares in a controlled company outside Malaysia.

Once the 75% threshold condition above is met and a disposal of shares of the controlled company
incorporated outside Malaysia falls within the ambit of Section 15C of MITA (i.e. ‘Section 15C shares’),
gains from the disposal of such shares will be deemed as Malaysian-sourced. This is notwithstanding
that at the time of disposal of such shares, the defined value of the real property and/or shares in
another controlled company may have dropped below 75% of the controlled company’s total tangible
assets.

The MIRB has clarified in its CGT Guidelines that:

a) Where the shares in a controlled company outside Malaysia have not met the 75% threshold
condition, Section 15C test needs to be performed whenever the controlled company acquires real
property situated in Malaysia and/or shares in another controlled company.

b) The Section 15C shares status can be removed, if at any time of the disposal of real property
situated in Malaysia and/or shares in another controlled company, the defined value of the real
property and/or shares in another controlled company drops below 75% of the controlled company’s
total tangible assets.

This seems to follow the timing of performing an RPC test under the RPGTA.

To provide further clarity, it has been proposed in the ITA Amendment Bill for the definition of “defined
value” to mean the market value of real property or the acquisition price of shares of another controlled
company to be determined in the following manner:

1) If the shares only become Section 15C shares after the date of acquisition, the acquisition price of
the shares shall be computed in accordance with the formula A/ B X C, where:

A “is the number of shares of the relevant company...”

B “is the total number of issued shares in the relevant company at the date of acquisition of the
shares of the relevant company...”

C is the defined value of the real property or shares or both owned by the relevant company at the
date of acquisition of the shares of the relevant company...”

2) If the shares are already Section 15C shares at the date of acquisition, the acquisition price shall be
based on the consideration paid, or deemed transacted at market value under certain circumstances.

The above proposal will be effective upon the coming into operation of the ITA Amendment Act.

Before CGT was introduced, Malaysia has already had in place RPGT, which is a tax imposed on the
disposal of real property situated in Malaysia and RPC shares.

With the introduction of CGT, the RPC provision in the RPGTA is no longer applicable to CGT-in scope
taxpayers i.e. companies, LLPs, trust bodies and co-operative societies, effective from 1 January 2024.
As a policy decision, the IRB has indicated in its CGT Guidelines that the existing shares in RPC under
the RPGTA (acquired before 1 January 2024) would automatically be regarded as Section 15C shares
for CGT-in scope taxpayers.
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Observation:

* Gains from the disposal of shares of a controlled company incorporated outside Malaysia are
not automatically treated as a foreign-sourced. However, a Section 15C test needs to be
performed. This is done by using a bottom-up approach of testing, at every level of
shareholding up to the ultimate holding company, as to whether the 75% threshold condition is
met. If the 75% threshold condition is met, the shares shall be treated as Section 15C shares
i.e. deemed as Malaysian-sourced, instead of foreign-sourced shares.

Tax exemption for CGT

Domestic exemption

Several tax exemptions have been proposed since the issuance of the 2024 Budget, which are
summarised as follows:

Capital assets situated Exemption in force:

outside Malaysia e Disposal of capital assets situated outside Malaysia (apart from

intellectual property rights) which is received in Malaysia from 1
January 2024 to 31 December 2026, provided that the qualifying
disposers comply with the conditions imposed by the MOF as
specified in the guidelines to be issued by the Director General of
MIRB under Section 134A of the MITA, which shall include the
economic substance requirements. Any deduction in relation to the
income exempted shall be disregarded in ascertaining the
chargeable income for that YA. A person who is carrying out the
business of banking, insurance, sea transport or air transport is not
eligible for the said exemption.

[Income Tax (Exemption) (No. 3) Order 2024]

Proposed (exemption order has yet to be gazetted):

e Unit trust funds will be exempted from CGT for the period from 1
January 2024 until 31 December 2028

Capital assets situated in ~ Exemption in force:
Malaysia / deemed

derived from Malaysia: e Disposal of shares of an unlisted company incorporated in Malaysia

during the period from 1 January 2024 until 29 February 2024

* Shares of an unlisted [Income Tax (Exemption) (No. 7) Order 2023]
company : : . .
incorporated in e Disposal of Section 15C shares during the period from 1 January

2024 until 29 February 2024
[Income Tax (Exemption) (No. 2) Order 2024]

Proposed (exemption order has yet to be gazetted):

Malaysia

e Section 15C shares

e Approved initial public offering
e Internal group restructuring
e Venture capital companies

e Unit trust funds will be exempted from CGT for the period from 1
January 2024 until 31 December 2028
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Observation:

* Based on the Foreign CGT Guidelines, the economic substance requirements for the CGT
exemption are as follows:

a) Employ adequate number of employees with necessary qualifications to carry out the
specified economic activities (i.e. investment holding or other than investment holding
activities) in Malaysia; and

b) Incur adequate amount of operating expenditure for carrying out the specified economic
activities in Malaysia.

The MIRB does not impose any minimum threshold and thus it is the taxpayers’ burden to
prove that it has met the economic substance requirements based on the facts of the case.
Nevertheless, the MIRB has indicated in the Joint Memorandum that, a written confirmation can
be issued to the taxpayers who wish to seek certainty in terms of meeting the economic
substance requirements for CGT exemption purposes, upon application.

In the Foreign CGT Guidelines, the MIRB has further clarified that a service director who is
employed based on a contract of service (instead of on a contract for service) can be
considered as an employee. On the other hand, a non-service director is not considered as an
employee for the exemption purposes.

Outsourcing of specified economic activities is permitted if the specified conditions are met.

Interaction with tax treaties

As CGT is incorporated as part of the MITA and treated as “income” for tax purposes, the existing DTAs
can be relied upon for treaty exemption, or bilateral relief if the same gains are subjected to tax in
Malaysia as well as in a foreign jurisdiction, in the event that such gains are not eligible for any domestic
exemption.

Observation:

* In applying the provisions in a DTA, taxpayers may need to consider the following in sequence:
a) lIs there a CGT Article in the DTA, or is any other article relevant to the scenario?
b) Is there any exemption provided in that CGT Article / other Article?
c) If no exemption is available, and the capital gains are taxed in Malaysia as well as the
foreign jurisdiction, is there any bilateral relief available in the DTA?

* If the tax treaty exemption and bilateral relief is not available, unilateral relief under Schedule 7
of the MITA may be considered. However, unilateral relief is more restrictive in the following
ways:

a) Malaysian-sourced income is not eligible for unilateral relief.
b) The unilateral credit allowed shall not exceed half of the foreign tax payable on that
income.

* For the purpose of applying DTA benefits, based on current practice, a taxpayer is only
required to furnish a copy of the certificate of residence of the non-resident. The MIRB has
clarified in its response to the Joint Memorandum that, where treaty exemption is applicable,
the exemption is given automatically without the need for any application or notification to be
made to the MIRB, and CGT filing is not required.
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Tax rates

The tax rates imposed on gains from the disposal of a capital asset are as follows:

Capital assets YA 2024 onwards

Capital assets situated outside Malaysia e Prevailing income tax rate on
chargeable income

Capital assets situated in Malaysia / deemed derived from
Malaysia (i.e. Section 15C shares):

¢ which were acquired before 1 January 2024 ¢ 10% on chargeable income / 2%
of gross on disposal price (at the
option of the disposer)

e which were acquired on or after 1 January 2024 e 10% on chargeable income

Tax compliance

Taxpayers do not need to take into account gains from the disposal of capital assets which fall under
CGT in their annual estimate of tax payable, under Section 107C of the MITA.

The disposer is obliged to furnish a prescribed form (i.e. CGT return form) to the MIRB electronically for
each taxable disposal of capital assets, within 60 days from the date of disposal. Any tax payable is due
on the same day.

Observation:

* Based on the MIRB’s CGT return form filing programme and its guide notes, CGT filing is not
required for the disposal of shares made during the period from 1 January 2024 until 29
February 2024, which is exempted from CGT.

* Itis theoretically possible for a foreign corporate seller to obtain a Malaysian Tax ldentification
Number for the purposes of performing such tax payment and filing, but whether this is generally
expected to be done by the foreign entity or local agents and how the MIRB will ensure
compliance (or pursue any non-paid / underpaid taxes) given that there is no withholding
obligation by either the buyer or the target of the transfer, is not yet clear.

* Based on the MIRB’s confirmation in the Joint Memorandum as well as its Foreign CGT
Guidelines, gains from the disposal of capital assets situated outside Malaysia would need to be
reported in the annual income tax return, in the YA of remittance. The reporting requirement will
apply even though the taxpayer is eligible to claim tax exemption if the taxpayer complied with
the economic substance requirement. In this respect, the 60-days filing requirement does not
apply to such disposal.
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Date of disposal

Date of disposal is important as it triggers the CGT provisions and its filing requirement. The
determination of date of disposal is summarised as follows:

There is written agreement

e Disposal or acquisition is subject to Government or State e The date of such approval
Government approval

e Conditional agreement (which require Government or e The date when last of all such
State Government approval) conditions is satisfied

e Cases other than the above e Date of the written agreement

There is no written agreement The date of completion:

e Date of ownership of the capital
asset is transferred by the
disposer; or

e The date on which the whole of
amount or value of the
consideration for the transfer has
been received by the disposer,

whichever is earlier.

Transfer of capital assets to trading stocks (deemed disposal) The date taken into trading stock

Certain disposal shall be deemed to be transacted at market value

In general, the disposal price shall be taken to be the value of the consideration for the disposal less the
prescribed allowable expenditure. However, there are circumstances where the consideration shall be
deemed to be equal to the market value of the capital asset at the time of the disposal, amongst others:

1) Where the capital asset is acquired / disposed of otherwise than by way of a bargain made at arm’s
length, in particular, by way of gift;

2) Where the capital asset is acquired / disposed of wholly or partly for a consideration that cannot be
valued; or

3) Where the transaction is between connected persons.

A question would then arise: How do we value shares in a company that is not listed on a stock
exchange?

Based on the CGT Guidelines, the MIRB has allowed taxpayers to use any reasonable and appropriate
valuation method in determining the market value of the unlisted shares. Among the possible methods is
the Net Tangible Asset method calculated based on the company’s financial statements.
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Losses from the disposal of capital assets

Generally, losses arising from the disposal of capital assets are allowable to be offset against the
adjusted income of the subsequent disposal of capital assets in the same basis period for a YA. Any
unutilised losses can be carried forward for 10 consecutive YAs.

However, the MIRB has expressed its view that losses from the disposal of capital assets situated in
Malaysia / deemed derived from Malaysia are not able to be set off against gains from the disposal of
capital assets situated outside Malaysia and vice versa.

Observation:

* The losses from the disposal of capital assets are ring-fenced, i.e. not allowed to be offset
against aggregate income from business or non-business source, and not allowed to be carried
back. In this respect, taxpayers need to take extra care when contemplating a series of
disposals of capital assets. Capital assets which will result in an allowable loss should be first
disposed of prior to the disposal of any capital asset that will result in a gain in order for an
offsetting to occur. In the MIRB’s explanatory note to the CGT return form, it is expressly
mentioned that where there is more than one disposal made within the same day, taxpayers are
allowed to notify the disposal of capital asset which resulted in an allowable loss as the first
asset to be disposed of.

* Example 7 of the CGT Guidelines implies that the current year adjusted losses shall be fully
utilised before utilising any unabsorbed losses brough forward from the prior YA. The MIRB has
updated its explanatory note to the CGT return form on 20 March 2024 to reiterate this position.

T}

A\

xxxxx
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CGT implication flowchart

Chargeable person:

Company, LLP, co-operative society and trust body

Is there a disposal of a capital
asset?

[

No i CGTis not
1 applicable.
1

_______________

Malaysian / deemed Malaysian source
' See next page

Capital asset situated in Malaysia

Unlisted shares of a company Section 15C sh other than unlisted shares of a
incorporated in Malaysia EcLon SIS company incorporated in Malaysia

or Section 15C shares

I The gains or profits are exempted from tax under \I

i Paragraph 38 of Schedule 6 of MITA. i

! i

_ Disposal made on or i It has been proposed for these capital assets be out of i

Disposal made before fror 1 J 2024 i scope for CGT purposes based on the ITA Amendment !

1 January 2024 after 1 January | Bill. Correspondingly, Paragraph 38 of Schedule 6 of i

i MITA is proposed to be deleted. i

! i

Yes i Additional remark for trust body i

! Realisation of investments relates to real property as !

T Tt \ Sl any i defined in the RPGTA shall not be treated as income of i

i CGTis not applicable. | exemption | the trust body [Note 1] :

i [Note 1] ! available? [ A J
I‘\ _______________________ /: T E T E T E T E T EEEEEE N

The gains or profits from the i
disposal of such capital asset is not i
subject to CGT. H

7

When was the said capital asset
acquired?

Before 1 January 2024 On or after 1 January 2024

The gains or profits would be subject to CGT at the rate of
either (at the choice of disposer):

The gains or profits would be subject to CGT at
the rate of 10% of chargeable income.

- 2% of gross on the disposal price
- 10% of chargeable income

To consider bilateral relief (for Section 15C
shares)

To consider bilateral relief (for Section 15C shares)

The CGT return needs to be filed and CGT payment needs to be remitted to the
MIRB within 60 days from the date of disposal of the capital asset.

Note 1: To consider RPGT implications.
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CGT implication flowchart (continued)

Chargeable person:

Company, LLP, co-operative society and trust body

Is there a disposal of a capital
asset?

[

i CGTis not
I applicable.
[}

N o

See previous page '

Malaysian / deemed Malaysian source Foreign source

Any capital asset
situated outside
Malaysia

Disposal made on or
after 1 January 2024

CGT is not applicable. Disposal made before
[Note 1] 1 January 2024

o

___________________________

TS S mmmmmmmmmsmmmmm e Proceeds
To consider CGT implication, remitted into

only upon remittance. Malaysia?

___________________________________________

CGT is not applicable as exemption is
provided to a non-resident person on income

Ay
1
i
1
i Is the disposer a
arising from sources outside Malaysia and ! P
1
1
i
1
/

received in Malaysia, under Paragraph 28, resident in Malaysia®?

Schedule 6 of MITA.

The gains or profits from the disposal of such
capital asset is not subject to CGT e.g.
taxpayer complied with the economic
substance requirement. However, the
reporting requirement will still apply.

Is there any
exemption
available?

,_____________

_______________________________

)
i The gains or profits would be i
| subject to CGT in the basis H
i period of remittance, atthe i
1 prevailing income tax rate. !
: i
1 1
1 1
1 1
1 1
' ;

To consider bilateral / unilateral
relief.

v

To be reported in the annual income tax return filing for the YA in which the proceeds
were remitted into Malaysia.

Note 1: To consider RPGT implications.
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Interaction with real property gains tax (“RPGT”)

With a shift from RPGT to CGT, affected taxpayers may wonder if they are now in a better off position
when disposing of shares which were previously caught under the RPC provision in the RPGTA. We

have summarised the distinct differences or similarities below:

- e

Definition of
disposal

Cost base (for
shares in a
Malaysian
company)

Cost base (for
shares in a
foreign company
— Section 15C
shares)

Disposal price

Losses arising
from the disposal

Sell, convey, transfer, assign, settle or
alienate whether by agreement or by
force of law

Based on the consideration paid, or
deemed transacted at market value
under certain circumstances, if it is
RPC shares at the date of acquisition

If it only turns into RPC shares after
the date of acquisition, the acquisition
price shall be computed based on
defined value

Based on the consideration paid, or
deemed transacted at market value
under certain circumstances, if it is
RPC shares at the date of acquisition

If it only turns into RPC shares after
the date of acquisition, the acquisition
price shall be computed based on
defined value

No deductions are allowed for:
e Enhancement expenditure

e Cost of establishing, preserving or
defending the owner’s title; and

e Incidental expenses on disposal
Not an allowable loss to offset against

other chargeable gains or to be carried
forward (i.e. permanently lost)

CGT

The same definition under RPGT is
adopted with a broadened scope,
which covers reduction of share
capital and purchase by a company of
its own shares

Based on the consideration paid, or
deemed transacted at market value
under certain circumstances

Based on the consideration paid, or
deemed transacted at market value
under certain circumstances, if it is
Section15C shares at the date of
acquisition

If it only turns into Section 15C shares
after the date of acquisition, the
acquisition price shall be computed
based on defined value

Deductions are allowed for these
expenses, although these expenses
are unlikely to be significant for a
disposal of shares

Allowable loss can be offset against
the adjusted income of the subsequent
disposal of capital assets in the same
YA. Any unutilised losses can be
carried forward for 10 consecutive
YAs.



Interest expense
attributable to the
acquisition of
shares

Tax rate

Exemptions
available for
restructuring
scheme

Double taxation
relief

Filing requirement
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RPGT

Not an allowable expense in RPGT
computation

Ranging from 10% to 30% on
chargeable income, depending on the
holding period before disposal

With the prior approval from the MIRB,
the transfer of assets between
companies in the same group receives
no gain and suffers no loss, if the
transferee company is a resident in
Malaysia and, amongst others:

e The transfer will bring about
greater efficiency in operation for
both transferor and transferee; or

e The transfer is pursuant to any
scheme of reorganisation,
reconstruction or amalgamation.

Not applicable, as RPGT is not a
covered tax under the DTA

e Both the disposer and acquirer are
required to file RPGT return within
60 days from the date of disposal.

e Where the disposal consideration
consists wholly or partly of money,
the acquirer is required to withhold
a certain amount of money (as
defined) and remit the amount to
the MIRB within 60 days from the
date of such disposal.

¢ Upon assessment by the MIRB, if
the final RPGT due is higher than
the amount withheld, the difference
should be paid by the disposer to
the MIRB within 30 days from the
date of Notice of Assessment.
Otherwise, the disposer may
request for a refund.

CGT

Not an allowable expense in CGT
computation

Asset acquired before 1 January 2024

10% on chargeable income / 2% of
gross on disposal price (at the option
of the disposer)

Asset acquired on or after 1 January
2024

10% on chargeable income

It is proposed in the 2024 Budget that
the following are exempted from CGT:

e Internal restructuring
¢ |Initial public offering
e Venture capital company

This is pending the issuance of the
relevant gazette orders to legislate this
exemption. It remains to be seen
whether prior application is required
and whether similar conditions
imposed under RPGT will be adopted.

Applicable, if the relief conditions are
met

e Only the disposer is required to file
CGT return within 60 days from the
date of disposal.

e There is no requirement for the
acquirer to withhold any amount
when making payment to the
disposer.

e Under the self-assessment
system, the submission of the CGT
return is deemed a Notice of
Assessment being served to the
disposer. Any CGT payable is due
on the same day of submission
due date, i.e. within 60 days from
the date of disposal.
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Way forward

As part of good tax planning, it is pertinent for the affected taxpayers to plan early in ascertaining the
applicability of CGT and its exemptions. Nevertheless, as CGT has just been introduced and there are
still areas of uncertainty awaiting further clarification from the MOF / MIRB, affected taxpayers should
continue to keep abreast of evolving developments.
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The table below sets out the various abbreviations and references used in this publication.

ITA Amendment Act Income Tax (Amendment) Act 2024
ITA Amendment Bill Income Tax (Amendment) Bill 2024
CGT Capital Gains Tax

DTA Double Taxation Agreement
LBATA Labuan Business Activity Tax Act, 1990
LLP Limited Liability Partnership

MITA Malaysian Income Tax Act, 1967
MIRB Malaysian Inland Revenue Board
MOF Ministry of Finance

NTS National Tax Seminar

RPC Real Property Company

RPGT Real Property Gains Tax

RPGTA Real Property Gains Tax Act, 1976

YA Year of Assessment
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