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Please find below a summary of the most recent VAT
decision of the Court of Justice of the European Union
(CJEV).

The decision of the CJEU in case C-277/14

This case analyses the possibility to exercise the VAT
deduction right with respect to acquisitions from a taxpayer
regarded as a non-existent trader under the specific
legislation applicable in the Member State concerned
(Poland). The Polish legislation states that a taxable person
may be regarded as a non-existent trader based on certain
criteria, such as the fact that the company has not been
registered for VAT purposes, has failed to submit tax returns,
or has not paid any taxes. The main question addressed to
the CJEU in this case was whether a taxable person is
entitled to deduct the VAT due or paid on the invoices issued
by a taxpayer regarded as a non-existent trader.

The CJEU decided that it is against the provisions of the
European VAT Directive, to deny the VAT deduction right
related to acquisitions from a taxpayer regarded as a non-
existent trader in the light of the specific criteria provided by
Polish law, except where it is established, on the basis of
objective factors, and without the taxable person being
required to carry out checks which are not its responsibility,
that that taxable person knew, or should have known, that
that transaction was connected with value-added-tax fraud.

[KPMG comments]: This CJEU decision highlights the
importance of exercising the right to deduct VAT and can
provide a very strong case that the provisions of Romanian
VAT law with respect to denying VAT deduction right related
to acquisitions from inactive taxpayers, or taxpayers whose
VAT registration number has been canceled, are out of line
with European VAT law.

To view the entire content of this CJEU decision, please
access this link.
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Issue 173

Buletin informativ in materie
de impozite indirecte

Va rugam sa gasiti mai jos un sumar al celei mai recente
decizii in materie de TVA, emise de catre Curtea de Justitie a
Uniunii Europene (numita in continuare ,CJUE”).

Decizia CJUE in cazul C-277/14

Acest caz analizeaza exercitarea dreptului de deducere a TVA
aferent achizitiilor efectuate de la un contribuabil considerat
inexistent conform legislatiei specifice aplicabile in Statul
Membru respectiv (Polonia). Astfel, conform legislatiei
specifice aplicabile Tn Polonia, criterile de calificare a unei
persoane impozabile drept contribuabil inexistent au in vedere
mai multe elemente, printre care neinregistrarea in scopuri de
TVA si nedepunea de declaratii fiscale. In acest caz, principala
intrebare adresata CJUE a fost aceea daca o persoana
impozabila care efectueaza achizitiii i de la un contribuabil ce
se califica drept inexistent conform criteriilor specifice
prevazute de legislatia poloneza, poate beneficia de
exercitarea dreptului de deducere a TVA aferente acestor
achizitii.

CJUE a decis ca, in conformitate cu prevederile Directivei
Europene privind TVA, nu se poate refuza exercitarea
dreptului de deducere a TVA aferente unor achizitii efectuate
de la un contribuabil considerat inexistent in conformitate cu
criteriile specific prevazute de legislatia poloneza, cu exceptia
cazului in care se stabileste, in raport cu elemente obiective si
fara a se solicita din partea persoanei impozabile verificari a
caror sarcina nu fi revine, ca aceasta persoana impozabila
care a efectuat achizitiile respective stia sau ar fi trebuit sa stie
ca tranzactiile respective faceau obiectul unor acte de natura
fraudelor privind TVA.

[Comentarii KPMG]: Aceasta decizie a CJUE subliniaza inca
o datd importanta exercitarii dreptului de deducere si poate
constitui un argument foarte bun in sustinerea faptului cd
prevederile legislatiei nafionale cu privire la neacordarea
dreptului de deducere a TVA aferente achizitiilor efectuate de
la contribuabilii declarafi inactivi sau al caror cod de TVA a fost
anulat nu sunt conforme cu prevederile legislafiei europene.

Pentru a vizualiza continutul integral al acestei decizii CJUE,
va rugadm sa accesati acest link.
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