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I. German Insurance Tax - Changes to German Insurance Premium Tax
Act

Due to the Transaction Tax Amendment Act (“Verkehrsteueranderungsgesetz”) dated 5 De-
cember 2012 severalchanges of the German Insurance Premium Tax Law came into force
mainly on 1 January 2013. The Tax Act covers inter alia the possibility that foreign group parent
companies with business in Germany may become liable to calculate, declare and pay insur-
ance premium tax in Germany.

At a glance
Conclusion of insurance contracts with non EU/EEA insurers

In case of many multinational groups insurance contracts are concluded between a foreign
parent company and a foreign insurance company whereby the insurance often also covers
risks of the group’s business operations in foreign countries, e.g. Germany. Typical examples
are the business liability insurance (" Betriebsstattenhaftpflichtversicherung”) and the
professional liability insurance for employees (“ Berufshaftpflichtversicherung”).

. Master policy
\

I

Covers certain risks

hﬂw

Already prior the Transaction Tax Amendment Act insurance premiums paid on such contracts
were subject to German Insurance Premium Tax, but German tax authorities faced difficulties
to levy the applicable insurance tax of the foreign tax premium recipient. The new changes
shall ensure the enforcement of German Insurance Premium Tax.

If the insurance company is not located in the EU/EEA area and if it has no branch or financial
representative within the EU/EEA, the foreign parent company as the policyholder continues
to be the tax debtor. Moreover a new legal concept called the “tax discharge debtor” has
been introduced. Therefore the policyholder has to calculate, declare and pay the insurance tax
to the tax authorities in addition to the foreign parent company in such case. Because of that
the record keeping requirements have been extended but there are no official guidelines yet
available how the calculation has to be made. So it is perhaps necessary to make a respective
estimation. Furthermore the policyholder has to record all information needed for the
declaration. The calculation, declaration and payment have to be made for every month in
which the premiums are paid. The tax rate is basically 19%. If the parent company fails to
declare the taxes in time a late filing surcharge might have to be paid

Overall the liability has been expanding. The foreign parent and the German subsidiary or
branch are jointly and severally liable for the declaration and payment. Consequently, the
investigation into this issue has recently increased in the course of German tax audits of Japan
group (insured) subsidiaries.

Special case: foreign permanent establishments

Many companies conduct their international business with foreign permanent establishments.
If the permanent establishment is located outside the EU or EEA area, there often exists the
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necessity to cover risks connected with the permanent establishment by concluding insurance
contracts with local insurers for regulatory purposes in the insurance industry (so-called non-
admitted prohibitions). In these cases there may however arise a double charging of insurance
premium tax, because the premium can be subject to insurance premium tax both in Germany
and in the respective country. In these cases the law does not foresee a deduction of the
foreign insurance premium tax in Germany with the consequence of a possible definitive
double charging by insurance premium tax.

Recommendation
We recommend to review potential effects of the legal amendments as soon as possible.

A first step, an evaluation of existing insurance programs with insurers outside EU/EEA
concerning the coverage of German risks should be made. Costs for insurance coverage that
were passed on by the parent company have also to be considered.

As a second step, the concrete terms of the respective individual agreements has to be
analysed. Because of the extension of liability it is recommendable to share the parent
companies records with the German entities and to also investigate into TP aspects in this
regard, i.e. the proper premium allocation for group insurances.

Il. German Corporate Tax

1. Intra-group financing transactions

As the current interest rates are extremely volatile, from our recent experience, German tax
authorities tend to intensify the focus on intra-group financings in the course of tax audits.

At a glance

In the course of reorganizations, financial statements audit, project work and day-to-day
businesses intra-group financings should be reviewed:

Interest level: Currently, the interest rate amounts to approx. 4% for borrowers with
creditworthiness classified as BB/Ba2 and a credit duration of five year. In the beginning of
2009, this rate was 10%. Although the interest level decreased extremely, the companies
regarding their inter group financing agreements still act on the assumption of interest rate
levels determined in the past and in particular if Germany is in a lender position if the applied
interest rates are below the marked average / or choose market average if borrowers
continued without adjustments.

Tax audits: All types of intra-group transactions (e.g. loans, guarantees, cash pooling) can be
concerned. The combination of current low interest level and intensified focus of the tax
authorities is concretized by the following experiences:

- Application of the degree of the German Ministry of Finance dated 29 March
2011 regarding sec. 1 Foreign Transaction Tax Act (“Auldensteuergesetz”) for the benefit of
the German tax authorities

- Intensified review of cash pooling structures and guarantee agreements on the
merits and to the extent

or firm of the KPMG network of
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- Verification of specific financings, e.g. loans with termination options,
compensation for early discharge (“Vorfalligkeitsentschadigung”) in case of early loan
repayment, automatic prolongation, profit-related calculation of interests

Recommendation

Intra-group financing transactions should comply with the requirements of the arm’s length
principle (e.g. preparation of indicative credit ratings, determination of acceptable interest
levels) which also requires a regular adjustment in consideration of the change as well as
relevant documentation requirements in order to avoid extensive adjustments to the taxpayer’s
income. Adjustments may have to be considered nowadays.

2. Authorized OECD Approach: Draft Decree on the Attribution of Profits
to PEs

Through the Administrative Assistance Implementing Act of 26 June 2013, the so-called Authorized OECD
Approach (AOA) was introduced into German domestic tax law. Under the AOA, the functionally separate en-
tity approach applies, i.e. the profit allocation between a domestic company and its foreign permanent estab-
lishment or a domestic permanent establishment of a foreign enterprise is in principle effected just as be-
tween two independent enterprises. Hence, the permanent establishment must be treated as a “separate
and independent company”.

At a glance

On 13 August 2013, the Federal Ministry of Finance issued a draft decree (hereinafter the
“AOA decree”) on the application of the arm’s length principle to permanent establishments
in order to substantiate the incorporation of the AOA in German tax law. Domestic enterprises
maintaining a foreign permanent establishment as well as foreign businesses with a
permanent establishment located in Germany are subject to the decree which governs e.g.:

- The preparation of an auxiliary or ancillary account for the permanent establishment. This
account shall contain all components that are to be attributed to the branch on the basis of its
personnel functions including the assets, free capital (dotation capital), the liabilities as well as
the related business revenue and expenses (including deemed business revenue and
expenses based on the dealings).

- The decree includes provisions to substantiate the allocation of assets, opportunities and
risks, donation capital and liabilities to the permanent establishment. In principle, the allocation
is carried out in accordance with the so-called “key personnel functions”.

- Determination of deemed contractual relationships (“dealings”) maintained by the
permanent establishment with the rest of the corporation of which it is a part.

- Industry-specific regulations, in particular for banks, insurances, building and construction
companies as well as exploration companies.

In principle, the decree shall be applicable for fiscal years beginning after 31 December 2012.
The new profit deterministic rules establish a significant change from the current methodology
has to calculate and allocate profit and costs between a PE and its principal office. Temporary
regulations for specific businesses are in place.
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The decree has not entered into force yet. To enter into force, the decree will require the
approval of the upper house of German parliament (“Bundesrat”) and the publication in the
German Federal Law Gazette. The promulgation of the decree in the Gazette is expected to
occur by the end of the calendar year 2013.

Recommendation

The implementation of the AOA through the AOA decree should ensure that the companies
and the German tax authorities find profit allocation solutions that are acceptable on
international level. Future profit allocations between the Japanese headquarter and a German
permanent establishment should be reviewed and evaluated. One major expect is the
connectional side, has to ensure compliance with the new rules regarding the PE's “auxiliary or
ancillary” appropriateness with the arm’s in length principle.

A major aspect: has to establish a consistent applicable of the new approach under your ERP-
system.

3. Ruling of the European Court of Justice dated 4 July 2013 (case C
350/11 - Argenta Spaarbank NV)

On 4 July 2013, the European Court of Justice rendered its decision and concluded that the
Belgian notional interest deduction regime is contradicting the EU freedom of establishment.
The decision may influence the current discussion whether the German earning stripping rules
(“Zinsschranke") fail to comply with EU law as profits of foreign PEs (in contrast to local PEs)
are not taking into account for the determination of deductible interests in Germany.

At a glance

Belgium applies a notional interest deduction regime, according to which a percentage of the
adjusted equity capital of the company is to be deducted from the basis of its assessment for
corporate income tax as privilege of equity finance compared with debt. The equity capital has
to be reduced by the net value of the assets of permanent establishments, the income of
which is exempt from Belgian tax by virtue of a double tax treaty.

The case at hand concerns Argenta Spaarbank NV (“Argenta”). In calculating its notional
interest deduction, Belgium tax authorities denied to take into account that part of its equity
capital equalling the assets of its Dutch permanent establishment.

The Court rejected the arguments put forward by the Belgian Government and pointed out
that Belgian resident companies were subject to tax on their worldwide income. Therefore,
even if the deduction would first be allocated to the profits made by the PE, any surplus would
be deducted from the profit earned by the principal company (Belgian head office).

The Court rejected also argumentation on the ground that the difference in treatment is solely
a result of the Belgian tax system. The Court concluded that the disputed Belgian rules do
indeed discourage a Belgian company from carrying out its activity through a PE situated in
another Member State and, consequently, are in breach of the EU freedom of establishment.
The Court dismissed the idea that the rules were justified by the need to preserve the
cohesion of the Belgian tax system.

ss entity. All rights reserved. The
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Outlook

As a result of the decision, Belgian companies with tax exempt PE’s that have been precluded
from utilizing the notional interest deduction calculated on the net assets of these PE’s, can
now reclaim the excess tax that has been paid in the past 5 years by means of an ex officio
waiver request.

According to the decision, further arguments against the German earning stripping rules
("Zinsschranke”) may be brought forward. In particular a German head office with foreign PEs
may not remain in a worse fiscal position compared with a German head office with local PEs.
Please self-assess the potential impact of this ruling to your PE operations and contact KPMG
for further information.

4. Ruling of the German Federal Tax Court dated 9 January 2013 (case I R
72/11)

In the case at issue the German Federal Tax Court (“BFH") had to decide whether the wasted
expenditure that was incurred for a due-diligence assessment on the occasion of a failed busi-
ness acquisition is deductible as business expense.

At a glance

In 2001 a German corporation intended to acquire shares in a Swiss corporation. The German
company submitted a purchase offer to the Swiss company which was, however, subject to a
so-called due-diligence assessment. The acquisition ultimately failed in the year under dispute,
2002. The German corporation demanded the recognition of the costs of the due-diligence
assessment as immediately deductible business expenses.

However, the tax authorities denied the deductibility to the full extent. They argued that these
costs were to be treated as object-related transfer costs. Qualified as such, these costs would
— due to the failure of the acquisition — come under the rule that prohibits the recognition of
profit reductions associated with shares. The objective and purpose of this rule is to establish
a provision that is correspondent to the tax exemption of dividends and gains on the sale of
shareholdings.

The BFH has now ruled conclusively on this issue. The Court stated that the non-deductibility
rule does not apply to such wasted expenditure. The BFH reasons that the necessary object to
which the non-deductibility could relate (which would be the shares in the Swiss company)
could not be attributed legally or economically to the German company at any point in time. In
the opinion of the BFH only an object and not a transaction, can give rise to a non-deductibility.
Such an object (shareholding) does, however, not exist in the case at hand, because the
acquisition failed.

Outlook

It should be noted that the BFH explicitly left unanswered the question whether the
expenditure should be considered as immediately deductible expenses or treated as a balance
sheet item at the point in time when they are incurred.
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Even if the decision has been issued under the former version of the Corporate Income Tax
Law, it will also be significant for the version of the law currently in force since regarding this
aspect it corresponds basically to the former version. We recommend to verify if you had any
case of wasted acquisition costs in the past as well as the tax treatment.

lll. German Income Tax - Modifications and simplification of the tax law
on travel expenses

Due to an amendment of the Income Tax Law in Germany the regulations governing the
treatment of travel expenses for tax purposes will be modified and simplified with ef-
fect from the end of 31 December 2013.

At a glance:
New obligations regarding the ordinary place of work

The amendment of the Income Tax Law provides for a new definition of the legal term of
“regular workplace"” by primary place of duty. Due to this amendment in the future there is
only one primary workplace, whereas previously in principle more than one workplace was
possible.

Primary place of duty will be defined as the “stationary operating facility of the employer, to
which the employee is permanently assigned”. A permanent assignment shall be assumed in
particular if the employee is to be active in one place indefinitely, for the entire duration of his
employment or for a period of more than 48 months. In the case of several places of work, the
legislator provides criteria on the basis of which the primary place of duty is to be determined.
For journeys count as ordinary commuting, defined as travel between the domicile and the
ordinary place of work it is only possible to receive an allowance of EUR 0.30 for each
kilometer travelled up to a total of EUR 4,500 a year. Due to this, higher travel expenses are
not deductible.

Subsistence costs

If the employer reimburses the employee for any additional subsistence costs (additional costs
for meals for example) incurred when working away from their primary place of duty, the
costs can be applied as tax deductible business expenses up to the amount of the statutory
blanket allowance of EUR 60.

In the area of additional subsistence costs, the presently applicable three-level scaling will be
replaced by a two-level scaling (EUR 12 and EUR 14):

- time of absence > 8 h: EUR 12
- time of absence > 24 h:EUR 24

In the case of employees working away from their primary place of duty for several
successive days (including overnight stay), a flat rate for the day of arrival and departure of
EUR 12 each can henceforth be claimed in accordance with the draft act.

Accommodation expenses

Prior the amendment of the Income Tax Law work related accommmodation costs were
deductible without any limits. Due to the modifications work related accommmodation costs
will be deductible without limit as income related expenses within a period of 48 months.
After this period, the costs can only be considered up to EUR 1,000 a year. Furthermore the

firm of the KPMG network of
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regulation on the determination of expenses for maintenance of two households will be
applied accordingly.

Recommendation

We recommend you to inform your human relations departments as well as your payroll
responsibles about the modifications to ensure a safe handling in the near future. KPMG is
scheduling seminars four our GJP clients. In the meantime, please feel free to contact us in
case of further questions.

IV. Legal - REACH regulation to be observed also by distributors of
finished goods

The REACH regulation (EC) 1907/2006 applies not only to production and distribution of chemi-
cals but also for distributing “finished goods” on the market. “Finished goods” in this context
are defined as products whose shape or surface is more important to their function than their
chemical composition. Examples are textiles, electronic devices, tools, furniture and all house-
hold articles. “Finished goods” are the majority of all products traded. For those products a
duty to inform about possible content of “substances of very high concern” exists (see Article
33 REACH).

At a glance:

Up until recently, violation of article 33 was not subject to a penalty provision. The
enforcement of the “Chemikalien-Sanktionsverordnung” (chemicals enforcement ordinance)
in April this year has however introduced a penalty provision, which makes violations of the
REACH regulation punishable. Legal consequences, besides administrative fines, can go as far
as administrative order to withdraw products from the market. This would usually result in
seriously damaging the reputation of the concerned company.

Recommendation

We recommend verifying your compliance processes for REACH in the light of the recent
changes. This should also include related requirements applying to trading companies such as
the packaging ordinance, batteries law and “Elektrogerategesetz” on the collection and
recycling of electronic products.

From our experience, Japanese companies with European wide sales operations but limited
capacity of local regulatory support functions, as well as “sogo shosha” with normally a vast
product portfolio, benefit from a systematic approach to achieve and maintain regulatory
compliance concerning product safety and environmental legislation.
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