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. German Corporate Tax

Reform of tax law on travel expenses

Intro

The act on the modification and simplification of the tax law on travel expenses has been
passed. The reform enters into force on 1 January 2014. For the first time this has created an
overall legal framework on travel expenses. For around 35 million employees and almost every
employer this will result in massive changes in almost all areas of travel expense accounting.

© 2014 KPMG AG Wirtschafts
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At a glance

This article provides a short overview of the modifications:

New obligations regarding the ordinary place of work

The amendment of the Income Tax Law provides for a new definition of the legal term of
“regular work-place” by primary place of duty. Due to this amendment in the future there is
only one primary workplace, whereas previously in principle more than one workplace was
possible.

Primary place of duty will be defined as the “stationary operating facility of the employer, to
which the employee is permanently assigned”. A permanent assignment shall be assumed

in particular if the employee is to be active in one place indefinitely, for the entire duration of
his employment or for a period of more than 48 months.

The actual amount of travel cost should be incurred

In the case of several places of work, the legislator provides criteria on the basis of which
the primary place of duty is to be determined. For journeys count as ordinary commuting,
defined as travel between the domicile and the ordinary place of work it is only possible to
receive an allowance of EUR 0.30 for each kilometer travelled up to a total of EUR 4,500 a
year. Due to this, higher travel expenses are not deductible.

Accommodation expenses

Prior the amendment of the Income Tax Law work related accommodation costs were
deductible without any limits. Due to the modifications work related accommodation costs
will be deductible without limit as income related expenses within a period of 48 months.
After this period, the costs can only be considered up to EUR 1,000 a year. Furthermore the
regulation on the determination of expenses for maintenance of two households will be
applied accordingly.

Subsistence costs

If the employer reimburses the employee for any additional subsistence costs (additional
costs for meals for example) incurred when working away from their primary place of duty,
the costs can be applied as tax de-ductible business expenses up to the amount of the
statutory blanket allowance of EUR 60.

In the area of additional subsistence costs, the presently applicable three-level scaling will be
replaced by a two-level scaling (EUR 12 and EUR 24):

time of absence > 8 h: EUR 12
time of absence > 24 h:EUR 24
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In the case of employees working away from their primary place of duty for several
successive days (including overnight stay), a flat rate for the day of arrival and departure of
EUR 12 each can henceforth be claimed in accordance with the draft act.

Recommendation

We recommend you to inform your human relations departments as well as your payroll
responsible about the modifications to ensure a safe handling in the near future. Your KPMG
contact partners and KPMG specialists in travel expenses law can support you in reviewing
your travel expense guidelines etc. and in implementing the new travel expenses law practically
and quickly. Moreover we can advise you in regard to possible options of presenting the
accounts.

Il. Transfer Pricing

1. OECD issues Action Plan on Base Erosion and Profit Shifting

Intro

On 12 February 2013, the OECD (Organization for Economic Co-Operation and Development)
released its report on Base Erosion and Profit Shifting (BEPS). The report was commissioned by
the G-20 countries including Ger-many and Japan. Now, the OECD has provided the Action Plan
in this regard, which has been discussed since then in the public domain quite intensely. It is
expected that BEPS will have an impact on the international political discussion and eventually
also on national and international Transfer Pricing Tax regulations.

At a glance

On 19 July 2013, the OECD has published its Action Plan on BEPS which provides the
following 15 action points:

1. Address the tax challenges of the digital economy

2. Neutralize the effects of hybrid mismatch arrangements by changing the OECD Model
Tax Convention and proposing recommendations regarding domestic rules

3. Strengthen controlled foreign company (CFC) rules

4. Limit base erosion via interest deductions by developing transfer pricing guidance and
proposing recom-mendations regarding domestic rules

5. Counter harmful tax practices more effectively through transparency and substance
requirements

6. Prevent double tax treaty abuse by changing the OECD Model Tax Convention and
proposing recommen-dations regarding domestic rules

7. Prevent artificial avoidance of permanent establishment status by changing the OECD
Model Tax Conven-tion

8.-10. Assure that transfer pricing outcomes are in line with value creation as it relates to the
transfer and use of intangibles, risks and capital, and other high risk transactions, by
updating the Transfer Pricing Guidelines
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11. Establish methodologies to collect and analyze data on BEPS and the actions to address it
12. Require taxpayers to disclose their aggressive tax planning arrangements

13. Re-examine transfer pricing documentation to enhance transparency for tax
administrations

14. Make dispute resolution mechanisms more effective by changing the OECD Model Tax
Convention.

15. Develop a multilateral instrument to implement BEPS measures.

The German Federal Ministry of Finance has already published FAQs on the OECD Action Plan
on BEPS on the internet. According to these, Germany is of the opinion that internationally
harmonized uniform standards are among the most effective actions to prevent profit
reduction and profit shifting. However, the ministry stresses that, in order to maintain
Germany's attractiveness as a location for business, an appropriate balance between securing
tax income and the tax burden has to be established and maintained in an international
comparison. The AOA Decree from German MOF of July 2013 as well as OECD White Paper
etc. can be seen as further steps with respect to avoidance or minimization of BEPS.

Recommendation

Future tax audits in Germany and Japan, as high tax jurisdictions, will potentially further
increase the focus on transfer pricing topics especially regarding e-commerce, financing
structures and royalty structures for intangibles. The German tax authorities aim especially at
avoiding (double) non taxation and a “race to the bottom” regarding the taxation of enterprises.
For the handling of tax and reputational risks, it is of high importance to have arm’s length
transfer pricing structures in place and to revisit the current transfer pricing set up to ensure the
compliance with both the OECD and domestic requirements. Aggressive tax planning esp.
when tax haven jurisdictions are involved, should be avoided while TP compliance becomes
more important.

2. Multilateral Control (MLC) and Joint Tax Audit

Intro

The German tax authorities have indicated they are prepared to address double taxation issues at an early
stage by way of “multilateral controls” (i.e. joint tax audits of the German and foreign tax authorities). Accord-
ingly, a pilot study between Germany and the Netherlands (launched 1 January 2013) relies on the early ex-
change of information, or multilateral controls, as a means of avoiding double taxation arising as a result of
transfer pricing adjustments.

At a glance

Transfer pricing adjustments can easily result in double taxation — a situation that is
inconsistent with the provisions of an income tax treaty. There may be options available to
taxpayers to avoid such unwanted taxation. A bilateral or multilateral advance pricing
agreement (APA) is one method taxpayers can use, in advance, to avoid or try to avoid the risk
of double taxation. This method can be preferred because it allows the risk to be completely
avoided.
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Another option available to taxpayers facing double taxation, but who have not concluded an
APA, is to appeal to the competent authority, which can provide assistance under the terms of
a tax treaty or the EU Arbitration Con-vention. The intention is to arrange for double taxation to
be eliminated as quickly and efficiently as possible. Guidance from the German Ministry of
Finance dated 13 July 2006 sets out the German competent authority procedures. However,
arrangements for competent authority assistance can be thwarted due to the formal position
taken by the tax authorities of the other treaty-contracting state, and positions from which it
may be difficult, if not impossible, to sway them. Furthermore, the tax authorities and the
taxpayer sometimes do not have the necessary information available to convincingly argue
their positions.

The German tax authorities have indicated they are prepared to test how to address double
taxation at an early stage by way of “multilateral controls” (i.e. joint tax audits of German and
foreign tax authorities). This cooperation is based on an EU directive and supported by the EU
Fiscalis program, and includes the following processes:

- To participate, the taxpayer must file a written request with the German federal tax office.

- The request must convincingly demonstrate that there is a real possibility that the position
taken by the foreign tax authorities will result in local transfer prices being adjusted.

- Ajoint audit can be initiated by the taxpayer or the local tax authorities. The starting point for
the joint audit could be intercompany transactions with significant financial impact (e.g.
cross-border transfer of functions) which are closely monitored by tax authorities.

A pilot study between Germany and the Netherlands was launched 1 January 2013, and uses
the early exchange of information or multilateral controls as a means of avoiding double
taxation arising as a result of transfer pricing adjustments.

Recommendation

Careful consideration must be paid to the advantages and disadvantages of filing a request for

Joint Audit with the local tax inspector. Tax professionals with KPMG's Global Transfer Pricing

Services practice observe clearly, that taxpayers facing the threat of double taxation as a result
of a transfer pricing adjustment need to weigh the advantages and disadvantages in requesting
a multilateral control. For more information please contact your KPMG tax advisor.

lll. VAT
1. BMF on changed invoice requirements (Art. 14, 14a German VAT Act)

Intro

In its guidance dated 25 October 2013, the German Ministry of Finance (BMF) commented on
the recently changed invoice requirements (Art. 14, 14a UStG AmtshilfeRLUmsG). The changes
took effect on 30 June 2013 and are applicable to the supplies of goods and services made
since then. One intention is the standardization of invoicing terms regarding their wording.

At a glance:

- Indication “Gutschrift” in case of self-billing
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In case the parties of an exchange of goods or services stipulate that the recipient issues the
invoice instead of the supplier (self-billing for VAT purposes), the invoice must state the
required indication "Gutschrift". Previously the term “Gutschrift” was used for credit notes,
which in principle should not be done any longer. According to the BMF, only the wording
used in other official EU languages for the term "Gutschrift" in Art. 226 No. 10a of the VAT
Directive (MwStSystRL) in each of the language versions (such as "self-billing") may be used.

Should a previously received invoice be corrected (credit in a commercial sense) and the
term "Gutschrift" is used in the document, although the document does not constitute an
invoice ("self-billing") for VAT purposes, this alone may be insignificant in terms of VAT and,
according to the BMF, does not necessarily lead to the application of Art. 14c UStG, which
implies that such a use is not objected by the tax authorities, if a likelihood of confusion does
not exist due to the content of the documents.

If in an invoice document, both the received supplies (self-billing) and the provided supplies
(invoice) are billed for together, the document must clearly state which party is billing for
which supplies respectively. Moreover, the document must also state the term "Gutschrift".
It is not permitted to settle or balance reciprocal supplies.

- Indication “Steuerschuldnerschaft des Leistungsempfangers”

If the recipient of the supply is debtor of VAT pursuant to Art. 13b UStG (reverse charge
rule), under the previous law only a corresponding note had to be stated on the invoice
without a specific wording being stipulated. Due to a change in legislation, it is now required
to explicitly state in such cases "Steuerschuldnerschaft des Leistungsempfangers". Such
invoice detail is also required, if a trader established in Germany makes a reverse charge
supply in another member state without a fixed establishment in this member state. The
BMF guidance includes an overview over the appropriate terms in the languages of the EU
member states.

In addition, the BMF points out that for deduction of the VAT (reverse charge pursuant to
Art. 13b UStG) as input VAT, the possession of a proper invoice is still no substantive
requirement. Hence, the recipient of the supply is liable for VAT, even if there is no invoice
or indication on the invoice. However, depending on his output transaction he is entitled to
the input tax deduction at the same time.

- Information as to special schemes

In cases of taxation of travel services (Art. 25 UStG), the invoice must include the legally
required information "Sonderregelung flr Reisebiros". In addition, according to the BMF
(only) the wording used in other official EU languages in Art. 226 No. 13 MwStSystRL in
each of the language versions (such as "Margin scheme — Travel agents") may be used.

The BMF guidance includes an overview of the appropriate terms in the languages of the EU
member states in the same manner as the special scheme for travel agents does.

- Invoice date

According to the AmtshilfeRLUmsG, there is a new regulation according to which the trader
is obliged to issue the invoice by the 15th day of the month following the effective date of
performance of intra-Community supplies of goods from Germany to another member state.
This 15-day-period must also be observed, if the trader performs reverse charge services in
accordance with the general principles of Art. 3a (2) UStG in another member state.
Moreover, this applies even if such service pursuant to Art. 3a (2) UStG is subject to reverse
charge in Germany and is invoiced by using the self-billing procedure.
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Recommendation

With regard to the invoicing, companies should ensure that the new regulations are
implemented in their VAT sys-tem in a timely manner and that the incoming invoices for the
purposes of input tax deductions are issued properly. Invoices that are issued up to and
including 31 December 2013 will not be objected by the BMF for not stating the recently
introduced invoice details (such as "Gutschrift" in case of self-billing). However, the remaining
changes regarding the invoicing date and the relevant applicable invoicing law (see Art. 14 (7),
14a UStG to which the BMF refers only in a general sense) are not subject to a transition rule.
Please consider that wrong invoices could lead to financial risks for the issuer (eventual doubled
VAT liability) and the recipient (non-deductibility of input VAT). For more information please
contact your KPMG tax advisor.

2. Changes on the documentary requirements for intra-Community
supplies of goods from 1 October 2013

Intro

With its guidance dated 16 September 2013, the BMF stated its position on the changes to the
documentary requirements as from 1 October 2013 for zero-rated intra-Community supplies of
goods (exemption with right to deduct input VAT). Attention is drawn below to a number of
points raised in the BMF guidance.

At a glance:
- Transitional arrangements until 31 December 2013

Intra-Community supplies up to 31 December 2013 will not be faulted if the accounting and
documentary evidence accords with the legal situation applying until 31 December 2011.
This expands the previous transitional rule con-tained in Art. 74a (3) UStDV for supplies
which are effected prior to 1 October 2013. In addition, the businesses are to free to opt to
apply the new regulation (applying from 1 October 2013) already for supplies effected as
from 1 January 2012.

- Basics of documentary requirements

In addition to the accounting evidence, the documentary evidence is essential part of the
documentary require-ments for intra-Community supplies. It is not mandatory for the
documentary evidence to be in the form of an entry certificate or the other documentary
evidence provided for in the UStDV. The enterprise is free to use any suitable document and
evidence. If an invoice contains no, or no clear, reference to the zero-rating of the intra-
Community supplies, then the documentary evidence could be rejected by the tax
authorities.

- Entry certificates in all transportation and shipment cases

Entry certificate samples (Art. 17a (2) no. 2 UStDV) in German, English and French are
attached to the BMF guid-ance as annexes 1 to 3. The samples are only intended to illustrate
what information is required; so their use is not mandatory. However, relevant proofs in
other languages require officially certified translations. The generally ac-cepted principles of
proper data processing bookkeeping systems (GoBS) and digital documentation for data
access and auditability remain unaffected. The entry certificate may be issued as a collective
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confirmation in which supplies for up to one quarter are summarised. A reference to the
specific complete delivery or collective invoice is sufficient.

The entry certificate may be signed by a representative of the recipient, as well as by the
recipient himself. A signature is not required in cases of electronic transmission, if there is
no justifiable doubt that the information can be attributed to the recipient, regarding which
the BMF provides further advice.

Alternative documentation in particular transportation and transactional cases exist, such as
e.g..
- Confirmation of dispatch in cases of dispatch (Art. 17a (3) sent. 1 no. 1a UStDV),
such as

a CMR wayhbill, containing the signature of the consignor in box 22 as the carrier’s
principal, and the recipi-ent’s signature in box 24 as confirmation of the receipt of the
delivery.

- Carrier’s receipt in cases of dispatch (Art. 17a (3) sent. 1 no. 1b UStDV)
The BMF guidance includes a sample as Annex 4.

- Order confirmation and shipping report in cases of dispatch (Art. 17a (3) sent. 1
no. 1c UStDV)

- Confirmation of receipt by a postal services provider in cases of dispatch and
proof of payment (Art. 17a (3) sent. 1 no. 1d UStDV)

This documentary proof may only be considered if proof per Art. 17a (3) s. 1 no. 1c
UStDV (see above) is not possible. Sections 6a.5 (7) and (8) UStAE contain further
details with respect thereto

In cases of cross-border chain transactions in which a number of undertakings enter into
sales transactions involv-ing the same item and the goods pass directly from the first
undertaking to the final recipient, there is a special feature regarding the provision of proof,
as only one of the deliveries (the so-called “moving” supply) can be zero rated (see the most
recent BFH decision of 28 May 2013, XI R 11/09). It remains to be seen whether and when
there will be a reworking of the UStAE as a result of the changes in the BFH and European
Court (EuGH) legal precedents.

Recommendation

Companies affected by the described procedures should ensure that the stated new
regulations are implemented into the company in due course. Please consider that as far as the
evidences for intra-community supplies are not in line with the regulations the tax authorities
could deny that the supplies are zero-rated which could lead to a VAT due and interest. If you
have any questions in this regard, please contact KPMG.
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3. BFH Decision on Retroactive Invoice Corrections

Intro

In the past it was disputed whether the correction of an invoice as regards input VAT would
have retroactive effect to the moment when the transaction took effect or would be recognized
only at the time when the correction was made. In the proceeding XI R 41/10 ruled by the Fed-
eral Tax Court (Bundesfinanzhof — hereafter BFH) on 19 June 2013, the claimant asserted that
the input tax amounts may not only be deducted on objective equitable grounds in the particu-
lar year when the invoice is issued, but already beforehand, meaning in the years when the
service is provided. This would have had the consequence of dropping the assessment of in-
terest on arrears pursuant to Art. 233a Tax Procedure Law (Abgabenordnung).

At a glance:

The BFH's decision is of general relevance because the lawsuit was supported by the
argument that the invoice issued shall be deemed as a correction of the invoice documents
iIssued in the years in which the service was pro-vided and this correction retroactively applies
to the years in which the services were provided. In its previous decisions (see e.g. decision
of 24 August 2006, V R 16/05), the BFH has always held the opinion that issuing a retroactive
invoice correction is generally not allowed. The tax authorities also agreed with this view
(Guidance of the Federal Ministry of Finance dated 16 March 2011, IV D 2 - S 7500/0 :003).

In its current decision, the BFH did not have to deal with questions on the retroaction of
invoice corrections in gen-eral. This is due to the fact that the BFH deemed the original
invoices as being an — applicable — partial billing of a service provided and the (supposed)
correction statement accordingly as an independent invoice.

In its reasons for the decision, the BFH refers to the relevant case-law of the Court of Justice
of the European Un-ion (decision of 15 July 2010, case C-368/09, Pannon Gép, decision of 8
May 2013, case C-271/12, Petroma Transports) which in particular cases permits a retroactive
invoice correction.

Recommendation

Any affected entrepreneurs should check in individual cases in which the input tax deduction
has been refused due to false or incomplete invoices if there is a contradiction to the recent
developments in the case-law and which procedural measures may be taken to protect the
particular legal position. Please ask KPMG for further support.

IV. Legal

1. Employment Law: Temporary Employment — Reacting to Changes in
the Legal Framework

Intro

Temporary employment describes the renting of an employee from the employer by a third
party, while the rights of the employer vis-a-vis the employee are in part being transferred to
the renting third party. German as well as foreign companies are relying on temporary employ-
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ment in nearly all industries and at all levels of qualification in order to efficiently constitute their
work force — reacting to periods of high demand as well as adding know how to the company
on a temporary basis. This article provides a short introduction about temporary employment,
regarding which the German Federal Labour Market Authority (Agentur flr Arbeit) estimated
the total amount of over 820,000 in 2012.

At a glance:
- Temporary Employment according to German Law

Temporary employment in Germany is principally regulated by the Temporary Employment
Act (Arbeitnehmerlberlassungsgesetz, AUG). For the German Temporary Employment Act
to apply, the employment has to have a connecting point with Germany. This is, for example,
the case if an employee with a permanent or main residence in Germany is engaged in
temporary employment in Germany.

According to Article 1 Section 1 of the AUG generally any company renting out employees to
a third party requires a permit by the relevant authorities. Permission is given by the
authorities if the company renting out employees meets set standards (especially regarding
reliability, working conditions and salary). Article 1 Section 3 AUG includes a catalogue of
exceptions from the requirement of a permit. One of the most common exceptions is the
temporary employment of employees belonging to another company within an affiliated

group.

The permit can be revoked and the temporary employment thus can become illegal if the
employer is considered unreliable by the authorities, e.qg. if the actual temporary employment
does not correspond with the indications made during the permit process.

- Consequences of lllegal Temporary Employment

If a temporary employment is deemed illegal the contract between the employer and the
renting third party is void. As a consequence, according to Article 10 Section 1 AUG the
rented out employee becomes an employee of the renting third party. In addition the
employee might claim compensation of damages from the original employer. Furthermore,
illegal temporary employment is, according to Article 16 AUG, considered an administrative
offense and thus might lead to penalisation including significant fines.

- Current Case Law

The last revision of the AUG in 2011 has led to a certain degree of legal controversy and thus
uncertainty. Especially the amendment of Article 1 AUG, now explicitly stating the temporary
nature (“vorlibergehend”) of temporary employments has led to numerous oftentimes
conflicting decisions by lower courts. On 10 July 2013 the highest German Labour Court, the
Federal Labour Court (Bundesarbeitsgericht), has ruled temporary employments without an
explicitly fixed term to not be permissible. With regard to such unlimited employment, a
works council elected at the side of the renting third party may refuse its consent to the
employment. The Federal Labour Court has in this decision not decided, on whether such
unlimited employment may even result in an employment between the rented out employee
and the renting third party.

We expect that the Federal Labour Court will in the next months rule on the following
questions decided differently by different lower labour courts:

- For how long can an employee be rented out on the basis of a temporary employment?
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- Does the use of a temporary employee in a permanently existing position, not filled
with a permanent employee, automatically constitute an illegal permanent temporary
employment? (as ruled by the Higher Labour Court Berlin-Brandenburg dated 19
December 2012, 4 TaBV 1163/12)

- Does an impermissible permanent temporary employment automatically lead to an
employment contract between the renting third party and the rented employee? (as
ruled by the Higher Labour Court Baden-W(Urttemberg, dated 22 November 2012, 11 Sa
84/12; differing opinion: Higher Labour Court Berlin-Brandenburg, dated 16 October
2012, 7 Sa 1182/12)

The revision of Article 1 AUG has also changed the legality of the commonly exercised
temporary employment of personnel within an affiliated group. The Higher Labour Court
Berlin-Brandenburg has ruled in his decision dated 9 January 2013, 15 Sa 1635/12, that a
permanent temporary employment within an affiliated group constitutes an institutional
abuse of rights if within a group of companies one affiliate hires employees to unfavourable
conditions and then permanently rents the employees out to other affiliates. The court has
consequently ruled the employees to become employees of the renting affiliates. A decision
by the Federal Labour Court in this matter is also awaited within the next months.

Recommendation

The legal framework governing temporary employment in Germany will possibly change
significantly in the fore-seeable future. We recommend reacting to these developments with
caution and foresight. The expected rulings by the Federal Labour Court on the questions raised
above will have the most immediate impact on temporary em-ployments. Furthermore,
Chancellor Angela Merkel announced to revisit the laws governing temporary employment to
ensure that temporary employments lasting for longer than ten years will no longer be
permissible.

— Companies should no longer rent out personnel or rent personnel for temporary
employment without ex-plicitly stating a fixed term for the temporary employment.

— Companies already renting out personnel or renting personnel should review all relevant
contractual docu-ments if a fixed term for the temporary employment has been explicitly
stated and if necessary adjust the contractual documents accordingly.

— Companies should verify if positions possibly to be classified as permanent positions are
filled with temporary employees.

— Companies should implement effective control mechanisms capable of ensuring that the
renting out or renting of temporary employees continuously follows the applicable legal
framework.

2. Works Council Elections / Voting 2014 - Current legal challenges

Intro

In Germany the Works Constitution Act (Betriebsverfassungsgesetz — BetrVG) provides for the
right of employ-ees of any private company to elect a works council for the representation of
the employees’ interests. The employer is not allowed to interfere with the works council elec-
tion, which is regularly to be held in 2014 again. Rather the employer is obliged by law to bear
the expenses related to its election as well as all necessary running costs caused by the works
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council (Sect. 20 para. 3 s. 1, 40 para. 1 BetrVG). The following brief overview shall provide an
introduction to the election process followed by update the relevant current legal cases.

At a glance:

A works council can be constituted in case there exist at least five permanent employees
being eligible to vote for a works council of which at least three have to be electable (Sec. 1
BetrVG). The employees may decide not to establish a works council; there is no legal
obligation to do so, neither for the employees nor the employer.

The main responsibility of the works council is to secure the employment of the represented
employees. The works council thus has, among others, the right to participate in dismissal and
recruitment procedures. Since the works council and the employer are obligated to work on a
basis of mutual trust and cooperation, the employer has to inform the works council of all
planned actions which affect the employees’ state of employment. Information has to be
given in due time, so the works council can exercises the rights stated in the BetrVG, ranging
from the consultation of employees to codetermination in questions of particular importance.

The works councils generally are elected every four years between 1 March and 31 March.
The next works council elections are to be held in March 2014. In order to be prepared for the
upcoming works council elections, employers should be familiar with the regulations regarding
the election procedure and the relevant current case law. This concerns in particular the issue
of temporary workers and their relevance for the calculation of the size of the works council as
well their right to vote in works council elections at a company where they have been sent on
a temporary basis.

The Election Procedure

- All employees of a company of at least 18 years of age are eligible to vote for their
company’s works council.

- Temporary workers rented from another company are entitled to vote in the works council
elections of the company they are sent to if they have been working at the renting company
for at least three months.

- Any employee, who has been working for a company for longer than six months, is entitled
to be elected to the works council.

- The election procedure is organised by an electoral board, which is established by the pre-
existing works council and to be appointed ten weeks before the end of its term of office
(Sec. 16 para. 1 BetrVQG).

- The electoral board then presides over the election as regulated in the German Electoral
Code (Wahlordnung — WO). First, the electoral board posts the election bulletin with the
names of the employees eligible for election (Sec. 2, 3 WO). Then the electoral board
verifies the nominations received, creates the ballots, monitors the election, counts the
votes and then determines the elected members of the works council.

- The election is completed with the public announcement of the results.

In small companies with up to 50 employees the elections follow a simplified procedure (Sec.
14a BetrVQ): In a first meeting the employees chose the electoral board. In a second meeting,
one week later, the employees elect the works council.
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The members of the works council are elected directly and in secret by the employees. The
number of members of the works council depends on the number of employees eligible to
vote.

Review of elections

Works council elections may be challenged in court if voting rights, regulation concerning
eligibility or the election process have been violated, adjustments have not been made and the
election results are affected by the infringements (Sec. 19 BetrVG). The challenge can only be
filed within a period of two weeks after the announcement of the election results. Three
employees entitled to vote, the employer himself or any labour union represented in the
company are authorized to contest the elections. In case of an unlawfully exercised election
the court may rule the elections to be void. Due to this possible legal contest and the resulting
consequences, employers shall have a material interest to ensure a valid election.

Current Legal Cases
Federal Labour Court (Bundesarbeitsgericht — “BAG"), 13 March 2013 — 7 ABR 69/11

Since temporary workers are employees of one company then leased to another on a
temporary basis, these workers generally do not count as eligible employees of the company
they were sent to. Temporary workers there-fore cannot be elected to the works council of
the company they are leased to and only have the right to vote for the works council of the
company they are leased to if they have been posted there for more than three months.

In its recent rulings (e.g. BAG, 25 January 2013 — 2 AZR 140/12) the federal labour court has
been strengthening the equality of permanent employees and temporary workers. In its ruling
on 13 March 2013, the Federal Labour Court decided that temporary workers have to be
counted and are relevant for the determination of the size of the works council. As a
consequence of this ruling the size of the works councils of companies in Germany are pros-
pected to significantly increase in 2014.

Recommendation

Considering the changed circumstances concerning temporary workers it is especially
important for employers to adequately prepare for the upcoming works council elections in
2014. If you have any questions, our KPMG Legal colleagues remain available for assistance.

3. German Immigration Law: Germany seeks skilled migrants for some
sectors

Intro

For the first time Germany is seeking selective immigration in a program run by its federal la-
bour agency.

ind

At a glance:

In July 2013 a list of jobs Germany wants to fill with workers from outside the European Union
to counter labour shortages in the ageing nation was published. The jobs include e.g. hospital
nurses and caregivers for the elderly, robotics experts, electricians and train drivers. As
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applicants must present qualifications deemed equal to those in Germany, the new initiative
eases

- the immigration formalities comparable to the "blue card" scheme for highly skilled job
seekers from non-EU countries and

- the requirements for the recognition of foreign professional qualifications.

Recommendation

Since the relevant German rules were modified, obtaining work in Germany for non-EU workers
with low or medium skill level is comparable to the immigration situation of foreign university
graduates. If you need further support in this regard, please contact KPMG.

4. Public Procurement Law: A short overview on the German
procurement market

Intro

The German procurement market offers great opportunities for Japanese companies. The pub-
lic sector in Germany spends each year about 300 billion Euro for public procurement. The av-
erage volume of international tender procedures increased ten-fold since 1994. However, by
now only few foreign companies participate in such procedures.

At a Glance

The German procurement market is open for Japanese companies. Public authorities (like
ministries and municipalities) and many publicly owned undertakings (like Deutsche Bahn and
hospitals) have to provide their procurement needs in a transparent, non-discriminatory and
competitive procedure under applicable laws. Japanese companies may participate in most of
the procurement procedures.

All companies interested in the German procurement market may gain a day-to-day overview
on the latest procurement procedures in the Official Journal of European Union, containing for
each tender invitation information on the tender’s subject, the contracting authority, the
criteria to be fulfilled by the bidder and deadlines. Japanese companies may search the
database in order to identify interesting and suitable opportunities.

Tender procedures

One criterion for the selection of a suitable opportunity might also be the selected type of
procedure.

Open procedures are the less elaborate ones, since an unlimited number of companies will

be invited to submit a final tender on the basis of the information published in the EU Official
Journal (and may be in additional procedural documentations). No negotiations will take place
and the contract will be awarded on the basis of the submitted tenders.

The so-called restricted procedure is an interesting opportunity.

- In a first stage, interested companies will just need to qualify for the tender procedure. From
these interested companies the contracting authority selects suitable bidders on the basis of
the announced suitability criteria.
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- Only in the second stage, the selected bidders have to submit a tender. The chances to get
awarded are much higher than in an open procedure, because there is a smaller bidders
circle. Negotiation procedure or a competitive dialogue is chosen for very complex deals.
They take place in two steps:

(1)As in the restricted procedure the interested companies have to qualify for the tender
procedure. The contracting authority selects the suitable bidders (participation
contest).

(2)In a second stage the contracting authority negotiates the contractual conditions with
them and awards the contract to the most economical bidder (negotiation procedure).
The negotiations take usually place in German were the contracting authority is
located.

Formal Requirements

Public tender procedures are governed by strict formal requirements for the bidders. The
bidder must also fulfil the suitability criteria, which are not standardized but will be defined
individually for each procurement procedure. For example it might be required to submit
declarations of subcontractors, original official authorization or specific declarations. If
suitability criteria are not met, the exclusion from further proceedings is mandatory.

However, there is the opportunity to submit so-called bidders' questions during the tendering
stage. These kinds of questions may be useful to get a better understanding of the concrete
tendered service.

Foreign Bidders opportunities

Bidders may enhance their chances by driving the authority to a more detailed and open
procedure. For example, the public authority is not permitted to place higher requirements on
Japanese companies than on native bidders. Furthermore the public authority has to describe
the specification of the tendered service clearly and completely. If the compliance with these
principles is doubtful, the bidder may ask questions and, if not answered properly may file a
complaint to the public authority. In case the public authority does not remedy the complaint,
the bidder has the right to file legal actions of courts.

Another key factor is the tactical aspect. If the most economical bidder is awarded by — for
example — the criteria fee and quality, there is a good chance for Japanese companies to turn
out their advanced technical and engineering abilities and possibly differentiate themselves
thereby from other competitors.

Recommendations

There are good chances for Japanese companies to benefit from the public procurement
market in Germany. They should get acquainted with the German procurement market,
especially with the formal and technical requirements as well as the tactical aspects of tenders.
If you need more detailed information or assistance in preparing or participating public tenders,
please contact us. KPMG has profound experience and would be happy to enlarge together
with you business opportunities in Germany.
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5. Intellectual Property Law: The Introduction of New Generic Top Level
Domains (gTLDs) in 2013

Intro

The Internet Corporation for Assigned Names and Numbers (ICANN), the governing body of the
domain name system, will soon introduce hundreds of new generic Top Level Domains (gTLDs).
ICANN currently evaluates over 1,900 new gTLDs applications (which range from generic terms
such as “.furniture” or “.food"” to geographical locations such as “.tokyo” to particular brand
names). Bearing in mind that in the past only 23 gTLDs - including “.com”, “.net” and “.org” -
were operation, it becomes obvious that the introduction of more than 1,000 new gTLDs will
drastically change the structure of the Internet, providing both benefits and challenges to
trademark owners. Therefore, it is time for trademark owners to think about their respective
domain strategy and to educate and prepare themselves for this change and the impact this

may have on their daily business.

At a glance

The great bulk of the new gTLDs contains domain endings tailored to certain products or
industrial sectors, e.g. “.sport”, “.bike"”, “.fitness"” or “.fashion”. Given this, the new gTLDs
will offer unprecedented marketing opportunities by enabling trademark owners presenting

their brands and products custom-fit to their target group under the respective trade-specific

gTLD on a global scale.

Furthermore, the new gTLDs might have a significant impact on the way internet users may
search and use the internet. Experts suspect that we could see the rise of a whole range of
“niche gTLD led search engines” where consumers search for content relevant to that gTLD
or the specific geographic region. In addition, if the new gTLDs are used and accepted among
businesses and consumers, they will open up new premium names at targeted gTLDs.

However, there are also several risks and challenges for trademark owners:

In particular, since the domain name registration system operates on a first-come-first-served
basis, the introduction of the new gTLDs will likely provide “cybersquatters” with ample
opportunity to appropriate trademark names by registering second-level domains (e.g.
“brandx.sport”) that will be available on a much larger scale than before. Consequently, the
introduction of the new gTLDs increases the complexity and cost for trademark owners in
protecting their trademarks online and stopping cybersquatting. For example, a brand owner
with a sport clothing retail business may have to increase maintaining from “.com”, “.org” the
new gTLDs including the use of “.buy”, “.clothing”, “ .shoes”

etc.

"noou " i

fashion”, “ kids", “.sport”,

To mitigate these risks ICANN has established the so called “Trademark Clearinghouse
(TMICH)", which serves as the basis of certain rights protection mechanisms that operators of
the new gTLDs will have to implement. The TMCH is a centralized database for trademark
registrations. Since March 2013 trademark owners have been able to submit their trademark
data for registration with the TMCH aiming to prevent the unauthorized use of trademarks in
the second level of the new gTLDs (e.g. “yourtrademark.sport”). The TMCH provides two
main benefits to participating trademark holders:

- First, “sunrise registration” opportunities in the new gTLDs, and

- secondly, trademark claims notifications.
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The “sunrise registration-period” provides an opportunity for trademark holders participating in
the TMCH to register their trademarks in a new gTLD within a 30-day period before
registration is opened to the public. By using this service the trademark owner can safeguard
against the award of a domain name to a third party that matches their trademark.

The Trademark Claims Service is a notification service which is available after the sunrise
period for 60 days following the general registration of a new gTLD. The respective gTLD
operator must notify applicants and trademark holders of possible infringements from
matching domain registrations. The trademark owner can then determine which, if any, action
to take against the potentially infringing registration, e.g. effecting specific domain name
dispute resolution mechanisms.

Recommendations

In consequence, companies should now rethink about their domain strategy and should
consider approaching the following issues:

— Trademark owner should review their trademark portfolio and should be aware of any
relevant new gTLDs for their own business.

— Trademark owner should determine what trademarks they want to register with the
TMCH either to prevent another registration or for marketing purposes.

— Trademark owner should respond to potential trademark infringements at the second-
level domain (SLD) level in a timely, consistent and effective matter.

- Trademark owner should develop a budget for a trademark monitoring and enforcement
strategy to deal with the new gTLDs.

If there are any open issues or in axe need assistance in respect to reviewing your portfolio or
obtaining new GTLDS, please do not hesitate to contact KPMG for further information.

V. Hot topics of the year 2013

The KPMG Japanese Newsletter is focused on recent German tax and legal changes and de-
velopments which could have influence on the financial strategy our Japanese clients. Particu-
larly, the following topics were dis-cussed by our clients in the course of the year 2013:

1. In general

— Authorized OECD Approach (future profit allocation between the head-office and its
permanent establishment including the required documentation)

— Act on Modification and Simplification of business taxation and of the tax law on travel
expenses (wording of the loss absorption and dynamic reference to Art. 302 German
Stock Corporation Act)

— Taxation of dividends from portfolio investments

— Amendments regarding the Real Estate Transfer Tax Act (RETT-Blocker-Structures,
extension of the scope of application of the group exemption provision)

2. VAT
— Changes of the requirements of VAT documentary for intra-community supplies

(certificate of entrance)
— Changes of invoice requirements (indication “Gutschrift”; applicable law)
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— VAT consequences of the billing by a central regulator

— Requirements related to the storage of electronic invoices
— Tax groups for VAT purposes

— VAT consequences of a domestic consignment stocks

VI. Outlook for 2014:

1. Introduction of SEPA delayed

As informed with our KPMG GJP Newsletter Vol. 80, the Single Euro Payments Area shall
come into effect in February 2014.

However, on 9 January 2014 the EU commission has released a statement that non SEPA
compliant money transfers shall still be acceptable in an intermediate period until August 2014,
since the transposition to the new system obviously requires more efforts than anticipated.

Please contact KPMG in case of further questions with respect to SEPA.

2. New EU Aid: Electricity Price Compensation

As of 2014 energy-intensive companies can apply for EU aid for electricity compensation from
the Federal Envi-ronmental Agency. KPMG supports your application with the necessary know-
how.

For instance, the applications must be submitted in the first quarter of the following year.
Companies must provide certain evidence, e.g. for being affiliated with a sector endangered of
transferring CO2 emissions (NACE statistics), performance of authorized activity (Prodcom
classification) etc. The application must contain a certificate from an auditor about the existence
of the fact-related data in the application for aid, which can be verified by KPMG. KPMG has
performed more than 1,000 reviews of applications and emission reports.

If you have further questions, please refer to your KPMG contact and we shall be happy to
explain further details, support your application and certify relevant documents.

KPMG Europe LLP and a member firm of the KPMG network of
ve (,KPMG Interna al”), a Swiss entity. All rights reserved. The
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