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EU Commission clarifies
position on state aid and
transfer pricing rulings

On 19 May 2016, the European Commission (hereinafter “EC”)
issued a communication clarifying whether certain tax rulings
and settlements could constitute state aid, and hence
potentially breach EU state aid legislation.

The communication is particularly relevant for taxpayers which
seek advance rulings on their transfer pricing policies
(Advance Pricing Agreements- APAs). The general guidelines
on APAs are set out by the OECD, and the EC’s
communication clarifies that although the OECD does not
make rulings on state aid, nevertheless APAs made in line with
the OECD approach are unlikely to be considered state aid for
the purposes of EU legislation.

However, the EC communication states that tax rulings could
confer a selective advantage (and hence potentially breach
state aid legislation) in certain circumstances, in particular
when:

® The ruling has misapplied national tax law, and this results
in a lower amount of tax.

® The ruling is not available to all undertakings in similar
legal and factual situations.

® The tax administration applies a more favourable tax
treatment compared to other taxpayers in similar legal and
factual situations.

The latter case could include situations in which the tax
authorities accept a transfer pricing arrangement that is not
arm’s length because the methodology endorsed by that ruling
produces an outcome that departs from a reliable
approximation of a market-based outcome or because the
authorities accept indirect methods for calculation of profits
when more direct methods are available.

The communication also emphasises that the conclusion of tax
settlements may consititute state aid, especially if the amount
of tax due has been reduced without clear justification, as in
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Comunicat emis de Comisia
Uniunii Europene cu privire la
"ajutoarele de stat” si
acordurile fiscale privind
preturile de transfer

La data de 19 mai 2016, Comisia Europeana (denumita in
continuare si “CE”) a emis un comunicat cu privire la notiunea
de “ajutor de stat” si, in special, in ceea ce priveste deciziile si
compensarile fiscale. De asemenea, comunicatul face referire
la principiul ,lungimii de brat” si la liniile directoare emise de
OCDE cu privire la preturile de transfer pentru a aprecia daca
deciziile de stabilire ale acestora constituie ajutor de stat.

Desi Comisia Europeana explica faptul ca liniile directoare
emise de OCDE nu abordeaza problematica "ajutorului de
stat" in mod particular, comunicarea emiséa evidentiaza ca este
putin probabil ca deciziile aliniate la recomandarile OCDE sa
dea nastere la ajutorul de stat.

Comunicatul emis de CE a stabilit ca deciziile fiscale confera
un avantaj selectiv, mai ales in urmatoarele situatii:

® aplicarea gresita a deciziei in conformitate cu legislatiile
fiscale nationale, acest lucru rezultand intr-un impozit pe
profit mai redus;

® decizia nu se aplica tuturor societatilor in situatii legale si
faptice similare;

® autoritatile fiscale aplica un tratament mai favorabil unui
contribuabil in comparatie cu alti contribuabili care se
regasesc in situatii legale si faptice similare.

In ceea ce priveste punctul 3, de mai sus, poate exista situatia
in care autoritatile fiscale sa accepte un acord de stabilire a
preturilor de transfer (precum APA) care sa nu respecte
principiul lungimii de brat datorita faptului ca metodologia
aprobata de aceasta hotarare produce un rezultat care se
abate de la o aproximare fiabild a unui rezultat bazat pe piata
sau poate exista situatia in care autoritatile accepta metode
indirecte de calcul atunci cand sunt disponibile si metode
directe.
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the case of optimising the recovery of debt, or if the tax
settlement has been concluded in a manner which is
disproportionately to the benefit of the taxpayer.

The communication highlights two situations in particular
which may represent selective advantages:

a) If, in making disproportionate concessions to a taxpayer,
the tax administration applies a more favourable
discretionary tax treatment compared to other taxpayers
in a similar factual and legal situation.

b) If the settlement is contrary to the applicable tax
provisions and has resulted in a lower amount of tax,
outside a reasonable range.

However, in conclusion, APAs made in line with the OECD
transfer pricing approach are unlikely to be considered state
aid for the purposes of EU legislation.
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n plus, in cadrul comunicarii emise, CE evidentiaza faptul ca
incheierea de solutii fiscale (precum APA) poate implica
problematica ajutorului de stat, Tn special atunci cand valoarea
taxei datorate a fost redusa fara o justificare clara, asa cum se
poate intdmpla in cazul optimizarii procesului de recuperare al
datoriilor, sau intr-o maniera disproportionatd in raport cu
beneficiul contribuabilului.

Comunicarea evidentiaza doua situatii particulare care pot
reprezenta avantaje selective:

a) Daca, in cazul realizarii de concesii disproportionate Tn
cazul unui contribuabil, administratia fiscala aplica un
tratament fiscal discretionar mai favorabil in comparatie
cu alti contribuabili, intr-o situatie similaré din punct de
vedere al faptelor si al conditiilor legale;

b) Daca acordul este contrar dispozitiilor fiscale aplicabile si
a rezultat intr-un impozit pe profit de platit mai mic, in afara
unui interval rezonabil.

Concluzionand, este putin probabil ca deciziile fiscale
(precum ,APA”) care sunt in conformitate cu liniile directoare
OCDE cu privire la preturile de transfer sa dea nastere unor
ajutoare de stat.
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