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Current situation

The current relationship between the
EU and the UK in relation to tax is
complex. Some EU laws (regulations)
are automatically part of UK law
without the UK needing to make
separate laws. Other EU laws
(Directives) require UK legislation,
which the UK is obliged to implement,
although in some cases a taxpayer
can rely on them even if not
implemented.

Generally UK law must accord with
EU law. Tax rules which do not
comply with EU law can be disapplied
and taxes wrongly paid may need to
be reimbursed. In addition, the UK
courts may need to consider how the
EU courts would interpret legislation
in coming to their decisions and must
in some cases refer points of EU law
to the EU courts.

However, member states still have

control of their own tax systems and
the ability to adapt these systems to
their specific national circumstances.

In the event of a Brexit it is possible
the UK would join the European
Economic Area (EEA) instead. The
next two sections consider the
potential tax consequences of this
and of not joining the EEA. Non-tax
issues are not covered.

Leave the EU and join the EEA

— Direct tax rules (e.g. EU Parent-Subsidiary Directive) are NOT

part of the EEA agreement but can be extended by member
states. Therefore UK companies would have to rely on domestic
law and tax treaties to receive royalties, interest and dividends
without incurring overseas withholding tax unless the Directives
were extended

State aid rules still apply within EEA members

European Company status DOES apply to EEA States. This is a
legal structure that allows a company to operate in different EU
countries

Fundamental freedoms DO apply to direct taxation in EEA States
(so e.g. changes allowing cross border group relief claims or
capital gain deferral on migration within the EEA could not be
discarded by the UK)

Imports and exports between the UK and the EU exempt from
customs duty (upon conditions) but a customs declaration is still
required at borders

UK could change its domestic VAT law (rates/liabilities) without
constraints from EU

Increased administration for EU trade, with acquisitions of goods
becoming imports and dispatches becoming exports, requiring
process change, and likely increased administration/inefficiency

UK to be excluded from all Free Trade Agreements agreed by
the EU but possibility of joining the ones agreed by EFTA
countries

— Social security regulations will continue

— Access to EU arbitration and the ability to refer cases to the

Court of Justice of the European Free Trade Association States
(EFTA Court)

dX CONSBUUETICES

Leave the EU and not join the EEA

Direct tax rules (e.g. EU Parent-Subsidiary Directive) would not
apply and UK companies would have to rely on domestic law and
tax treaties to receive royalties, interest and dividends without
incurring overseas withholding tax. This could make the UK a less
attractive location for a European holding company.

State Aid rules would not apply in the UK so the UK could
introduce new incentives — subject to the OECD BEPS rules on
harmful tax regimes

European Company status would not apply

Fundamental freedoms would not apply — greater freedom for the
UK to amend its rules but member states could discriminate
against the UK, except in cases where the freedom of capital
applies

UK could be subject to EU customs duties

UK could change its domestic VAT law (rates/liabilities) without
constraints from EU

Increased administration for EU trade, with acquisitions of goods
becoming imports and dispatches becoming exports, requiring
process change, and likely increased administration/inefficiency

UK excluded from all Free Trade Agreements agreed by the EU

Social security regulations would cease to apply although there is
precedent with Switzerland for extending coverage outside the
EU/EEA so it may be possible to negotiate continued coverage
although there may be some delay

No access to EU arbitration or ability to refer cases to the Court of
Justice of the European Union

Possibly create a new status to continue relations with the EU e.g.
similar to Switzerland
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