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Notice 2019-6b: Regulations under Section 98/,
additional deferral of effective date

The IRS today released an advance version of Notice 2019-65 announcing that the U.S. Treasury
Department and IRS intend to amend the regulations under section 987 (concerning foreign currency
gain or loss) to defer the applicability date of the final regulations under section 987 by one additional
year.

Read Notice 2019-65 [PDF 50 KB]
Background

In December 2016, Treasury and the IRS released three sets of regulations—final, temporary, and
proposed regulations—concerning the taxable income or loss of a taxpayer with respect to a “qualified
business unit” (QBU) subject to section 987 (the “2016 Regulations”).

In July 2017, the IRS issued Notice 2017-38, which identified the 2016 Regulations as “significant tax
regulations” requiring additional review pursuant to Executive Order 13789. As part of that review,
today’s notice states that Treasury and the IRS are considering changes to the final regulations that
would allow taxpayers to elect to apply alternative rules for transitioning to the final regulations and
alternative rules for determining section 987 gain or loss.

Subsequently, Notice 2018-57 provided that the 2016 Regulations and related temporary regulations
will apply to tax years beginning on or after the date that is three years after the first day of the first tax
year following December 7, 2016. Read TaxNewsFlash

In May 2019, Treasury and the IRS finalized certain temporary regulations concerning combinations
and separations of qualified business units (QBUs) and the recognition and deferral of foreign currency
gain or loss in connection with certain QBU terminations and other transactions (2019 Final
Regulations”). Read TaxNewsFlash

The 2019 Final Regulations dealing with QBU combinations and separations are applicable to tax years
beginning on or after the day that is three years after the first day of the first tax year following
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December 7, 2017. The deferral event and outbound loss rules contained in Reg. §1.987-12 are
generally applicable to any deferral or outbound loss transaction occurring on or after January 6, 2017.

Notice 2019-65

Today's IRS notice further defers the applicability date of the 2016 Regulations (and certain related and
temporary regulations) as well as certain of the 2019 Final Regulations by an additional year.

According to Notice 2019-65, the amended applicability date is the first day of the first tax year
following December 7, 2020. Thus, after the amendments are made, for a calendar year taxpayer
whose first tax year after December 7, 2020, begins on January 1, 2021, the 2016 Regulations would
apply for the tax year beginning on January 1, 2021. The amended applicability date also applies to the
2019 Final Regulations dealing with QBU combinations and separations, but does not affect the
applicability date of the 2019 Final Regulations dealing with outbound loss and deferral events, which
continue to apply to such transactions occurring on or after January 6, 2017.

The related temporary regulations (which expire on December 6, 2019) will not become applicable.
After the related temporary regulations expire, the amended applicability date will apply for purposes of
the related proposed regulations.

Notice 2019-65 states that a taxpayer may choose to apply the 2016 Regulations, related temporary (if
applicable) or proposed regulations, and the 2019 Final Regulations relating to QBU combinations and
separations to a tax year beginning after December 7, 2016, and before the amended applicability date,
provided that the taxpayer consistently applies those regulations to such tax years with respect to all
section 987 QBUs directly or indirectly owned by the taxpayer on the transition date as well as all
section 987 QBUs directly or indirectly owned on the transition date by members that file a
consolidated return with the taxpayer or by any controlled foreign corporation (CFC) as defined in
section 957, in which a member owns more than 50% of the voting power or stock value.

KPMG observation

What are taxpayers to do now? In the absence of an effective set of regulations, taxpayers have a
great deal of flexibility in calculating the section 987 gain or loss attributable to their section 987 QBUs,
provided the method used is reasonable and clearly reflects income.

Because section 987 gain or loss will affect the tested income of a CFC that holds a section 987 QBU,
it is important that taxpayers apply a reasonable method now—taxpayers should not wait to adopt a
method until either the final 2016 Regulations become effective or new regulations are released and
finalized. KPMG professionals can help evaluate the available options and assess the impact of such
options on existing or proposed structures.

For more information, contact a tax professional in KPMG's Washington National Tax:

Kathleen Dale | +1 (203) 406 8040 | kdale@kpmg.com

© 2019 KPMG LLP, a Delaware limited liability partnership and the U.S. member firm of the KPMG network of independent member firms affiliated with
KPMG International Cooperative (“KPMG International”), a Swiss entity. All rights reserved. Printed in the U.S.A. The KPMG name and logo are registered
trademarks or trademarks of KPMG International. 829426



The information contained in TaxNewsFlash is not intended to be "written advice concerning one or more Federal tax matters"
subject to the requirements of section 10.37(a)(2) of Treasury Department Circular 230, as the content of this document is
issued for general informational purposes only, is intended to enhance the reader’'s knowledge on the matters addressed
therein, and is not intended to be applied to any specific reader’s particular set of facts. Although we endeavor to provide
accurate and timely information, there can be no guarantee that such information is accurate as of the date it is received or that it
will continue to be accurate in the future. Applicability of the information to specific situations should be determined through
consultation with your tax adviser.

KPMG International is a Swiss cooperative that serves as a coordinating entity for a network of independent member firms.
KPMG International provides no audit or other client services. Such services are provided solely by member firms in their
respective geographic areas. KPMG International and its member firms are legally distinct and separate entities. They are not and
nothing contained herein shall be construed to place these entities in the relationship of parents, subsidiaries, agents, partners,
or joint venturers. No member firm has any authority (actual, apparent, implied or otherwise) to obligate or bind KPMG
International or any member firm in any manner whatsoever.

Direct comments, including requests for subscriptions, to Washington National Tax. For more information, contact KPMG's
Federal Tax Legislative and Regulatory Services Group at + 1 202.533.4366, 1801 K Street NW, Washington, DC 20006-1301.

To unsubscribe from TaxNewsFlash-United States, reply to Washington National Tax.
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