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KPMG reports: California (unclaimed property); New
York State (taxable information services). Wisconsin
(end-user, sales tax purposes)

KPMG's This Week in State Tax—produced weekly by KPMG's State and Local Tax practice—focuses
on recent state and local tax developments.

California: Business taxpayers are reminded that a law enacted last year allows the Franchise Tax
Board to share certain information related to a taxpayer’s unclaimed property filings with the State
Controller’s Office that administers and enforces California’s unclaimed property laws. Taxpayers
are required to indicate on certain 2021 income tax forms whether they previously filed an
unclaimed property report with the State Controller’s Office. If the taxpayer responds “yes,” there
are two additional questions that must be answered—(1) when the last report was filed, and (2) the
amount that was remitted.

New York State: The holdings in decisions address whether a taxpayer was selling taxable
information services. Under New York law, sales tax is imposed on “the furnishing of information
... including the services of collecting, compiling, or analyzing information of any kind or nature and
furnishing reports thereof to other persons.” An exclusion applies when the taxpayer is furnishing
information which is personal or individual in nature and which is not or may not be substantially
incorporated in reports furnished to others.”

A number of disputes have arisen between taxpayers and the Department of Taxation and
Finance as to whether taxpayers are selling taxable information services, or whether the
information furnished qualifies for the exception as being personal or individual in nature.

¢ In the first determination, an administrative law judge (ALJ) for the New York Division
of Tax Appeals concluded that a taxpayer providing an internet-based service that
connected casting directors with talent representatives seeking roles for their actor
clients was not providing a taxable information service. Under New York law, the
primary function of the service (and not the means of effectuating the service) dictates
whether a service is taxable. In the ALJ’s view, the furnishing of information on
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available acting roles was just one component of the taxpayer’s overall service, which
was facilitating the casting of actors.

e In the second case, the New York Tax Appeals Tribunal concluded that an ALJ erred
when it was determined that one of a taxpayer’'s services was a taxable information
service. The taxpayer argued that it qualified for the exclusion from the definition of
taxable information services for when the information at issue was personal and
individual in nature and was not or may not be incorporated into reports provided to
others. The ALJ had determined that the taxpayer did not qualify for the exclusion
because although the information from the service at issue was not shared with
others, the taxpayer had the right to use the data it collected and could incorporate that
data and information into reports furnished to others. The appellate tribunal disagreed
with this finding, noting that the possibility that information could be furnished to third
parties in the future if the service provider develops a means to do so did not disqualify
an information service from the exclusion. As such, the tribunal reversed the ALJ's
findings with respect to one of the taxpayer’s services—the other service was taxable
because the data gathered from it became part of a database used for multiple
purposes.

Wisconsin: The Tax Appeals Commission concluded that a taxpayer owed tax on its purchase of
go-carts that were rented to customers at its indoor speedway. In the Commission’s view, the
taxpayer’s transfer of the go-carts to customers was incidental to the service of furnishing of a
speedway racing experience, and therefore, the taxpayer was the end-user for sales tax purposes.
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