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GLAM:  Allocation and apportionment of deferred
compensation expense for purposes of calculating
-Dll—ceparture from prior IR legal advice

The IRS today publicly released a generic legal advice memorandum (GLAM)* that addresses the
proper method of allocation and apportionment under the section 861 regulations of deferred
compensation expense for purposes of computing a taxpayer’s foreign-derived intangible income (FDII)
deduction under section 250—specifically in the context deferred compensation expense that relates
to services provided prior to the effective date of section 250.

The memorandum concludes that even though deferred compensation expense may relate to gross
income derived by the taxpayer in a prior taxable year, it must be allocated to a class of gross income,
and apportioned based upon the relevant grouping or groupings within the class, that exists in the
taxable year the deductions are taken into account under generally applicable federal income tax
accounting rules. According to the reasoning in the memorandum, under general federal income tax
principles, the law in effect for the taxable year in which deductions are taken into account is applied in
determining how deductions relate to a class of gross income, including which statutory groupings are
relevant to apportionment of expenses within such class and the manner of apportionment. Under the
reasoning of the memorandum, deferred compensation that relates to services performed for the
taxpayer in a year prior to the enactment of Pub. L. No. 115-97 (“Tax Cuts and Jobs Act” or “TCJA")
but deducted in a year when section 250 is effective may be allocable to gross deduction eligible
income (DEI) or gross foreign-derived deduction eligible income (FDDEI).

KPMG observation

As noted in the memorandum released today, the advice rendered in the memorandum is inconsistent
with a prior general legal advice memorandum issued in 2009 (GLAM 2009-001) which dealt with the
allocation and apportionment of deferred compensation expense for purposes of computing a
taxpayer's qualified production activity income and the section 199 deduction. In the prior
memorandum, the Office of Chief Counsel concluded that costs did not have to be allocated and
apportioned to the statutory groupings within the class that existed in the taxable year the deductions
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are taken into account if they arose from activity before the effective date of such statutory groups,
even though the accounting method rules placed them in a post-effective date year.

Read GLAM 2022-001 [PDF 166 KB] (release date of May 6, 2022, and dated May 3, 2022)

*A generic legal advice memorandum constitutes internal IRS legal advice by the Office of Chief Counsel to assist IRS service
personnel in administering their duties. It is not binding law and cannot be used or cited as precedent.
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The information contained in TaxNewsFlash is not intended to be “written advice concerning one or more Federal tax matters” subject to the requirements of section
10 37(a)(2) of Treasury Department Circular 230, as the content of this document is issued for general informational purposes only, is intended to enhance the reader's
knowledge on the matters addressed therein. and is not intended to address the circumstances of any particular individual or entity. Although we endeavor to provide
accurate and timely information, there can be no guarantee that such information is accurate as of the date it is received or that it will continue to be accurate in the future.
No one should act on such information without appropriate professional advice after a thorough examination of the particular situation.
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Direct comments, including requests for subsecriptions, to Washington National Tax. For more information, contact KPMG's Federal Tax Legislative and Regulatory Services
Group at + 1 202.533.4366, 1801 K Street NW, Washington, DC 20006-1301.
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