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Proposed  regulations:  Certain - syndicated
conservation easement transactions identified as
isted transactions (text of regulations)

The U.S. Treasury Department and IRS today released for publication in the Federal Register proposed
regulations (REG-106134-22) identifying certain syndicated conservation easement transactions and
substantially similar transactions as listed transactions, a type of reportable transaction. Taxpayers use Form
8886, Reportable Transaction Disclosure Statement to disclose information for each reportable transaction in
they participate. Material advisors to any reportable transaction file Form 8918, Material Advisor Disclosure
Statement to disclose certain information about the reportable transaction.

The proposed regulations [PDF 340 KB] (41 pages) provide that material advisors and certain participants in
these listed transactions would be required to file disclosures with the IRS (i.e., Forms 8886 and 8918) and would
be subject to penalties for failure to disclose.

Comments on the proposed regulations are due by February 6, 2023. Requests to speak and outlines for topics
to be discussed at a public hearing scheduled to be held by teleconference on March 1, 2023, at 10 a.m. ET, are
also due by February 6, 2023. If no outlines are received by that date, the public hearing will be cancelled.

As noted in Announcement 2022-28 [PDF 154 KB], which accompanied the proposed regulations’ release, the
proposed regulations were issued in response to two recent court decisions holding that IRS notices identifying
particular transactions as listed transactions did not comply with the Administrative Procedure Act (APA) and
thus were invalid. Specifically, the announcement referenced the U.S. Tax Court’s recent decision in Green Valley
Investors, LLC v. Commissioner, 159 T.C. No. 5 (2022) (invalidating Notice 2017-10). Read TaxNewsFlash. In
addition, the announcement mentioned the decision earlier this year of the U.S. Court of Appeals for the Sixth
Circuit in Mann Construction, Inc. v. United States, 27 F.4th 1138 (6th Cir. 2022) (invalidating Notice 2007-83).
Read TaxNewsFlash. Announcement 2022-38 indicates that the Treasury Department and the IRS disagree with
these decisions, and that they are continuing to defend the validity of the existing listing notices in circuits other
than the Sixth Circuit.
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https://public-inspection.federalregister.gov/2022-26675.pdf
https://www.irs.gov/pub/irs-drop/a-22-28.pdf
https://home.kpmg/us/en/home/insights/2022/11/tnf-us-tax-court-listing-notice-legislative-rule-improperly-issued-under-apa.html
https://home.kpmg/us/en/home/insights/2022/03/tnf-sixth-circuit-irs-notice-and-comment-process-notice-2007-83-listed-transactions.html

The IRS stated in Announcement 2022-28 that it intends to finalize the proposed regulations, after due
consideration of public comments, in 2023, and intends to issue proposed regulations identifying additional
listed transactions in the near future.
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The information contained in TaxNewsFlash is not intended to be “written advice concerning one or more Federal tax matters” subject to the requirements of section 10.37(a)(2) of
Treasury Department Circular 230, as the content of this document is issued for general informational purposes only, is intended to enhance the reader s knowledge on the matters
addressed therein, and is not intended to address the circumstances of any particular individual or entity. Although we endeavor to provide accurate and timely information, there can be
no guarantee that such information is accurate as of the date it is received or that it will continue to be accurate in the future. No one should act on such information without appropriate
professional advice after a thorough examination of the particular situation.
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Direct comments, incuding requests for subscriptions, to Washington National Tax. For more information, contact KPMG s Federal Tax Legislative and Regulatory Services Group at + 1
202.533.4366, 1801 K Street NW, Washington, DC 20006-1301.
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