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KPMG reports: Florida (sales tax refunds
on software and hardware); Texas
(margin tax apportionment); Virginia
(NOL carryback)

KPMG This Week in State Tax—produced weekly by the KPMG State and Local Tax practice—focuses
on recent state and local tax developments.

Florida: The Division of Administrative Hearings determined that although a vendor over collected
sales tax on sales of electronically delivered software and computer hardware, it was not entitled to
a refund. Under Florida law, a vendor has no right to a refund of erroneously remitted or overpaid
sales tax until the vendor has refunded the tax to its customer or assigned the right to seek a refund
to its customer. Here, the vendor did neither and the Division of Administrative Hearings denied its
sales tax refund request.

Texas: The Comptroller on January 23, 2023, proposed amendments to its margin tax
apportionment rule. The revised rule removes the “receipts-producing, end-product act” test that
was invalidated by the Texas Supreme Court in the Sirius XM litigation. In its place, language is
added providing that a service is performed at the location or locations where the taxable entity's
personnel or property are doing the work that the customer hired the taxable entity to perform.
Other amendments address where a service is performed and determining fair value if a service is
performed both within and without Texas. The revised rule retains the customer-based sourcing
rules for internet hosting services and the audience-based rules for advertising services. The
Comptroller will be accepting comments on the proposed changes for 30 days following the date of
publication in the Texas Register.

Virginia: The Tax Commissioner found that a taxpayer failed to property elect to forego a net
operating loss (NOL) carryback for the tax year at issue. As such, the NOL was carried back and
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fully utilized in an earlier tax year, and the taxpayer’s corporate tax assessment for the later tax year
was upheld.

Read a January 2023 report prepared by KPMG LLP

kpmg.com/socialmedia

The information contained in TaxNewsFlash is not intended to be “written advice concerning one or more Federal tax matters” subject to the requirements of section
10.37(a)(2) of Treasury Department Circular 230, as the content of this document is issued for general informational purposes only, is intended to enhance the reader’s
knowledge on the matters addressed therein, and is not intended to address the circumstances of any particular individual or entity. Although we endeavor to provide
accurate and timely information, there can be no guarantee that such information is accurate as of the date it is received or that it will continue to be accurate in the future.
No one should act on such information without appropriate professional advice after a thorough examination of the particular situation.

The KPMG name and logo are trademarks used under license by the independent member firms of the KPMG global organization.

KPMG International Limited is a private English company limited by guarantee and does not provide services to clients. No member firm has any authority to obligate or bind
KPMG International or any other member firm vis-a-vis third parties, nor does KPMG International have any such authority to obligate or bind any member firm.

Direct comments, including requests for subscriptions, to Washington National Tax. For more information, contact KPMG’s Federal Tax Legislative and Regulatory Services
Group at + 1 202.533.3712, 1801 K Street NW, Washington, DC 20006-1301.

To unsubscribe from TaxNewsFlash-United States, reply to Washington National Tax.
Privacy | Legal

© 2023 KPMG LLP, a Delaware limited liability partnership and a member firm of the KPMG global organization of independent member firms affiliated with KPMG
International Limited, a private English company limited by guarantee. All rights reserved.

The KPMG name and logo are trademarks used under license by the independent member firms of the KPMG global organization.


https://tax.kpmg.us/events/podcasts/twist/2023/twist-012323.html
mailto:US-KPMGWNT%40kpmg.com?subject=Comments%20and%20requests
mailto:US-KPMGWNT%40kpmg.com?subject=Comments%20and%20requests
https://home.kpmg.com/us/en/home/misc/privacy.html
https://home.kpmg.com/us/en/home/misc/legal.html

	TaxNewsFlash

