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First Circuit: Immediate recognition of income upon
constructive transfer of intangible property in
reorganization; Tax Court affirmed

The U.S. Court of Appeals for the First Circuit affirmed a decision of the U.S. Tax Court holding that the
taxpayer was required to immediately recognize ordinary income under section 367(d)(2)(A)ii)(Il) as a
result of a constructive transfer of intangible property to a foreign corporation, and pay the tax due in a
lump sum.

The case is: TBL Licensing LLC v. Commissioner, No. 22-1783 (1%t Cir. September 8, 2023). Read the
First Circuit’'s decision [PDF 214 KB] (50 pages)

Summary

The taxpayer in 2011 transferred intangible property worth approximately $1.5 billion to an affiliated
foreign corporation. The transfer occurred in the context of a corporate reorganization involving an
exchange as described in section 361. The taxpayer took the position that the tax attributable to the
transfer could be paid on an annual basis over the useful life of the intangible property by one of its US
affiliates under the general rule of section 367(d)(2)(A)(ii)(1). The IRS disagreed, assessing a deficiency
based on the position that the taxpayer was required to pay tax on the entire gain in the year of the
transfer under the disposition rule of section 367(d)(2)(A)(ii)(Il). The taxpayer challenged the deficiency,
and the Tax Court sustained it. Read TaxNewsFlash

On appeal, the First Circuit affirmed the Tax Court’s decision, agreeing with the IRS and the Tax Court
that the taxpayer’s transfer of its intangible property was followed by a disposition of that property within
the meaning of section 367(d)(2)(A)(ii)(I), requiring the taxpayer to pay the tax due in a lump sum.

© 2023 KPMG LLP, a Delaware limited liability partnership and a member firm of the KPMG global organization of independent member firms affiliated with KPMG
International Limited, a private English company limited by guarantee. All rights reserved.

The KPMG name and logo are trademarks used under license by the independent member firms of the KPMG global organization.


http://media.ca1.uscourts.gov/pdf.opinions/22-1783P-01A.pdf
https://kpmg.com/us/en/home/insights/2022/01/tnf-us-tax-court-constructive-transfer-intangible-property-reorganization.html

kpmg.com/socialmedia

The information contained in TaxNewsFlash is not intended to be “written advice concerning one or more Federal tax matters” subject to the requirements of section
10.37(a)(2) of Treasury Department Circular 230, as the content of this document is issued for general informational purposes only, is intended to enhance the reader's
knowledge on the matters addressed therein, and is not intended to address the circumstances of any particular individual or entity. Although we endeavor to provide
accurate and timely information, there can be no guarantee that such information is accurate as of the date it is received or that it will continue to be accurate in the future.
No one should act on such information without appropriate professional advice after a thorough examination of the particular situation.

The KPMG name and logo are trademarks used under license by the independent member firms of the KPMG global organization.

KPMG International Limited is a private English company limited by guarantee and does not provide services to clients. No member firm has any authority to obligate or bind
KPMG International or any other member firm vis-a-vis third parties, nor does KPMG International have any such authority to obligate or bind any member firm.

Direct comments, including requests for subscriptions, to Washington National Tax. For more information, contact KPMG’s Federal Tax Legislative and Regulatory Services
Group at + 1 202.533.3712, 1801 K Street NW, Washington, DC 20006-1301.

To unsubscribe from TaxNewsFlash-United States, reply to Washington National Tax.
Privacy | Legal

© 2023 KPMG LLP, a Delaware limited liability partnership and a member firm of the KPMG global organization of independent member firms affiliated with KPMG
International Limited, a private English company limited by guarantee. All rights reserved.

The KPMG name and logo are trademarks used under license by the independent member firms of the KPMG global organization.


mailto:US-KPMGWNT%40kpmg.com?subject=Comments%20and%20requests
mailto:US-KPMGWNT%40kpmg.com?subject=Comments%20and%20requests
https://home.kpmg.com/us/en/home/misc/privacy.html
https://home.kpmg.com/us/en/home/misc/legal.html

	TaxNewsFlash

