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Nowadays, it is a common practice for a foreign investor to enter the
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Vietnamese market via a holding company or another affiliated company of the
group located overseas. We recently notice a number of capital assignment
transactions which are carried out overseas, and therefore would draw your
attention on the Vietnamese tax obligations arisen from those transactions.
Assume Company A incorporated in the United Kingdom invests in Company
B in Hong Kong, and then the Hong Kong Company establishes Company C in
Vietnam. If Company A assigns its capital in Company B to Company D in the
United Kingdom, will Company A be subject to CAT in Vietnam?

In accordance with the provision of Decree 12/2015/ND-CP (“Decree 12")

taking effect from 2015, the taxable income deriving from Vietnam of foreign
companies has been broadened to include income from capital assignment,
regardless of where the transactions take place.

in the United Kingdom, will
Company A be subject to
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On 26 February 2016, the Ministry of Finance issued Circular 36/2016/TT-BTC
("Circular 36") providing guidance on the tax policies for oil and gas exploration
and exploitation activities. Accordingly, where a company incorporated overseas
assigns its capital or shares, or other similar interest in another foreign-based
company who directly or indirectly holds the assets or the rights to participate
in oil and gas projects in Vietnam, such company is considered as deriving
income from the transfer of the right to participate in oil and gas agreements in
Vietnam. Therefore, the company is subject to Vietnamese CAT.

With the exception of Circular 36, the Ministry of Finance has not provided

any specific guidance on the tax collection regime for offshore assignment of
capital. However, according to several private rulings and recent typical offshore
assignment transactions, the General Department of Taxation has affirmed its
treatment and concluded to collect CAT for such transfers. Accordingly, for the
offshore capital assignment transaction between Company A and Company D
as illustrated above, the assigner (i.e. Company A) is considered as deriving
taxable income in Vietnam. Subsequently, the offshore capital assignment is
subject to the Vietnamese CAT declaration and payment.

In practice, there are a number of indirect capital transactions that took place
both prior and after the issuance of Decree 12. However, under the recent
private rulings, the General Department of Taxation has ruled based on the
general principles of Corporate Income Tax legislations, not based on the
provision of Decree 12.
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The above is seen as a new development in tax collection of Vietnamese tax

authorities toward offshore capital transfer. Foreign investors therefore should

carefully take note of this issue to ensure effective tax planning and proper BOﬂtaC[ US
compliance with the current regulations in order to avoid any unnecessary

disputes. KPMG Tax and Advisory Limited

As being one of the most professional and experienced tax advisors, KPMG is

open to discuss further about the Company’s concern. War.rick Cleine
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