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KPMG analysis: Multilateral instrument implementing the 
treaty-related BEPS provisions 
 
The Organisation for Economic Cooperation and Development (OECD) on 7 June 
2017 hosted a signing ceremony for the Multilateral Convention to Implement Tax 
Treaty Related Measures to Prevent Base Erosion and Profit Shifting (BEPS) under 
BEPS Action 15 (the Multilateral Instrument or MLI). The ceremony was widely 
attended by ministers and dignitaries representing members of the OECD BEPS 
inclusive framework. During the 7 June ceremony held in Paris, 67 countries, covering 
68 total jurisdictions, signed the MLI and an additional eight countries expressed a 
commitment to sign at a future date. Based on the current signatories, and subject to 
ratification, the MLI will result in changes to over 1,100 treaties. The OECD 
announced at the signing ceremony that an additional 20 to 25 jurisdictions are 
expected to sign the MLI later in the year. 
 
Background 
 
The MLI was developed to provide a vehicle for the swift implementation of the tax 
treaty-related measures produced under Actions 2 (hybrid mismatches), 6 (treaty 
abuse), 7 (permanent establishments), and 14 (mutual agreement procedures) of the 
BEPS project. To maximize participation, the MLI provides potential signatories with 
significant flexibility to decide which portions of the MLI to adopt, modify, or reject. 
Specifically, the MLI grants jurisdictions: 
 
• Choice with respect to which tax treaties the MLI modifies (referred to as Covered 

Tax Agreements or CTAs) 
 
• Alternative ways to meet the minimum standards under Actions 6 (treaty abuse) 

and 14 (mutual agreement procedures) agreed as part of the BEPS project 
 
• Ability to opt out completely or partially of certain provisions with respect to all or 

with respect to certain CTAs, and 
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• Ability to apply optional or alternative provisions 
 
Read text of the MLI [PDF 276 KB] 
 
Information provided upon signing 
 
In connection with the signing, each signatory has deposited a document with the 
OECD (MLI Position) that lists their CTAs as well as their preliminary positions and 
reservations with respect to each provision of the MLI.  Read a list of 
signatories [PDF 127 KB], with links to each of their MLI Positions. 

Each signatory will finalize its positions on the MLI after the normal ratification process 
in each jurisdiction is completed (subject to any modification that may occur during 
that process).  

Note that some countries previously indicated that they intended to include only a 
small number of treaties as CTAs at signature, but will add treaties to their list of CTAs 
as they complete bilaterally agreed implementation with respect to those treaties. In 
addition, some countries previously indicated they intended to take a conservative 
approach at signature, but were considering a more expansive approach at 
ratification, so important changes to the provisions ultimately adopted by particular 
countries may occur during ratification. Nonetheless, in the MLI Positions already filed 
with the OECD, the signatories have already covered 85% of the treaties that they 
have concluded among themselves. 
 
In a press release, the OECD Secretariat indicated its intent to develop tools to allow 
taxpayers to reconcile changes and options agreed between jurisdictions. The OECD 
also recently provided the following helpful documents on its website: 

• Information brochure [PDF 1.46 MB] 

• List of “frequently asked questions” (FAQs) [PDF 1.95 KB] 

• MLI application toolkit 
 
Noteworthy outcomes 
 
Minimum standard to prevent treaty abuse (including PPT and LOB) 
 
The MLI provides options for implementing the minimum standard to combat treaty 
abuse outlined in the final report for Action 6 of the BEPS Action Plan. The minimum 
standard requires that countries: 
 

1. Include in their tax treaties an express statement that their common intention is 
to eliminate double taxation without creating opportunities for non-taxation or 
reduced taxation through tax evasion or avoidance including through treaty-
shopping arrangements; and 

http://www.oecd.org/tax/treaties/multilateral-convention-to-implement-tax-treaty-related-measures-to-prevent-BEPS.pdf
http://www.oecd.org/tax/treaties/beps-mli-signatories-and-parties.pdf
http://www.oecd.org/tax/treaties/beps-mli-signatories-and-parties.pdf
http://www.oecd.org/tax/ground-breaking-multilateral-beps-convention-will-close-tax-treaty-loopholes.htm
http://www.oecd.org/tax/treaties/multilateral-instrument-BEPS-tax-treaty-information-brochure.pdf
http://www.oecd.org/tax/treaties/MLI-frequently-asked-questions.pdf
http://www.oecd.org/tax/treaties/application-toolkit-multilateral-instrument-for-beps-tax-treaty-measures.htm
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2. Address treaty shopping by, at a minimum, implementing (i) a Principal purpose 
test (PPT) alone, (ii) a PPT and a simplified or detailed limitation on benefits 
provision (LOB), or (iii) a detailed LOB, supplemented by a mechanism (treaty-
based or otherwise) that would deal with conduit arrangements not already 
dealt with in the tax treaty. 

Article 6 of the MLI provides treaty preamble language that would address the first leg 
of the minimum standard and Article 7 of the MLI offers options for addressing the 
second leg of the minimum standard. 
 
With respect to the first leg, signatories to the MLI are only permitted to opt out to the 
extent a CTA already contains language satisfying the minimum standard. With 
respect to the second leg, option 1—the PPT alone—is the default unless the 
signatory elects one of the other options. Signatories may elect to opt out of the PPT 
with respect to CTAs that already contain a PPT, or across the board if they elect to 
satisfy the minimum standard by adopting a detailed LOB (to be negotiated) and 
domestic anti-conduit rules.   
 
A preliminary review reveals that all countries opted for the PPT to address treaty 
abuse either by accepting the default rule, or opting out on the basis of an existing 
PPT.  Just 12 countries, many from Latin America—including Argentina, Chile, 
Colombia, Mexico, and Uruguay—but also India and Indonesia, opted for both the 
PPT and the simplified LOB outlined in Article 7 of the MLI.  In addition, three other 
countries agreed to permit application of the simplified LOB where the other country 
also signed up for it, and seven countries indicated that they would pursue bilateral 
negotiation of a detailed LOB. 
 
Changes to the permanent establishment article 
 
Articles 12 to 14 of the MLI incorporate the provisions implementing the 
recommendations outlined in the final report for Action 7 (Artificial Avoidance of PEs) 
of the BEPS project. Action 7 is not a minimum standard. Accordingly, signatories to 
the MLI are free to opt out or selectively adopt the provisions relating to PEs in Articles 
12 to 14 of the MLI.  
 
Expansion of the dependent agent standard for creating a PE. Article 12 of the 
MLI expands the standard for when a dependent agent creates a PE of the principal to 
include situations in which the dependent agent “habitually plays the principal role 
leading to the conclusion of contracts that are routinely concluded without material 
modification by the enterprise.” While existing dependent agent PE provisions typically 
cover only the conclusion of contracts that are “in the name of” or binding on the 
principal, Article 12 also covers contracts for the transfer or use of property of the 
principal, or for the provision of services by the principal. Adoption of this change 
would create PEs for principals that distribute products and services through 
commissionaires and other dependent agent arrangements. In addition, Article 12 
provides that an agent is not independent if that agent works exclusively or almost 
exclusively on behalf of one or more closely related enterprises. It was not clear how 
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many jurisdictions would agree to this expansion of the definition of the dependent 
agent PE standards.   

Notably, the UK previously announced its intent to opt out of this provision. A number 
of jurisdictions joined the UK in opting out of this provision including Australia, 
Belgium, Canada, China, Germany, Hong Kong, Ireland, Italy, Korea, Luxembourg, 
Singapore, South Africa and Switzerland. Indeed, less than half of all signatories 
elected to include this provision in their CTAs.   
 
Nonetheless, several jurisdictions, including again several in Latin America such as 
Argentina, Chile, Colombia, Costa Rica, Mexico, and Uruguay, but also France, India, 
Indonesia, Japan, the Netherlands, New Zealand and Spain, elected to include this 
provision. 
  
Changes to the application of the specific activity exemptions. The current OECD 
model treaty specifically identifies certain activities that may be carried on at a location 
without creating a PE. To address concerns about the use of these exemptions to 
“artificially” avoid a PE, pursuant to the recommendations in the Final Report on 
Action 7, Article 13 of the MLI provides several options for modifications to the 
availability of these exemptions. Option A would limit the availability of the specific 
activity exemption to circumstances where the activity is of a “preparatory or auxiliary” 
character. In other words, this modification would condition the availability of the 
specific activity exemptions on a subjective analysis based on all the facts and 
circumstances. Around one-third of the signatories elected option A including 
Argentina, Australia, Austria, Germany, India, Indonesia, Italy, Japan, Mexico, the 
Netherlands, New Zealand, South Africa and Spain.   

Option B, which was included as an alternative to Option A for countries that preferred 
to ensure greater certainty about the application of the specific activity exceptions, 
would make explicit that the specific activity exceptions are per se exceptions and are 
not subject to an overall condition of “preparatory or auxiliary” character. A number of 
jurisdictions elected option B, including Belgium, France, Ireland, Luxembourg and 
Singapore. 
 
Article 13 also provides an anti-fragmentation provision. The provision operates to 
cause the specific activity exemptions not to apply when an enterprise or a closely 
related enterprise carries on business activities in one or more places in the same 
State, and either (1) one or more such places constitute a PE for one of the related 
enterprises, or (2) the overall activity resulting from the combination of the activities in 
such places is not of a preparatory or auxiliary character. A majority of signatories 
elected to apply the anti-fragmentation rule to their CTAs. Of the jurisdictions listed in 
the previous two paragraphs, a few opted out of the anti-fragmentation rule, including 
Germany, Luxembourg and Singapore. In addition, some jurisdictions opted out of the 
specific activity exemption rule changes altogether, including Canada, China, Hong 
Kong, Korea, and Switzerland. Article 14 of the MLI aims to prevent artificial 
avoidance of a PE through splitting up contracts.   
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Generally, Article 14 requires aggregation of time spent (in excess of 30 days in the 
aggregate) at a building site or construction or installation project by the enterprise 
and connected activities carried out (during periods that exceed 30 days) by closely 
related enterprises at the same building site or construction or installation project 
during different periods of time. Many jurisdictions opted out of the rule relating to 
splitting up contracts, but some elected to adopt the rule (although some only with 
respect to activities other than natural resource exploration and exploitation), including 
Argentina, Australia, France, India, Indonesia, Ireland, the Netherlands, and New 
Zealand.  
 
Arbitration 
 
The MLI includes optional provisions for mandatory binding arbitration (MBA). Articles 
18 to 26 of the MLI provide flexibility for countries to bilaterally agree on the mode of 
application of the MBA, including the form of arbitration. The MLI provides for “final 
offer” arbitration (also known as “baseball arbitration”) as the default type of arbitration 
process. However, countries may make a reservation on the “final offer” type of 
arbitration proceedings and opt for the “independent opinion” process instead.   
 
Twenty-five of the 7 June signatories signed up for the arbitration provisions in the 
MLI:  Andorra, Australia, Austria, Belgium, Canada, Fiji, Finland, France, Germany, 
Greece, Ireland, Italy, Japan, Liechtenstein, Luxembourg, Malta, the Netherlands, 
New Zealand, Portugal, Singapore, Slovenia, Spain, Sweden, Switzerland and the 
United Kingdom. This will lead to the introduction of arbitration to over 150 existing 
treaties. Most of the countries opting in for arbitration have opted for the default option 
of final offer arbitration. Note that while arbitration was fairly widely adopted, the 
carve-outs are in many cases quite broad and not always very clearly drafted, with the 
result that it’s not clear how many disputes will be in scope.  
 
Additional information 
 
Reports prepared by KPMG member firms across the globe provide additional 
information about the options, reservations and CTAs selected by the various 
signatories to the MLI. Read TaxNewsFlash-BEPS 
 
Future process and effective dates 
 
The MLI will be subject to each jurisdiction’s treaty procedures for ratification, 
acceptance, or approval (collectively, ratification). 
 
Pursuant to its terms, the MLI will not enter into force until three months after at least 
five jurisdictions have deposited instruments of ratification with the OECD. Thereafter, 
the MLI generally enters into force with respect to a jurisdiction on the first day of the 
month following a period of three months after it deposits its instrument of ratification 
with the OECD.   
 
The MLI enters into effect with respect to a particular CTA as follows:  

https://home.kpmg.com/xx/en/home/insights/2017/06/tnf-initial-impressions-of-multilateral-instrument-implementing-beps-in-tax-treaties.html
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• With respect to withholding taxes—on or after the first day of the next calendar 

year that begins on or after the latest of the dates on which the MLI enters into 
force for each of the parties to the CTA 
 

• With respect to all other taxes—for tax periods beginning on or after the expiration 
of a period of six calendar months (or a shorter period, if all parties to the CTA 
notify the OECD depositary that they intend to apply such shorter period) from the 
latest of the dates on which the MLI enters into force for each of the parties to the 
CTA 

 
KPMG observation 
 
Taxpayers will need to pay close attention to the choices of options and opt-outs that 
each country made under the MLI, evaluate how and when the MLI will have an 
impact on their operations, and develop plans to address that impact.   
 
Tax professionals believe the universal adoption of a PPT will have a significant, if yet 
indeterminate, impact on the interpretation and application of treaties. Moreover, while 
the PE changes were not universally adopted, those changes will have significant 
impacts on taxpayers where they apply. In addition, although a significant number of 
countries have initially chosen only to adopt the minimum standards under Actions 6 
(treaty abuse) and 14 (mutual agreement procedures), it is not yet clear whether that 
will be their final position, and it will be important to monitor that, as positions can 
change any time until ratification.   
  
For more information, contact a KPMG tax professional: 
 
Manal Corwin | +1 (202) 533-3127 | mcorwin@kpmg.com 
Michael Plowgian | +1 (202) 533-5006 | mplowgian@kpmg.com 
Jesse Eggert | +1 (202) 533-5512 | jeggert@kpmg.com  
 
 
 
The information contained in TaxNewsFlash is not intended to be "written advice concerning one or more Federal tax matters" 
subject to the requirements of section 10.37(a)(2) of Treasury Department Circular 230, as the content of this document is issued 
for general informational purposes only, is intended to enhance the reader’s knowledge on the matters addressed therein, and is 
not intended to be applied to any specific reader’s particular set of facts. Although we endeavor to provide accurate and timely 
information, there can be no guarantee that such information is accurate as of the date it is received or that it will continue to be 
accurate in the future. Applicability of the information to specific situations should be determined through consultation with your 
tax adviser. 

KPMG International is a Swiss cooperative that serves as a coordinating entity for a network of independent member firms. 
KPMG International provides no audit or other client services. Such services are provided solely by member firms in their 
respective geographic areas. KPMG International and its member firms are legally distinct and separate entities. They are not 
and nothing contained herein shall be construed to place these entities in the relationship of parents, subsidiaries, agents, 
partners, or joint venturers. No member firm has any authority (actual, apparent, implied or otherwise) to obligate or bind KPMG 
International or any member firm in any manner whatsoever. 

Direct comments, including requests for subscriptions, to Washington National Tax. For more information, contact KPMG’s 
Federal Tax Legislative and Regulatory Services Group at + 1 202.533.4366, 1801 K Street NW, Washington, DC 20006-1301.  

To unsubscribe from TaxNewsFlash-United States, reply to Washington National Tax. 

mailto:US-KPMGWNT@kpmg.com?subject=Comments%20and%20requests
mailto:US-KPMGWNT@kpmg.com?subject=Unsubscribe:%20TaxNewsFlash


 
 
© 2017 KPMG LLP, a Delaware limited liability partnership and the U.S. member firm of the KPMG network of independent member firms affiliated with KPMG International 
Cooperative (“KPMG International”), a Swiss entity. All rights reserved. Printed in the U.S.A.  

The KPMG name and logo are registered trademarks or trademarks of KPMG International.  

Privacy | Legal 

 

https://home.kpmg.com/us/en/home/misc/privacy.html
https://home.kpmg.com/us/en/home/misc/legal.html

	TaxNewsFlash

