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Jnited states - Ustls Puplishes Quarterly Data
On Key Temporary Worker Visas

On May 1, 2020, the U.S. Citizenship and Immigration Services (USCIS) published its statistics on the rates of approval,
denial, and request for evidence ("RFE") issued for common temporary worker visa petitions processed during the
second quarter (Q2) FY2020, ending March 31, 2020." The latest data show that the rates of RFE remained high for H-
1B, L-1, and TN petitions, with slight increases in approval rates for each of these temporary worker visa categories as
compared to Q2 FY2019.

WHY THIS MATTERS

The latest USCIS data confirm what many employers have perceived is an ongoing trend: that the USCIS continues to
highly scrutinize nonimmigrant visa petitions, consistent with the directive under the “Buy American, Hire American”
Executive Order.2 Given the increased scrutiny on nonimmigrant visa petitions, employers should be prepared to
provide in their visa application submissions, detailed job descriptions of the positions they are seeking to fill, as well as
documentation relating to the foreign national employees’ qualifications to fill such positions.

Additionally, as covered in our previous GMS Flash Alert 2020-198 (April 7, 2020), President Trump issued a
proclamation suspending the entry of certain immigrants to the United States due to the COVID-19 pandemic.® While
this proclamation has no immediate impact on nonimmigrants, it does, however, provide the U.S. Department of
Homeland Security and the U.S. Department of Labor 30 days to review nonimmigrant visa programs and recommend
other measures to help ensure the prioritization, hiring, and employment of U.S. workers. This mandate leaves open
the possibility that certain temporary foreign workers may be subject to restrictions in the foreseeable future, which
could lead to an increase in RFE and denial rates for nonimmigrant employment categories in Q3 and Q4 of FY2020.
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Key Findings from the USCIS’s FY2020 Q2 Statistics

Background

The USCIS publishes quarterly statistics on the rates of approval, denial, and RFE issued for various temporary worker,
also known as nonimmigrant visa categories. Data are provided for petition filings submitted to the USCIS requesting the
following visa classifications: H-1B, H-2A, H-2B, L-1A, L-1B, O, P, R-1, and TN.

USCIS issues written notices in the form of a request for evidence (RFE) to request missing initial or additional evidence
from applicants and/or petitioners when the USCIS requires more information in order to issue a final decision on the
application for an immigration benefit. The recent data released by the USCIS indicate that RFE rates continue to be high
for many nonimmigrant visa categories, although there appears to be a modest increase in the number of petitions
receiving approvals without an issuance of an RFE. The heightened scrutiny on nonimmigrant visa petitions remains a
consistent trend since FY2018, when the Trump administration issued the Buy American, Hire American Executive
Order.

H-1B Petitions

The statistics published by the USCIS relating to the adjudication of H-1B petitions in Q2 of FY2020 are as follows:

Fiscal Year Initially Approved Initially Denied* RFE Issued Approval After RFE
2020 (Q2) 87.1% 12.9% 35.8% 68.2%
2019 (Q2) 83.7% 16.3% 35.3% 58.8%

2019 84.8% 15.2% 40.2% 65.4%

2018 84.5% 15.5% 38% 62.4%

2017 92.6% 7.4% 21.4% 73.6%

* Percentage calculated as number of initial denials divided by number of total completions.

In Q2 FY2020, the H-1B approval rate was 87.1%, which represents an increase of almost 4% from Q2 FY2019. The
RFE rate for Q2 FY2020 was 35.8%, up 0.5% from the same period in FY2019. For petitions where an RFE was issued,
the approval rate after RFE for Q2 FY2020 was 68.2%, which is an increase of almost 10% from Q2 FY2019.

Compared to the period prior to the Buy American, Hire American Executive Order, the rate of initial denials for H-1B
visas has more than doubled, from 7.4% in FY2017 to 15.2% at the end of FY2019. Having said that, the initial denial
rates for H-1B visas in Q2 FY2020 show a slight decrease from the same period in FY2019.

L-1 Petitions

The statistics published by USCIS relating to the adjudication of L-1 petitions in Q2 of FY2020 are as follows:

Fiscal Year Initially Approved Initially Denied* RFE Issued Approval After RFE
2020 (Q2) 74.3% 25.7% 53.6% 55.3%
2019 (Q2) 71.8% 28.2% 53.2% 51.1%

2019 71.9% 28.1% 54.3% 50.8%

2018 77.8% 22.2% 45.6% 52.9%

2017 80.8% 19.2% 36.2% 49.5%

* Percentage calculated as number of initial denials divided by number of total completions.
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Please note that the above statistics do not include outcomes of L-1 visa applications processed by consular officers
stationed at U.S. Consulates and Embassies, as well as by U.S. Customs and Border Protection officers at the ports-of-
entry.

In Q2 FY2020, the L-1 approval rate was 74.3%, which represents an increase of almost 2.5% from Q2 FY 2019. The
RFE rate was 53.6% in Q2 FY2020, up 0.4% from the same period in FY2019. For petitions where an RFE was issued,
the approval rate after RFE for Q2 FY2020 was 55.3%, which is an increase of just over 4% from Q2 FY2019.

Compared to the period prior to the Buy American, Hire American Executive Order, the rate of initial denials for L-1 visas

has increased by almost 10%, from 19.2% in FY2017 to 28.1% at the end of FY2019. However, the initial denial rates
for L-1 visas for Q2 FY2020 show a slight decrease from the same period in FY2019.

TN Petitions

The statistics published by the USCIS relating to the adjudication of TN petitions in Q2 of FY2020 are as follows:

Fiscal Year Initially Approved Initially Denied* RFE Issued Approval After RFE
2020 (Q2) 88.7% 11.3% 25% 58%
2019 (Q2) 88.4% 11.6% 24.5% 54.8%

2019 89.8% 10.2% 24.5% 60.1%

2018 88.2% 11.8% 28.2% 59.9%

2017 91.6% 8.4% 22% 64.7 %

* Percentage calculated as number of initial denials divided by number of total completions.

Please note that the above statistics do not include outcomes from TN visa applications processed by consular officers at
U.S. Consulates and Embassies, as well as by U.S. Customs and Border Protection officers at the ports-of-entry.

In Q2 FY2020, the TN approval rate was 88.7%, which represents a slight increase of 0.3% from Q2 FY 2019. The RFE
rate was 25% in Q2 FY2020, up 0.5% from the same period in FY2019. For petitions where an RFE was issued, the
approval rate after RFE for Q2 FY2020 was 58%, which is an increase of just over 3% from Q2 FY2019.

Compared to the period prior to the Buy American, Hire American Executive Order, the rate of initial denials for TN
petitions has gradually increased, from 8.4% in FY2017 to 10.2% at the end of FY2019. Having said that, the initial denial
rates for TN petitions for Q2 FY2020 show a slight decrease from the same period in FY2019.

KPMG NOTE

KPMG Law LLP in Canada is tracking USCIS adjudication trends closely, and will endeavor to keep GMS Flash Alert
readers informed of any further developments as and when they occur.

FOOTNOTES:

1 To review USCIS's FY 2020 Q2 data for the different nonimmigrant visa classifications, click here.
2 To read the Trump administration’s Buy American, Hire American Executive Order of April 18, 2017, click here.

3 For our GMS Flash Alert on the “Presidential Proclamation to Temporarily Suspend Immigration,” click here.
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Contact us

For additional information or assistance, please contact your local GMS or People Services professional* or the following
professional with the KPMG International member firm in Canada:

Sylvia Yong Chelsea Hsieh

Associate Attorney Senior Manager/Attorney

U.S. Immigration U.S. Immigration

KPMG Law LLP - Tax + Immigration, Canada KPMG Law LLP - Tax + Immigration, Canada
Tel. +1-416-943-7894 Tel. +1-416-943-7874

sylviayong@kpmg.ca chelseahsiehkpmag.ca

* Please note that KPMG LLP (U.S.) does not provide any immigration services. However, KPMG Law LLP in Canada can
assist clients with U.S. immigration matters.

The information contained in this newsletter was submitted by the KPMG International member firm in Canada.
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