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Australia - ATO Accepts Full Federal 
Court’s Judgement in Tax Residency Case  
 

The Australian Taxation Office (ATO) recently released a Decision impact statement
1
 accepting the conclusions reached 

by the Full Federal Court in Commissioner of Taxation v Pike
2
 in its decision considering the principles of tax residence 

and the application of the residence tie-breaker provisions of international double taxation treaties.  

The ATO’s statement does not suggest this will result in a change to their publicly available guidance.  

 

WHY THIS MATTERS 

This should be of particular interest to employers whose employees work overseas while maintaining a family and home 

in Australia.   

An employee’s tax residency position, coupled with location of work and payer, will dictate an employer’s Australian 

PAYG withholding and reporting obligations. 

It is therefore important that employers have the appropriate processes in place to properly assess the facts and 

circumstances to identify an employee’s Australian tax residence position.  

 

The Decision  

• The Full Federal Court upheld the initial decision handed down by Judge Logan J in the lower court in Pike,
3
 

agreeing that the taxpayer should be considered an Australian tax resident during tax years 2009-2016 under the 

ordinary meaning of the word “resides.”  

• It was further agreed that the taxpayer should be considered a treaty resident of Thailand during that period, by 

virtue of the third residence tie-breaker test outlined in the Australia/Thailand tax treaty. 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCAFC/2020/158.html?context=1;query=pike%20tax%20residency;mask_path=
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Case Facts  

• The taxpayer, his de-facto spouse and their two young children moved to Australia from Zimbabwe in 2005, secured 

by a 457-visa obtained by the taxpayer’s spouse. 

• The taxpayer was employed in the tobacco industry, and had difficulty seeking suitable employment in Australia. He 

and his spouse made the difficult decision that he would seek work abroad, while his family remained in Australia. 

• In 2006, the taxpayer took up employment in Thailand. For the next several years he lived in a rental accommodation 

which he furnished in consultation with his family, and he became an active member of sporting and social clubs in 

the country.  

• The taxpayer’s spouse and children remained living in a jointly-held rental accommodation in Brisbane, and the 

couple had a joint Australian bank account into which the taxpayer made regular transfers in order to support his 

family. 

• The taxpayer returned to visit his family several times each year, spending an average of approximately 20-30 

percent of his time in Australia each year. 

• The family owned land on which they had originally intended to build a home in Australia, but this never came to 

fruition.  

• The taxpayer’s spouse and children were granted Australian permanent residence in 2009, and citizenship in 2010. 

The taxpayer was granted Australian citizenship in 2014.  

• The taxpayer took up successive employments in Tanzania and the UAE in 2014 and 2016. 

Maintaining a Family in Australia  

The Full Court agreed with the initial judge’s findings that the taxpayer was a resident of Australia under the “resides” 

test according to the ordinary meaning of the word.  

Notwithstanding that the taxpayer’s employment opportunities in his field required him to find employment overseas, 

the Full Court placed significant weight on the continued presence of his family and the maintenance of a home in 

Australia. The Court indicated that: 

[S]ave in the most exceptional circumstances, the existence of a house in Australia maintained by a taxpayer 

who is working overseas, and the maintenance of a family in that house, has great significance in 

determining the taxpayer’s residency “in that it demonstrates a continuity of association with Australia and 

an intention to treat that place as 'home.”
4
 

Harding and Pike – A Consistent Message?  

It is worthwhile noting that in the 2019 residence case of Harding v Commissioner of Taxation, the Full Court found the 

taxpayer was not a resident of Australia under Australian domestic legislation. In both cases (Harding and Pike), the 

taxpayers were working overseas while their families remained in Australia.  (For prior coverage of the Harding case, see 

the following issues of GMS Flash Alert: 2019-144 (19 September 2019) and 2018-102 (25 July 2018).) 

A key distinction in these cases appears to be the difference in re-establishing tax residence after a period of non-

residence (Harding), versus breaking Australian tax residence where the family remains in Australia (Pike). The dynamics 

of the family unit also appear to have a strong bearing in relation to outcome of the decisions of both cases. 

https://home.kpmg/xx/en/home/insights/2019/09/flash-alert-2019-145.html
https://home.kpmg/xx/en/home/insights/2018/07/flash-alert-2018-102.html
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KPMG NOTE 

Based on the outcome in Pike, the case suggests that it will be more difficult to demonstrate the break in ties from 

Australia required to be considered a nonresident when the family remains in Australia and there is a continued 

connection with Australia. In comparison, when it has already been established that the taxpayer is a nonresident of 

Australia, despite the family living in or moving back to Australia, it appears the court would be more willing to treat the 

person as a nonresident of Australia for tax purposes if there was no intention to reside in Australia.   

 

Treaty Considerations  

When an individual is considered a tax resident of both Australia and another location by virtue of each country’s 

domestic legislation, the treaty that may exist between these countries can be looked to in order to determine treaty 

residence. The treaty would normally impose a series of tie-breaker tests, and the first test would be stopped at with a 

conclusive result. In Pike, the Full Court had to consider the application of the tie-breaker tests under the treaty between 

Australia and Thailand. 

The Court first rejected the taxpayer’s argument that the initial judge was wrong to hold that the taxpayer had a "habitual 

abode" in both countries, when the period of time that he spent in Thailand was "considerably more" than the period of 

time that he spent in Australia. The Full Court held there was no reason to give the expression "habitual abode" a 

meaning other than ordinary meaning under OECD commentary. The Court agreed with the view that the taxpayer had a 

habitual abode in both countries. 

Most interesting was when the Full Court applied the personal and economic ties test to support the initial decision that 

the taxpayer’s personal and economic relations were, on balance, closer to Thailand in the relevant years. 

The primary judge expressly considered and agreed that while the taxpayer’s personal relations were closer to Australia, 

in contrast, his economic relations were closer to Thailand. The taxpayer’s ongoing employment was in Thailand, which 

not only supported his life overseas but also the family in Australia. 

 

KPMG NOTE 

The ruling in this case does not unseat the judgement handed down in the Harding case. It is clear that a distinction can 

be made in instances when an individual is considering establishing tax residence after a period of non-residence, versus 

a situation in which an individual is seeking to break tax residence in the first instance. 

The courts have shown they consistently place emphasis on a variety of factors in determining tax residence, including 

location of a taxpayer’s family and family dynamics, as well as the economic or financial aspects of a taxpayer’s 

circumstances. 

Specific to tax treaties, it would appear the courts give significant weight to economic factors when applying the 

personal and economic ties test, while time spent in a location is not of the utmost importance when considering the 

habitual abode test. 

Taxpayers who live and work overseas should be mindful of the potential that they are remaining an Australian tax 

resident, albeit they may take comfort that treaty relief could be available to reduce the impact of dual-tax residence. 
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FOOTNOTES: 

1  ATO’s Decision impact statement.  

2  Commissioner of Taxation v Pike [2020] FCAFC 158 (22 September 2020). 

3  Pike v Commissioner of Taxation [2019] FCA 2185 (December 2019). 

4  Commissioner of Taxation v Pike [2020] FCAFC 158 (22 September 2020). 

 

RELATED RESOURCES 

• “High Court refuses Commissioner’s application for special leave,” published by the KPMG International member 

firm in Australia. 

• “No satisfaction: Unique application of residency test in Addy case,” published by the KPMG International member 

firm in Australia. 

*      *      *      * 

 

KPMG Webinar: “Attracting and Retaining Talent: Australia’s Global Talent Scheme”  

7 December 2020 (12:00pm - 1:00pm AEDT) 

 

2020 has been a year full of surprises and uncertainty as we all look to navigate the new norm of COVID-19. 

Whilst the landscape for Australian employers is ever-changing, the future is bright. There are opportunities for 

Australian businesses to embed and grow talent by utilising the Australian government’s Global Talent Visa 

Program. This webinar will provide an overview of the Global Talent Visa Program and how employers can 

leverage this visa scheme to their advantage. To register and for more information, click here. If you have any 

questions, please contact Louis Raymond. 

 

 

  

https://www.ato.gov.au/law/view/document?DocID=LIT/ICD/QUD35of2020/00001
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCAFC/2020/158.html?context=1;query=pike%20tax%20residency;mask_path=
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2019/2185.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCAFC/2020/158.html?context=1;query=pike%20tax%20residency;mask_path=
https://contentplus.kpmg.com.au/tax-now/articles/High-Court-refuses-Commissioners-application-for-special-leave/
https://contentplus.kpmg.com.au/tax-now/articles/no-satisfaction-unique-application-of-residency-test-in-addy-case/
http://analytics.kpmg.com.au/P.aspx?accountKey=ahTkTm2EYEyGZN1MJt1YLA&PageId=8e4984bfb432eb11a813000d3ae11ff1
mailto:lraymond2@kpmg.com.au?subject=Attracting%20and%20retaining%20talent:%20Australia%e2%80%99s%20Global%20Talent%20Scheme%20-%207%20December%202020
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Special contributors: Priscilla Tang and Kelly Lewis. 
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Contact us 

For additional information or assistance, please contact your local GMS or People Services professional or one of the 

following professionals with the KPMG International member firm in Australia: 

 

Dan Hodgson (in Perth)  

Tel. +61 8 9278 2053 

dghodgson@kpmg.com.au 

 

Ablean Saoud (in Sydney) 

Tel. +61 2 9335 8550  

asaoud@kpmg.com.au 

 

Mardi Heinrich 

Tel. + 61 3 9838 4348 

                              meheinrich@kpmg.com.au   

 

 

The information contained in this newsletter was submitted by the KPMG International member firm in Australia. 
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