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Jenmark - Application of soclal security
Rules Inthe eU-UK. Adreement

In the European Union (EU), Denmark holds four derogations from EU cooperation.? A consequence of these “opt-outs”
means that Denmark does not apply EU regulations for social security to third-country nationals. 2

Recently, questions have come to our attention regarding whether the personal scope in the Protocol for social security®
outlined in the Trade and Cooperation Agreement (the Agreement) between the EU and the United Kingdom (U.K.)* is
applicable to Denmark because it covers all nationals. After some deliberation, it has been clarified that the EU-U.K.
Protocol for social security and its personal scope that includes all nationals applies to Denmark if a third-country national
meets all conditions.?

WHY THIS MATTERS

Employers in Denmark with employees who hold nationality in a third country if working in the U.K. should be aware
that they could remain covered under Danish social security if all conditions outlined in the social security protocol are
met.

However, this does not change the legal position for third-country nationals moving to/from Denmark and the EU. They
are still excluded from the EU regulations for social security and their social security coverage must be dealt with under
relevant national legislation.

Legal Context

The Agreement between the EU and the U.K. is based on article 217 of the Treaty on the Functioning of the European
Union which states that the Union may conclude agreements with third countries establishing an association involving
reciprocal rights and obligations, common action, and special procedures.
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The competent Danish authorities have concluded that Denmark can take part in such agreement between the EU and a
third country — the U.K. in this instance — without it violating the derogations Denmark holds in respect of EU
cooperation and that relate to third-country nationals.

Article SSC. 2 in the Protocol for social security of the Agreement states that the protocol applies to persons who are or
who have been subject to the social security legislation of one or more EU member states and/or the United Kingdom.

The Danish authorities have now specified what it means to be or to have been subject to the social security legislation
to be covered by the Protocol for social security when a person is not a national in the EU, EEA, or the U.K.: (i) a person
has moved to/ is employed in the U.K. or an EU/EEA country after 31 December 2020 and (ii) that person, prior to that
move/employment, was covered by social security legislation in the U.K. or the EU/EEA.

This means that a person who holds nationality in a third country and who begins working/residing in the U.K. after 31
December 2020 must be covered by social security legislation in an EU/EEA country or the U.K. prior to beginning
work/resident in the United Kingdom.

KPMG NOTE

Due to the fact that Denmark does not apply EU regulations for social security to third-country nationals it was unclear
for a while how Denmark intended to apply the personal scope in the EU-U.K. Agreement that does not limit the
application of social security rules in regards to nationality/citizenship.

It is now evident that while Danish derogations to EU cooperation continue to apply and companies in the EU cannot
apply the EU regulations on social security to third-country nationals moving to and from Denmark, social security rules
in the EU-U.K. Agreement are applicable to third-country nationals moving between Denmark and the U.K. when certain
conditions are met.

When a third-country national employed in Denmark moves to/works in the U.K., the person must be covered by social
security legislation in an EU/EEA country or the U.K. prior to that move to/work in the U.K. For example, if a Danish
employer hires a person who is a U.S. national and posts this employee to the U.K., the Protocol on social security
between the EU and the U.K. will apply if this employee prior to that posting was covered by social security in an
EU/EEA country or the United Kingdom.

There are still details that need to be clarified. For example, if the U.S. national in the above example is first covered by
social security in the U.K. and is then hired by a Danish company who posts him/her to the U.K., will the competent
Danish institution grant coverage under Danish social security in such case? This question is relevant because the
Danish authorities today have a restrictive interpretation of the EU regulations for social security. If a person is posted
to a country where he previously was covered by social security, the Danish institutions requires at least two years of
coverage in Denmark to grant coverage under Danish social security during a posting to that country. Will this practice
be applied to the Protocol?

In any case, it is important that Danish companies note that third-country nationals can be covered by Danish social
security when they work in the U.K. assuming they meet all conditions. Third-country nationals are not excluded from
the EU-U.K. Agreement in the way they are from EU regulations for social security when they work in the EU.
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FOOTNOTES:

1 On the Folketinget (Denmark’s Parliament) website: “The Danish opt-outs from EU cooperation” (20 April 2021).

2 On the EU’'s EUR-Lex website: Regulation (EU) 1231/2010 of 24 November 2010 extending Regulation (EC) 883/2004
and Regulation (EC) 987/2009 to nationals of third countries who are not already covered by these Regulations solely on
the ground of their nationality, notion (19) states that the extension of the coordination rues for social security to third-
country nationals does not apply to Denmark.

3 GMS Flash Alert 2021-010, 8 January 2021.

4 Full text on the EU’s Europa website: “Trade and Cooperation Agreement between the European Union and the
United Kingdom.”

5 See the following webpage (in Danish) of the Danish Ministry of Finance's Agency for Digitisation, "Social sikring i
udlandet" at: https://www.borger.dk/danskere-i-udlandet/Arbejde-i-udlandet/International-social-sikring .

* * * *
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https://www.thedanishparliament.dk/en/eu-information-centre/the-danish-opt-outs-from-eu-cooperation
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32010R1231
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32010R1231
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32010R1231
https://home.kpmg/xx/en/home/insights/2021/01/flash-alert-2021-010.html
https://ec.europa.eu/info/sites/info/files/draft_eu-uk_trade_and_cooperation_agreement.pdf
https://ec.europa.eu/info/sites/info/files/draft_eu-uk_trade_and_cooperation_agreement.pdf
https://www.borger.dk/danskere-i-udlandet/Arbejde-i-udlandet/International-social-sikring

Contact us

For additional information or assistance, please contact your local GMS or People Services professional or the following
professional with the KPMG International member firm in The Netherlands:

Daida Hadzic

EMA Head of Quality

Tel. +31 6 532 54 599 (m)
Hadzic.daida@kpmg.com

The information contained in this newsletter was submitted by the KPMG International member firm in The
Netherlands.

© 2021 Meijburg & Co is a partnership of limited liability companies under Dutch law, is registered in the Trade Register under number 53753348 and a
member firm of the KPMG global organization of independent member firms affiliated with KPMG International Limited, a private English company

limited by guarantee. All rights reserved.

www.kpmg.com

kpmg.com/socialmedia

Wlin| f|c-[eia)

© 2021 KPMG LLP, a Delaware limited liability partnership and a member firm of the KPMG global organization of independent member firms affiliated with KPMG International Limited, a private
English company limited by guarantee. All rights reserved.

The KPMG name and logo are registered trademarks or trademarks of KPMG International. The KPMG name and logo are trademarks used under license by the independent member firms of the KPMG
global organization.

KPMG LLP is the U.S. firm of the KPMG global organization of independent professional services firms providing Audit, Tax and Advisory services. The KPMG global organization operates in 147
countries and territories and has more than 219,000 people working in member firms around the world.

Each KPMG firm is a legally distinct and separate entity and describes itself as such. KPMG International Limited is a private English company limited by guarantee. KPMG International Limited and its
related entities do not provide services to clients.

Flash Alert is a GMS publication of KPMG LLP's Washington National Tax practice. To view this publication or recent prior issues online, please click here. To learn more about our GMS practice, please

visit us on the Internet: click here or go to http://www.kpmg.com.


mailto:Hadzic.daida@kpmg.com
file:///C:/Users/sstratton/AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/7DUO0HFW/here
https://home.kpmg.com/xx/en/home/services/tax/global-mobility-services.html
http://www.kpmg.com/

