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EU Tax Centre comments

Advocate General proposes annulment of Commission decision on Luxembourg
transfer pricing ruling

CJEU - State Aid — Luxembourg — Transfer pricing ruling — Arm's length principle -
Advantage - Selectivity

On December 16, 2021 Advocate General (AG) Priit Pikamae of the Court of Justice of the
European (“CJEU” or “Court”) gave his opinion in the cases C-898/19 P (Ireland v Commission)
and C-885/19 P. Both cases concern the validity of a 2015 decision issued by the European
Commission (the “Decision”), which found a transfer pricing ruling granted by Luxembourg to
be incompatible with EU State aid rules. In 2019 the General Court of the EU confirmed the
validity of the Decision.

In the appeal before the CJEU brought forward by Ireland, the AG concludes that the previous
ruling issued by the General Court infringes the provisions governing the division of
competences between the EU and the Member States. As a result, the AG recommends that
the CJEU sets aside the judgment of the General Court, allows Ireland’s appeal and annuls
the Decision. On the other hand, the AG recommends that the appeal brought by the taxpayer
in the case C-885/19 P should be dismissed.

Background

On October 21, 2015 the European Commission issued a decision according to which the
transfer pricing ruling granted by Luxembourg to an Italian car manufacturing group constituted
illegal State aid. In the Commission’s opinion, the alleged State aid arose from the methodology
outlined in the tax ruling regarding the calculation of the taxable basis of a Luxembourg
subsidiary performing intra-group financing and treasury activities. According to the


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016D2326

Commission, the ruling endorsed “artificial and complex methods” that do not “reflect economic
reality” and thereby granted a selective and unfair competitive advantage to those companies.

Appeals were filed by the taxpayer concerned (T-759/15) and Luxembourg (T-755/15) with the
General Court, which decided to join the cases and issued its decision on September 24, 2019.
The General Court confirmed that the Commission was entitled to use the arm’s length
principle to ascertain whether the ruling under review granted an advantage to its beneficiary.
The General Court further analyzed the ruling and concluded that it provided a selective
advantage to the group. In the General Court’s view, the fact that the corresponding advantage
would be taxed in Italy at the level of another group entity was irrelevant. As a result, the
General Court upheld the Commission’s findings that Luxembourg granted illegal State aid to
the ruling’s beneficiary — see Euro Tax Flash Issue 412.

Both the taxpayer involved in the proceedings and Ireland (supported by Luxembourg and the
taxpayer) appealed the General Court’s judgment before the CJEU.

The AG opinion in case C-898/19 P (Ireland v Commission)

In his opinion, the AG recalled the three-step approach used to assess the existence of a
selective advantage:

(i) identify the reference system of ordinary or “normal” taxation;

(ii) determine if the relevant measure entails a derogation from the reference system;
and

(iii) assess if the derogation is justified by the nature or general scheme of the

reference system.

In this respect, citing settled case-law, the AG considered that the reference system has to be
determined based on the rules of national law, which includes EU and international law that is
transposed in the domestic legislation. The AG also recalled that based on settled case-law,
each Member State has exclusive competence to determine at their own discretion the
characteristics of their domestic tax system in the areas of EU tax law that are not harmonized.

The AG continued by outlining the origin and the development of the arm’s length principle, as
well as the evolving practice of the European Commission in applying the principle in State aid
investigations. The AG noted that, in the disputed decision, the Commission defined the
reference system based on the perceived intent of the Luxembourg legislation, and not based
on the actual legal provisions. In the AG’s view, by upholding the Commission’s approach to
apply a version of the arm’s length principle not codified in domestic law, the General Court
disregarded the autonomy of Member States in matters of direct taxation and infringed the
division of powers between the European Union and Member States.

The AG also took the view that, based on settled case-law, an error in the determination of the
reference system vitiates the selectivity analysis.

In view of these considerations, the AG proposes that the CJEU sets aside the General Court’s
decision, upholds the appeal brought by Ireland and annuls the Commission’s Decision.


https://assets.kpmg/content/dam/kpmg/xx/pdf/2019/09/etf-412-general-court-state-aid-case-update.pdf

The AG opinion in case C-885/19 P

The AG analyzed the objections brought forward by the taxpayer and concluded that the
Commission was not required to consider the impact that the State aid measure granted to the
taxpayer in Luxembourg had on the overall group. The AG also agreed that the fact that the
ruling could lead to increased taxation in Italy does not alter the fact that the taxpayer received
an advantage in Luxembourg.

Therefore, the AG concluded that, from this perspective, the analysis performed by the
Commission was correct. Consequently, the AG proposed that the taxpayer’s appeal should
be dismissed.

EU Tax Centre Comment

The General Court’s judgment had endorsed the application of a version of the arm’s length
principle, irrespective of whether the principle was actually implemented in domestic law or of
how it was implemented. If followed by the CJEU, the AG opinion could represent a key turning
point on how the Commission should approach the review of transfer pricing rulings.

As noted by the AG in his opinion, overturning the General Court’s decision would clarify the
role of the OECD’s arm’s length principle and guidelines in the context of State aid reviews,
and would reduce the Commission’s discretion in examining transfer pricing rulings.

Should you have any queries, please do not hesitate to contact KPMG’s EU Tax Centre, or,
as appropriate, your local KPMG tax advisor.

Raluca Enache
Director, KPMG’s EU Tax Centre

kpmg.com/socialmedia

JMEQOO

Privacy | Legal



mailto:kpmgeutaxcentre@kpmg.com
http://www.kpmg.com/socialmedia
https://home.kpmg.com/xx/en/home/misc/privacy.html
https://home.kpmg.com/xx/en/home/misc/legal.html
http://twitter.com/
http://www.linkedin.com/compan
http://facebook.com/
http://youtube.com/
http://instagram.com/

You have received this message from KPMG’s EU Tax Centre. If you wish to unsubscribe, please

send an Email to eutax@kpmg.com.

If you have any questions, please send an email to eutax@kpmg.com

You have received this message from KPMG International Limited in collaboration with the EU Tax
Centre. Its content should be viewed only as a general guide and should not be relied on without
consulting your local KPMG tax adviser for the specific application of a country's tax rules to your
own situation. The information contained herein is of a general nature and is not intended to
address the circumstances of any particular individual or entity. Although we endeavor to provide
accurate and timely information, there can be no guarantee that such information is accurate as of
the date it is received or that it will continue to be accurate in the future. No one should act on such
information without appropriate professional advice after a thorough examination of the particular
situation.

To unsubscribe from the Euro Tax Flash mailing list, please e-mail KPMG's EU Tax Centre mailbox
(eutax@kpmg.com) with "Unsubscribe Euro Tax Flash" as the subject line. For non-KPMG parties
— please indicate in the message field your name, company and country, as well as the name of
your local KPMG contact.
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